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REPORTS  OF  DECISIONS 

RENDERED  IN  INSURANCE  CASES  IN  THE  FEDERAL 
COURTS,  AND  IN  THE   STATE    SUPREME    COURTS. 


Frmn  cetHfted  tranaeripU  in  our  potmfwHo^i, 


COURT  OF  APPEALS  OF  NEW  YORK. 

PEOPLE 


GRA^^D  LODGE  OF  EMPIRE  ORDER  OF  MUTUAL  AID\ 
OF  STATE  OF  NEW  YORK  kt  au* 

In  an  action  to  wind  np  a  benevolent  society,  the  rights  of  the  members  to 
preference  in  the  division  of  the  assets  are  to  be  determined  by  the  oon- 
stitntion  and  by-laws  and  contracts  of  the  order  and  by  the  rights  as  they 
existed  at  the  beginning  of  the  action. 

Where  the  losses  were  to  be  paid  from  a  fund,  raised  and  kept  np  by  assess- 
ments whenever  a  loss  was  paid,  and  when  needed  directly  from  such 
assessments,  and  each  claim  was  for  a  definite  amount,  and  each  assess- 
ment notice  stated  the  names  of  the  deceased  members  entitled  to  share 
in  the  fund,  the  proceeds  do  not  inure  to  the  special  benefit  of  the  benefi- 
ciaries of  such  deceased  members  so  as  to  make  them  preferred  claimants. 

Where  such  assessments  had  already  been  paid  to  previous  claimants  the 
beneficiaries  could  not  claim  a  preference  in  other  Ainds  in  the  hands  of 
the  receiver. 

Statement  of  facts  by  Mabtin,  J. 
The  defendant  was  incorporated  by  chapter  189  of  the  Laws  of 
1879.  One  of  the  purposes  of  its  incorporation,  as  stated  in  the 
act,  was  to  aid,  assist,  and  support  members  or  their  families  in 
ease  of  want,  sickness,  or  death.  It  was  authorized  to  create,  man- 
jige,  and  disburse  a  beneficiary  fund  for  the  relief  of  its  members, 
ttnder  and  in  pursuance  of  such  rules  and  by-laws  as  it  might  adopt, 

•  Vemom  rmidtMd,  Oct.  4,  1S»8. 


Digitized  by 


Google 


4  Court  <f  Appeal  of  New  York.  \Jan.^ 

not  in  conflict  with  the  laws  of  the  State,  and  to  employ  Buch  fond 
in  paying  death  losses  in  the  manner  provided  by  its  constitution 
and  by-laws,  and  to  such  person  as  the  deceased  member  might, 
while  living,  direct.  Under  this  authority  it  adopted  a  constitution 
and  by-laws  for  the  regulation  and  government  of  its  affkirs.  The 
powers  conferred  upon  it  ,by  statute  were  exercised  by  a  grand 
lodge,  which  was  composed  of  representatives  of  subordinate  lodges 
and  the  officers  of  the  former.  Under  its  rules  and  regulations,  the 
sole  power  of  making  other  rules  and  regulations  for  its  government 
rested  in  the  grand  lodge.  It  had  no  stock,  but  its  funds  were  de- 
rived from  fees,  charges,  and  assessments  upon  its  members.  The 
funds  thus  obtained  were  of  two  classes:  One  known  as  the  ''mutual 
aid  fund,''  which  was  obtained  solely  by  assessments  upon  mem- 
bers of  the  order,  to  be  used  only  for  the  payment  of  approved  and 
allowed  death  claims;  the  other  was  known  as  the  ''general  fund," 
which  was  derived  from  a  tax  upon  the  menSbers,  membership  fees, 
and  incidental  charges,  and  was  used  to  defray  ordinary  expenses. 
Upon  joining  the  order  a  member  was  required  to  pay  into  the 
treasury  the  sum  of  one  dollar  for  a  full-rate  membership,  which 
entitled  his  beneficiary  to  $2,000  in  case  of  death,  or  50  cents  for  a 
half-rate  membership,  which  would,  upon  bis  death,  entitle  him  to 
receive  only  one-half  of  the  sum  named.  The  money  thus  paid  was 
to  meet  the  first  assessment  to  which  the  person  paying  it  should 
become  liable.  His  liability  to  assessment  and  tax  ran  from  the 
date  of  his  initiation.  There  was  issued  to  each  member  a  certifi- 
cate which  provided  that  a  member  should  participate  in  the  mu- 
tual aid  fund  in  case  of  his  death  to  the  exient  of  $2,000  if  a  full- 
rate  member,  or  $1,000  if  a  half-rate  member,  to  be  paid  to  the 
beneficiary  mentioned  in  the  certificate,  upon  due  notice  of  the 
member's  death,  and  the  surrender  of  the  certificate  properly  re- 
ceipted, provided  be  was  in  good  standing  at  the  time  of  his  death. 
The  constitution  and  by-laws  made  it  the  duty  of  the  officers  of  the 
grand  lodge  to  make  the  assessments,  and  receive  the  money  paid 
or  collected  thereon,  which  were  to  constitute  the  mutual  aid  fund 
for  the  payment  of  death  claims;  and  it  was  also  their' duty  to  pay 
such  claims  from  tbe  treasury  of  that  body.  Each  subordinate  lodge 
was  required  to  keep  in 'its  treasury,  subject  to  the  order  of  the 
officers  of  the  grand  lodge,  tbe  amount  of  one  assessment*  There 
were  two  notices  of  assessment  provided  for:  One  to  the  subordi- 
nate lodge,  requiring  it  to  forward  the  advance  assessment  in  its 
hands,  and  to  assess  its  members  for  the  amount  necessary  to  pay 
all  death  losses  mentioned  in  the  notice,  and  leave  one  assessment 
in  its  treasury;  and  the  other  was  to  tbe  members  of  tbe  order per- 
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sonally.  Theee  notices  were  issued  by  one  of  the  general  officers  of 
the  grand  lodge.  On  the  first  of  January,  1892,  there  was  in  the 
treasury  of  the  defendant,  to  the  credit  of  the  mutual  aid  fund,  the 
sum  of  $3,708.29,  and  there  were  at  the  time  outstanding  and  unpaid 
approTed  death  claims  to  the  amount  of  $26,000,  which  were  paid 
before  the  commencement  of  this  action.  This  action  was  com- 
menced by  the  Attorney-General  for  the  dissolution  of  the  defend- 
ant, for  the  forfeiture  of  its  rights  and  franchises,  and  to  obtain  a 
just  and  fair  distribution  of  its  property  among  its  cred^ljtfs.  A 
temporary  receiver  was  duly  appointed  on  May  26, 1892;  sma  sub- 
sequently, and  on  Nov.  28, 1892,  Oeorge  W.  Maxon  was  made  per- 
manent receiver  of  the  defendant  and  its  property,  who  thereupon 
duly  qualified,  entered  upon  his  duties,  and  has  since  acted  as  such 
receiver.  The  funds  now  in  his  hands  for  dicrtribution  among  the 
claimants  amount  to  the  sum  of  about  $17,000,  while  the  claims 
established  before  the  referee  appointed  to  take  proof  and  report  as 
to  the  distribution  of  the  assets  of  this  corporation  amount  to  about 
$100,000.  Upon  the  trial  before  the  referee,  the  appellant  presented 
a  claim  upon  a  certificate  issued  to  Richard  H.  Draper,  and  payable 
to  her,  which  was  passed  upon  and  allowed  to  be  paid  pro  rata  with 
the  other  claims  which  were  established  before  him.  Draper  died 
at  Buffalo  Dec.  10, 1891.  At  that  time  he  was  a  member  of  the  de- 
fendant companyin  good  standing.  Subsequently,  due  proofs  of  his 
death  were  filed  with  the  proper  officers,  and  the  death  claim  was 
duly  approved  and  allowed.  Thereupon  an  assessment  was  made, 
and  notice  thereof  issued  by  the  grand  lodge,  which  contained  a 
statement  of  his  death  and  of  the  resulting  loss.  The  appeUant  in- 
sists that  she  was  entitled  to  the  proceeds  of  that  particular  assess- 
ment, so  far  as  it  was  based  upon  the  death  of  her  husband,  and,  it 
not  having  been  paid,  that,  upon  the  dissolution  of  the  corporation, 
the  sum  of  $2,000  due  upon  her  certificate  became  and  is  a  lien  upon 
the  funds  now  in  the  hapds  of  the  receiver,  and  that  she  is  to  that 
extent  entitled  to  a  preference,  and  to  have  her  claim  paid  in  full 
out  of  the  assets  in  his  hands. 

Edwabd  L.  Jellinsk,  for  Appellant, 
Chablbs  W.  Mead,  for  Respondent. 

Mabtin,  J.  (after  stating  the  facts). 

The  rights  of  t^e  parties  to  this  controversy  are  to  be  regarded 

as  fixed  as  of  the  date  of  the  commencement  of  this  action.    In  re 

Equitable  R.  F.  L.  Ass'n,  181  N.  T.,  854,  869;  People  vs.  Life  & 

Beserve  Ass'n,  150  N.  Y.,  108;  People  vs.  Commercial  Alliance  Life 
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Ixm.  Co.,  154  N.  Y.,  96.  It  is  praotioaUy  admitted  that  their  rights 
are  to  be  governed  bj  the  constitatioD  and  by-laws  of  the  defend- 
ant and  its  certificate  of  ntembership.  This  court  has  several  times 
held  in  similar  cases  that  the  constitution,  by-laws,  and  certificate, 
when. authorized  by  law,  form  the  contract  upon  which  the  rights 
of  the  parties  rest  In  re  Equitable  B.  F.  L.  Ass'n,  131  N.  Y.,  354, 
369;  Wodsworth  vs.  Jewelers'  k  Tradesmen's  Co.,  132  N.  Y.,  540; 
People  vs.  Life  &  Reserve  Ass'n,  150  N.  Y.,  94.  Therefore  the 
rights  of  the  parties  to  this  litigation  are  not  controlled  by  the 
general  rules  of  equity  which  regulate  the  distribution  of  the  funds 
of  an  insolvent  estate,  but  the  contract  of  the  parties  is  the  measure 
of  their  rights  and  liabilities. 

The  particular  question  involved  upon  this  appeal  is  whether, 
under  the  contract,  the  appellant  is  entitled  to  the  lien  or  prefer- 
ence claimed.  Upon  an  examination  of  the  constitution  and  by- 
laws, it  is  found  that  a  fund  was  to  be  created  by  the  defendant, 
known  as  the  ''Mutual  Aid  Fund,"  out  of  which  all  death  losses 
which  were  allowed  and  approved  were  to  be  paid.  This  fund  was 
derived  from  assessments  upon  members  of  the  order.  To  the 
amount  of  one  assessment,  it  was  to  be  collected  before  any  death 
claim  arose,  so  that  to  that  extent  it  was  a  fund  collected  in  advance, 
and  retained  for  the  purpose  of  paying  death  losses.  If  there  was 
one  death  claim,  it  was  paid  from  the  existing  fund,  if  sufficient,  and 
an  assessment  was  made  to  replenish  it  If  there  was  more  than 
one  loss,  the  officers  of  the  defendant  were  required  to  make  as 
many  assessments  as  there  were  death  claims*  In  this  manner  the 
defendant  was  to  create  and  maintain  the  mutual  aid  fund,  and, 
when  thus  accumulated,  it  was  to  be  employed  in  the  payment  of 
all  unpaid  approved  death  claims.  Thus,  we  see  that  no  particular 
part  of  this  fund  was  dedicated  to  the  payment  of  any  special  claim. 
The  fund,  as  a  whole,  was  the  source  from  which  all  death  claims 
were  to  be  paid  in  their  proper  order.  If  the  proceeds  obtained 
from  one  assessment,  with  the  unexpended  portion  of  the  fund  on 
hand,  should  prove  insufficient  to  pay  all  approved  death  claims  ex- 
isting at  the  time,  the  excess  of  the  unpaid  claims  could  not  be  paid 
until  another  assessment  was  made.  That  the  amount  to  be  paid 
upon  each  death  claim  was  definite,  while  the  amount  to  be  received 
from  assessments  was  uncertain  and  varying,  depending  upon  the 
membership  for  its  sufficiency,  renders  it  quite  obvious  that  no  par- 
ticular assessment  could  be  regarded  as  dedicated  to  the  payment 
of  any  particular  claim.  If  the  amount  received  upon  one  assess- 
ment was  insufficient  to  pay  the  claim  of  a  beneficiary,  he  would  not 
be  required  to. accept  the  amount  coUected  in  satisfaction  of  his 
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eliim.  On  the  other  hand,  if  the  amount  of  the  aeBesament  exceeded 
the  amount  of  the  claim,  it  is  evident  that  the  excess  would  not 
belong  to  the  claimant,  although  the  notice  might  have  mentioned 
the  death  of  the  deceased  member  as  the  occasion  for  the  assessment 

Under  this  contract,  the  benefieiar.y  of  a  member  upon  the  death 
of  the  latter  was  to  be  paid,  not  the  amount  realized  upon  any  par- 
ticular assessment,  but  he  was  entitled  to  participate  in  the  mutual 
aid  fund,  and  a  sum  certain  was  to  be  paid  him  therefrom.  These 
proyisioDS  clearly  negative  the  idea  that  the  proceeds  of  an  assess- 
ment were  to  inure  to  the  special  benefit  of  the  member  named  in 
the  notice.  That  deceased  members  were  named  in  a  notice  im- 
ports nothing  except  the  death  of  members  who  were  entitled  to 
participate  in  the  fund,  and  merely  discloses  a  reason  for  making 
the  assessment.  It  is  true  that,  upon  the  death  of  a  member,  the 
by-laws  required  his  name  to  be  placed  upon  the  next  assessment 
notice  if  he  was  in  good  standing  at  the  time.  Obviously,  that  was 
for  the  purpose  of  enabling  the  members  of  the  association  and  its 
officers  to  protect  the  company  against  fraud  by  making  improper 
assessments.  The  by-laws  expressly  provided  that  the  funds  col- 
lected by  assessment  should  be  immediately  deposited  to  the  credit 
of  the  mutual  aid  fund,  and  drawn  upon  solely  for  the  payment  of 
approved  and  allowed  death  claims,  thus  plainly  indicating  that 
they  were  to  become  a  part  of  the  fund  out  of  which  all  death  losses 
were  to  be  paid.  The  whole  scheme  and  plan  provided  by  the  con- 
stitution and  by-laws  was  that  a  fund  should  be  created  by  assess- 
ments which,  after  it  came  into  the  possession  of  the  defendant,  was 
to  be  appropriated  generally  to  the  payment  of  death  losses,  and 
not  that  any  member  should  become  entitled  to  receive  bis  claim 
from  the  money  which  arose  from  any  particular  assessment.  In 
other  words,  the  defendant  became  indebted  to  the  beneficiary  of  a 
deceased  member,  which  debt,  with  similar  debts  of  others,  was  to 
be  discharged  from  the  fund  thus  created.  Thus,  it  becomes  ob- 
vious that  the  appellant's  claim  that  she  had  a  preference  or  lien 
upon  the  funds  in  the  hands  of  the  receiver  cannot  be  maintained. 

Moreover,  there  is  no  evidence  in  the  record  to  show  that  any 
part  of  the  assessment  collected  in  pursuance  of  the  notice  which 
contained  information  of  the  death  of  the  appellant's  husband  ever 
reached  the  hands  of  the  receiver.  On  the  contrary,  it  tends  to 
show  that  the  money  thus  coUected  had  been  paid  out,  before  a  re- 
ceiver was  appointed,  to  the  beneficiaries  of  other  members  whose 
deaths  had  previously  occurred.  In  the  case  of  People  vs.  Life  & 
Reserve  Ass'n  (150  N.  Y.,  94, 116),  a  similar  question  was  involved. 
In  that  case  it  was  claimed  that  an  assessment  had  been  made  in 
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pursuance  of  a  notice  which  included  the  name  of  the  decedent 
under  whom  the  appellant  claimed;  and  she  insisted  that  under 
those  circumstances  a  fund  was  established  which  was  expressly 
dedicated  to  the  payment  of  the  certificate  held  by  her;  that  a  trust 
was  created,  and  the  funds  collected  were  impressed  therewith  to 
an  extent  which  entitled  her  to  payment  out  of  the  funds  in  the 
hands  of  the  receiver.  Thus,  the  claim  in  that  case  was  practically 
identical  with  the  claim  which  is  made  by  the  appellant  in  this. 
But  in  that  case  this  court  held  that,  as  no  portion  of  the  money 
collected  by  that  assessment  reached  the  hands  of  the  receiver,  no 
such  trust  or  preference  existed  in  favor  of  the  claimant  We 
think  the  principal  of  that  case  is  decisive  of  the  question  under 
consideration,  and  that  the  courts  below  have  properly  decided  that 
the  appeUant  had  no  such  preference  or  lien  as  is  claimed,  but  that 
the  fund  in  the  hands  of  the  receiver  should  be  divided  pro  rata 
among  all  the  creditors  who&e  claims  have  been  established.  We 
think  the  order  appealed  from  was  right,  and  should  be  affirmed, 
with  costs  payable  out  of  the  funds  in  the  hands  of  the  receiver. 
All  concur.     Order  affirmed. 


SUPREME  COURT  OF  NEBRASKA. 


UNION  LIFE  INS.  CO.,  of  Omaha, 

vs, 

HAM  AN.* 

A  verdict  on  conflicting  evidence  will  not  be  disturbed  unless  manifestly 
wrong. 

The  evidence  examined,  and  held,  that  there  was  sufficient  thereof  to  support 
the  verdict  returned. 

Actions  of  the  trial  court  in  the  admission  of  alleged  objectionable  evidence 
considered,  and  determined  not  erroneous. 

To  constitute  a  life  insurance  policy  operative  and  of  force,  it  was  necessary' 
that  the  first  premium  should  be  paid,  and  in  an  action  on  the  policy  there 
was  evidence  sufficient  to  sustain  a  finding  that  the  general  manager  of 
the  company  had  extended  credit  to  the  partv  named  m  the  policy  for  the 
payment  of  the  first  premium.  Held,  That  the  question  of  whether  such 
credit  had  been  given  was  a  proper  one  to  submit  to  the  jury,  and, 
further,  that  such  question  was  within  the  issues  presented  by  the  plead- 
ings in  the  case  at  bar. 

If,  for  the  payment  of  such  first  premium,  a  credit  was  extended,  the  policy 
became  of  efiTect  and  binding. 

The  statements  jof  an  agent  while  acting  in  a  matter  in  which  he  has  author- 
ity, and  of  matters  within  the  scope  of  his  authority,  and  of  and  concern- 

*  Deelslon  rendered,  April  21, 1898.    tfyllabae  by  tbe  Court 


Digitized  by 


Google 


1899  ]  Union  Life  Ins.  Co.  vs.  Haman.  9 

iDg  the  bnsiDeas  in  band,  made  at  tbe  immediate  time  of  its  transaction, 
or  a  part  thereof,  are  admissible  in  evidence  against  bis  principal. 

Snch  statements  made  subsequent  to  the  close  of  the  transaction,  not  con- 
nected therewith^  and  not  specially  anthorized  by  the  principal,  cannot 
be  received  in  evidence  against  the  latter. 

Actions  of  a  trial  court  in  giving  portions  of  the  charge  to  the  Jury  approved, 
or  held  not  prejudicially  erroneous. 

Brton  which  it  it  clear,  from  an  Inspection  of  the  whole  record,  did  not 
prejudice  the  rights  of  the  complaining  party,  furnish  no  sufficient  cause 
for  reversal  of  a  judgment. 

W.  W.  MoB8MAN,/or  Plairdiffin  Error, 

Bbome,  Burnett  &  Jones, /or  Defendant  in  Error. 

Habbibon,  C.  J. 

Of  date  Dec.  16,  1891,  there  was  executed  an  instrumeDt  in 
form  a  policy  of  insurance  on  tbe  life  of  John  W.  Drewlow  in  the 
sum  of  $2,000,  the  beneficiaries  therein  named  being  Helen  and 
Bicbard  Drewlow,  the  children  of  John  W.  Drewlow;  and  of  date 
Aug.  8,  1893,  this  action  was  instituted  in  the  District  Court  of 
Douglas  County,  by  the  defendant  in  error,  as  guardian  of  Helen 
and  Bichard  Drewlow,  it  being  alleged  in  the  petition  that  the 
policy  of  insurance  was,  of  the  date  we  have  before  stated,  issued 
and  delivered  to  the  assured;  that  he  "kept  and  performed  all  the 
conditions  and  agreements  on  his  part  to  be  kept  and  performed, 
and  paid  tbe  consideration  in  said  agreement  mentioned  at  the 
time  the  same  was  due  and  payable,  excepting  the  sum  of  $62.80, 
falling  dae  on  the  16th  day  of  December,  1892,  and  said  sum  was 
on  said  date  duly  tendered  and  offered  to  defendant  by  said  Drew- 
low." The  death  of  John  W.  Drewlow,  of  date  March  24, 1898,  the 
famishing  to  the  company  of  proof  thereof,  demand  of  payment  of 
the  amount  of  the  insurance,  and  refusal  of  the  company,  were 
^  pleaded. 

In  the  answer  there  was  a  denial  that  the  company  ever  delivered 
or  authorized  the  delivery  of  the  agreement  or  policy  in  suit,  and  it 
was  stated  that  the  policy  was  signed  pursuant  to  an  application  by 
John  W.  Drewlow  to  the  company  for  the  issuance,  vrith  the  express 
understanding  that  it  was  not  to  take  effect  until  the  amount  of  the 
first  premium  should  be  paid  in  full,  and  the  first  premium  had 
never  been  paid,  and  the  policy  had  never  been  of  force  or  effect. 
The  farther  portions  of  the  answer  were  as  follows:  ''That  the 
agreement  or  policy  of  insurance  sued  on,  copy  of  which  is  set  out 
in  the  petition,  was  obtained  by  the  said*  John  W.  Drewlow  during 
his  lifetime,  by  fraud.  That  prior  to  and  on  the  16th  day  of  De- 
eember,  A.D.  1891,  Frank  H.  Chapman  was  a  soliciting  agent  in  the 
employ  of  this  defendant.    That  said  Frank  H.  Chapman  employed 
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the  said  John  W.  Drewlow  to  assist  him  in  securing  applications  for 
insurance  to  be  taken  by  this  defendant,  and,  in  order  to  enable  the 
said  John  W.  Drewlow  to  show  and  represent  to  persons  whom  he 
might  solicit  to  make  applications  for  insurance  that  he  (said  Drew- 
low) had  himself  taken  a  policy  on  his  own  life,  the  said  Chapman 
and  Drewlow  made  out  an  applici^ion  in  writing  in  the  name  of  said 
Drewlow,  as  applicant,  for  the  policy  of  insurance  sued  on,  and  pro- 
c);Lred  a  medical  examination  of  said  Drewlow,  and  forwarded  the 
said  application  to  this  defendant  That  this  ^defendant  accepted 
said  application,  and  issued  the  policy  of  insurance  sued  on,  and 
together  with  a  receipt  duly  signed,  for  the  first  premium,  to  wit, 
the  sum  of  sixty-two  and  i^  dollars,  forwarded  the  same  to  said 
Chapman,  to  be  delivered  to  the  said  Drewlow  upon  the  payment  of 
said  sixty-two  and  -^  dollars,  and  not  otherwise.  That,  in  fact,  the 
said  Drewlow  did  not  make  said  application  in  good  faith,  and  did 
not  intend  to  accept  the  said  policy  of  insurance,  and  pay  the  pre- 
mium aforesaid,  or  any  premium  thereon,  of  all  of  which  this  de- 
fendant was  wholly  ignorant,  and  issued  the  said  policy,  and  for- 
warded the  receipt  aforesaid,  in  good  faith,  believing  the  said 
application  to  have  been  made  bona  fide,  and  would  not  have  issued 
the  same  if  it  had  known  the  facts  aforesaid.  That  afterward  the 
said  Chapman,  the  said  John  W.  Drewlow  then  being  present  and 
consenting,  at  the  office  of  this  defendant,  in  Omaha,  Neb.,  surren- 
dered to  this  defendant  the  aforesaid  receipt  for  the  first  premium, 
stating  that  the  said  Drewlow  did  not  intend  to  accept  the  said 
policy  of  insurance  or  pay  the  said  premium  or  any  premium 
thereon,  which  receipt  this  defendant  then  accepted  and  destroyed, 
and  demanded  the  return  of  said  policy  of  insurance,  which  the  said 
Chapman  and  said  Drewlow  then  promised,  but  afterward  failed, 
to  do.  That  afterward  the  said  John  Drewlow,  being  about  to 
undergo  a  painful  surgical  operation,  represented  to  the  said  Chap- 
man, that  he  (Drewlow)  would  be  compelled  to  submit  himself  to 
the  influence  of  chloroform,  and  that  he  feared  he  might  not  sur- 
vive the  same,  and  desired  to  obtain  the  benefit  of  said  policy  of 
insurance  for  his  children  in  the  event  of  his  death  during  such  op- 
eration; and  thereupon  it  was  agreed  by  and  between  the  said 
Chapman  and  said  Drewlow  that  the  said  Drewlow  should  execute 
in  favor  of  said  Chapman  his  (Drewlow's)  promissory  note  for  the 
amount  of  the  first  premium  aforesaid,  and  date  the  same  back  to  a 
period  within  sixty  days  from  the  date  of  said  policy  of  insurance, 
and  that  said  Chapman  should  execute  a  receipt  for  the  amount  of 
said  first  premium,  and  place  the  same  in  the  hands  of  one  Under- 
berg  during  the  surgical  operation;  and  that,  if  the  said  Drewlow 
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flhould  surriye  the  said  operation,'  such  note  and  receipt  be  de- 
stroyed, but,  in  the  eTent  of  his  death  during  the  same,  the  note 
would  be  paid  by  a  relatire  of  sud  Drewlow,  and  the  receipt  deliv- 
ered, showing  the  payment  of  said  premium,  all  of  which  the  said 
Ohapman  and  Drewlow  then  did  and  performed,  but  wholly  without 
the  knowledge  or  consent  of  this  defendant,  and  in  fraud  of  this 
defendant's  rights.  That  said  Drewlow  in  fact  surrived  said  opera- 
tion, but  whether  said  note  and  receipt  were  destroyed  or  not  this 
defendant  has  no  knowledge  or  information;  but  this  defendant 
says  the  said  Drewlow  did  not  pay  or  intend  to  pay  the  said  note  or 
said  premium,  or  any  part  of  the  same.  That  the  said  Ohapman 
had  no  authority  to  accept  a  note  in  payment  of  said  first  premium, 
nor  any  authority  to  execute  a  receipt  for  the  same,  nor  to  receive 
payment  of  said  premium,  except  upon  the  production  of  a  receipt 
therefor  signed  by  the  president  or  the  vice-president  or  the  secre- 
tary of  this  defendant,  all  of  which  the  said  Drewlow  then  weU 
knew."  The  reply  was  a  general  denial.  The  guardian  was  sue- 
oeeaful  in  the  district  court,  and  the  company  presents  the  cause 
here  for  review. 

^We  deem  it  best  to  first  discuss  and  determine  the  question  of 
the  sufficiency  of  the  evidence  to  sustain  the  verdict.  It  is  urged 
that  the  verdict  has  no  support  in,  and  is  contrary  to,  the  evidence, 
and  in  this  connection,  also,  that  the  trial  court  erred  in  refusing  a 
request  to  direct  a  verdict  for  the  company. 

One  F.  H.  Chapman  was  called  as  a  witness,  and  testified  that 
during  the  Winter  season  of  1891  he  was  agent  or  solicitor  for  the 
company  at  Stanton,  this  State,  where  Drewlow  then  lived,  and  that 
he  (Chapman)  employed  Drewlow  to  assist  in  soliciting  parties  to 
take  insurance,  and  further  testified  substantially  as  follows:  *'l 
^took  an  application  from  him  for  a  policy  of  insurance,  and  for- 
warded it  to  the  compan^y.  I  had  solicited  him  for  life  insurance, 
and  he  claimed  he  could  not  afford  to  carry  it;  so  I  told  him  that  I 
would  get  him  a  policy  anyway,  and  I  did  so.  It  was  not  the  un- 
derstanding that  he  was  to  pay  for  the  policy.  I  told  him  it  would 
not  be  necessary;  I  would  get  him  a  policy  without;  and  I  did  so. 
Drewlow  spoke  the  German  language,  and  I  was  among  Oermans, 
and  he  was  assisting  me;  and  the  question  arose  often  why  be  did 
not  carry  a  policy,  and  I  thought  I  would  fix  that  by  getting  him  a 
policy,  and  I  did  so.  The  policy  was  not  to  be  delivered  at  all.  He 
was  not  to  pay  anything  for  it.  He  did  not  pay  anything  for  it.  I 
received  the  policy  within  a  day  or  two  after  its  date,  together  with 
a  recript  for  the  first  premium,  somewhere  along  about  $60.  I 
afterward  returned  this  receipt  to  Mr.  Harrison  on  Christmas  day. 
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1891.  Mr.  Drewlow  and  myself  were  present  together  in  the  office 
of  the  defendant  at  Omaha.  Mr.  Hunter  was  also  present,  and,  I 
think,  all  of  them.  I  told  them  that  he  (Drewlow)  was  not  going 
to  take  the  policy;  that  he  had  got  the  policy  for  soliciting  pur- 
poses; and  I  returned  the  receipt,  so  it  would  not  be  charged 
against  me.  This  was  in  the  presence  of  Drewlow,  and  he  made  no 
protest  or  objection.  Then  I  went  out  with  Mr.  Wigton  to  the 
bank,  to  get  a  check  cashed;  and,  when  I  returned,  Mr.  Hunter  and 
Mr.  Drewlow  had  had  some  talk,  and  Mr.  Hunter  didn't  like  the 
plan,  and  he  told  me  that  Mr.  Drewlow  had  concluded  to  take  the 
policy.  Mr.  Hunter  said  the  policy  should  be  returned  if  it  was  not 
taken.  Drewlow  did  not  take  it  or  pay  any  premium  on  it.  After- 
ward Drewlow  submitted  to  a  surgical  operation.  This  was  in 
the  Spring,  after  the  policy  was  issued.  When  he  was  ready  for  the 
operation,  he  came  to  me,  and  he  wanted  me  to  arrange  to  make 
the  policy  good.  I  didn't  like  to  do  it,  but  I  did.  I  gave  him  a 
receipt  for  the  first  premium.  He  gave  me  a  note  for  the  amount. 
We  dated  the  receipt  and  the  note  back.  He  told  me  that  his 
brother-in-law  would  pay  the  note  in  case  he  died  during  the  oper- 
ation. These  papers  were  given  to  Dr.  XJnderberg,  and,  after  the 
operation,  they  were  to  be  returned  to  him,  if  he  didn't  die.  He 
survived  the  operation.  I  do  not  know  what  became  of  the  papers. 
I  never  saw  them  afterward,  and  I  never  thought  he  would  claim 
the  policy  was  in  force,  and  I  neglected  to  call  for  the  receipt.  He 
never  paid  the  note  to  me.  The  receipt  and  the  note  were  dated 
back,  so  as  to  make  it  appear  that  the  transaction  occurred  within 
sixty  days  from  the  date  of  the  policy,  and  avoid  the  rule  of  the 
company,  which  would  have  required  a  re-exaioination.  This  letter 
was  shown  to  be  marked  'Exhibit  2; '  is  in  the  handwriting  of  Mr. 
Drewlow.  I  received  it  by  mail,  along  in  the  Summer  after  the  sur- 
gical operation.  I  first  informed  the  company  of  the  fact  that  this 
policy  was  applied  for  without  any  expectation  on  the  part  of 
Drewlow  of  paying  the  premium,  and  for  the  purpose  of  using  it 
merely  to  aid  in  soliciting  insurance,  on  Christmas  day,  1891.  I  did 
not  inform  the  company  of  the  arrangement  entered  into  between 
Drewlow  and  myself  at  the  time  of  the  surgical  operation,  until  after 
the  money  was  offered  for  the  second  premium.  My  arrangement 
with  Drewlow  was  that  I  gave  him  a  percentage  on  the  business 
done,  to  be  paid  out  of  my  own  commission.  The  paper  marked 
*  Exhibit  3 '  is  signed  by  me.  It  is  the  same  paper  that  I  gave  at 
the  time  that  Drewlow  was  about  to  submit  to  the  surgical  opera- 
tion. I  said  nothing  to  the  defendant  about  the  matter  until  the 
time  when  Mr.  Wigton  came  to  Hastings  to  see  me  about  it;  some 
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time  in  the  following  Sammer,  I  think.  It  was  at  the  same  time 
that  Mr.  Wigton  came  to  see  me,  and  Mr.  Hunter  went  to  Stan- 
ton to  look  the  matter  up."  On  cross-examination  his  testimony 
was  in  part  as  follows:  ''Q.  At  the  time  you  got  this  policy,  what 
date  was  it  with  respect  to  the  date  of  the  policy  ?  A.  Probably 
one  day  after,  or  the  same  day  perhaps;  probably  ooe  day  later, 
though.  Q.  After  you  got  this  policy  .np  there,  did  you  deliver 
it  to  Mr.  Drewlow?  A.  We  officed  together.  Q.  It  is  a  fact 
that  the  policy  was  turned  over  to  him  ?  A.  Well,  yes.  Q.  Now, 
on  Christmas  day,  you  and  Mr.  Drewlow  came  down  here  to 
Omaha?  A.  Yes,  sir.  Q.  Aod,  at  the  time  this  policy  came  to  you, 
there  was  a  receipt  for  the  first  premium  that  came  with  it  ?  A. 
Yes,  sir.  Q.  And,  when  you  cauiQ  back  down  here  to  Omaha,  you 
brought  that  receipt  back?  A*  Yes,  sir.  Q.  And  you  went  in  with 
Mr.  Drewlow,  and  had  a  talk  with  Mr.  Hunter  and  Mr.  Wigtoo  ? 
A.  Yes,  sir.  Q.  And  in  which  you  told  them  that  Mr.  Drewlow  had 
concluded  not  to  take  the  policy?  A.  No;  I  told  them  he  was  not 
to  take  the  policy;  that  he  said  he  could  not  pay  for  it,  and  he 
didn't  want  to  take  the  policy.  They  urged  him  at  that  time  to 
take  the  policy.  Q.  Didn't  they  say  to  him, — didn't  Mr.  Hunter 
say  to  him, — at  that  time,  that  he  could  take  the  policy,  and  pay  for 
it  out  of  the  premiums  he  would  make  from  business  you  and  he 
could  obtain?  A.  Yes,  sir.  Q.  And  subsequently  you  went  out? 
L,  Yes,  sir.  Q.  And,  when  you  came  back,  Mr.  Hunter  told  you 
that  Mr.  Drewlow  had  concluded  to  take  the  policy?  A.  Yes,  sir; 
he  said  that  Drewlow  had  concluded  to  take  the  policy,  but  the 
facts  of  the  case  were —  Q.  Now,  did  you  mean  that  Hunter  said 
the  facts  were?  A.  No;  that  was  mine.  Q.  What  else  did  Mr. 
Hunter  say  about  that  at  that  time  ?  A.  There  was  nothing  in  par- 
ticular. Q.  Who  was  Mr.  Hunter  ?  A.  Mr.  Hunter  was  the  general 
manager.  Q.  How?  A.  General  manager.  Q.  He  was  general 
manager  of  the  company  ?  A.  Yes,  sir.  Q.  And  this  conversation 
took  place  at  his  home  office  here,  in  Omaha  ?  A.  Yes,  sir.  Q.  On 
Christmas,  1891  ?  A.  Yes,  sir.  Q.  Mr.  Hunter  was  the  man  under 
whose  supervision  you  were  acting  as  agent?  A.  Yes,  sir.  Q.  Now, 
isn't  it  a  fact  that,  after  you  went  back  to  Stanton,  this  policy  was 
delivered  to  Mr.  Drewlow  ?  A.  He  had  possession  of  it  all  the  time. 
He  had  possession  of  it  in  this  way:  we  had  our  office  together. 
Yes,  sir;  I  gave  him  the  policy,  and,  when  he  solicited  insurance, 
he  pulled  his  policy,  and  showed  them.  Q.  He  took  the  policy  along 
with  him  when  he  went  with  you  to  solicit  insurance  ?  A.  Yes,  sir. 
Q.  And  had  possession  atd  control  of  it  ?  A.  Yes,  sir.  Q.  And 
Mr.  Drewlow  assisted  you  in  soliciting  insurance  during  the  months 
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of  February  and  March  t  A.  Well,  Drewlow  didn't  do  ^ery  much. 
He  worked  with  me  for  a  while,  and  seen  good  number  of  people, 
and  then^  when  I  would  insure  a  man,  4ie  would  come  in  for  his 
part  of  the  commiseion;  and,  if  I  was  allowed  to  say  what  I  started 
to  say  awhile  ago,  I  could  explain  that  a  little.  Q.  Well,  go  ahead, 
and  let  us  haTe  the  explanation.  A.  Mr.  Hunter  told  me  at  the  time 
that  Mr.  Drewlow  and  Hunter  and  I  were  talking,  and  when  Mr. 
Hunter  made  the  remark  that  he  would  take  the  policy.  Of  course, 
he  knew  nothing  of  our  private  matters.  Drewlow  was  not  good 
pay,  and  I  did  not  want  to  deliver  him  the  policy.  I  had  no  inten- 
tion of  delivering  him  the  policy  without  he  paid  for  it.  He  never 
did  pay  for  it.  Q.  You  simply  delivered  him  the  policy,  and  he 
never  paid  for  it  ?  A.  It  had  been  delivered  prior  to  that.  Q.  And, 
after  that,  he  assisted  you  in  soliciting  insurance  ?    A.  Yes,  sir." 

Mr.  A.  L.  Wigton,  secretary  of  the  company,  was  present  in  the 
office  at  Omaha  when  Chapman  and  Drewlow  were  there,  and  gave 
up  the  receipt,  and  testified  to  its  being  given  to  the  cashier,  and 
destroyed,  and  a  record  made  in  the  books  that  the  policy  was 
not  taken,  and  that  the  two  then  stated  the  policy  had  not  been  ob- 
tained as  insurance  on  the  life  of  Drewlow,  but  as  a  '*  decoy  policy,'^ 
to  use  in  soliciting  other  parties  to  insure;  that  the  company  did 
not  learn  or  know  that  Chapman  bad  given  Drewlow  a  receipt 
showing  payment  of  the  first  premium,  or  that  Drewlow  was  assert- 
ing the  policy  of  force,  until  November,  1892. 

The  cashier  testified  in  the  main  the  same  as  the  secretary,  and 
further  as  follows:  "  The  company  first  learned  in  November,  1892, 
that  Drewlow,  or  some  person  for  him,  was  claiming  that  the  policy 
was  in  force.  Mr.  O'Halleron  came  in,  and  asked  when  a  second 
premium  would  be  due.  The  first  premium  was  never  paid.  I 
keep  the  books  of  the  company.  When  this  policy  was  sent  out 
with  the  receipt  for  the  first  premium,  the  amount  of  the  receipt 
was  charged  to  the  account  of  Chapman.  That  was  the  usual  and 
ordinary  way  of  keeping  an  agent's  account;  but  it  is  an  agent's 
account, — sort  of  a  memorandum  account.  Whenever  a  policy  was 
sent  to  an  agent,  it  is  charged  to  his  account,  and  he  is  held  re- 
sponsible for  it  until  the  receipt  is  returned  or  the  money  paid." 

The  witness  Chapman  was  called  for  the  defendant  in  error  on 
rebuttal,  and  stated  as  follows:  ''Mr.  Chapman,  you  may  state 
whether  or  not,  during  the  time  you  have  been  transacting  business 
for  the  Union  Life  Ins.  Co.,  it  has  been  customary  and  usual  for  you 
to  settle  for  and  collect  premiums  upon  policies  solicited  by  you, 
and  issued  through  you  as  agent,  in  such  manner  and  upon  sudi 
terms  as  you  saw  fit    A.  The  company  require  a  certain  amount  of 
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nofiey  from  me  on  eftch  policy.  They  hold  me  for  ihftt.  The 
settiement  I  make  with  the —  The  settlement  with  the  pariiee 
I  make  myselt  Q.  Has  it  been  customary  and  usual  for 
yon  to  extend  credit  to  parties  for  the  first  premium,  if 
yon  saw  fit?  A.  Yes,  sir;  that  is,  on  the  payment  of  the  first 
premium.  I  have  arranged  the  payment  of  it.  Q.  You  may  state 
whether  or  not  you  did  that  with  respect  to  policies  issued  while 
yon  and  Drewlow  were  acting  together  at  Stanton.    A.  Yes,  sir." 

One  Walter  Lucas  was  interrogated  on  rebuttal  in  regard  to  a 
conversation  between  Chapman  and  Drewlow  relative  to  the  policy, 
and  whether  he  had  heard  it  He  stated  that  he  did,  and  was 
further  asked  and  answered:  ''I  will  ask  you  whether  or  not,  upon 
that  occasion,  Mr.  Drewlow  gave  a  revolver  to  Chapman,  and  said, 
'  That  makes  us  square  on  the  premium  on  my  life  insarance,'  and 
Mr.  Chapman  answered,  'Yes,  that  straightens  it  op.'  A.  He  did. 
Q.  Did  you  hear  that  conversation  ?  A.  I  did,  sir.*'  He  also  said 
that  be  had  been  in  possession  of  and  carrying  the  revolver  for  some 
time  prior  to  the  conversation,  and  Drewlow  asked  him  (the  wit- 
ness) for  it,  saying  that  it  was  to  be  deliTcred  to  Chapman  to  finish 
the  payment  for  the  policy. 

George  £.  Bryson  testified  that  at  three  or  four  different  dates 
during  the  month  of  January,  1892,  Chapman  told  him  (the  witness) 
that  Drewlow  had  paid  the  first  premium  on  the  life  insurance 
policy.  These  were  all  at  times  when  Chapman  was  soliciting  the 
witness  to  make  application  for  insurance. 

Fjrom  an  inspection  of  all  the  evidence,  it  is  clear  that  the  policy 
did  not  become  operative  and  effective  by  its  delivery  to  Drewlow 
to  use  as  a  "  decoy  policy,''  as  some  of  the  witnesses  expressed  it, 
or  in  the  soliciting  of  insurance,  to  induce  persons  asked  to  insure 
to  believe  that  Drewlow  was  a  policyholder.  Neither,  if  believed  in 
all  its  statements,  could  it  be  drawn  from  the  testimony  relative  to 
the  delivery  of  the  policy  and  a  receipt  for  the  first  premium  to 
Drewlow  by  Chapman,  immediately  prior  to  the  time  at  which  the 
former  subjected  himself  to  the  surgical  operation,  that  the  policy 
became  of  force;  and  the  jury  would  have  been  fully  warranted  in 
finding  that  the  policy  never  did  become  of  force  as  a  contract  of 
insurance,  and  of  such  decision  it  would  not  have  been  said  that  it 
was  without  sufficient  evidence  to  support  it.  But,  on  the  other 
hand,  the  inference  was  but  fair  that  Chapman  and  Drewlow  were 
at  the  office  of  the  company,  in  Omaha,  and  the  company,  through 
its  officers,  the  manager,  secretary,  and  cashier,  were  informed  of 
the  facts,  circumstances,  and  motives  attendant  upon  the  obtaining 
ci  the  issuance  of  the  policy,  and,  acting  on  such  information,  the 
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regular  formal  receipt  for  the  first  premium  was  destroyed,  and  the 
policy  was  ordered  returned  to  the  company,  but  subsequently, 
during  the  interview,  after  being  urged  by  the  manager,  Drewlow 
concluded  to  take  the  policy,  and  the  information  that  this  condu- 
sion  had  been  reached  was  conyeyed  to  Chapman  by  the  manager, 
coupled  with  the  statement  that  Drewlow  could  pay  for  "it  out  of 
the  premiums  "  he  would  make  from  business  done  in  soliciting  in- 
surance for  the  company  by  the  two.  Chapman  and  Drewlow,  there 
then  arose  a  contract  by  which  Drewlow  became  entitled  to  pay  to 
Chapman  the  first  premium  from  commissions  made  in  soliciting 
insurance;  and  when  considered  in  connection  with  the  further  tes- 
timony that  Chapman  was  authorized  to  give,  or,  with  the  knowl- 
edge of  the  company,  gave,  credit  to  parties  for  the  payment  of  the 
amount  of  premiums,  or  settled  them  in  his  own  way,  he  paying  the 
company,  how  the  settlement  was  made  between  the  two  men 
ceased  to  be  important  to  the  company. 

There  was  also  evidence  that  the  payment  was  made  by  Drewlow 
to  Chapman.  A  receipt  was  introduced  signed  by  Chapman,  by 
which  such  payment  was  evidenced,  and  there  was  the  statement 
of  Chapman  to  Drewlow,  in  the  presence  of  the  v^itness  Lucas, 
which  tended  to  prove  the  fact  of  payment.  Of  the  testimony  of 
Lucas,  also  that  of  the  witness  Bryson,  of  admission  by  Chapman  of 
payment  of  the  premium  by  Drewlow,  it  is  insisted  that  it  could  not 
be  received  to  show  the  fact  of  such  payment,  as  the  statements  of 
Chapman  in  this  relation  could  not  bind  the  company.  The  state- 
ment in  the  presence  of  Lucas  was  a  part  of  and  at  the  immediate 
time  of  the  transaction,  and  hence  was  receivable:  1  Am.  &  Eng. 
Enc.  Law  (2d  Ed.),  691-694;  McCormick  vs.  Demary,  10  Neb.,  515. 
The  statements  to  Bryson  were  not  of  the  time  of  the  transduction, 
and  not  competent  as  evidence  of  the  fact  in  issue:  1  Am.  &  Eng. 
Enc.  Law  (2d  Ed.),  695;  Harrow  Co.  vs.  Laughlin,  31  Neb.,  103; 
Bank  vs.  Brill,  37  Neb.,  626.  If  the  latter  was  receivable  for  any 
purpose,  it  could  but  be  to  a£fect  the  credibility  of  the  witness  to 
show  statements  of  the  witness  at  variance  vriih,  his  testimony. 
That  the  statements  of  Chapman  disclosed  by  the  former,  the  testi- 
mony of  Lucas,  could  not  be  received  to  bind  the  company,  could 
only  be  true  if  the  further  contention  was  correct  that  Chapman 
was  not  authorized  to  receive  payment  of  the  first  premium;  but 
whether  he  was  so  empowered  was  a  question  of  fact,  and  we  must 
presume  that  the  jury  believed  he  was,  as  such  a  finding  was,  of 
necessity,  elemental  of  the  verdict  it  returned.  That  Chapman 
stated  the  policy  to  be  in  force,  and  the  premium  paid,  was  explain* 
able,  as  is  insisted  by  counsel,  on  the  theory  that  such  statements 
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were  made  as  a  part  of  the  scheme  to  use  the  policy  as  a  '*  decoy/' 
— ^to  represent  it  of  force,  when  in  reahty  it  was  not  so;  but  this  and 
all  these  matters  were  of  fact  for  the  jury  to  determiM,  and  their 
settlement  of  them,  as  evidenced  by  the  verdict,  had  sufficient 
favorable  evidence  to  sustain  it. 

One  of  the  strongest  circumstances  lending  support  to  the  view 
of  the  affair  taken  by  the  jury  is  that  after  (he  officers  of  the  com- 
pany knew  all  the  facts  in  regard  to  the  obtaining  of  this  policy, 
and  had  taken  steps  to  recall  it,  after  the  close  of  the  visit  of  Chap- 
man and  Drewlow  to  Omaha,  nothing  further  was  done  relative  to 
getting  possession  of  the  policy,  but  it  was  left  with  the  two  men, 
presumably  pursuant  to  the  talk  with  the  manager  of  the  company. 
It  follows  that  the  argument  of  the  lack  of  evidence  to  warrant  the 
verdict,  and  that  the  decision  of  the  jury  was  contrary  to  the  evi- 
dence, is  unavailing. 

It  is  urged  that  the  trial  court  erred  in  admitting  in  evidence  the 
insurance  policy  on  which  the  suit  was  predicted,  when  offered. 
The  ground  of  the  objection  and  basis  of  the  argument  is  that  at 
the  time  it  had  not  been  shown  that  the  premium  had  been  paid,  or 
that  there  was  no  evidence  tbat  it  had  ever  become  operative  as  a 
contract.  That  the  policy  in  the  form  in  which  it  was  offered  had 
been  signed  and  sent  to  its  ap;ent  for  delivery  was  of  the  facts  ad- 
mitted by  ^he  pleadings.  This  being  true  as  the  policy  in  suit,  it 
was  admissible  without  further  proof.  That  the  first  or  any  pre- 
mium had  not  been  paid  was  of  the  matters  placed  in  issue  by  the 
pleadings,  and  the  burden  of  its  proof  was  on  the  company. 

It  was  assigned  for  error  tbat  the  court  overruled  the  objection 
oo  tbe  part  of  the  company  to  the  introduction  of  the  receipt  by 
Cbapujan  to  Drewlow  for  the  amount  of  the  first  premium.  With 
the  view  we  have  taken  of  the  authority  of  Cbapman  to  settle  with 
Drewlow  for  this  amount,  this  piece  of  evidence  was  entirely  com- 
petent and  receivable.  And  the  same  may  be  said  of  the  third  as- 
si^ment  of  error,  which  was  in  relation  to  a  portion  of  the  testi- 
mony of  the  witness  Lucas  in  which  he  was  allowed  to  detail  the 
receipt  of  certain  property  by  Cbapman  from  Drewlow,  as  payment 
of  the  balance  of  the  first  premium. 

Daring  the  argument  of  the  cause  to  the  jury,  the  following  was 
made  ol  record:  ''And  both  parties  having  rested,  the  case  was 
argued  to  the  jury  by  counsel  for  each  party;  whereupon,  during 
tbe  closing  argument  made  by  H.  C.  Brome,  Esq.,  in  behalf  of  the 
platBttff!,  the  said  H.  C.  Brome  commented  upon  the  testimony  on 
the  insl  by  the  witnesses  Walter  Lucas  and  George  K  Bryson,  and' 
ai^aed  to  the  jury  thai  the  testimony  of  saad  witnesses  showed  that 
Vol.  XXVIII.-2. 
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the  first  premium  on  the  policy  had  been  paid  in  February  or  Janu- 
ary, A.  D.  1892;  whereupon  counsel  forthe  defendant  interrupted  the 
argument,  and  objected  to  the  same,  on  the  ground  that  the  cTidence 
of  said  witnesses  had  been  admitted  solely  for  the  purpose  of  impeach- 
ing the  credibility  of  the  witness  Frank  Chapman,  and  was  not  admis- 
sible for  any  other  purpose,  and  that  counsel  for  plaintiff  bad  no  right 
to  use  the  same,  or  comment  upon  the  same,  as  tending  to  prove  the 
fact  that  said  premium  had  been  paid;  and  thereupon  the  court  ruled 
and  stated  in  the  presence  of  the  jury  that,  while  the  testimony  of 
said  witnesses  bad  been  introduced  for  impeaching  purposes  only, 
their  evidence  tended  to  contradict  the  testimony  of  the  said  Frank 
Chapman,  to  the  effect  that  the  first  premium  on  said  policy  had 
not  been  paid,  and  that  it  was  for  the  jury  to  determine  from  this 
conflicting  eyidence,  and  such  other  evidence  as  there  might  be, 
whether  or  not  the  first  premium  on  said  policy  bad,  in  fact,  been 
paid,  to  which  ruling  and  statement  of  the  court  so  made  in  the 
presence  of  the  jury  counsel  for  the  defendant  then  and  there  ex- 
cepted ;  and  thereupon  the  said  H.  C.  Brome,  counsel  for  the  plaint- 
iff, proceeded  with  the  argument  to  the  jury,  and  continued  to 
argue  from  the  evidence  of  the  said  witnesses  Walter  Lucas  and 
George  E.  Bryson  that  the  testimony  of  said  witness  Frank  Chap- 
man to  the  effect  that  the  said  first  premium  had  not  been  paid  had 
been  overcome,  and  that  the  same  was  false,  and  that  the  said  first 
premium  had  been  thereby  shown  to  have  been  paid."  In  the 
charge  to  the  jury,  the  court  made  the  following  statement:  "You 
are  instructed  that  the  testimony  of  the  alleged  admissions  of  the 
witness  Chapman  that  said  policy  had  been  paid  for  were  not  ad- 
mitted for 'the  purpose  of  binding  the  defendant  company,  and  were 
not  competent  for  that  purpose,  but  were  admitted  solely  as  im- 
peaching testibony;  and  the  jury  should  consider  it  only  so  far  as 
it  bears  on  the  truthfulness  of  said  witness'  testimony  that  said  pol- 
icy was  not  paid  for." 

It  is  contended  that  the  trial  court  erred  in  its  statement  relative 
to  the  testimony  made  at  the  time  of  objection  to  counsel's  argu- 
ment to  the  jury,  by  giving  to  the  testimony  substantive  force  as 
applied  to  one  of  the  facts  in  issue;  also,  that  it  was  error  to  instruct 
the  jury  that,  in  considering  the  effect  of  this  testimony  on  the  cred- 
ibility of  the  witness,  its  application  must  be  narrowed  to  the  truth- 
fulness of  one  statement,  viz.,  *'  that  the  premium  had  not  been 
paid;"  that,  instead  of  this,  the  jury  should  have  been  informed 
that  the  testimony  of  the  conflicting  statements  should  be  consid- 
ered as  affecting  the  credibility  of  the  witness  generally,  and  not  in 
regard  to  any  particular  fact.     The  record  discloses  that  the  testi- 
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moDj  here  drawn  in  question  was  ostensibly  received  for  but  one 
purpose, — that  of  affecting  the  credibility  of  the  witness  Chapman. 
The  court,  during  the  argument  to  the  jury,  evidently  concluded  it 
possessed  greater  significance,  and  so  stated.  In  the  instruction 
the  court  gave  expression  to  a  contrary  view  to  that  it  had  voiced 
during  the  argument.  As  we  have  hereinbefore  stated,  the  testi- 
mony of  Lucas  was  competent  as  tending  to  prove  the  fact  of  pay- 
ment of  the  premium,  and  there  was  other  competent  evidence  of 
the  same  import,  amply  sufficient,  all  taken  in  connection,  to  sus- 
tain a  finding  that  such  payment  was  made;  furthermore,  it  was 
not  entirely  essential  that  there  be  such  finding  as  a  basis  for  the 
verdict  returned.  The  verdict  may  have  been  predicated  on  a  de- 
termination that  an  extension  of  credit  had  been  given  for  the  pay- 
ment of  the  premium,  and,  if  so,  it  rested  on  a  supporting  foundation 
in  both  the  evidence  and  the  rule  of  law  applicable  and  governing. 
There  were  errors  in  these  portions  of  the  proceedings,  but,  after  a 
thorough  review  of  the  whole,  we  cannot  conclude  or  believe  any 
prejudice  to  the  rights  of  plaintiff  in  error  resulted  therefrom. 

It  is  of  the  errors  assigned  and  argued  that  the  third  paragraph 
of  the  charge  to  the  jury  was  improper,  in  that  it  submitted  to  that 
body  the  query  of  whether  Drewlow,  during  life  and  good  health,, 
paid  the  first  premium  to  Chapman,  the  company's  agent.  This 
question  was  directly  of  the  issues  presented,  and  on  which  the  evi- 
dence was  conflicting,  and  was  for  the  consideration  and  determina- 
tion of  the  jury;  hence  it  was  not  error  to  give  the  portion  of  the 
charge,  the  subject  of  this  objection. 

It  is  argued  that  the  court  erred  in  giving  in  its  charge  to  the 
jury  the  paragraphs  numbered  4  and  5.  These  are  in  the  following 
terms:  "(4)  The  defendant  has  alleged  that  said  policy  was  ob- 
tained from  it  by  fraud.  Fraud  is  never  presumed,  but  must  be 
proved  by  a  preponderance  of  all  evidence  by  the  party  claim- 
ing the  existence  thereof.  If  you  believe  from  the  evidence  that 
said  policy  was  obtained  in  the  first  instance  under  an  agreement 
entered  into  by  said  Drewlow  and  Chapman  that  said  policy  should 
not  be  paid  for,  and  should  be  used  by  Drewlow  solely  for  the  pur- 
pose of  showing  it  and  soliciting  risks  for  said  company,  and  that 
defendant  was  ignorant  of  said  facts,  then  you  are  instructed  that 
such  conduct  on  the  part  of  said  Drewlow  constituted  a  fraud  suffi- 
cient to  render  the  policy  void;  and  said  policy  could  thereafter  be 
made  valid  only  by  a  new  delivery,  v^ith  the  intent  of  the  defendant 
and  deceased  that  it  should  be  binding  on  both.  (5)  You  are  fur- 
ther instructed  if  you  find  from  the  evidence  that  said  policy  was 
delivered  without  requiring  payment  of  the  first  premium,  and  with- 
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oat  any  intention  on  the  part  of  saidDrewlow  of  taking  and  retaining 
said  policy,  and  paying  the  premium  accruing  thereon,  but  that  sub- 
sequently it  was  agreed  between  saidDrewlow  and  the  general  man- 
ager of  said  defendant  that  Drewlow  should  retain  said  policy,  and 
should  pay  to  said  defendant  the  amount  of  the  first  premium 
thereon  at  a  later  date,  then  you  are  instructed  that  such  transac- 
tion amounted  to  a  valid  deliyery  of  the  policy  and  a  giving  of 
credit  for  the  first  premium,  and  said  policy  took  effect,  and  be- 
came a  binding  contract,  at  and  from  the  time  such  arrangement 
was  made,  and,  for  all  the  purposes  of  this  case,  it  would  be  imma- 
terial whether  such  first  premium  was  ever  paid  or  not;  and  if  you 
find  such  arrangement  was  made  and  such  credit  was  given,  plaint- 
iff will  be  entitled  to  recover  in  this  case."  In  the  brief  it  was 
stated:  "  It  will  be  observed  that  by  theqe  two  instructions  the 
court  submitted  it  to  the  jury  to  determine  whether  or  not  there 
had  been  a  subsequent  delivery  of  the  policy,  or  whether  or  not 
there  had  been  an  agreement  to  waive  the  payment  of  the  first  pre- 
mium. Th^re  was  not,  in  my  judgment,  a  particle  of  evidence  jus- 
tifying the  submission  of  these  questions  to  the  jury."  An  examin- 
ation of  the  evidence  has  convinced  us  that  there  was  sufficient  in 
the  narration  of  what  occurred  between  the  general  manager  of  the 
company  and  Drewlow  and  Chapman  to  warrant  and  to  require  the 
submission  to  the  jury  of  the  question  of  it  being  then  agreed  that 
Drewlow  was  to  keep  the  policy,  and  pay  the  premium  from  com- 
missions earned  in  soliciting  insurance,  and  that  there  was  not  sub- 
mitted whether  there  was  a  "  waiver  of  the  payment  of  the  first 
premium,*'  but  whether,  as  stated  by  the  court,  "credit"  or  time 
had  been  given  within  which  it  should  be  paid. 

It  was  further  argued  in  this  connection  that  these  two  para- 
graphs of  the  instructions  embodied  a  proposition  of  fact  to  be 
settled  by  the  jury  which  was  not  of  the  issues  presented  in  the 
pleadings.  Of  the  allegations  of  the  petition  was  the  following: 
"  (3)  That  on  the  16th  day  of  December,  1891,  one  John  W.  Drewlow, 
a  resident  of  Stanton,  Stanton  County,  Nebraska,  entered  into  a  cer- 
tain written  agreement  with  the  defendant,  Union  Life  Ins.  Co.,  of 
Omaha,  Nebraska,  by  virtue  of  which  agreement  said  defendant 
was,  for  a  consideration  to  be  paid  by  the  said  John  W.  Drewlow  to 
this  defendant,  and  in  accordance  with  certain  conditions  and  reser- 
vations in  said  agreement  set  forth,  to  pay  Helen  and  Bichard 
Drewlow,  his  children,  or  their  executors,  administrators,  or  assigns, 
upon  satisfactory  proof  of  the  death  of  the  said  John  W.  Drewlow, 
after  deducting  therefrom  all  indebtedness  due  to  the  company,  the 
Union  Life  Ins.  Co.,  of  Omaha,  Nebraska,  from  said  John  W.  Drew- 
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low,  the  sum  of  two  tboassBd  dollars  ($2,000)."  Of  this  there  was  a 
deoial  in  the  answer,  and,  as  we  have  hereinbefore  set  forth,  there 
were  also  certain  affirmative  statements  on  the  subject  of  the  deliv- 
ery of  the  policy,  which  were  denied  in  the  reply.  Under  the  alle- 
gation that  the  agreement  **  was  for  a  consideration  to  be  paid  by 
Drewlow,"  and  its  denial,  the  matter  of  the  contract  between  the 
manager  and  Drewlow  was  fairly  within  the  issues;  and  where  a 
credit  is  extended  for  the  payment  of  a  premium,  of  which  payment 
is  required  to  constitute  the  policy  of  force,  the  policy  becomee 
operative  and  binding:  Miller  vs.  Insurance  Ck>.,  12  Wall.,  285; 
Boeben  t&  Insurance  Ck).,  95  N.  Y.,  131;  McAllister  vs.  Insurance 
Co.,  101  Mass.,  558. 

At  request  of  defendant  in  error,  the  following  instructions  were 
given:  "  (1)  You  are  instructed  that  what  purports  to  be  a  copy  of 
the  application  printed  and  written  on  the  back  of  the  policy  is  not 
in  eTidence,  and  should  not  be  considered  by  you.  (2)  You  are 
farther  instructed  that  the  printed  indorsement  on  the  back  of  the 
policy  entitled  '  Notice  to  the  Policyholder'  is  no  part  of  the  policy, 
18  not  in  evidence,  and  should  not  be  considered  by  you."  It  is  as- 
serted that  this  action  was  of  prejudice  to  the  rights  of  the  com- 
pany, in  that  there  was  thereby  withdrawn  from  the  consideration 
of  the  jury  the  fact  that  in  the  application  and  on  the  back  of  the 
policy  there  appeared  notice  to  the  party  insured,  or  a  stipula- 
tion to  that  effect,  tlut  the  policy  could  not  and  did  not  be- 
eome  of  force  until  the  first  premium  had  been  paid  during  the  life 
and  good  health  of  such  party,  and  that  there  appeared  further  on 
the  back  of  the  policy  that  no  agent  had  authority  to  collect  the 
first  premium  unless  there  was  in  his  possession  a  receipt  for  the 
premium  signed  by  the  president,  vice-president,  or  secretary  of  the 
company.  Under  the  issues  joioed  and  the  evidence  adduced, 
whether  the  matters  to  which  we  have  referred  entered  into  the 
consideration  of  the  jury  could  not  affect  their  findings  or  verdict; 
hence,  that  •  they  were  withdrawn  by  the  instructions  could  not 
prejudice  the  rights  of  plaintiff  in  error.  No  errors  were  assigned 
and  presented  which  call  for  a  reversal  of  the  judgment,  and  there 
must  be  an  affirmance.    Affirmed. 
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Mcelroy 

JOHN  HANCOCK  MUT.  LIFE  INS.  CO..  OF  Boston.* 

A  life  policy  was  assiflped  by  insared  to  his  brother  and  the  assignment  duly 
assented  to.  By  his  will  the  brother  ^ye  the  policy  to  his  children,  in 
trust  for  grandchildren.  All  the  parties  afterward  assigned  it  to  one  of 
these  chiMren,  in  trust  for  the  benefit  of  all.  The  assignee  subsequently 
became  insolvent  and  the  insured  died. 

Held,  That  the  legal  interest  and  the  right  of  action  passed  to  the  assignee's 
trustee  in  insolvency,  and  such  action  cannot  be  defeated  by  imying 
equities  of  others. 

ffidld,  That  failure  of  those  having  an  interest  in  the  policy  after  the  death  of 
the  insolvent  to  furnish  prooBi  of  loss  affcer  the  death  of  insured  within 
the  stipulated  time  did  not  w;ork  a  forfeiture  when  such  proo£i  were  fur- 
nished immediately  on  the  discovery  of  its  existence. 

HM,  That  a  denial  of  liability  without  assigning  a  reason  was  a  waiver  of  ob- 
jections to  timeliness  of  proofii,  as  was  a  proposal  of  settlement  and  nego- 
tiations to  that  end  and  objections  to  their  sufficiency  or  correctness. 

Thos.  M.  Lanah^n  and  Frank  Gosnell,  for  AppeUanL 
Saml.  J.  Habman  and  Chables  H.  Enapp,  for  Appellee. 

FOWLEB  J. 

The  John  Hancock  Mutual  Life  Ins.  Co.,  of  Boston,  Mass.,  on  May 
23, 1877,  in  consideration  of  the  payment  of  an  annual  premium  of 
$118,  insured  the  life  of  Paul  £.  Dorsey  in  the  sum  of  $2,000,  for 
his  own  benefit  The  policy  was  made  subject  to  the  laws  of 
Massachusetts,  which  provide  "  that  notice  of  the  claim  and  proof  of 
death  shall  be  submitted  to  the  company  within  ninety  days  after 
the  decease."  On  the  1st  of  June,  1877,  the  insured  assigned  the 
policy  to  his  brother,  Daniel  Dorsey,  of  Baltimore,  and  the  assign- 
ment was  duly  assented  to  by  the  company.  Daniel  Dorsey,  the 
assignee,  died  in  the  year  1885;  and  in  the  same  year,  on  Aug.  14, 
his  will  was  admitted  to  probate  in  the  orphan's  court  of  Baltimore 
city.  By  this  will  he  devised  and  bequeathed  all  the  rest  and  resi- 
due of  his  estate  to  his  son  Joseph  Dorsey  and  his  daughter  Annie 
J.  Dorsey,  and  to  them  in  trust  for  his  two  grandchildren.  The 
proportions  of  the  estate  devised  to  each,  and  the  particulars  of  the 
trust,  are  not  important  to  be  considered  here.  It  is  sufficient  to 
say  that  nowhere,  to  the  proceedings  in  the  orphan's  court  as  to  the 
estate  of  Daniel  Dorsey,  does  it  appear  that  the  policy  assigned  to 
him  was  distributed  or  even  mentioned  in  the  inyentory.      The 

•  Deoitioii  rendered .  Jnne  29. 1898. 
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estate  of  Daniel  Dorsey  haTing  been  fully  administered,  and  the 
execator,  Joseph  Dorsey,  haying  passed  his  final  account,  he,  as 
executor,  assigned  to  himself  individually  the  policy,  with  the  assent 
of  the  company,  and  also  with  the  full  consent  of  all  the  bene- 
ficiarie&  It  appears  from  the  evidence  that  at  the  time  of  this 
transfer,  the  two  grandchildren  being  minors,  and  haying  no  means 
with  which  to  pay  their  share  of  the  premiums,  and  the  remaining 
person  interested  in  the  policy,  Annie  J.  Dorsey,  being  also  unable 
to  pay  her  share  of  maintaining  it,  it  was  agreed  by  all  the  parties 
in  interest  that  the  assigment  should  be  made  to  Joseph  Dorsey,  and 
that  he  should  pay  the  premiums  out  of  his  own  money,  and  that, 
upon  the  death  of  the  assured,  the  proceeds  of  the  policy  were  to  be 
divided  according  to  the  respective  interests.  This  assigment  to 
Joseph  Dorsey  was  fully  ratified,  and  adopted  by  the  painors  after 
they  arrived  at  age.  It  is  admitted  that  all  the  premiums  were  duly 
paid  up  to  and  including  that  due  on  May  22, 1894  The  premium 
due  May  22, 1895,  was  not  paid,  but  the  payment  of  the  premiums 
prior  thereto,  it  is  admitted,  kept  the  policy  in  force  until  May  22, 
1896.  The  premiums  paid  by  Joseph  Dorsey  with  his  own  money 
amounted  to  $1,002,  and  the  whole  amount  of  premiums'  actually 
paid  is  equal,  or  nearly  so,  to  the  full  value  of  the  policy.  In  1891 
Joseph  Dorsey  became  insolvent,  and  the  plaintiff,  James  W. 
McLlroy,  was  appointed  his  permanent  trustee  in  insolvency. 
Joseph  Dorsey  died  in  May,  1895,  and,  although  his  sister  knew  he 
had  gone  into  insolvency,  she  took  out  letters  on  his  estate,  in  order 
to  get  at  a  box  with  the  safe-deposit  company  which  he  and  she, 
daring  his  life,  had  held  jointly;  and  she  testifies  that  she  attempted 
to  collect  the  insurance  claim,  because  she  supposed  that  was  the 
proper  way  to  do  it  However,  this  fact  is  of  no  importance,  except 
to  explain  how  it  happened  that  she,  as  administratrix,  and  not  the 
tmstee  in  insolvency,  took  the  initial  steps  to  obtain  payment  of  the 
policy,  and  furnished  proof  of  death.  The  insured  died  at  the  Home 
of  Incurables,  in  the  State  of  New  York,  on  June  19, 1895;  but  this 
fact  was  unknown  to  Miss  Dorsey  for  nearly  a  year,  so  that  it  was 
impossible  for  her  to  comply  literally  with  the  provision  of  the 
Massachusetts  law,  which  required  proof  of  death  to  be  given 
"  within  90  days  after  the  decease."  But,  as  soon  as  she  received 
information  of  the  death  of  the  insured,  she  notified  the  local  agent 
of  the  company,  and  he  sent  her  blanks  for  proof  of  death,  which 
she  filled  up.  These  were  objected  to,  and  returned  to  her,  because 
j^iey  were  not  correct;  and  other  blanks  were  sent  to  her  by  the 
company,  and  these  were  also  filled  up,  and  sent  to  the  company,  in 
whose  hands  they  have  remained   ever  since.    On  Oct.  16, 1896, 
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about  four  months  after  the  proofs  were  furnished,  a  letter  from  the 
local  agent  in  Baltimore  was  received  by  her,  containing  the  infor- 
mation that  the  compaDj  would  recognize  no  claim  under  the  policy, 
proofs  not  having  been  submitted  in  accordance  with  the  Massa- 
chusetts statute  applicable  thereto,  and  that  the  company  did  not 
consider  that  she  had  any  interest  in  the  policy;  whereupon  she 
consulted  council,  who  appealed  to  the  company  to  settle  the  claim 
without  regard  to  technical  objections.  But  this  appeal  was  in  vain. 
On  the  3d  of  November  the  company  wrote  counsel  that  it  had 
nothing  to  add  to  its  letter  of  Oct.  16,  to  his  client,  and  that  there 
was  no  defect  in  the  formal  proofs.  This  correspondence  was 
closed  on  Nov.  24,  1896,  by  a  letter  from  the  company  saying  that 
it  had  nothing  further  to  say  regarding  the  matter.  Miss  Dorsej, 
as  administratrix  of  her  brother,  and  as  surviving  trustee  under  her 
father's  vnll,  made  another  effort  to  collect  the  amount  she  con- 
sidered justly  due  on  the  policy;  and  through  the  second  attorney 
she  consulted,  she  ascertained  that  the  plaintiff*,  James  W.  McElroy, 
was  trustee  in  insolvency  of  her  brother,  and  was  the  proper  person 
to  prosecute  a  suit  for  the  recovery  of  the  insurance  money.  The 
plaintiff  testifies  that  in  February,  1897,  he  became  aware  for  the  first 
time  of  the  existence  of  the  policy,  and  of  the  death  of  the  insured; 
that  this  information  came  to  his  knowledge  from  Miss  Dorsey's 
"visit  to  the  office  of  his  associate;  that  witness  took  up  the  matter, 
and,  upon  investigation,  found  that  Joseph  Dorsey  had  applied  for 
the  benefit  of  the  insolvent  law  of  this  State  in  1891,  and  that  wit- 
ness was  his  trustee;  that  he  put  himself  in  communication  promptly 
with  the  company."  On  Feb.  9,  1897,  two  days  after  learning 
the  facts  we  have  just  stated,  Mr.  McFJroy  wrote  to  the  local  agent 
in  Baltimore,  informing  him  that  he  had  only  recently  learned  of 
his  interest  in  the  policy,  and  asking  him  if  the  proofs  of  death  fur- 
nished by  Miss  Dorsey  as  administratrix,  etc.,  were  in  due  form, 
and,  if  not,  what  was  necessary  to  be  done  by  him,  as  trustee,  in 
order  to  collect  the  insurance  money.  The  agent  forwarded  this 
letter  to  the  company  at  Boston,  and  in  a  few  days  Mr.  McElroy 
received  a  reply  in  which  the  company  says: — 

You  are  correct  that  Miss  Dorsey  filed  the  papers  to  prove  the  claim  nnder 
this  policy,  and  claimed  the  money.  The  papers  in  themselves,  we  think,  are 
correct  enough,  but  the  company  has  decided  not  to  recognize  the  claim  under 
this  policy,  and  Miss  Dorsey  has  placed  it  in  the  hands  of  John  H.  Thomas, 
etc.  We  think  it  might  be  well  for  you  to  see  Miss  Dorsey  or  Mr.  Thomas, 
and  see  whether  Miss  Dorsey  is  intending  to  enter  suit,  as  intimated  in  his 
letter.  Until  this  matter  is  settled,  we  are  unable  to  give  you  any  definite 
information  in  regard  to  this  case. 
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Mr.  McEkoj  replied  that,  anlees  some  satiefaotory  arrangement 
far  settlement  could  be  made,  he  wonld  enter  suit.  He  was  then 
informed  for  the  first  time  by  the  company  that,  according  to  the 
{MTOvisions  of  the  Massachusetts  statute  under  which  the  policy  was 
issued,  and  continued  in  force,  there  was»  shictly  speaking,  no  claim, 
ike  proof  not  having  been  filed  within  ninety  days  of  death;  but  the 
company  closed  its  letter  with  an  offer  to  settle  both  the  claim  of 
the  trustee,  and  of  the  administratrix,  by  the  payment  of  the  sum  of 
$652,  declaring,  however,  that  it  was  under  no  legal  obligation,  to 
pay  this  sum.  This  suit  was  brought  by  the  plaintiff  in  the  usual 
lonn,  as  trustee  in  insolvency  of  Joseph  Dorsey,  to  recover  the 
Amount  claimed  to  be  due  on  the  policy.  The  defendant  pleaded 
the  general  issue. 

We  have  stated  the  facts  at  length  which  were  offered  in  evidence 
by  the  plaintiff  for  the  reason  that,  at  the  close  of  the  case,  the 
learned  judge  below  instructed  the  jury  *'  that,  under  the  pleadings 
in  this  case,  the  plaintiff  has  produced  no  evidence  legally  sufficient 
to  enable  him  to  recover,  because  the  undisputed  evidence  shows 
the  trustee  in  insolvency  has  no  such  interest  in  the  policy  sued  on 
as  enabled  him  to  maintain  this  suit."  There  are  two  other  ques- 
tions which,  though  not  passed  upon  below,  we  will  consider  and 
dispose  of,  because  they  will  necessarily  arise  in  a  retrial  of  the  case; 
and,  if  the  contention  of  the  defendant  company  be  correct  as  to 
these  other  questions,  it  would  be  useless  to  order  a  new  trial,  even 
though  there  may  be  error  in  other  rulings  of  tbe  court:  Insurance 
Co.  vs.  Langly,  62  Md.,  215.  The  first  of  these  questions  is:  Were 
the  proofs  of  death,  under  the  circumstances  of  this  case,  sent  to  the 
company  in  time?  And,  second,  if  not,  was  there  a  waived  by  the 
company  of  the  requirement  as  to  furnishing  proof  of  death  within 
ninety  days  after  death?  The  verdict  and  judgment  were  in  favor 
of  the  defendant  on  the  instruction  of  the  court,  and  the  plain- 
tiff has  appeale^. 

1.  Has  the  plaintiff  trustee  such  an  interest  in  and  title  to  tbe 
policy  sued  on  as  entitles  him  to  bring  this  suit?  It  is  manifest  from 
the  evidence  we  have  fully  stated  that  Joseph  Dorsey,  the  plaintiff's 
insolvent,  held  the  entire  legal  title  to  the  policy.  This  he  held 
under  the  assigment  by  himself  as  executor  to  himself  in  his  own 
right.  But  he  was  also  entitled  absolutely,  as  one  of  the  residuary 
legatees  under  his  father's  will,  to  an  undivided  fifth.  In  addition 
to  holding  the  entire  legal  title  by  assignment,  and  the  beneficial 
interest  as  legatee,  the  insolvent  was  also  entitled  to  an  absolute 
interest  in  the  proceeds  of  the  policy  to  the  extent  of  the  premiuma 
paid  by  him  for  the  other  beneficial  owners  of  the  policy.    It  is  not 
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important  now  to  ascertain  with  exactness  the  extent  of  such  inter- 
ests of  the  insolyent,  bat  it  is  sufficient  that  he  had  such  substantial 
interests  in  the  subject  of  controTersj,  and  of  this  there  is  no  doubt 
under  all  the  evidence  in  the  case,  and  the  law  applicable  to  it.  Nor 
do  we  think  there  can  be  any  doubt  that  the  interest  in,  as  well  as 
the  legal  title  to,  the  policy,  which  were  Tested  in  the  insolrent, 
passed  to  the  plaintiff,  as  trustee,  under  the  operation  of  the  insol- 
vent law,  for  the  benefit  of  his  creditors.  It  was  suggested  that  the 
interest  of  the  insolvent  in  this  policy  passed  to  his  administratrix. 
But  this  view  is  in  conflict  with  what  has  been,  from  Alexander  v& 
Ohiselin  (5  Gill,  180),  down  to  the  most  recent  decisions  of  this 
court,  declared  to  be  the  spirit  and  intent  of  our  insolvency  system, 
namely,  that  all  of  the  estate  of  the  insolvent  should  be  adminis- 
tered in  the  insolvent  court;  and  the  fact  that  others  may  have 
either  legal  or  equitable  rights  in  or  to  the  estate  or  property,  the 
legal  title  to  which  is  in  the  insolvent,  will  not  prevent  the  insolvent 
court  from  adjudicating  all  questions  that  may  arise,  ''  that  court 
having  full  power  to  determine  the  legal  and  equitable  rights  of  the 
parties: "  Crocker  vs.  Hopps,  78  Md.,  265.  But  where  the  insolvent 
holds  the  bare  legal  title,  without  any  beneficial  interest  whatever, 
his  trustee  cannot  possibly  take  from  him  anything  which  is  of  any 
value  to  the  creditors;  and  it  may  well  be  held  that,  under  such  cir- 
cumstances, nothing,  not  even  the  legal  title,  passes  to  the  trustee 
in  insolvency.  This  distinction  is  drawn  in  Bhoades  vs.  Blackiston 
(106  Mass.,  336),  where  it  is  said:  "If,  however,  the  bankrupt  has 
any  beneficial  interest  in  the  avails  of  the  suit,  then  the  whole  legal 
title  rests  in  his  assignee,  and  the  action  must  be  in  his  name,  for 
there  cannot  be  two  legal  owners  of  one  contract  at  the  same  time.'* 
See,  also.  Low  vs.  Welch,  139  Mass.,  33.  The  defendant  has  at- 
tempted to  assail  the  validity  of  the  assignment  of  the  policy  to  the 
insolvent,  and  thus  show  that  his  trustee  in  insolvency  has  no  better 
title.  In  order  to  do  this,  he  contends  that  the  evidence  shows  that 
some  of  those  who  assigned  to  the  insolvent  were  infants,  and  that 
those  infants  and  their  aunt.  Miss  Dorsey,  owned  the  larger  part  of 
the  policy.  But  the  evidence  also  shows  that,  if  the  assignment 
was  made  by  minors,  they  ratified  it  fully  after  ^arriving  at  age.  Nor 
do  we  think  the  evidence  shows  that  the  insolvent  held  merely  as 
trustee.  The  remarks  of  Judge  Dillon,  who  delivered  the  opinion 
of  the  court  in  Smith  vs.  Insurance  Co.  (4  Dill.,  353  Fed.  Cas.,  No. 
13,083),  are  particularly  applicable  to  the  position  assumed  by  the 
defendant  in  this  branch  of  the  case.  He  said:  ''The  company 
cannot  set  up  such  supposed  rights  in  others  to  defeat  an  action  on 
the  policy.    The  wife,  having  the  legal  title,  may  maintain  the  action. 
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and  this  will  protect  the  eompaDj  frohi  another  suit;  and,  in  the 
erent  of  reoovery,  the  equities,  if  any  exist,  which  I  do  not  decide, 
can  be  adjusted  in  an  action  between  them  and  the  plaintiff.  The 
administrators  of  the  husband  are  not  here  insisting  upon  their 
rights,  if  they  have  any,  and  the  company  cannot  set  up  rights  for 
them,  and,  on  its  action,  introduce  into  this  suit  matters  with  which 
it  has  no  concern."  The  plaintiff,  therefore,  having  the  legal  title 
to,  and  also  a  large  beneficial  interest  in,  the  policy,  he  was  the 
proper  party  to  bring  this  suit. 

2.  The  second  question  we  shall  consider  is  whether,  under  all 
the  circumstances  of  this  case,  the  defendant  can  escape  liability  by 
the  defense  that  the  proofs  of  death  were  not  furnished  within  ninety 
days  after  death.  Whatever  may  be  said  in  regard  to  the  failure  or 
negligence  of  the  administratrix  in  not  giving  earlier  notice  and 
proof  of  death,  she  having  been  the  first  of  those  interested  in  the 
policy  to  hear  of  the  insured's  death,  it  can  hardly  be  said,  we 
think,  that  the  plaintiff  was  guilty  of  any  negligence  whatever  in 
this  respect.  It  appears  that,  two  days  after  he  first  heard  that  his 
iDtN)lvent  held  the  policy,  he  promptly  proceeded  to  inform  the  com- 
pany of  his  rights,  and  to  inquire  if  the  proofs  of  death  then  already 
in  its  hands  were  in  due  form,  and,  if  not,  what  was  necessary  for 
him  to  do  as  trustee,  etc.,  in  order  to  collect  the  proceeds  of  the 
policy  for  the  insolvent  estate  of  Joseph  Dorsey.  He  was  informed 
by  the  defendant  that  the  papers  (proofs  of  death)  were  correct 
enough,  but  that  the  claim  would  not  be  recognized.  No  new  or 
additional  proo&  of  death  were  ever  asked  for  from  the  plaintiff, 
but,  on  the  contrary,  he  was  informed  that  those  which  had  been 
sent  were  correct  But,  very  soon  after  its  first  letter  to  the  plain- 
tiff, the  defendant  told  him  that  the  proofs  then  in  its  hands  had 
come  too  late.  Of  course  it  wa^  useless  after  that  to  attempt  to 
supply  any  additional  proof.  Under  these  circumstances,  and  it 
appearing  that  the  plaintiff  never  had,  until  a  few  days  before  he 
made  his  claim,  the  least  information  of  the  existence  of  the  policy, 
nor  any  reason  to  induce  him  to  make  an  investigation  to  discover 
if  his  insolvent  had  such  an  asset,  can  it  be  said,  either  upon  reason 
or  authority,  that  he  or  the  creditors  he  represents  should  be  bound 
by  the  ninety-day  provision  of  the  Massachusetts  law  ?  It  is  per- 
fectly clear  that  the  rule  was  made  for  the  ordinary  cases  where 
the  existence  of  the  policy  and  the  death  of  the  insured  are  known 
or  might  or  should  be  known  in  time  to  comply  with  the  rule.  It 
cannot  reasonably  be  supposed  that  the  holder  of  the  policy  could 
be  required  to  give  proof  of  a  fact  of  which  he  was  himself  ignorant 
'*  To  decide  that  one  was  not  duly  diligent,  and  that  he  lost  his 
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light  afi  beneficiary,  because  he  did  not  give  notice  of  a  policy  of 
idiicb  he  knew  nothing,  would  be  more  strict  and  exigent  than,  in 
our  opinion,  the  language  of  the  policy  requires.  There  was  timely 
notice  given  after  the  fact  of  insurance  came  to  the  knowledge  of 
the  plaintiff.  This  delay  in  finding  the  policy  Vas  not  strange  and 
unexceptionable.  On  the  contrary,  it  appears  to  have  been  entirely 
xx>nsiBtent  with  good  faith: "  Konrad  vs.  Casualty  Co.  (La.).  See, 
also.  Accident  Co.  vs.  Glerisch,  163  111.,  625;  Eentzler  ts.  Associa- 
tion, 88  Wis.,  589.  In  the  case  last  cited,  although  the  facts  were 
different  from  those  we  are  considering,  yet  the  reasoning  and  the 
general  principles  announced  may  well  be  applied  here.  The  court 
said:  ''A  contract  should  not  be  so  construed  as  to  defeat  or 
render  nugatory  the  rights  of  one  of  the  parties  to  it,  unless  the 
language  employed  imperatively  requires  such  construction.  In 
other  words,  an  interpretation  which  gives  effect  is  preferred  to  one 
which  makes  void.  Besides  a  contract  should  be  interpreted  in 
view  of  the  conditions  necessarily  implied  by  law."  As  we  already 
said,  it  would  be  unreasonable  to  require  the  plaintiff  to  have  given 
the  defendant  notice  or  proof  of  facts  of  which  he  was  ignorant, 
and  which  he  could  not  have  been  reasonably  expected  to  know 
before  the  day  on  which  he  received  the  information  from  Miss 
Dorsey. 

3.  But,  independent  of  this  view,  we  think  there  is  ample  evi- 
dence in  this  cause  to  establish  a  waiver  by  the  defendant  of  the 
failure  to  send  proofs  of  death  within  ninety  days  from  the  death  of 
the  insured.  The  following  grounds,  or  any  one  of  them,  have  been 
declared  to  be  sufficient  to  constitute  a  waiver  of  any  defect  in,  or 
defense  arising  out  of  failure  to  duly  give  notice  and  proof  of  death : 
"A  proposal  to  settle;"  "  an  absolute  refusal  to  pay  on  the  merits; " 
"  a  denial  of  all  liability ; "  "a  negotiation  with  the  insured,  without 
making  the  objection  of  defectiye  proof  of  death:"  Bliss,  Ins.  §  268; 
Cook  Life  Ins.,  p.  118.  In  its  letter  to  the  plaintiff,  the  defendant 
said:  **  The  papers  in  themselves  are  correct  enough,  but  the  com- 
pany has  decided  not  to  recognize  the  claim  under  this  policy." 
Not  a  word  here  to  indicate  that  its  refusal  to  pay  the  plaintiff  was 
because  of  want  of  seasonable  proof  of  death.  On  the  contrary,  the 
only  reasonable  inference  to  draw  from  this  language  is  that,  with- 
out reference  to  any  objection  based  on  the  proof  of  death,  it  had 
some  meritorious  defense  on  which  it  intended  to  rely.  But,  again, 
the  defendant  made  a  direct  proposal  to  settle  the  claims  of  both 
the  plaintiff  and  the  administratrix  of  the  insolvent,  by  the  payment 
of  the  sum  of  $652:  Insurance  Co.  vs.  Traub  (Md.).  And,  in  addi- 
tion to  this,  it  may  be  fairly  said  that  the  defendant  negotiated  with 
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tlie  plaintiff  without  making  the  defense  now  relied  on.  It  is  true, 
it  subsequently  relied  upon  this  defense;  but,  when  it  wrote  the  letter 
of  the  15th  February  to  him,  it  neither  directly  nor  indirectly  placed 
its  refusal  to  pay  upon  want  of  proper  proof  of  death.  The  letter 
closed  thus :  ''  We  think  it  might  be  well  for  you  to  see  Mr.  Thomas, 
and  see  whether  Miss  Dorsey  is  intending  to  enter  suit,  as  inti- 
mated in  his  letter.  Until  that  matter  is  settled,  we  are  unable  to 
give  you  any  definite  information  in  regard  to  this  case."  The  in- 
formation asked  for  by  the  plaintiff  was  as  to  whether  the  proofs 
of  death  sent  by  Miss  Dorsey  were  in  due  form,  and,  if  not,  what  * 
he  should  do  to  perfect  his  claim.  If  the  defendant  intended  to 
rely  upon  the  defense  it  now  sets  up,  it  should  have  said  so.  But 
it  not  only  refrained  from  saying  anything  on  the  subject,  but 
promised  to  give  definite  information  after  the  dispute  with  Miss 
Dorsey  had  been  disposed  of.  Why  promise  to  give  definite  or  any 
information  if  this  defense  was  to  be  relied  on?  In  May,  1896,  Miss 
Dorsey  sent  proofs,  and  they  were  returned  to  her  for  further  in- 
formation, and  during  the  same  month  the  additional  proof  was 
forwarded.  On  the  28d  June,  it  was  approved  by  the  medical  ex- 
aminer of  the  company.  In  the  case  of  Hohn  vs.  Casualty  Co.  the 
Supreme  Court  of  Michigan  said:  ''An  insurer  waived  a  condition 
requiring  notice  of  the  accident  to  be  given  within  a  certain  time, 
when  it  wrote  for  further  information: "  Bliss,  Ins.,  supra; 
Cooke,  Life  Ins.,  supra;  Insurance  Co.  vs.  Qibbs  (N.  J.  Err.  &  App.). 
This  defendant  retained  the  additional  or  corrected  proof  of  death 
without  objection  from  June  until  the  16tii  October,  some  four 
months,  when  it  wrote  the  letter  of  the  latter  date.  This  of  itself 
constitutes  a  waiver  of  any  objection  to  delay  in  sending  proofs  of 
death:  Jones  vs.  Insurance  Co.,  117  N.  Y.,  103.  Without  prolong- 
ing this  opinion  by  the  citation  of  further  authorities,  our  conclu- 
sion is  that  the  judgment  must  be  reversed. 
Jadgment  reversed  and  new  trial  awarded. 
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METROPOLITAN  LIFE  INS.  CO.* 

Where  answers  in  an  application  are  manifestly  fSftlse  or  material  to  the  risk^ 
the  provision  in  the  statute  of  Pennsylyania  that  such  answers,  if  made 
in  good  faith,  shall  not  work  a  forfeiture  unless  material,  does  not  require 
the  question  of  their  materiality  or  falsity  to  be  decided  by  the  ^ury.  It 
is  the  duty  of  the  court  to  determine  the  question  of  materiality.  An- 
swers to  questions  as  to  other  insurances,  rejection  by  other  companies, 
unless  when  serious,  threatening  consumption  and  spitting  of  blood  when 
it  amounted  to  a  hemorrhage,  are  material. 

Failure  to  state  an  ailment  which  would  have  caused  rejection  of  the  risk,  if 
known,  was  not  fraud  where  its  real  nature  was  entirely  unknown  by  the 
insured. 

Where  the  character  of  an  ailment  was  such  that  it  must  have  been  known, 
an  instruction  qualified  by  the  proviso,  '*  if  it  was  known,"  is  error. 

The  policy  was  taken  out  by  the  husband  on  the  life  of  his  wife,  and  the  ap- 
plication was  signed  by  him  without  her  knowledge,  in  both  their  names. 

Held,  That  knowingly  false  statement  regarding  other  insurance  would  avoid 
it  where  the  appUcation  was  a  warranty. 

W.  RoGEB  Fbonefield,  for  Appellant. 

William  I.  Schaffeb,  for  Appellee. 

Gbeen,  J. 

The  several  assign  men  ts  of  error  in  this  case  raise  practically  tbe 
same  question.  That  'question  arises  upon  the  reading  of  tbe  act 
of  June  23, 1885  (P.  L.  l34).     The  first  section  provides  :— 

Whenever  the  application  for  a  policy  of  life  insurance  contains  a  clause  of 
warranty  of  the  truth  of  the  answers  therein  contained,  no  misrepresentation 
or  untrue  statement  in  such  application,  made  in  goo4  faith  by  the  applicant, 
shall  effect  a  forfeiture  or  be  a  ground  of  defense  in  any  suit  brought  upon 
any  policy  of  insurance  issued  upon  the  faith  of  such  application,  unless  such 
misrepresentation  or  untrue  statement  relate  to  some  matter  material  to  the 
risk. 

The  meaning  of  this  language  is  perfectly  plain:  A  misrepresen- 
tation or  untrue  statement  in  an  application,  if  made  in  good  faith, 
shall  not  avoid  tbe  policy  unless  it  relate  to  some  matter  material  to 
tbe  risk.  If  it  does  relate  to  such  matter,  tbe  act  is  inapplicable. 
If  tbe  matter  is  not  material  to  tbe  risk,  and  tbe  statement  is  made 
in  good  faith,  although  it  is  untrue,  it  shall  not  avoid  tbe  policy. 
As  we  said  in  Hermany  vs.  Association  (151  Pa.  St. ,  17),  this  act 
has  effected  a  cbttnge  in  life  insurance  contracts,  and  a  very  wise 

*  Decision  rendered.  July  31. 1898.    To  tbe  same  effect,  m  to  tbe  Arst  point  decided,  is  the  cm» 
of  Lots  TS.  Metropolitan  Lite  Ids.  Co.,  decided  on  tbe  same  date  by  tbia  coart. 
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and  wholesome  change  it  is.  It  provides  against  the  effect  which 
formerly  attached  to  warranties  as  to  many  frivolous  and  animport- 
ant  matters  contained  in  the  questions  and  answers  set  forth  in  the 
applications,  which  often  were  of  no  consequence  as  to  the  risk  in- 
volved, but  which  the  courts  were  obliged  to  uphold  simply  because 
they  were  warranties.  This  class  of  merely  technical  objections  to 
recoyery  is  now  swept  away.  Ordinarily  questions  of  good  faith 
and  materiality  are  for  the  jury,  and,  where  the  materiality  of  a 
statement  to  the  risk  involved  is  itself  of  a  doubtful  character,  its 
determination  should  be  submitted  to  the  jury.  But  it  was  never 
intended  by  the  act  of  1885,  nor  did  that  act  assume,  to  change  the 
law  in  cases  where  the  matter  stated  was  palpably  and  manifestly 
material  to  the  risk,  or  where  it  was  absolutely  and  visibly  false  in 
fact.  Neither  the  Hermany  case,  nor  any  other  case,  before  or 
since,  has  made  any  change  in  the  law  in  this  class  of  cases.  On  the 
trial  of  the  case  now  before  us  the  learned  trial  judge,  who  seemed 
to  be  at  some  loss  in  his  views  of  the  act  of  1885,  gave  instructions 
to  the  jury  which  appear  to  be  somewhat  inconsistent.  After  stat- 
ing the  distincti'^n  between  representations  and  warranties,  and 
adding  that,  "If  any  false  representations  or  warranties  were  made, 
^ere  they  material  to  the  risk?"  he  said:  "That  is  the  question,  as 
I  understand  it,  although  I  announce  this  with  some  doubt,  because 
my  first  impression  was  that  the  materiality,  where  the  facts  are 
undisputed,  would  be  for  the  court;  but  as  I  understand  the  decis- 
ion of  the  Supreme  Court,  as  read  by  the  counsel  in  the  case,  the 
question  of  materiality  is  for  the  jury."  He  then  presented  various 
subjects  to  the  jury,  arising  upon  the  questions  and  answers  con- 
tained in  the  application.  As  to  some  of  them,  he  left  the  question 
of  materiality  to  the  jury,  while,  as  to  others,  he  ruled  that  they 
were  material,  and  that  false  answers  to  them  would  vitiate  the 
policy.  The  first  one  of  these  questions  which  were  submitted  to 
the  jury  as  to  their  materiality  was  the  following:  "Are  you  insured 
in  any  other  company?"  The  court  charged  that  whether  this 
was  material  must  be  decided  by  the  jury,  and  argued  to  the  jury 
that  it  might  be  material  in  one  sense,  but  in  another  sense  it  might 
be  immaterial     Another  question  was,  as  stated  by  the  court: — 

'  Have  you  made  application  and  been  rejected,  or  has  any  insurance  com- 
pany,' etc.,  'declined,  orally  or  in  writing  to  insnre  yonf'  And  to  that 
question  she  has  answered,  'No.'  •  *  •  I  take  it,  it  is  for  the  jury  to  say 
whether  it  was  material. 

Another  question  was:  "  Give  full  particulars  of  any  illness  you 
may  have  had  since  childhood."  The  answer  was:  "Have  had 
but  slight  ailments,  not  needing  a  physician."    The  court  said: 
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"  That  was  her  answer.  Now,  it  appears,  as  a  matter  of  fact^  that 
she  had  serious  ailments,  that  she  had  been  in  the  hospita],  that  she 
was  threatened  with  consumption,  and  that  she  had  been,  according 
to  most  of  the  testimony,  in  a  delicate  condition  for  a  good  while. 
*  *  *  Now,  here  is  the  answer  in  writing.  She  has  signed  it, 
and  she  has  made  that  warranty,  and,  if  it  is  material,  it  appears 
not  to  have  been  truly  answered;  and,  if  it  is  material  to  this  risk, 
it  is  a  forfeiture,  rendering  the  policy  void,  and  there  can  be  no  re- 
covery. ♦  *  *  If  you  find  that  was  a  material  representation, 
and  that  it  was  false,  I  charge  you  there  can  be  no  recovery."  As 
to  the  questions  which  were  asked  and  answered  in  relation  to 
spitting  blood,  unsound  in  health  at  the  delivery  of  the  policy, 
consumption,  serious  ailment  at  the  delivery  of  the  policy^  the 
court  held  they  were  material;  and,  if  falsely  answered,  the  policy 
was  avoided. 

In  respect  to  the  first  class  of  questions  above  enumerated,  in 
which  the  materiality  of  them  was  submitted  to  the  jury,  we  are 
clearly  of  the  opinion  that  they  were  all  material,  and  that  the  jury 
should  have  been  so  instructed.  The  act  of  1885  has  nothing  to  do 
with  this  question.  If  these  were  material  questions  before  that 
act  was  passed,  they  are  material  still,  and  must  be  so  pronounced 
by  the  court,  without  reference  to  the  jury.  A  strong  case  illus- 
trating the  materiality  of  this  class  of  questions  is :  Aid  Soc.  vs. 
0*Hara,  120  Pa.  St.,  266.  In  the  opinion,  delivered  by  Paxson,  J., 
it  is  said:     " The  eightlf  interrogatory  in  the  application  is: — 

Have  you  had  any  medical  attendance  within  the  last  year  prior  to  this 
date  f    If  so,  for  what  disease  f  Give  name  and  address  of  the  doctor  in  fall. 

"  The  object  of  this  inquiry  is  manifest.  If  the  assured  had  no 
medical  attendance  within  the  time  prescribed,  and  so  answers, 
that  is  the  end  of  it.  But,  if  he  had  such  attendance,  then  the  com- 
pany is  entitled  to  know  for  what  cause  he  had  medical  advice  or 
aid,  and  the  name  and  address  of  the  doctor,  in  order  that  they 
may  ascertain  the  particulars  from  him.  And,  if  the  assured  falsely 
answer  that  he  had  no  medical  attendance,  he  is  not  entitled  to  re- 
cover." This  case  was  decided  in  1888,  three  years  after  the  pass- 
age of  the  act  of  1885.  In  Mengel  vs.  Insurance  Co.  (176  Pa.  St., 
280),  decided  in  1896,  one  of  the  questions  was,  *'  Have  you  always 
been  temperate?"  and  the  answer  was,  "Yes."  We  held  there 
could  be  no  recovery,  because  the  incontrovertible  proof  was  that 
the  insured  had  been  very  frequently  drunk,  and  at  least  six  timed 
during  the  preceding  five  years  had  required  the  services  of  a 
physician  from  that  cause.  He  died  in  four  months  after  the  policy 
was  issued,  of  delirium  tremens  resulting  from  intemperance.     An^ 
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other  point  was:  **  The  insured  having,  in  his  application,  in  an- 
swer to  qaestipn  23  (How  long  since  you  have  consulted  aoj 
physician?  For  what  disease?  Give  name  and  residence),  an- 
swered, 'About  one  year,  for  light  influenza;  Dr.  James  W.  Eeiser, 
Beading,  Pa.;'  and  the  plaintiff  having,  in  the  proof  of  death,  by 
affidavit  of  Dr.  James  W.  Eeiser,  shown  that,  during  the  five  years 
preceding  the  applicant's  death,  he  attended  a^d  applicant  for 
*  vomiting  and  nansea,  the  effects  of  overdrinking,  the  duration 
being  from  twelve  to  thirty-aix  hours;'  and  it  being  the  uncontra- 
dieted  evidence  of  said  James  W.  Eeiser  that  he  had  attended  the 
said  applicant  within  four  months  prior  to  the  application,  and 
prescribed  for  vomiting  and  nausea  induced  by  drunkenness, — 
there  can  be  no  recovery  in  this  case,  and  the  verdict  must  be  for 
the  defendant.  And  the  facts  being  subsequently  undisputed,  the 
learned  judge  reserved  the  point,  but  substantially  entered  judg- 
ment on  the  verdict.  Without  going  into  other  matters  assigned 
for  error,  the  facts  admitted  in  this  point  show  such  a  breach  of  a 
material  warranty  as  to  require  the  court  to  pass  upon  it  as  a  mat- 
ter of  law."  The  judgment  was  reversed,  and  judgment  entered 
for  defendant  on  the  point  reserved.  In  Aid  Soe.  vb.  'WTiite  (100 
Pa.  St.,  12),  this  court  (Gordon,  J.)  said:  "In  the  application  ap- 
pear, among  others,  the  following  questions  and  answers:  'What 
is  your  age  and  ocxsupation  ?  Answer.  Sixty-two  years  and  four 
months.  Occupation,  laborer.  (2)  Are  you  married?  (b)  Give 
name  of  consort.  Answer,  (a) .  (b)  Widower/  These  ques- 
tions are  very  plain  and  simple,  and  such  as  anyone  capable  of  en- 
tering into  a  contract  might  readily  comprehend.  They  were  also 
material,  not  only  in  themselves,  but  by  the  terms  of  the  agreement; 
tnd  the  insurer  had  a  right  to  expect  straightforward  and  truthful 
answers,  and  so  the  court  should  have  instructed  the  jury."  We 
held  that  the  questions  as  to  both  occupation  and  marriage  were 
material,  and  that  the  court  should  bave  so  instructed  the  jury,  and 
should  have  left  nothing  to  them  except  the  truth  or  falsity  of  the 
answer.  In  both  the  cases  (Insurance  Co.  vs.  Huntzinger,  98  Pa. 
St,  41,  and  Insurance  Co.  vs.  McAnerney,  102  Pa.  St.,  335)  the 
questions  were  as  to  the  amount  of  other  insurance,  which  it  was 
claimed  were  falsely  answered;  and  the  decisions  were  chiefly  put 
npon  the  ground  that  the  answers  were  warranties,  but  the  materi- 
ality of  the  questions  was  assumed  in  both.  In  Wall  vs.  Boyal  Soc 
(179  Pa.  St.,  356),  the  questions  and  answers  related  to  the  health 
of  the  insured,  and  the  attendance  of  a  physician.  The  judgment 
was  reversed  on  the  ground,  substantially,  that  it  was  competent  to 
the  def^Mlant  company  to  prove  the  falsity  of  the  answers,  without 

VCft,  XXVIIL-3. 


Digitized  by 


Google 


84  Supreme  Court  of  Pennsylvania.  [«/aii,, 

pegard  to  the  question  whether  they  were  warranties,  or  only 
misrepresentations. 

Upon  the  foi^egoing  views,  we  sustain  the  second,  third,  fourth, 
fifth,  and  sixth  ^assignments  of  error.  We  do  not  think  that  all  the 
comments  of  the  court  covered  by  the  eighth  assignment  are  cor- 
rect. They  relate  to  the  question  as  to  the  spitting  of  .blood,  the 
answer  to  which  was,  "  No,"  without  any  qualification.  The  learned 
court  made  a  distinction  between  hemorrhages  and  other  expectora- 
tion of  blood  which  was  not  called  for  by  the  question  and  answer. 
It  was  conceded  in  the  charge  that  the  question  was  material,  and, 
if  falsely  answered,  there  could  be  no  recovery.  We  do  not  think 
that  an  expectoration  of  blood  which  was  so  great  as  to  amount  to 
a  hemorrhage  could  be  properly  excluded  from  the  meaning  and 
operation  of  the  general  question,  "Have  you  ever  spit  blood." 
We  therefore  sustain  the  eighth  assignment.  The  answer  to  the 
defendant's  second  point  should  have  been  a  categorical  affirmance, 
and  not  an  affirmance  qualified  by  the  remark,  "If  those  questions 
were  asked."  Upon  that  subject  there  was  no  doubt  whatever,  be- 
cause the  questions  and  answers  were  a  part  of  the  application,  and 
necessarily  were  asked  and  were  answered.  It  could  only  tend  to 
confuse  the  jury  to  raise  a  question  on  that  subject.  The  tenth  as- 
signment is  therefore  sustained.  The  same  comment  applies  to  the 
eleventh  assignment,  and  it  is  sustained  for  the  same  reason.  We 
are  not  prepared  to  sustain  the  twelfth  assignment,  as  the  deceased 
might  have  been  afflicted  with  an  entirely  occult  ailment,  altogether 
unknown  to  her,  and  in  that  event  her  failure  to  communicate  it  to 
the  defendant  would  not  be  a  fraud  upon  the  company.  In  the  an- 
swer to  the  defendant's  fifth  point,  we  think  it  was  error  to  include 
the  element  of  knowledge  and  intentional  concealment  of  the  as- 
sured, as  essential  to  sustain  the  obligation  to  make  a  true  answer 
to  the  question.  The  question  was  as  to  the  most  fatal  of  all  dis- 
eases, of  the  presence  of  which  she  could  not  be  ignorant;  and  as 
the  question  was  most  material,  and  the  answer  was  a  warranty,  the 
act  of  1885  is  not  applicable.  If  the  fact  was  as  stated  in  the  point, 
the  defendant  was  entitled  to  an  unqualified  affirmance.  We  there- 
fore sustain  the  thirteenth  assignment. 

In  the  application  for  this  policy  the  question  was  asked,  "Are 
you  now  insured  ?  Answer.  No."  The  application  was  signed  by 
the  plaintiff  in  this  action,  as  well  as  by  his  wife,  and  it  was  an  ab- 
solutely false  answer;  and  the  plaintiff  admitted  on  the  witness 
stand  that  he  knew  she  was  insured  by  other  policies.  Yet  the 
court,  in  answer  to  the  defendant's  sixth  point,  said  the  point  was 
affirmed,  but  if  the  jury  believed  that  the  policy  was  taken  out  by  the 
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husband  without  his  wife*8  knowledge,  and  that  she  did  not  sign 
the  application,  the  point  was  not  affirmed.  On  the  trial  the  plain- 
tiff swore  that  he  took  out  the  policy,  that  he  signed  his  wife's  name 
and  his  own  to  the  application,  that  he  paid  all  the  premiums,  and 
that  he  knew  at  the  time  that  there  was  other  insurance  on  her  life. 
This  man  is  now  seeking  to  recover  on  the  policy  for  himself.  The 
insurance  money,  by  the  terms  of  the  policy,  was  to  be  paid  to  him, 
if  tiving  after  his  wife's  death,  so  that  he,  and  he  alone,  is  the  per- 
son claiming  to  recover  on  the  policy;  and  yet  in  answer  to  the  de- 
fendant's sixth  point  the  learned  court  below  charged  the  jury  that  he 
refused  to  affirm  the  point  if  the  policy  was  taken  out  by  the  husband 
without  the  knowledge  of  the  wife,  and  if  she  did  not  sign  the 
application.  We  are  entirely  unable  to  see  what  the  wife's  knowl- 
edge on  the  subject  had  to  do  with  the  case.  The  answer  was  false; 
it  was  made  by  the  plaintiff;  it  was  material,  beyond  all  question, 
and  the  court  so  held ;  and  it  most  assuredly  barred  a  recovery. 
We  sustain  the  fourteenth  assignment.  In  Insurance  Co.  vs.  Hunt- 
zinger  (98  Pa.  St.,  41),  we  held  that  an  untrue  answer  as  to  the 
amount  of  other  insurance  prevented  a  recovery. 

We  thiok  the  seventh  point  of  the  defendant  was  answered  with 
substantial  correctness,  and  therefore  do  not  sustain  the  fifteenth 
assignment. 

While  there  was  considerable  contradictory  testimony  as  to  some 
of  the  matters  involved  in  this  controversy,  there  are  some  as  to 
which  there  was  none.  The  third  and  fourteenth  assignments  are 
sustained  upon  undisputed  testimony, — principally  that  of  the 
plaintiff  himself, — and  they  are  fatal  to  any  recovery.  The  same  is 
true  of  the  fifth  and  sixteenth  assignments.  There  was  undisputed 
testimony  that  the  insured  did  have  most  serious  ailments  prior  to 
the  application;  that  she  was  attended  by  several  different  physi- 
cians during  the  two  or  three  years  prior  to  the  date  of  the  policy, 
and  almost  up  to  the  time  the  policy  was  issued ;  that  she  was  at  least 
threatened  with  consumption ;  and  that  she  was  not  in  sound  health 
at  the  time  of  the  application.  Her  husband,  the  plaintiff,  testified 
that  she  was  under  treatment  at  the  hospital  for  six  or  eight  weeks 
'  in  the  latter  part  of  1892  and  early  part  of  1893,  and  that  she  made 
use  of  an  inhaling  apparatus  after  her  return,  in  the  use  of  which  he 
assisted  her.  During  this  time  she  was  attended  by  Dr.  Cohen,  a 
distinguished  specialist  in  throat  and  lung  diseases;  and  this  also 
is  admitted  by  the  plaintiff,  proved  by  the  testimony  of  Dr.  Cohen, 
and  denied  by  nobody.  On  all  these  subjects  the  testimony  is  en- 
tirely undisputed,  and  the  ailments  for  which  she  was  treated  were 
of  the  most  serious  and  vital  character.    The  answers  upon  these 
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subjects  were  undoubtedly  false,  and  we  are  therefore  obliged  to 
hold  that  the  ninth  assignment  should  be  sustained,  and  that  a  ver- 
dict should  have  been  directed  for  the  defendant,  as  requested  in 
the  defendant's  first  point.  It  was  distinctly  proved  by  the  testi- 
mony of  Dr.  Starr,  and  not  at  all  contradicted,  that  he  had  rejected 
her  application  for  insurance  in  another  company,  and  that  both 
she  and  Dr.  Starr  signed  the  certificate  that  she  had  been  examined, 
and  that  Dr.  Starr  advised  the  company  not  to  accept  the  risk,  be- 
cause, ''  by  her  own  admissions,  she  had  been  under  treatment  for 
lung  disease  for  a  year."  This  examination  and  certificate  were 
made  on  Jan.  31, 1894,  and  the  policy  in  suit  wai9  made  on  June  28, 
1894.  Her  husband,  the  plaintiff,  admitted  on  the  witness  stand 
that  be  knew  she  had  been  rejected  by  an  insurance  company  of 
Newark.  Ajs  the  answer  to  a  part  of  the  fifth  clause  of  the  applica- 
tion, which  inquired  if  any  other  association  bad  ever  declined  to 
insure  her,  was  ''No,"  it  was  thus  established  by  undisputed  testi- 
mony that  the  answer  was  absolutely  false  and  the  question  was 
most  material. 

Judgment  reversed,  and  judgment  is  now  entered  in  favor  of  the 
defendant,  with  costs. 


UNITED  STATES  CIRCUIT  COURT  OF  APPEALS. 

Eighth  Circuit. 


iETNA  LIFE  INS.  CO. 


SMITH. 


The  premium  receipt  had  a  statement  printed  on  the  back  to  the  effect  that 
the  policy  oeaeed  if  the  premiam  was  not  paid  when  dae. 

Provided  satisfactory  evidence  and  guaranty  is  furnished  that  the  person 
whose  life  was  insured  is  in  good  health  and  acceptable  for  new  insurance, 
which  guaranty  shall  be  binding  upon  the  insured  and  beneficiaries  under 
said  policy,  the  aeeut  will  receive  a  premium,  and  the  insurance  will  be 
revived  by  the  delivenr  of  this  receipt  within  sixty  days  from  the  time 
said  premium  became  due. 

Held,  That  the  acceptance  of  such  a  receipt  from  the  agent  was  not  a  guar- 
anty of  good  health.    The  statement  was  a  mere  direction  to  the  agent. 

Held,  that  the  practice  of  receiving  overdue  premiums  by  agents  without  such 
guaranty,  under  circumstances  that  the  ofiQcers,  as  prudent  men,  should 
have  known,  it  will  sustain  a  finding  of  knowledge  on  the  part  of  the 
company. 

*  DMifioQ  rendered.  Jnae  'il,  1898. 
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Wben  the  agents  are  knowingly  permitted,  for  a  considerable  time^  to  aoeept 
sncb  preiniams,  the  company's  printed  instmctions  to  the  contrary  will 
not  avoid  the  effect. 

Slatemeot  of  facts  by  Thatbr,  J. 

This  action  was  upon  two  life  insurance  policies,  both  dated  Feb. 
16,  1898,— one  for  the  sum  of  $20,000,  and  the  other  for  $6,000,— 
insuring  the  life  of  Cassius  C.  Merritt,  who  subsequently  died  on 
April  27, 1894,  at  Dnluth,  Minn.  The  suit  was  brought  by  Hanson 
K  Smith,  the  defendant  in  error,  as  administrator  with  the  will  an- 
nexed of  said  deceased.  In  his  complaint  he  alleged,  among  other 
things,  that  the  deceased  paid  all  the  premiums  that  accrued  on 
both  of  said  policies  prior  to  his  death;  that  the  last  premiums 
tbereon,  which  fell  due  Feb.  16, 1894,  were  not  paid  until  March  6, 
1894,  at  which  time  the  defendant  company  accepted  said  premiums 
and  gaye  receipts  therefor  as  provided  in  its  policies  The  defenses 
interposed  by  the  defendant  company  were  as  follows: — 

That  the  premiums  on  said  policies  which  became  due  on  the  16th 
day  of  February,  1894,  were  not  paid,  and  that  said  policies,  by  the 
terms  thereof,  became  void  and  inoperative.  That  on  March  6, 
1894,  one  Merrill  M.  Clark,  a  friend  and  agent  of  Cassius  C.  Merritt, 
Tolunteered  to  pay  to  the  defendant's  agent  at  Duluth,  Minn  ,  the 
ftmount  of  the  premiums  due  on  the  aforesaid  policies  on  Feb.  16, 
1894.  That  said  agent  of  the  defendant  company  consented  to  re- 
ceive the  same,  and  to  deliver  receipts  therefor,  upon  the  express 
condition  that  the  premiums  should  not  be  deemed  paid,  nor  the 
receipts  be  deemed  delivered,  unless  said  Merritt  was  at  the  time 
in  good  health;  that,  if  he  was  not  then  in  good  health,  the  said 
premium  money  should  be  returned,  and  the  receipts  surrendered 
upon  demand.  That  at  the  time  in  question,  March  6,  1894,  neither 
the  defendant  company  nor  its  agent  had  any  knowledge  of  the 
state  of  health  of  said  Merritt,  but  that  in  fact,  as  the  said  Merritt 
and  said  Clark  well  knew,  the  said  Merritt  was  not  in  good  health, 
but  was  sick  and  diseased,  and  already  suffering  from  the  complaint 
of  which  he  subsequently  died.  That  within  a  few  days  thereafter, 
and  during  the  month  of  March,  1894,  it  came  to  the  knowledge  of 
the  defendant's  agent  that  said  Merritt  was  not  in  good  health  when 
ilie  aforesaid  premiums  were  paid.  That  said  agent  thereupon 
demanded  the  return  of  said  receipts  from  said  Clark  upon  the 
ground  that  the  insured  at  the  time  of  the  delivery  thereof  was  not 
in  good  health,  and  offered  to,  and  did  in  fact,  return  the  premium 
nMmey.  And  that  said  receipts  were  thereupon  surrendered  by 
said  dark  to  the  defendant's  agent,  in  pursuance  of  the  ecmdition 
Bpon  which  they  had  been  originally  delivered.     The  defendant 
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company  farther  alleged:  That  it  was  ezpreeslj  stipulated  in  the 
written  application  for  the  aforesaid  policies  that  no  person  other 
than  the  executive  officers  of  the  defendant  company  could  make 
ainy  agreement  binding  ui>on  said  company,  and  that  in  and  by  one 
of  the  conditions  of  said  policies  it  was  stipulated  that  no  other  per- 
son, save  one  of  the  executive  officers  of  the  company,  could  alter  or 
waive  any  of  the  conditions  of  said  policies,  or  make  an  agreement 
binding  upon  the  defendant  company.  That  the  premium  receipts 
referred  to  in  the  complaint,  which  were  delivered  on  March  6, 
1894,  were  in  the  following  form: — 

Hartford,  Conn.,  February  16,  1894. 

Received,  the  annual  premium  on  policy  No.  43,726,  on  the  life  of  C.  0. 
Merritt,  continuing  said  policy  in  force  for  twelve  mouths  fh>m  date,  ending 
at  5  o'clock  p.  M.  on  the  16th  day  of  February,  1895.    Premium,  |557.40, 

Not  binding  without  date  of  payment  and  signature  of  agent  here. 

Paid  the  6th  day  of  February,  1894.        •    •    • 

J.  L.  English,  Secretary,  St.  Paul. 

G.  H.  MacClelland,  Agent  at  Duluth,  Minn. 

That  upon  the  back  of  said  receipt  was  plainly  printed  the 
following,  to  vnt: — 

Take  Notice.  No  grace  is  allowed  for  the  payment ^of  premiums.  Policies 
cease  and  determine  in  accordance  with  their  provisions  if  the  premiums  are 
not  paid  on  or  before  the  date  stipulated  therein  for  such  payment.  Any 
receipt  given  therefor  must  be  signed  by  the  president  or  secretary  of  the  com- 
pany, and  the  only  evidence  to  the  assured  of  the  authority  of  any  agent  to 
receive  a  premium  is  the  possession  of  such  a  receipt.  This  receipt  will  not 
bind  the  company  unless  the  date  when  the  premium  is  paid  is  stated  hereon 
by  the  agent  over  his  signature.  Provided  satisfactory  evidence  and 
guaranty  is  furnished  that  the  person  whose  life  was  insured  is  in  good  health 
and  acceptable  for  new  insurance^  which  guaranty  shall  be  binding  upon  the 
insured  and  beneficii^ries  under  said  policy,  the  agent  may  receive  the  pre- 
mium, and  the  insurance  will  be  revived  by  the  delivery  of  this  receipt  within 
sixty  days  from  the  time  when  said  premium  became  due.  After  the  ex- 
piration of  said  sixty  days,  the  delivery  of  this  receipt  on  any  terms  will  not 
revive  the  insurance,  nor  bind  the  company.  All  policies  and  agreements  made 
by  this  company  are  signed  by  its  president,  vice-president,  secretary  or 
assistant  secretary  No  other  person  can  alter  or  waive  any  of  the  conditions 
of  its  policies,  or  issue  permits  of  any  kind,  or  make  agreements  binding  upon 
the  company. 

It  was  further  alleged  that  the  foregoing  provisions  contained  in 
said  application,  policies  and  receipts  were  well  known  to  Cassius  C. 
Merritt,  the  deceased,  and  to  persons  connected  on  his  behalf  with 
the  payment  of  said  premiums,  including  the  said  Merrill  M.  Clark; 
that,  as  said  persons  well  knew,  the  said  agent  had  no  authority 
to  receive  the  premiums  which  were  paid  to  him,  or  to  surrender 
the  receipts,  without  receiving  the  guaranty  referred  to  on  the  back 
of  said  receipt,  that  the  insured  was  then ""  in  good  health  and 
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•Meptable  for  new  insurance;  and  that  the  said  local  agent  of  the 
defendant  oonpanj.  as  the  said  Merritt  and  all  persons  represent- 
ing him  well  knew,  was  not  authorized  or  empowered  to  waive  any 
of  the  conditions  of  said  application  for  insurance,  or  of  said 
policies  of  insurance,  or  of  said  receipts,  or  to  surrender  the  said 
receipts,  or  to  receive  the  said  premium  money,  under  other  cir- 
cumstances than  therein  prescribed. 

For  a  reply  to  these  averments  of  the  answer  the  plaintiff  below 
alleged,  in  substance,  that  it  was  not  true,  as  therein  stated,  that 
said  Merrill  M.  Clark,  on  March  6,  1894,  volunteered  to  pay  the 
overdue  premiums  on  said  policies,  acting  in  that  behalf  as  the 
friend  and  agent  of  said  Merritt;  that  it  was  not  true  that  the 
premiums  so  paid  were  accepted  on  the  express  condition  alleged 
in  the  answer,  that,  if  said  Merritt  was  not  tiien  in  good  health,  the 
money  paid  as  premiums  should  be  returned  by  the  defendant 
company,  and  the  premium  receipts  given  therefor  should  be  sur- 
rendered by  the  insured;  that  in  truth  and  in  fact  the  premiums 
due  on  Feb.  16, 1894,  were  paid  and  accepted,  and  renewal  receipts 
were  given  therefor,  on  March  6,  1894,  under  and  subject  to  no 
conditions  whatsoever,  and  the  policies  were  thereby  renewed  for 
tiie  succeeding  year;  that  afterward,  on  March  11, 1894,  the  agent 
of  the  defendant  company  at  Dtiluth  falsely  represented  to  said 
Olark  that  the  company  had  refused  to  accept  the  money  thereto- 
fore paid  as  premiumef  on  said  policies,  and  requested  a  return  of 
the  renewal  receipts  theretofore  delivered,  and  that  said  Clark,, 
having  access  to  said  receipts  as  security  for  money  which  he  had 
loaned  to  the  insured  to  pay  the  premiums,  and  being  deceived  and 
misled  by  said  false  statement,  was  thereby  induced  to  surrender 
the  receipts  to  the  defendant  company's  agent,  and  to  accept  a 
check  for  the  amount  of  the  premiums  theretofore  paid,  doing  so 
wholly  vnthout  the  knowledge,  consent,  or  sanction  of  the  insured; 
that  the  statement  so  made  to  said  Clark  by  the  defendant's  agent 
as  a  means  of  obtaining  the  renewal  receipts  was  wholly  false,  the 
fact  being  that  the  defendant  company  had  before  that  time 
accepted  and  treated  as  its  own  the  money  that  was  paid  as  pre- 
miums on  March  6^  1894,  and  the  fact  being  that  the  premium  re- 
ceipts which  were  given  therefor,  a  copy  of  which  is  correctly  set 
forth  above  in  the  defendant's  answer,  had  been  in  the  possession 
of  the  defendant's  agent  at  Duluth,  awaiting  payment,  for  more 
than  thirty  days  before  they  were  delivered  to  the  insured. 

On  these  issues  the  case  was  tried  before  a  jury,  which  returned 
a  verdict  in  favor  of  the  plaintiff.  The  case  comes  to  this  court  on 
a  writ  of  error  which  was  sued  out  by  the  defendant  company. 
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W.  W.  BiLiiK>N  (C.  A.  Congdon  and  D.  A.  Diekmson,  on  brief), 
/or  PkUnliff  in  Error. 

A.  A.  Hakbib  and  W.  O.  Pealkb  (Henry  R  EUirris  and  Bert  Fessler, 
on  brief),  for  Defendant  in  Error, 

Thatxr,  0.  J.  (after  stating  the  case  as  above,  delivered  the 
opinion  of  the  court.) 

The  principal  issue  in  this  case  which  was  raised  by  the  pleadings, 
and  concerning  which  there  was  most  controversy  at  the  trial,  was 
whether  the  premiums  on  the  two  policies  in  suit  that  were  due  on 
Feb.  16, 1894,  and  were  not  paid  until  March  6, 1894,  were  paid 
at  the  latter  date  in  pursuance  of  an  express  agreement,  between 
the  agent  of  the  company  and  those  who  at  the  time  were  acting 
for  the  insured,  that,  if  it  transpired  that  the  latter  was  not  at  thai 
time  in  good  health,  the  premium  money  so  paid  should  be  refunded 
to  the  insured,  and  the  premium  or  renewal  receipts  given  therefor 
surrendered  to  the  company.  The  defendant  contended  that  the 
premiums  were  paid  in  pursuance  of  such  an  agreement,  the  in- 
sured being  at  the  time  absent  from  home,  and  his  physical  con- 
dition being  unknown  to  its  agent,  while  the  plaintiff  below  just  as 
strenuously  insisted  that  the  money  was  accepted  by  the  d^endant's 
agent  at  Duluth  unconditionally,  and  that  such  acceptance  operated 
to  renew  the  policies  until  Feb.  16,  1895,  long  after  the  insured 
died.  This  issue  was  fairly  submitted  to  the  jury,  under  appropriate 
instructions,  of  which  no  complaint  is  made;  the  finding  was  against 
the  defendant,  and  it  must  be  taken  for  granted  by  this  court  that 
there  was  no  express  agreement  made  on  March  6,  1894,  entitling 
the  defendant  company  to  refund  the  premiums  on  that  day  paid, 
and  to  demand  the  surrender  or  cancellation  of  its  renewal  receipts, 
if  it  subsequently  ascertained  that  the  insured  was  not  in  good 
health  when  the  premiums  were  paid.  Failing  to  obtain  a  favor- 
able verdict  on  this  issue  of  fact,  the  defendant  now  contends  that 
the  mere  acceptance  of  the  renewal  receipts,  with  the  notice  in- 
dorsed on  the  back  thereof,  constituted  a  guaranty  by  the  insured 
that  he  was  then  in  good  health,  and  that,  if  such  was  not  the  case, 
the  policies  were  not  renewed,  and  that  there  can  be  no  recovery 
thereon.  The  case  is  likened  by  counsel  to  those  in  which  persons 
accepting  warehouse  or  express  receiptB,«  having  statements  in- 
dorsed thereon  showing  upon  what  conditions  the  property  is 
received,  or  the  terms  upon  which  it  will  be  transported,  have  been 
held  bound  thereby,  even  vdthout  an  express  oral  assent  to  such 
terms  or  conditions:  Watkins  vs.  Rymill  (1883),  10  Q.  B.  Div.,  178; 
Duntley  va  Railroad  (N.  BL);  Oppenheimer  vs.  Express  Co.,  69  HI., 
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M,  69;  Hart  vs.  Bailroad  Co.,  112  U.  S.,  842.  It  is  questionable,  to 
say  the  least,  whether  this  latter  defense,  namely,  that  the  insured 
guarantied  that  he  was  in  good  health  on  March  6,  1894,  was 
pleaded  in  the  defendant's  answer,  or  intended  to  be  pleaded.  The 
portion  of  the  answer  which  is  relied  upon  as  containing  in  sub- 
staaee  such  a  plea  would  seem  to  have  been  framed  K)r  a  f ar 
different  purpose,  namely,  for  the  purpose  of  showing  that  the 
defendant's  agent  had  no  power  to  waive  a  regulation  requiring 
him  to  cause  policyholders  whose  premiums  were  oyerdue  to  sign 
health  certificates,  as  a  condition  of  reinstatement, — that  being  the 
usual  manner  in  which  a  policyholder's  state  of  health  was  made 
known  to  the  company's  agents, — and  that  the  insured  was  adrised 
of  such  want  of  authority  on  the  part  of  its  agent  to  dispense  with 
the  signing  of  a  health  certificate.  But,  waiving  the  defendant's 
ftdlure  to  plead  specifically  that  the  insured  guarantied  that  he 
was  in  good  health,  and  that  the  guaranty  was  broken,  we  think 
tliat  the  defense  which  is  attempted  is  untenable  for  other  reasons. 
To  establish  the  existence  of  a  guaranty  of  good  health,  reliance  is 
placed  on  a  clause  printed  on  the  back  of  the  renewal  receipt, 
quoted  above  in  the  statement,  which  clause,  when  transposed  so 
as  to  make  its  meaning  more  apparent,  reads  as  follows: — 

The  agent  may  receive  the  premium,  and  the  insurance  will  be  revived  by 
tie  delivery  of  this  receipt  is? ithin  sixty  days  from  the  time  when  said  pre- 
lijam  became  dae;  provided  satisfactory  evidence  and  guaranty  is  furnished 
tkat  the  person  whose  life  was  insured  is  in  good  health,  and  acceptable  for 
new  insurance,  which  guaranty  shall  be  binding  upon  the  insured  and  bene- 
iSeiartee  under  said  policy. 

This  clause  on  the  back  of  the  receipt  does  not  say  to  the  insured, 
as  it  should  have  done  if  the  mere  delivery  and  acceptance  thereof 
were  intended  to  bind  him  by  a  contract  of  guaranty,  that  the 
acceptance  of  the  receipt  by  the  insured  should  be  construed  as  a 
l^aaranty  that  he  was  at  the  time  in  good  health,  and  that  the 
policy  should  not  stand  renewed  unless  such  was  the  fact;  but  it 
contains,  rather,  a  direction  to  the  agent  of  the  company  as  to  the 
node  and  manner  of  discharging  his  duty.  It  required  him,  when 
a  premium  was  overdue,  to  obtain  satisfactory  evidence  and  a 
guaranty  that  the  insured  was  in  good  health  and  acceptable  for 
insurance,  before  accepting  the  premium  and  delivering  the  receipt 
Bein^,  therefore,  in  the  nature  of  a  direction  by  the  insurer  to  its 
agents  the  law,  we  think,  will  not  imply  a  guaranty  of  good  health 
on  the  part  of  the  insured  from  the  mere  acceptance  of  the  receipt 
Sven  if  the  language  contained  in  the  notice  on  the  back  of  the 
receipts  was  sufficient  to  give  some  color  to  the  claim  that  the  mere 
acceptance  thereof  by  the  insured  was  tantamount  to  a  guaranty  of 
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good  health,  yet  inasmuch  as  the  receipts  in  question,  like  the 
policies  in  suit,  were  written  on  forms  which  were  prepared  by  the 
t  defendant  company  or  its  legal  adTisers  for  use  in  its  daily  busi- 
ness, we  should  esteem  it  our  duty,  the  intent  of  the  parties  not 
being  clear,  to  resolve  any  doubt  against  the  company,  and  to  do 
so  in  obedience  to  the  well-established  rule,  that,  where  contracts 
are  written  on  forms  which  are  prepared  by  the  insurer,  they  are 
to  be  interpreted  in  all  cases  of  doubt  or  uncertainty  in  a  manner 
which  is  most  favorable  to  the  insured  :  National  Bank  vs.  Insur- 
ance Co.,  95  TT.  S.,  673, 679;  Thompson  vs.  Insurance  Co.,  136  U.  S., 
287,  297;  Insurance  Co.  vs.  McConkey,  127  U.  S.,  661,  666,  8  Sup. 
Ct,  1360;  Indemnity*Co.  vs.  Dorgan,  16  U.  S.  App.,  290, 309, 7  C.  C. 
A.,  581;  Insurance  Co.  vs.  Randolph,  24  C.  C.  A.,  305. 

On  the  trial  in  the  Circuit  Court  the  plaintiff  below  undertook  to 
show  by  proper  evidence  that  while  the  defendant's  agents  were  re- 
quired, by  directions  contained  on  the  back  of  its  renewal  or  premium 
receipts,  to  obtain  from  persons  whose  premiums  were  overdue  "  sat- 
isfactory evidence  and  a  guaranty  "  that  such  persons  were  in  good 
health,  before  accepting  their  overdue  premiums,  yet  that,  in  the 
actual  transaction  of  the  company's  business,  its  agents  frequently 
accepted  overdue  premiums,  and  turned  them  over  to  the  company, 
without  requiring  such  a  guaranty.  In  other  words,  the  plaintiff 
undertook  to  prove  that  the  company's  agents  in  the  State  of  Minne- 
sota were  vested  with  an  authority,  to  be  exercised  in  their  discretion, 
to  accept  overdue  premiums  without  a  guaranty,  and  that  they  exer- 
cised that  power,  doing  so  in  the  case  at  bar.  The  evidence  in  sup- 
port of  that  contention,  stated  briefly  and  in  substance,  consisted  of 
proof  that  guaranties  of  good  health,  in  the  case  of  overdue  premiums, 
were  taken  on  a  form  prescribed  by  the  company,  termed  a  "  health 
certificate,"  which  was  signed  by  or  in  behalf  of  the  insured,  and  of 
reports  of  premium  collections  made  by  agents  at  the  home  office, 
which  reports  showed  that,  in  a  good  many  instances,  premiums  had 
been  collected  after  muturity  without  exacting  buch  health  certifi- 
cates. It  was  conceded  on  the  oral  argument,  as  we  understand, 
that  the  proof  in  question  was  adequate  to  support  the  finding  that 
the  agents  of  the  defendant  company  were  clothed  with  the  discre- 
tionary power  above  described,  and  no  doubt  can  well  be  entertained 
on  that  point  It  is  insisted,  however,  that  the  trial  court  erred  in 
its  charge  on  this  issue,  in  that  it  instructed  the  jury,  in  one  part  of 
its  charge,  as  follows :  "  The  plaintiff  is  not  required  to  show  that  the 
executive  officers  of  the  defendant  actually  knew  personally  of  the 
practice  of  its  agents  in  receiving  renewal  premiums,  and  deliver- 
ing the  renewal  receipts  therefor,  after  the  same  were  past  due,  with- 
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out  requiring  eyidence  and  guaranty  that  the  insured  perBons  ' 
then  in  good  healthy" — and  that  it  thereby  permitted  agents  of  the 
company  to  acquire  an  enlarged  authority,  different  from  that  oon- 
fened  by  the  company's  renewal  receipts,  by  a  mere  practice  or 
course  of  business  which  was  not  known  to  the  company's  executiye 
officers.  This  criticism  of  the  instruction  is  not  tenable,  we  think, 
because  the  trial  court  immediately  explained  the  meaning  of  that 
pari  of  the  charge  which  is  last  quoted,  saying  to  the  jury,  in  sub- 
stance, that  it  meant  merely  this:  That  the  plaintiff  was  not  re- 
quired to  proTe  by  direct  evidence  that  the  executive  officers  had 
knowledge  of  the  practice  of  the  company's  agents,  and  that,  if  the 
plaintiff  had  shown  that  the  course  of  business  was  such  that  a 
reasonably  prudent  man  ought  to  have  known  what  the  practice  or 
course  of  business  on  the  part  of  the  company's  agent  was,  such 
evidence  was  sufficient  to  warrant  a  finding  that  the  executive  offi- 
cers did  in  fact  have  knowledge  of  the  practice.  As  thus  modified 
and  explained,  we  think  that  the  instruction  given  was  substantially 
right.  The  jury  might  well  be  left  to  infer  that  the  executive 
officers  of  the  company  were  acquainted  with  the  practice  of  its 
agents,  if,  in  view  of  the  course  of  dealing  and  method  of  transact- 
ing business,  io  the  exercise  of  a  reasonable  supervision  over  the 
company's  affairs,  they  would  have  known  ii 

(Complaint  is  further  made  by  the  defendant  company  that  the 
trial  court  erred  in  excluding  from  the  jury  a  pamphlet  entitled 
'' Instructions  to  Agents,"  which  purported  to  have  been  compiled 
bj  it  in  the  year  1891.  This  pamphlet  was  attached  to  a  deposition 
which  was  read  in  evidence  by  the  defendant,  and  was  offered,  as 
we  shall  assume,  for  the  purpose  of  showing  that  the  printed  in- 
structions issued  by  the  defendant  to  its  agents  did  not  permit  them 
to  accept  overdue  premiums  without  exacting  a  written  certificate 
or  guaranty  of  good  health,  signed  by  the  insured.  It  may  be  con- 
ceded that  the  pamphlet  had  a  tendency  to  prove  that  such  ^ere 
the  x^ompany's  printed  instructions,  but  there  are  several  reasons, 
we  think,  why  the  exclusion  of  this  pamphlet  cannot  be  regarded 
as  a  material  error.  In  the  first  place,  the  pamphlet  contained  the 
flame  directions  to  agents,  requiring  them  to  obtain  a  written  guar- 
anty of  good  health  in  case  of  the  payment  of  an  overdue  premium, 
that  were  printed  on  the  back  of  the  renewal  receipts  heretofore 
mentioned,  which  were  already  in  evidence.  The  proof,  therefore, 
was  merely  cumulative  in  its  character.  In  the  second  place,  two 
witnesses  testified  for  the  defendant,  and  without  objection,  to  sub- 
stantially all  the  facts  which  the  printed  instructions  tended  to 
establish.     Bat  a  more  conclusive  reason  why  the  exclusion  of  the 
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pamphlet  cannot  be  regarded  as  a  material  error  is  found  in  the 
ftkst  that  for  the  purpose  of  establishing  that  the  agents  of  the  com- 
pany had  power  to  accept  OTcrdne  preminms,  in  their  discretion, 
without  exacting  a  guaranty  of  good  health,  the  plaintiff  relied  ex- 
clusively upon  proof  of  their  actual  practice  in  that  regard,  as 
shown  by  their  reports  to  the  home  office,  and  the  pamphlet  had  no 
tendency  to  disproTC  the  practice  in  question.  The  defendant 
could  not  avoid  the  necessary  effect  of  knowingly  permitting  its 
agents,  for  a  considerable  period,  to  accept  overdue  premiums  with- 
out taking  health  certificate^,  by  showiug  that  its  printed  instruc- 
tions did  not  authorize  such  a  practice.  Its  agents  could  acquire 
the  power  in  question  by  exercising  it  for  a  considerable  period 
with  the  knowledge  of  the  executive  officers  of  the  company,  as  well 
as  by  printed  or  written  instructions. 

There  are  some  other  alleged  errors  enumerated  in  the  lengthy 
written  argument  with  which  we  have  been  favored  by  counsel  for 
the  defendant  company,  but  the  questions  of  law  which  they  present 
are  subordinate  to  those  heretofore  discussed,  and  are  in  effect  de- 
cided by  what  has  already  been  said.  We  find  no  error  in  the 
record  which  would  warrant  a  reversal,  and  the  judgment  below  is 
therefore  affirmed. 


SUPBEME  COURT  OF  ARKANSAS. 


SUN  MUTUAL  INS.  CO.  bt  al. 

v$. 

DUDLEY  ETAL.* 

After  the  loss  the  inBured  entered  into  a  written  affreement  with  the  company 
that  no  action  hy  the  latter  in  investigating  the  loss  shonld  be  treated  as 
a  waiver  of  the  policy  conditions. 

Heldf  That  such  agreement  was  admissible  as  evidence  that  there  had  been 
no  waiver. 

The  policy  required  complete  books  of  acoonnt,  showing  all  sales  and  pur- 
ehases,  and  the  last  inventory  to  be  kept  and  proaoeed.  Only  a  cash 
sales  hook,  and  afterward  a  bill  register,  showing  amounts  of  invoices 
purchased  and  when  paid  for,  were  kept. 

Heldf  That  the  policy  had  not  been  complied  with^  and  the  inventory,  re- 
cently made,  together  with  the  cash  sales  and  proof  that  no  goods  had 
since  been  purchased,  were  not  admissible  as  evidence  of  the  amount  lost. 

Mere  silence  is  not  snlBcient  to  claim  waiver  of  forfeiture  after  a  lose.  It  is 
not  necessary  for  the  insured  to  say  or  do  anything  in  order  to  cltdm  the 
benefit  of  a  forfeiture  so  long  as  the  insured  cannot  reasonably  infer 
therelW)m  that  there  was  an  intention  to  waive. 

•  DMteion  rendered.  April  28,  1898. 
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WnxiASfs  A  AfiNOLD,  for  Appellants. 

Ja8.  H.  MoCollum,  ftir  Appellees. 

Battle,  J. 

On  tbe  17th  of  February,  1894,  the  Sun  Mutud^  Ins.  Co.,  of  New 
Orleans,  isfiued  to  C.  E.  Dudley  a  policy  insuring  him  against 

All  direct  loss  or  damage  by  fire,  to  an  amonnt  not  exceeding  $700,  on  his 
stock  of  merchandise  in  the  town  of  Hope, 

in  this  State,  for  a  period  of  one  year  from  the  18th  of  February, 
1894.  On  the  7th  of  November,  1894,  C.  R.  Dudley,  with  the  con- 
sest  of  the  insurance  company  properly  given,  transferred  the  pol- 
icy and  all  the  property  protected  thereby  to  Dudley  Bros.,  a  firm 
composed  of  C.  R.  Dudley  and  R.  E.  Dudley.  On  the  13th  of  Jan- 
uary, 1895,  the  stock  of  merchandise  was  destroyed  by  fire,  and 
afterward,  on  the  30th  of  January,  1895,  Dudley  Bros,  transferred 
the  policy  to  Yal.  Dutteuhoffer  k  Sons,  Jarvis,  Phillips  &  Co.,  and 
Gauss,  Shelton  Hat  Company.  «  On  the  17th  of  May,  1895,  Dudley 
Bros,  and  their  assigns  commenced  an  action  against  the  insurance 
company,  and  the  sureties  on  its  bond  filed  with  the  auditor  of  this 
State,  in  the  Hempstead  Circuit  Court,  upon  the  policy,  to  recovei- 
damages  occasioned  by  the  fire. 
The  policy  sued  on  contains  this  covenant: — 

The  assured  under  this  policy  hereby  covenants  and  warrants  to  keep  a  set 
of  books  showing  a  complete  record  of  business  transacted,  including  all  pur- 
chases and  sales  (cash  sales  need  not  be  itemized  except  by  daily  totals),  to- 
gether with  the  last  inventory  of  said  business;  and  farther  covenants  and 
agrees  to  keep  such  books  and  inventory  secnrely  looked  in  a  fireproof  safe 
at  night,  and  at  all  times  when  the  store  mentioned  in  the  policy  is  not  actu- 
ally oi>en  for  business,  or  in  some  secure  place  not  ex][M>sed  to  a  fire  which 
would  destroy  the  house  where  said  business  is  carried  on ;  and  in  case  of 
loss,  whether  the  store  be  open  for  business  or  not,  the  assured  warrauts  and 
covenants  to  produce  such  books  and  inventory;  and,  in  the  event  of  a  fail- 
ure to  produce  the  same,  this  policy  shall  be  noli  and  void,  and  no  suit  or 
setion  at  law  shall  be  maintained  thereon  for  any  such  loss. 

The  policy  further  provides  that  "  the  insured,  as  often  as  re- 
quired, shall  produce  for  examination  all  books  of  account,  bills,  in- 
voices, or  other  vouchers,  or  certified  copies  thereof,  if  originals  be 
lost,  at  such  reasonable  place  as  may  be  designated  by  such  de- 
fendant company  or  its  representative,  and  shall  permit  extracts 
thereof  and  copies  to  be  made." 

The  defendants,  denying  any  liability  under  said  policy,  alleged, 
among  other  things,  as  a  defense,  that  "  the  said  plaintiffs  Dudley 
Bro&  did  not  keep  a  set  of  books  showing  a  complete  record  of  busi- 
ness transacted,  including  all  purchases  and  sales,  together  with 
their  last  inyentory  of  said  business;  that  said  plaintiffs  Dudley 
Bro0.  have  failed  and  refused  to  produce  to  said  defendants  such 
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books  as  are  contemplated  by  saoh  provision  in  said  policy,  or  books 
of  any  kind  whatever;  that  said  provision  in  said  policy  is  a  war- 
ranty, and,  the  same  having  been  broken,  the  policy  is  void;  and 
that  plainiifb  Dudley  Bro&,  though  called  upon  to  do  so,  have 
failed  to  produce  for  examination  either  the  said  books  of  account, 
the  original  bills  and  invoices  of  gogds  alleged  to  have  been  bought 
since  the  issuance  of  said  policy,  or  certified  copies  thereof  and  that 
by  reason  of  said  failure  on  the  part  of  said  plaiDti£fs  said  policy  is 
null  and  Toid." 

The  issues  in  the  action  were  tried  by  a  jury^ 

In  behalf  of  the  plaintiffs,  C.  E.  Dudley  testified  that  the  goods 
destroyed  were  of  the  value  of  $5,345.66,  and  that  the  insurance  on 
them  amounted  to  $4,000,  including  the  policy  sued  on.  He  fur- 
ther testified  ''  that  the  only  book  kept  relating  to  the  business  prior 
to  August  or  September,  1894,  was  what  he  called  a  '  cash  book,'  but 
it  contained  nothing  except  a  record^of  the  totals  of  daily  cash  sales. 
In  August  or  September,  1894,  he  began  to  keep  a  bill  register,  in 
which  was  entered  the  date  and  amount  of  invoices  of  goods  pur- 
chased, ibhe  maturity  of  the  bills,  from  whom  purchased,  and  when 
paid,"  but  nothing  more.  "He  (and  his  firm)  kept  this  register  and 
the  original  invoices  in  lieu  of  a  merchandise  account,  the  bills 
representing  the  debit  side  and  the  cash  the  credit  side."  His  firm, 
Dudley  Bros.,  **took  an  inventory  of  the  stock  December  24, 1894," 
and  thereafter  purchased  and  received  no  goods  and  kept  no  books 
except  the  cash  book,  and  "the  invoices  and  bill  register  were  not 
kept  in  the  safe,  but  were  laid  aside  as  of  no  use,  and  were  on  a  desk 
in  the  store  the  night  of  the  fire,  and  were  destroyed.  The  only 
book  produced  when  called  for  by  the  adjusters  was  merely  the 
memorandums  of  totals  of  daily  cash  sales,  and  this  was  the  only 
book  kept  in  the  safe  after  the  inventory  was  taken." 

He  also  testified  as  follows:  "  After  the  fire  I  talked  with  Mr. 
Balfour  E^ein,  representing  the  defendant,  and  one  Mr.  Meyers, 
representing  the  other  insurance  companies  whose  policies  we  held 
on  this  stock.  I  told  them  that  all  the  books  I  had  was  the  cash 
book  and  the  inventoiy.  They  did  not  claim  the  forfeiture  of  the 
policy  at  the  time,  but  before  they  looked  at  the  books  they  asked 
me  to  si^n  the  nonwaiver  agreement.  This  was  immediately  after 
they  reached  here,  and  before  they  had  begun  to  examine  into  the 
question  of  loss,  and  I  signed  the  nonwaiver  agreement.  After  I 
made  and  signed  the  nonwaiver  agreement,  I  gave  them  my  book 
and  iuTcntory;  also  my  policy.  I  produced  the  cash  book  and  in- 
ventory, and  told  them  that  they  were  djl  I  had.  They  asked  me  a 
few  questions,  and  told  me  they  would  take  the  matter  under  con- 
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sideraiioD,  and  the  next  day  they  told  me  from  what  they  could  see 
they  would  be  willing  to  pay  as  fifteen  bandred  dollars  ($1,600.00) 
and  that  they  would  take  the  responsibiliiy  upon  tbemselves.  This 
I  refused  to  accept.  Tbey  told  me  to  get  up  proofs  of  loss,  and 
send  them  in,  and  the  policies  might  be  paid.  They  did  not  say 
that  the  policy  had  been  forfeited.  I  tben  employed  a  justice  of 
the  peace  by  the  name  of  Wallace,  and  he  got  up  the  proofs  of  losa 
By  the  conduct  of  these  adjusters  I  was  led  to  believe  that  they 
would  pay  me  if  I  would  prepare  and  send  in  proofs  of  loss.  Tbey 
told  me  that,  before  they  proceeded  to  business,  I  must  sign  the 
paper.  After  I  signed  the  paper  or  nonwaiver  contract,  they  asked 
me  to  produce  the  books,  and  said  that  if  my  loss  was  just  they 
would  pay  the  policies." 

The  defendants  introduced  Balfour  Klein,  who  testified  as  fol- 
lows: "Before  investigating  the  amount  of  the  loss  we  asked  C.  B. 
Dudley  to  sign  the  nonwaiver  contract,  and,  if  he  had  not  done  so, 
we  would  have  gone  home  without  having  investigated  his  loss  at 
aU.  We  then  took  the  cash  book  and  inventory  which  have  been 
introduced  in  evidence,  and  that  was  all  he  produced  to  us,  and  we 
told  Mr.  Dudley  that  they  were  not  sufficient.  We  told  him  that 
we  would  make  him  a  compromise  offer  of  fifteen  hundred  dollars 
($1,500.00)  in  order  to  avoid  a  lawsuit;  and  at  the  same  time  told  him 
we  did  not  admit  any  liability,  but  that  this  was  done  simply  as  a 
matter  of  compromise.  He  did  not  accept  it,  and  we  withdrew  the 
(^er.  This  terminated  the  interview  with  Dudley  Bros.,  or  either 
of  them,  aod  nothing  else  has  taken  place  between  us  except  corre- 
spondence. I  have  with  me  the  nonwaiver  contract  signed  by  Dud- 
ley Bros.,  which  I  here  produce."  Thereupon  defendants  asked 
leave  to  read  said  nonwaiver  contract  to  the  jury,  but  the  court  re- 
fused to  allow  said  defendants  to  read  said  contract  to  the  jury,  and 
excluded  same,  to  which  ruling  and  order  of  the  court  the  defend- 
ants at  the  time  excepted.  Said  agreement  is  as  follows:  ''It  is 
hereby  mutually  stipulated  and  agreed  by  and  between  Dudley 
Bros,  party  of  the  first  part,  and  the  insurance  company  or  com- 
panies whose  name  or  names  are  signed  hereto,  each  acting  for 
itself,  party  of  the  second  part,  that  any  action  taken,  request  made, 
or  information  received  by  said  party  of  the  second  part  in  or  while 
investigating  and  ascertaining  the  cause  of  fire,  the  amount  of  loss 
or  damage,  or  other  matters  relative  to  the  claim  of  said  party  of 
the  first  part  for  property  alleged  to  have  been  lost  or  damaged  by 
fire  on  the  ISth  day  of  January,  1895,  shall  not,  in  any  respect  or 
particular,  change,  determine,  waive,  invalidate,  or  forfeit  any  of 
the  terms,  conditions,  or  requirements  of  the  policies  of  insurance  of 
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the  party  of  the  second  part  held  by.  the  party  of  the  first  part,  or 
any  of  the  rights  whatever  of  any  party  hereto.  The  intent  of  this 
agreement  is  to  save  and  preserve  all  the  rights  of  all  the  parlies 
hereto,  and  permit  an  investigation  of  the  claim  and  the  determi- 
nation of  the  amount  of  the  loss  or  damage,  in  order  that  the  party 
of  the  first  part  may  not  be  unnecessarily  delayed  in  their  business, 
and  that  the  amount  of  their  claim  may  be  ascertained  and  deter- 
mined without  regard  to  the  liability  of  the  party  of  the  second 
part,  and  without  prejudice  to  any  rights  or  defense  which  said 
party  of  the  second  part  may  have.  C.  B.  Dudley,  of  and  for  Dud- 
ley Bros,  G.  L.  Meyers,  Adjuster,  Southern  Insurance  Co.;  Germa- 
nia  Insurance  Co.  W.  B.  Klein,  Adjuster,  Sun  Mutual  Ins.  Co.; 
Palatine  Insurance  Co." 

Klein  further  testified:  "I  never  requested  or  told  Dudley 
Bros,  or  either  of  them,  to  make  out  proofs  of  loss.  I  never  made 
such  request  of  any  person  insured  in  my  life.  This  nonwaiver 
agreement  was  to  prevent  anybody's  rights  from  being  waived  by 
reason  of  investigating  the  books  and  question  of  loss." 

Thereupon  the  defendants  introduced  J.  T.  Hicks  and  others, 
who  testified,  in  substance,  that  they  were  experienced  bookkeep- 
ers, and  knew  the  custom  of  keeping  books  at  Hope,  Ark., 
where  the  business  was  run  on  a  cash  basis,  and  that  they  knew  of 
no  one  keeping  such  books  as  were  read  in  evidence  in  this  cause. 
That  the  books  kept  by  the  plaintiffs,  Dudley  Bros.,  did  not  show  a 
complete  record  of  business  transacted,  including  purchases  and 
sales,  or  anything  else  except  the  aggregate  of  the  daily  cash  sales 
of  Dudley  Bros.  There  could  be  no  complete  record  of  a  mer- 
cantile business  without  a  merchandise  account.  That  there  was 
no  way  to  ascertain  the  condition  of  the  business  of  Dudley  Bros, 
from  the  record  kept  by  them.  That  there  was  nothing  to  indicate 
what  was  done  with  the  cash  taken  in ;  no  record  of  money  paid  to 
creditors;  neither  was  there  any  record  of  purchases.  They  kept 
no  expense  or  freight  account.  That  no  complete  record  could  be 
made  from  these  books.  That  the  expense  of  a  business  would 
have  to  be  known  to  arrive  at  the  profits,  and  that  the  profits  would 
have  to  be  known  in  order  to  estimate  the  value  of  the  stock  re- 
maining on  hand. 

The  plaintiffs  were  allowed  to  ask  the  following  question  of  wit- 
ness J.  T.  Hicks: — 

"  Q.  If  Dudley  Bros,  made  an  inventory  of  their  stock  on  Dec. 
26,  1894,  and  received  no  goods  thereafter,  and  kept  an  account  of 
all  cash  sales  from  that  time  until  the  fire,  could  it  not  be  ascer- 
tained what  was  the  value  of  their  stock?" 
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The  defendants  objected  to  this  question,  but  the  court  overruled 
the  defendants'  objection,  to  which  the  defendants  at  the  time  ex- 
cepted, and  said  witness  answered  as  follows: — 

''A.  If  the  inventory  had  been  correctly  taken,  and  the  cash 
book  correctly  kept  from  that  time,  the  difference  between  the  two, 
Tn^ilriTigr  allowance  for  the  gross  profits  and  expenses,  would  approxi- 
mate the  value  of  the  stock  at  the  time  of  the  fire.  I  kept  a  iner- 
chandise  account,  and  each  month  credited  the  same  with  the 
amount  of  the  cash  sales.  I  kept  a  cash  book  and  a  ledger.  The 
only  way  I  could  keep  up  with  my  business  was  to  keep  a  merchan- 
dise account  or  bOl  ledger  as  well  as  cash  8ale&  I  kept  all  my  invoices, 
bin  ledger,  and  cash  sales,  as  well  as  my  last  inventory,  in  my  safe." 
The  defendants  objected  to  this  answer,  and  saved  exceptions. 

Other  evidence  was  adduced,  but  it  is  not  necessary  to  set  it  out 
in  this  opinion. 

Many  instructions  were  given  by  the  court  to  the  jury  over  the 
objections  of  the  defendants,  and  many  were  asked  for  and  refused. 
So  many  as  are  necessary  to  present  the  questions  which  these  in- 
structions give  rise  to  are  as  follows: — 

"  (7)  You  are  instructed  that  the  provision  in  the  policy  requir- 
ing Dudley  Bros,  to  keep  a  set  of  books  showing  a  complete 
record  of  their  business  transactions,  and  to  keep  said  books  in  a 
fireproof  safe,  as  provided  in  said  policy,  was  not  complied  with  by 
keeping  the  last  inventory  of  Dec.  26,  1894,  and  the  record  of 
cash  sales  from  the  date  of  said  inventory  until  the  fire  occurred.*' 

"  (9)  You  are  instructed  that  it  was  not  necessary  for  the  defend- 
ant or  its  agent  to  say  or  do  anything  in  order  to  claim  the  benefit 
or  advantage  of  a  forfeiture  of  the  policy  sued  on,  if  such  forfeiture 
has  been  shown;  and  it  was  not  necessary  for  the  defendant  to  deny 
liability  on  said  policy,  or  claim  such  forfeiture,  until  the  answer 
herein  was  filed." 

These  instructions  were  asked  for  by  the  defendants,  and  refused 
by  the  court. 

The  court  required  the  jury  to  answer  the  following  questions: — 

*^  (1)  Did  the  plaintifis,  Dudley  Bros.,  keep  such  a  set  of  books, 
and  produce  the  same,  as  required  under  the  *  iron-safe  clause ' 
contained  in  the  policy  introduced  in  this  case  ? 

**  (2)  If  you  answer  that  such  a  set  of  books  was  not  kept,  as  re- 
quired under  the  'iron-safe  clause,'  state  whether  or  not  you  find 
that  the  agent  of  the  defendant  waived  such  failure  within  the 
meaning  of  the  instructions  of  the  court  on  the  subject  of  waiver." 

The  jury  retired,  and,  after  remaining  out  about  two  hours,  re- 
tamed  into  court,  and  announced  that  they  could  not  agree  as  to 
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the  answers  which  should  be  given  to  the  interrogatories^  and  the 
court  withdrew  the  interrogatories,  over  the  objections  of  the  de- 
fendants, and  shortly  afterward  the  jury  returned  into  court  with 
a  verdict  in  favor  of  the  plaintiffs  for  $516.25.  The  defendants 
appealed. 

The  first  question  presented  for  our  consideration  by  this  state- 
ment of  facts  is,  did  the  court  err  in  excluding  the  agreement  in 
writing  entered  into  by  Dudley  Bros,  and  the  insurance  companies? 
An  insurance  company  has  the  right  to  judge  and  act  for  itself  as  to 
the  conditions  upon  which  it  will  insure  against  losses  by  fire  or 
other  causes.  The  owner,  of  property  is  not  bound  to  accept  insur- 
ance upon  any  particular  conditions,  but,  if  he  does,  he  cannot  de- 
fend against  a  breach  thereof  upon  the  ground  they  are  immaterial 
Having  entered  into  the,  contract  of  insurance  as  evidenced  by  its 
policy,  the  insurance  company  has  the  right  to  rely  and  insist  upon 
all  its  terms  and  conditions,  and  take  advantage  of  all  forfeitures 
incurred  by  the  breach  of  any  of  its  conditions.  To  protect  itself 
in  the  exercise  of  this  right,  it  may  enter  into  an  agreement  with 
the  assured  to  the  effect  "  that  any  action  taken,  request  made,  or 
information  received  "  by  it  "  in  or  while  investigating  and  ascer- 
taining the  cause  of  the  fire,  the  amount  of  loss  or  damage,  or  other 
matters  relative  to  the  claim  "  of  the  assured  ''  for  property  alleged 
to  have  been  lost  or  damaged  by  fire,'*  "shall  not,  in  any  respect  or 
particular,  change,  determine,  waive,  invalidate,  or  forfeit  any  of 
the  terms,  conditions,  or  requirements  of  the  policy,"  "  or  any  of 
the  rights  whatever  of  any  party  thereto."  In  this  case  the  insur. 
ance  company  undertook  to  protect  itself  against  claim  of  waiver 
and  estoppel  by  such  an  agreement,  and  offered  it  as  evidence;  and 
the  court  excluded  it,  and  erred  in  so  dping.  It  was  competent, 
relevant,  material,  and  admissible  for  the  purpose  of  aiding  the  jury 
in  determining  whether  there  had  been  a  waiver  of  the  forfeitures 
claimed  by  the  defendants,  and  should  have  been  admitted  for  that 
purpose:    Insurance  Co.  vs..Minner  (Ark.). 

The  court  also  erred  in  allowing  the  plaintiffs  to  prove  that  the 
value  of  the  stock  of  merchandise  destroyed  by  the  fire  could  be  as- 
certained from  the  inventory  of  their  stock  made  by  Dudley  Bros, 
on  the.  26th  of  December,  1894,  and  the  account  of  cash  sales  kept 
by  them  from  that  time  until  the  fire,  provided  the  inventory  apd 
cash  book  were  correct  The  assured  covenanted  that  they  would 
keep  a  set  of  books,  showing  a  complete  record  of  bi;isiness  trans- 
acted, including  all  purchases  and  sales,  together  with  the  last  in- 
ventory of  said  business;  and  it  is  stipulated  in  the  policy  that  it 
shall  be  void  in  the  event  the  assured  fails  to  produce  such  books 
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Md  iBT^nUffj  in  case  of  1q«8,  and  no  actioii  oan  be  mftmiained 
ttMreon  for  audi  loss.  This  eondition  is  both  useful  and  Talid.  Its 
okjoet  is  appitf^ni  It  was  to  enable  the  insurance  eompanj  to  as- 
eeitain  the  extent  of  any  loss  ooeasioned  by  fire  daring  the  life  of 
the  poliey,  and  to  test  the  accuracy  of  the  statement  or  iuTentory 
famished  by  the  assured  for  that  purpose.  By  such  a  set  of  booka 
the  amount  and  Talue  of  the  goods  acquired  while  the  policy  was  in 
force  could  be  ascertained;  and  in  the  eTent  any  doubt  as  to  the 
eorrectness  of  the  books  in  this  respect  should  arise,  the  insurance 
company  might  be  enabled  to  ascertain  from  the  persons  shown  by 
the  books  to  have  sold  the  goods  the  sales  actually  made;  and  the 
amount  disposed  of  and  on  hand  would  be  made  to  appear.  They 
were  necessary  to  protect  the  insurer  against  the  errors  and  dis- 
honesty of  the  assured.  Without  them  it  would  be  left  without 
adequate  means  to  protect  itself  against  false  statements  and  inven- 
tories furnished  by  the  assured  in  case  of  loss.  Any  set  of  books 
which  failed  to  furnish  the  information  required  to  be  contained  in 
the  books  which  the  insured  covenanted  to  keep  would  not  meet 
the  requirements  of  the  contract  of  insurance,  and  prevent  a  forfeit- 
ure of  the  policy,  because  the  policy  provides  that  it  shall  be  void 
in  the  event  such  books  are  not  kept.  For  that  reason,  if  no  other, 
the  evidence  that  the  value  of  the  stock  destroyed  could  be  ascer- 
tained from  the  inventory  of  the  26th  of  December,  1894,  and  the 
account  of  cash  sales  kept  by  Dudley  Bros,  from  that  time  until 
the  fire  was  incompetent;  and  it  was  prejudicial  to  the  defendants^ 
because  it  was  cakulated  to  lead  the  jury  to  believe  there  was  no 
forfeiture  of  the  policy  on  account  of  a  failure  to  keep  books. 

The  court  erred  in  refusing  to  give  the  instruction  numbered  7 
which  was  asked  for  by  the  defendants,  for  the  reasons  already 
given. 

As  to  the  instruction  numbered  9,  which  was  refused,  it  is  sufiS- 
dent  to  say  that  it  is  not  necessary  for  an  insurer  to  say  or  do  any- 
thing in  order  to  claim  and  be  entitled  to  the  benefit  or  advantage 
of  a  forfeiture  of  its  policy  until  sued  thereon,  provided  the  assured, 
ander  the  circumstances,  could  not  reasonably  infer  therefrom  that 
ttie  insurer  did  not  intend  to  insist  or  rely  upon  it  Mere  silence, 
without  additional  or  accompanying  circumstances,  would  not  be 
lufiBcient  to  warrant  such  inference.  Without  this  qualification  the 
instruction  should  not  have  been  given. 

The  court  Aould  not  have  withdrawn  the  interrogatories  from 
the  jury  after  tbey  announced  that  they  could  not  agree  as  to  the 
answers  that  should  be  made  to  the  same.  It  is  obvious  that  they 
were  not  authorized  to  return  a  verdict  in  favor  of  the  plaintiff's,  in 
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the  abseDce  of  interrogaiories,  until  they  had  agreed  that  there  was 
no  forfeiture  on  account  of  the  failure  to  keep  books,  or,  if  there 
was,  it  was  waived  by  the  insurance  company.  These  were  the  factey 
and  the  only  facts,  they  were  required  to  find  in  order  to  answer 
the  interrogatories  We  do  not,  however,  decide  that  the  court  did 
or  did  not  commit  a  reversible  error  in  withdrawing  the  same. 

For  the  errors  in  excluding  and  admitting  evidence  and  in  the 
refusal  to  instruct  the  jury,  which  we  have  indicated,  the  judgment 
of  the  Circuit  Court  is  reversed,  and  the  cause  is  remanded  for  a 
new  trial.  > 


UNITED  STATES  CIRCUIT  COURT. 

W.  D.  Missouri,  W.  D. 


L0WEN8TEIN 

vs. 

FIDELITY  &  CASUALTY  CO.,  OF  New  York.* 

The  policy  provided  that  it  did  not  cover  injuries  or  death  resulting  from 
poison  or  from  anything  accidentally  or  otherwise  taken,  admini^red, 
absorbed,  or  inhaled.  Death  resulted  from  the  accidental  inhalation  of 
illuminating  gas  while  asleep. 

Heldj  That  the  word  inhaling  referred  to  a  conscious  and  intelligent  act,  not 
to  an  iuToluntary  and  unconscious  one,  and  the  words  *'  or  otherwise/' 
qualify  the  preceding  word  and  would  apply  to  an  intentional  taking. 

Held,  That  where  a  policy  phrase  has  been  construed  by  the  highest  court  of 
the  company's  own  State,  it  must  be  assumed  that  it  was  subsequently 
used  in  uie  sense  of  that  construction  by  the  company. 

Eeld,  That  the  policy  was  liable. 

I.  J.  RiNOODSKY,  for  Plaintiff. 

Wabneb,  Dean,  Gibson  &  MoLeod  and  D^Lagueb  Beeieb,  for 
Defendant 

Philips,  D.  J. 

This  is  an  action  brought  to  recoTer  on  an  accident  policy  issued 
by  the  defendant,  a  New  York  corporatioD,  to  Emanuel  Lowenstein, 
payable  to  his  wife,  the  plaintiff,  in  case  of  death.  On  a  trial  to  a 
jury,  the  jury  have  found  that  the  assured  died  from  asphyxiation 
caused  by  the  iuYoluDtary  and  unconscious  inhalation  of  illumin- 
ating gas,  accidentally  taken,  in  his  bedroom,  in  the  city  of  New 
York,  while  the  assured  was  asleep.  The  defendant  has  filed  a 
motion  in  arrest  of  judgment,  which  raises  the  question  whether  or 
not  the  defendant  is  exempt  from  liability  for  such  accident  by  rea* 

•Deciiion  raider«d,  Jniid  18. 1898. 
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son  of  the  following  proTisioD  of  the  policj.:  **  This  instiraDce  doefi 
not  coTerinjories,  fatal  or  otherwise,  resulting  from  poison  or  any* 
thing  accidentally  or  otherwise  taken,  administered,  absorbed,  or 
inhaled."  The  Court  of  Appeals  of  New  York,  from  which  State 
this  defendant  received  its  charter,  in  Paul  ^vs.  Insurance  Co.  (112 
N.  Y.,  472),  held  that  a  provision  in  an  accident  insurance  policy 
that  the  insurance  should  not  extend  to  a  death  caused  by  the 
taking  of  poison  or  inhaling  of  gas  did  not  apply  to  the  instance  of 
an  involuntary  and  unconscious  inhalation.  This  conclusion  is 
reasoned  out  by  consideration  of  the  whole  context,  indicating  that 
the  term  **  inhaling,"  as  employed  in  the  policy,  could  only  be  un- 
derstood to  mean  "  a  voluntary  and  intelligent  act  by  the  insured,  and 
not  an  involuntary  and  unconscious  act."  The  court  further  said: 
''Head  in  that  sense,  and  in  the  light  of  the  context,  these  words 
must  be  interpreted  as  having  reference  to  medical  or  surgical 
treatment, — ^in  which,  ex  vi  termini,  would  be  incltided  the  dentist's 
work, — or  to  a  suicidal  purpose.  To  inhale  gas  requires  an  act  of 
volition  on  the  person's  part  before  the  danger  is  incurred.  Poison 
may  be  taken  by.  mistake,  or  poisonous  substances  may  be  inad- 
vertently touched;  but,  whatever  the  motive  of  the  insured,  his  acts 
preceded  either  fact  *  *  *  jf  the  exception  is  to  cover  all 
eases  where  death  is  caused  by  the  presence  of  gas,  there  would  be 
no  reason  for  using  the  word  '  inhaled.' "  • 

This  decision  was  made  in  1889. 

This  question,  in  its  practical  effect,  came  before  Judge  Blodgett^ 
in  the  United  States  Circuit  Court  for  the  Northern  district  of 
Illinois,  in  1891  (Richardson  vs.  Insurance  Co.,  46  Fed.,  843),  in 
which  the  niling  ot  Paul  vs.  Insurance  Co.,  supra,  was  disapproved; 
the  court  adhering  to  the  literal  significance  of  the  word  *'  inh&le," 
as  implying  only  the  physical  act  of  drawing  or  breathing  into  the 
longs,  which  would  occur  whether  the  person  was  conscious  or  un- 
conscious of  the  operation.  This  conclusion  the  court  sought  to 
fortify  by  the  suggestion  that  the  clause  in  question  was  doubtless 
adopted  by  the  insurance  company  because  of  the  practical  diffi- 
euljby,  in  most  cases  of  death  resulting  from  the  inhalation  of  gas, 
to  determine  whether  the  death  was  occasioned  by  suicidal  intent, 
or  whe.ther  it  occurred  accidentally.  To  the  suggestion  respecting 
tbe  purpose  of  the  insurance  company,  consideration  will  hereinafter 
b^  given. 

The  case  of  Early  vs.  Insurance  Co.  (Mick.),  cited  by  defendant's 
ooan^ely  is  hardly  germane  to  the  question  under  consideration. 
The  policy  exempted  the  insurance  company  from  liability  for  inju- 
ries or  death  '*  by  poison."    Death  ensued  &om  the  insured  taking, 
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by  mistAke,  aqa4  4mmonim»  m  poisonous  drag.  The  court  held  ihst 
ths  expremion  ^  death  by  poisou"  corered  mn  aoeideiital  de*Ui 
caused  by  poison,  under  whateyer  drcumstanoes  or  conditions 
taken,  and  in  that  respect  is  diffisrentiated  from  the  New  York  cases, 
which  contained  the  words  '*by  the  taking  of  poison."  And  the 
court  calls  attention  to  the  language  of  the  court  in  the  Paul  Oase» 
that:  "  If  the  policy  had  said  that  it  was  not  to  extend  to  any  death 
caused  wholly  or  in  part  by  gas,  it  would  have  expressed  precisely 
what  the  appellant  now  says  it  meant  by  the  present  phrase,  and 
there  could  haTC  been  no  room  for  doubt  or  mistake.*' 

So  it  was  properly  held  by  the  Michigan  court  that  '*  death  by 
poison"  included  any  and  every  manner  of  poison,  whether  inten- 
tionally or  unintentionally,  conscioasly  or  unconsciously,  taken. 

Again  this  question  came  before  the  Oourt  of  Appeals  of  New 
York  in  Bacon  ts.  Accident  Ass'n  (128  N.  T.,  804),  in  which  the 
ruling  in  the  Paul  Case  was  reaffirmed;  the  court  observing:  "  Upon 
the  question  decided,  the  case  is  conclusive,  and  we  have  no  dispo- 
sition to  Alter  our  views  as  expressed  therein." 

The  Supreme  Oourt  of  Illinois  passed  upon  a  kindred  question  in 
Insurance  Go.  vs.  Dunlap  (160  Dl.,  642),  in  which  the  court  held 
that  drinking  carbolic  acid  by  mistake  for  peppermint  was  not 
vnthin  a  dause  of  an  accident  insurance  exempting  the  company 
from  liability  for  death  from  taking  poison,  as  such  words  mean 
''the  voluntary,  intentional  taking  of  poison,  and  do  not  include 
cases  of  accidental  poison  by  mistake,  but  do  include  injuries  or 
death  from  voluntarily  taking  poison  without  any  suicidal  intent" 

The  court  referred  to  and  approved  the  ruling  of  the  New  Yotk 
court  in  the  Paul  Case. 

The  question  came  before  the  Supreme  Court  of  Pennsylvania  in 
Pickett  vs.  Insurance  Co.  (144  Pa.  St.,  79),  on  a  policy  which  ex- 
empted the  company  from  liability  for  death  resulting  from  the  in- 
halation of  gas.  The  insured  descended  into  a  well  to  make  repairs 
on  a  pump,  and  died  from  asphyxia  caused  by  poisonous  gas  at  the 
bottom  of  the  welL  The  court  held  that  the  inhalation  of  gas  con- 
templated a  voluntary,  intelligent  act,  and  not  an  involuntary  and 
unconscious  act;  approving  the  ruling  in  the  Paul  Case. 

The  accident  insurance  companies  were  dissatisfied  with  the  rul- 
ing in  the  Paul  Case,  and  as  late  as  March,  1896,  the  question  was 
resubmitted  to  the  New  York  Court  of  Appeals  in  Menneiley  vs. 
Assurance  Corp.,  146  N.  Y.,  696.  The  ruling  in  the  Paul  Case  was 
reaffirmed,  with  additional  reasons  in  reply  to  the  criticisms  of 
couns^  Inter  aha,  the  court  said:  ''The  provision  in* the  polioy 
clearly  implies  voluntary  action  on  the  purt  of  the  insured  or  i 
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other  persoD.  !the  ioBured  must  take  or  iDhale,  or  another  must 
administeT.  The  manifest  purpose  of  the  provision  is  to  exempt  the 
insurer  from  Uabilitj  where  the  insured  has  voluntarilj  and  con- 
sdonslj,  but  accidentally,  taken  or  inhaled,  or  something  has  been 
yduntarilj  administered  which  was  injurious  or  destructive  of  Ufe. 
We  think  that  the  particular  accidents  intended  to  be  excepted  by 
that  provision  are  the  accidental  taking  or  inhaling  into  the  system 
of  some  injurious  or  destructive  agency  under  the  mistaken  belief 
that  it  was  beneficial,  or  at  least  harmless.  This  is  made  more  ap- 
parent by  that  portion  of  the  provision  which  relates  to  something 
'  administered,'  as  it  cannot  be  reasonably  construed  as  referring  to 
a  thing  involuntarily  and  unconsciously  administered.  Indeed,  it 
is  quite  difficult  to  understand  how  a  thing  could  be  involuntarily 
and  unconsciously  administered.  Coupled  together  as  these  pro- 
visions are,  the  same  rule  of  construction  must  be  applied  to  that 
portion  which  relates  to  something  accidentally  inhaled  as  is  ap- 
plied to  the  portion  which  relates  to  a  substance  accidentally  taken 
or  accidentally  administered.  All  the  cases  thus  provided  for 
plainly  involve  voluntary  and  conscious  action  on  the  part  of  the 
insured  or  some  other  person.  The  leading  and  controlling  idea  in 
this  provision  is  the  performance  of  a  voluntary  act  which  accident- 
ally causes  the  death  or  injury  of  the  insured.  That  a  proper  con- 
struction of  the  policy  requires  us  to  hold  that  it  applies  only  to 
eases  where  something  has  been  voluntarily  and  intentionally, 
although  mistakenly,  taken,  there  can,  we  think,  be  but  little  doubt. 
♦  ♦  ♦  The  argument  that  the  provision  as  to  inhaling  gas  has 
been  given  the  same  effect  as  is  now  given  to  the  other  and  more 
general  one,  and  that  such  could  not  have  been  their  purpose,  has 
little  force.  The  inhaling  of  gas  having  been  speciaJly  provided 
for  when  taken  for  surgical  and  like  purposes,  it  is  only  when  it  is 
inhaled  for  some  other  purpose,  or  under  other  circumstances,  that 
the  general  provision  applies.  The  special  provision  is  applicable 
when  gas  is  inhaled  for  surgical  and  like  purposes.  The  general 
provision  applies  when  it  is  inhaled  for  other  purposes." 

At  the  May  term,  1896,  of  the  Supreme  Court  of  Illinois,  this  ques- 
tion was  taken  to  that  court  by  this  defendant,  the  Fidelity  ft 
Casualty  Company  of  New  York,  in  the  Waterman  Case  (161  111., 
632),  under  a  policy  containing  the  same  provisions,  in  the  same 
language,  as  the  one  under  consideration;  and  the  supreme  court 
Reaffirmed  the  ruling  in  Insurance  Co.  v&  Dunlap;  Bacon  vs.  Acci- 
dent Ass'n;  Pickett  vs.  Insurance  Co.,  and  the  New  York  cases, 
supra.  There,  as  iii  the  case  at  bar,  counsel  for  the  insurance  com- 
pany placed  iuuch  stress  upon  the  word  "  otherwise,**  employed  in 
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the  proviBion  that  "this  insuraDce  does  not  cover  isjuricB  resulting 
frqm  poison  or  anything  accidentally  or  otherwise  taken,  adminis* 
tered,  absorbed,  or  inhaled."  It  was  there  contended  that  these 
words  iQcluded  every  possible  way  by  which  gas  could  be  taken 
into  the  human  system .  so.  as  to  caase  death.  The  court  said: 
"  Bead  in  the  light  of  the  decisions,  the  words  now  in  question  do 
not  mean  otherwise  than  if  they  e;^piicitly  read, .'  poison  or  anything 
accidentally  or  otherwise,  consciously  and  by  an  act  of  Tolition, 
drawn  into  the  system  by  inspiration.'  '* 

I  may  add  that  the  addition  of  the  words  '*  or  otherwise  "  cannot 
by  any  technical  or  natural  construction  qualify  the  act  of  inhaling. 
"  '  Or  otherwise/  in  law,  when  used  as  a  general  phrase  following 
an  enumeration  of  particulars,  is  commonly  interpreted  in  a  re^- 
stricted  sense,  as  referring  to  such  other  matters  as  are  kindred  to 
the  clause  before  mentioned:"  Cent.  Law  Diet  It  is  to  be  read  in 
connection  with  the  preceding  word,  ''accidental,"  and  means  an 
injury  of  a  kindred  character,  and  would  cover  an  intentional  tak- 
ing as  well  as  ah  accidental  taking.  The  Court  of  Appeals  of  Ken- 
tucky has  recently  followed  the  P^ul  Case,  in  Omberg  vs.  Association. 

It  is  to  be  conceded  to  the  learned  counsel  for  defendant  that, 
looking  alone  to  the  etymology  of  the  word  "  inhale,"  and  to  its  or- 
dinary, dictionary  definition,  it  means  to  draw  in,  as  air  into  the 
lungs,  and  to  inspire,  as  to  inhale  air,-~a  process  of  life  that  goes  on 
whether  sleeping  or  waking;  and  in  such  sen^e  it  may  be  said  that 
a  person,  when  sleeping,  breathes  the  air  without  any  volition  or 
intelligent  action.  But,  as  was  said  by  Welsf ord :  "  Etymology  has 
been  so  unsuccessfal  in  establishing  clear  and  definite  principles,  or 
so  unfortunate  in  their  application,  that  many  persons  regard  it  as 
bearing  the  same  relation  to  gramniar  as  astrology  does  to  astrour 
omy,  alchemy  to  chemistry,  or  perpetual  motion  to  mechanics." 

As  applied  to  the  practical  business  affairs  of  life,  these  primary 
meanings  of  words  do  not  always  afford  safe  rtiles  of  interpretation 
and  application.  This  is  especially  so  in  the  construction  of  restric- 
tive provisions  in  insurance  contracts,  placed  there  by  the  insurer. 
The  courts  read  them  in  connection  with  all  the  other  provisions  of 
the  policy,  in  pari  materia,  and  give  them  a  construction  in  harmony 
with  other  kiqdred  terms^  so  as  to  afford  the  largest  measure  of 
protection,  according  to  the  understanding  of  the  terpis  employed., 
to  th<e  assured.  And  this  leads  to  the  consideration  of  the  history 
of  the  controversy  over  the. meaning  of  like  provisions  in  insurance 
contracts,  and  the  conduct  of  this  defendant  in  continuing  the  em- 
pl,oy ment  of  this  phraseology  in  its  policy,  as .  affecting  the  conclu- 
sion which  I  have  reached.    In  the  Paul  Case  the  court  used  this 
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BigDificant  langaage:  ''If  the  policy  had  said  that  it  was  not  to 
extend  to  any  death  caused  wholly  or  in  part  by  gas,  it  would  haye 
expressed  precisely  what  the  appellant  now  says  it  meant  by  the 
present  phrase,  and  there  could  haye  been  no  room  for  doubt  or 
mistake.  Policies  of  insurance  are  to  be  liberally  construed,  and, 
as  in  all  contracts,  conditions  are  to  be  construed  strictly  against 
those  for  whose  benefit  they  are  reseryed.  It  is  an  accepted  canon 
of  interpretation  that,  if  there  is  any  uncertainty  as  to  whether 
giyen  words  were  used  in  an  enlarged  or  restricted  sense,  the  con- 
straction  should  be  adopted  which  is  the  most  beneficial  to  the 
coyenantee/' 

As  yery  pertinently  obeenred  by  the  Supreme  Court  of  Illinois  in 
Casualty  Co.  ys.  Waterman,  (161  HI.,  636):  '<  Appellant  is  a  New 
York  corporation,  and  made  and  dated  its  contract  in  the  City  of 
New  York;  and  this  was  done  seyeral  years  after  the  decision  in 
the  Paul  Case  by  the  court  of  last  resort  in  that  State.  It  must  be 
presumed  that  it  was  then  fully  adyised  of  that  decision,  and  knew 
when  it  entered  into  the  contract  now  in  suit  what  its  liabilities 
were,  and  the  agreement  that  it  made/' 

Notwithstanding  the  decisiye  reiteration  by  the  Court  of  Appeals 
of  New  York  of  its  construction  of  the  term  "inhaling,*'  made  as 
late  as  March,  1896,  and  notwithstanding  the  ruling  of  the  Supreme 
Court  of  Illinois  against  this  company  in  the  Waterman  Case,  it  has 
continued  to  issue  its  policies,  and  made  the  renewal  in  the  case  at 
bar,  according  to  the  yerdict  of  the  jury,  as  late  as  January,  1897, 
with  the  same  proyisions,  in  the  same  words  as  theretofore  employed 
bjit.  Under  such  circumstances,  any  taker  of  its  policy  would  haye 
been  justified  in  taking  it  with  the  understanding  that  this  New 
York  corporation  was  issuing  its  policy  with  the  construction  placed 
upon  it  by  the  highest  court  of  the  State  granting  its  charter.  If  it 
was  the  purpose  of  the  company  as  suggested  by  its  counsel  in  argu- 
ment at  the  bar,  in  inserting  the  word  **  otherwise,"  to  ayoid  the 
effect  of  the  ruling  in  the  Paul  Case,  it  is  a  sufficient  answer  to  say 
that  the  court  in  that  case  suggested  to  the  company  the  apt  and 
direct  words  which  would  accomplish  that  end,  whereas,  if  it  em- 
ployed the  words  **  or  otherwise "  for  such  purpose,  it  was  a  con- 
cealed purpose,  not  apparent  to  the  ordinary  mind,  and  not  at  all 
calculated  to  carry  to  the  insured,  like  Lowenstein,  eyen  a  sugges- 
tion that  it  was  intended  to  say  by  the  policy  that  the  company 
would  not  answer  for  liability  resulting  from  inhaling  gas,  or  other 
poisonous  substances,  whether  taken  yoluntarily  and  consciously,  or 
inyoluntarily  and  unconsciously.  In  Manufacturing  Co.  ys.  Jones 
(14  C.  C.  A.,  30),  a  rule  was  adyanced  not  inapplicable  to  this  case. 
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The  company  there  had  for  years  been  sending  its  agents  through- 
out the  country,  making  eontracts  with  farmers  for  Uie  erection  of 
butter  and  cheese  factories.  These  contracts  were  drawn  in  subh 
form  as  to  make  it  debatable  whether  or  not  the  subscribers  id 
them  became  jointly  and  severally  liable  for  the  whole  contract 
price  of  the  factory,  or  to  the  extent  only  of  the  sum  set  opposite 
their  names  in  the  form  of  subscribers  to  stock.  Some  courts  de- 
cided that  such  subscribers  became  individually  liable  for  the  whole 
contract  prioe,  wUle  other  courts  decided  that  they  became  liable 
only  for  the  sum  set  opposite  their  names  as  stockholders.  Finally 
one  of  these  cases  reached  the  Court  of  Appeals,  in  the  case  just 
cited,  and  the  court  used  this  language:  "These  conflicting  deeis- 
ions  were  presumably  well  known  to  the  plaintiff  company,  but 
were  unknown  to  the  defendants.  Under  these  circumstances,  it 
was  the  duty  of  the  plaintiff  to  alter  the  form  of  its  contract  then  in 
use  so  as  to  avoid  the  question  whether  it  imposed  a  joint  or  a  sev- 
eral liability,  which  had  theretofore  given  rise  to  the  conflicting 
decisions.  Not  having  done  so,  the  plaintiff  cannot  complain  if  the 
courts  adopt  the  construction  of  the  contract  which  is  most  favor- 
able to  the  defendants." 

The  language  of  Judge  Taft  in  Indemnity  Co.  vs.  Dorgan  (7  C.  C. 
A.,  592),  may  be  aptly  applied  as  a  conclusion  to  this  discussion: 
"It  is  a  well  settled  rule  in  the  construction  of  insurance  policies  of 
this  character,  which  the  insured  accepts  for  the  purpose  of  cover- 
ing all  accidents,  to  construe  all  the  language  used  to  limit  the 
liability  of  the  company  strictly  against  the  company.  Policies  are 
drawn  by  the  legal  advisers  of  the  company,  who  study  with  eare 
the  decisions  of  the  courts,  and,  with  those  in  mind,  attempt  to 
limit  as  nearly  as  possible  the  scope  of  the  insurance.  It  is  only  4 
fair  rule,  therefore,  which  courts  have  adopted,  to  resolve  any  doubt 
or  ambiguity  in  favor  of  the  insured,  and  against  the  insurer." 

It  is  in  this  view  of  the  relation  sustained  by  this  company  t6  the 
State  of  New  Tork,  to  which  it  owes  its  corporate  life,  that  I  feel 
constrained  to  overrule  the  motion  in  arrest  of  judgment 
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Th«r6  was  •▼idence  for  inrared  that  at  the  time  of  insnciag  ke  hmd  tt^Uidd 
the  agent  that  the  factory  was  on  leased  jrroimd  and  had  been  idle  for  a 
long  time ;  that  immediately  after  the  fire  the  insured  wrote  the  local 
aoent,  who  replied  that  he  had  notified  the  company  and  wonld  iufsrsi 
Mm  when  the  a^joster  wonld  oome,  and  shortly  after  did  notify  him  thai 
the  adjuster  wonld  oome  in  a  few  days,  and  asking  him  to  forward  a  li«l 
of  property  bnmed,  firom  which  he  (the  agent)  wonld  prepare  the  preolll 
of  loss,  and  have  them  ready  for  signing :  that  shortly  after  one  8  came  to 
insored,  representing  himself  as  the  adjuster,  who,  after  discussing  the 
loas,  told  insured  he  need  not  write  the  company ;  that  if  ha  did  not  Mat 
from  it  in  ten  days  the  loss  wonld  he  paid ;  that  within  the  sixty  days' 
limitation  insnred  called  on  the  company  and  was  told  that  the  local 
a^nt  had  charge  of  the  case,  and  that  proofs  of  loss  were  submitted  after 
sixty  days  and  not  returned.  8  denied  that  he  went  there  as  a^ipster, 
but  claimed  tliat  on  discovering  the  conditions  as  to  title  and  use,  ne  in- 
formed insnrsd  that  the  leas  wonld  not  be  paid. 

EMf  That  there  was  sufficient  eridance  Ibr  a  jury  as  to  waiver  of  tha  Uatita- 
tion  or  estoppel  as  to  asserting  a  violation  of  other  policy  provisions. 

SOd,  That  a  letter  from  the  agent  to  insured  advising  filing  of  ^oolb  after 
cdzty  days  was  admissible,  which  tended  to  show  that  o  was  acting  as 
adjuster,  and  the  company  still  desired  proofr. 

Akdbew  O.  Washbok,  for  Appellanf. 
Chableb  D.  Thomas^  Jvr  RcBpondenL 

This  is  an  action  upon  the  usual  standard  policy  of  fire  insurance 
which  covered  a  cheese  factory  and  contents  in  Otsego  County* 
The  action  has  been  twice  tried.  On  the  first  trial  the  plaintiff  re- 
covered a  judgment,  which  was  rerersed  by  the  General  Term,  and 
s  new  trial  ordered.    The  present  appeal  is  after  the  second  triaL 

The  principal  question  is  whether  the  defendant  has,  under  the 
facts  as  disclosed,  waited  the  serrice  of  the  proofs  of  loss  witliin 
tixty  days  after  the  fire,  or  is  estopped  from  pleading  that  they 
were  not  duly  served.  There  is  a  further  question  in  the  case.  It 
leems  to  be  conceded  that  the  factory  stood  upon  leased  ground, 
tnd  had  not  been  operated  for  nearly  a  year  preceding  the  fire. 
The  plaintiff  introduced  evidence  tending  to  prove  that  at  the  time 
he  made  application  for  the  policy  he  disclosed  these  facts  to  the 
local  agent  of  the  defendant  At  the  close  of  plaintiff's  case,  de- 
fendant's counsel  moTed  to  "  nonsuit  the  plaintiff  generally  upon 
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the  whole  case;  that  he  has  &dled  to  establish  by  eyidence  a  cause 
of  action  against  the  defendant."  The  Trial  Court  granted  this 
motion;  whereupon  the  plaintiff  duly  excepted,  and  moved  as  fol- 
lows: ''I  ask  to  go  to  the  jury  in  this  case  upon  all  the  questions, 
— ^upon  the  question  as  to  whether  Sheives  did  not  have  authority 
to  go  there  and  adjust  this  loss,  and  whether  the  plaintiff  was  not 
excused  from  serving  his  proofs  of  loss  within  sixty  days,  having 
been  put  off  his  guard  by  declarations  of  Mr.  Sheives,  and  all  the 
other  questions  in  this  case."  This  request  was  denied,  and  the 
plaintiff  duly  excepted.  The.  question  we  are  called  upon  to  deter- 
mine is  whether  there  was  evidence  enough  to  carry  the  case  to  the 
jury.  The  fire  occurred  on  the  night  of  Aug.  22, 1892.  On  the 
24th  of  that  month  plaintiff  notified  the  local  agent  of  the  fire  by 
letter.    The  agent  at  once  replied  as  follows: — 

I  am  in  receipt  of  yours  of  the  24th,  and  have  adyised  the  company  of  the 
loss.  As  soon  as  I  am  notified  when  the  adjuster  is  coming,  I  will  write  yon, 
and  shall  expect)  yon  to  meet  him. 

Three  days  later  the  agent  again  wrote  the  plaintiff,  as  follows: — 

I  am  in  receipt  of  a  letter  from  the  insurance  company  saying  they  will 
•end  an  acUuster  here  within  a  few  days.  Please  send  me  a  complete  list  of 
all  the  personal  property,  covered  by  the  terms  of  your  policy,  which  was  m 
the  factory  at  the  time  of  fire,  together  with  your  estimate  of  the  value  or 
what  you  will  claim  from  the  company.  From  this  I  can  make  your  proofii 
of  loss,  and  have  them  ready  to  sign  when  the  adjuster  reaches  here.  Please 
do  this  at  once. 

The  plaintiff  testified  that  he  immediately  complied  vrith  this  re- 
quest On  the  30th  of  August  one  Sheives  called  upon  the  plain- 
tiff, and  represented  himself  as  acting  on  behalf  of  the  defendant. 
As  to  just  what  took  place  on  that  day  in  the  examination  of  the 
premises  and  the  appraisal  of  the  property  destroyed,  there  is  a 
sharp  conflict  in  the  evidence  as  between  Sheives  and  the  plaintiff. 
The  plaintiff  states,  in  substance,  that  Sheives  represented  be  wai^ 
an  adjuster  for  defendant,  and  went  on  and  measured  the  founda- 
tions, and  took  from  him  a  description  of  the  building,  and  esti- 
mated its  value  after  a  conference;  that  he  requested  plaintiff  to 
make  out  a  list  of  personal  property  destroyed,  placing  thereon  his 
valuations,  which  were  afterward  a  matter  of  discussion  between 
them.  The  valuations  of  Sheives  were  adopted  finally  as  to  the 
real  and  personal  property.  Plaintiff  further  swears  that  Sheives 
stated  that  he  would  send  this  list  to  the  company;  that  he  was 
sorry  that  Mr.  Thomas,  the  local  agent,  was  not  there,  and  that  the 
matter  could  all  be  fixed  up;  that  it  would  not  be  i^ecessary  for 
plaintiff  to  write  the  company  any  more  about  it;  that  plainti# 
would  hear  from  the  company  within  ten  days,  and  he  thought  the 
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loss  would  be  paid  within  sixty  daja;  that  i!  plaintiff  did  not  hear 
from  the  coinpany  within  ten  days  he  would  know  tbe  loss  would 
be  paid.  It  is  true  that  Sheives  denies  that  he  went  there  as  an 
adjuster.  He  also  denies  many  of  the  statements  that  plaintiff  said 
he  made.  He  also  swore  that,  in  conversation  with  the  plaintiff,  he 
ascertained  that  tbe  building  stood  upon  leased  ground,  and  that 
it  had  been  vacant  for  a  year  prior  to  the  fire^  whereupon  he  told 
plaintiff  that  under  such  such  circumstances  the  defendant  would 
not  be  liable.    The  plaintiff  contradicts  this  conversation. 

It  is  to  be  noted  in  this  connection  that,  in  the  first  letter  of  the 
defendant's  agent  after  the  fire,  addressed  to  the  plaintiff,  he  agreed 
to  notify  him  when  an  adjuster  would  come,  and,  several  days  later, 
the  agent  wrote  the  plaintiff  that  the  adjuster  would  be  there  in  a 
few  days.  A  week  after  the  fire  Sheives  called  on  plaintiff,  and  the 
latter  swears,  as  already  pointed  out,  that  SheiTes  stated  he  was 
the  adjuster  of  the  defendant.  The  plaintiff  also  testified  that  when 
he  sent  to  the  local  agent  the  list  of  the  property  covered  by  the 
poUcy,  with  his  estimate  of  value,  he  supposed  that  this  was  all 
that  was  necessary  for  him  to  do  in  making  out  proofs  of  loss,  as 
the  agent  promised  to  do  it  It  further  appears  that  the  plaintiff 
and  his  counsel  made  a  trip  to  New  York  City  within  sixty  days 
after  the  fire,  called  at  the  general  o£Bce  of  the  company,  and  were 
referred  to  a  man  in  the  loss  department,  who  said  that  Mr.  De 
Gamp,  the  local  special  agent,  was  in  charge  of  the  matter,  and  that 
he  supposed  the  loss  had  been  paid. 

In  this  connection  it  becomes  material  to  consider  one  of  the 
plaintiff's  exceptions  as  to  the  rejection  of  evidence.  Plaintiff's 
counsel  offered  in  evidence  a  letter  addressed  to  himself  by  G.  D. 
Thomas,  the  local  agent,  dated  Oct.  31, 1892,  which  was  objected 
to  as  incompetent,  irrelevant,  and  immaterial;  as  a  personal  declar- 
ation of  tbe  writer  long  after  the  liability,  if  any,  of  the  company 
had  been  fixed  by  his  performing  the  conditions  of  the  policy.  The 
objection  was  sustained  and  an  exception  taken.  The  letter  read, 
in  part,  as  follows : — 

I  am  in  receipt  of  yours  of  the  26th,  and  I  would  advise  yoa  to  forward 
formal  proofs  of  loss  to  the  insoranoe  company  in  case  they  have  not  already 
paid  the  amount  of  loss  of  which  you  are  entitled  to  recover  from  them.  I 
am  certainly  not  responsible  for  the  amount.  I  regret  that  you  and  the  ad- 
juster were  not  able  to  close  the  matter  up  when  he  was  there.  I  should 
have  come  down  with  him,  but  was  obliged  to  go  to  Richfield  Springs  to  at- 
tend a  lawsuit.     •    ♦    • 

We  are  of  opinion  that  the  rejection  of  this  letter  was  error,  as  it 
strongly  corroborated  plaintiff's  statement  that  Sheives  came  to 
him  as  an  adjuster  of  the  defendant.    Furthermore,  as  the  sixty 
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cU^si  had  tipir«d  some  week  or  tea  days  before  this  letter  wae  writ- 
ten, it  was  proof  tending  to  show  that  the  coupanj  were  calliiig  for 
proofi9  of  loss  alter  the  time  when  thej  were  dne  under  the  terms  of 
ihe  policj.  li  was  also  proved  that  after  the  expiration  of  sixtj 
dc^s  the  plaintiff  made  out  formal  proofs  of  loss,  sent  them  to  the 
company,  and  they  were  not  returned.  In  Tiew  of  this  conflicting' 
emdenoe,  we  are  of  opinion  that  it  was  error  to  refuse  plaintiff's  re- 
quest to  go  to  the  jury.  It  was  for  the  jury  to  determine,  after 
considering  these  facts,  whether  the  defendant  had  waived  the 
formal  filing  of  the  proofs  of  loss  within  sixty  days  after  the  fire,  or 
estopped  itself,  by  conduct  calculated  to  mislead  the  plaintiff  from 
pleading  that  they  were  not  duly  served,  or  raising  any  other  ques- 
tions under  the  provisions  of  the  policy.  It  is  well  settled  that 
when  liability  has  become  fixed  by  the  capital  fact  of  loss  within 
the  range  of  the  responsibility  assumed  in  the  contract,  courts  are 
reluctant  to  deprive  the  insured  of  the  benefit  of  that  liability  by 
any  narrow  or  technical  construction  of  the  conditions  and  stipula- 
tions which  prescribe  the  formal  requisites  by  means  of  which  this 
accrued  right  is  to  be  made  available  for  his  indemnification:  Mc- 
Nally  vs.  Insurance  Co.,  137  N.  Y.,  389,  398.  While  it  is  true  that 
the  policy  in  suit  contained  the  usual  clause  as  to  proofs  of  loss 
being  filed  within  sixty  days,  and  that  no  officer,  agent,  or  other 
representative  of  the  company  should  have  power  to  waive  any  con- 
dition thereof,  except  by  written  agreement  indorsed  thereon,  yet  a 
party  to  a  contract  containing  such  a  provision  may,  by  conduct 
estop  himself  from  enforcing  it  against  one  who  has  acted  in  reli- 
ance upon  such  conduct.  He  may  also  be  estopped  by  the  act  of 
an  agent  who  possesses,  or  whom  he  has  held  out  to  possess,  this 
power  in  respect  to  the  provision :  Bishop  vs.  Insurance  Co.,  130 
N.  Y.,  488.  On  this  appeal  the  plaintiff  is  entitled  to  the  benefit  of 
every  fact  that  the  jury  could  have  found  from  the  evidence  given, 
and  to  every  legitimate  inference  warranted  by  the  proofs:  McNally 
vs.  Insurance  Co.,  137  N.  Y.,  389.  An  examination  of  all  the  evi- 
dence in  the  light  of  this  rule  leads  to  the  conclusion  that  the  plain- 
tiff should  have  been  allowed  to  go  to  the  jury.  The  judgment  ap- 
pealed from  should  be  reversed,  and  a  new  trial  ordered,  with  costs 
to  abide  the  event.  All  concur,  except  Gray,  J. ,  dissenting,  and 
Martin,  J.,  not  sitting.    Judgment  reversed,  etc. 
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SUPREME  COURT  OF  NEBRASKA. 


QO)fE  FIBE  INS.  CO.,  of  Omaha, 


DEBTS.' 


X  An  appeftl  from  the  judgioeiit  of  a  justice  of  the  peace  in  an  ordinary  oiyil 
attioQ  presents  tbe  case  in  the  district  court  to  oe  proceeded  with  in  all 
isspeois  in  the  same  manner  as  though  the  action  had  been  originally 
institated  in  the  appellate  court,  and,  if  the  plaintiff  suffer  or  invite  a 
jodgiuent  of  dismissal  before  a  hearing  on  the  merits,  the  Judgment  con- 
•Htutes  no  bar  to  another  action  on  the  same  cause. 

2.  in  a  suit  on  a  policy  of  insurance,  the  defendant  company  interposed  the 
defense  that  the  insured  party  had  procured  additional  insurance  on  the 
property,  in  violation  of  the  terms  and  conditions  of  the  policy  in  suit, 
and  that  by  sncb  action  the  contract  had  heen  avoided.  The  evidence 
examined,  and  held  not  to  support  the  contention  of  the  company,  but  to 
sustain  a  finding  that  no  additional  insurance  had  been  placed  on  the 
property. 

ft 

Oreene  &  Bbeokenbidgb, /or  Plaintiff  in  Error. 

John  E.  DBCKBR,ybr  Defendant  in  Error. 

Harrison,  C.  J. 

Action  OD  a  policy  of  insurance  against  loss  by  fire,  by  the  party 
insured,  for  the  amount  of  tbe  value  of  certain  com  included  in  tbe 
property  described  in  tbe  contract  of  insurance,  and  alleged  to  have 
been  destroyed  by  fire  subsequent  to  tbe  contract,  wbicb  was  of 
date  April  16,  1890.  In  its  answer  tbe  company  admitted  tbe  con- 
tract of  tbe  date  and  terms  alleged  by  tbe  plaintiff,  and  pleaded 
that  of  tbe  conditions  of  tbe  policy  there  was  the  following: — 

If  the  assured  ahall  now  have  or  hereafter  procure  or  accept  any  other  con- 
tract of  insurance  on  the  above-mentioned  property,  whether  valid  or  not, 
without  consent  indorsed  thereon,  this  policy  shall  be  null  and  void. 

Tbat  subsequent  to  tbe  issuance  of  tbe  policy,  and  prior  to  the 
time  of  tbe  fire  by  which  tbe  loss  was  occasioned,  without  tbe 
knowledge  or  consent  of  tbe  company,  and  in  violation  of  tbe  con- 
tract, tbe  assured  obtained  of  another  company,  tbe  Farmers' 
Matual  Ins«  Oo.,  of  Buffalo  County,  Neb.,  other  and  further  insur- 
ance on  tbe  com,  by  which  act  the  policy  on  which  this  suit  was 
predicated  was  annulled.  For  the  company  it  was  further  pleaded 
that  prior  to  tbe  institution  of  this  action  tbe  plaintiff  had  com- 
menced a  sait  against  tbe  company  before  a  justice  of  the  peace  of 
Buffalo  County,  on  tbe  policy  herein  declared  upon,  and  for  the  same 
cause  as  herein  asserted,  in  wbicb  there  had  been  a  trial  of  the 

•  D«ciaioD  rendered.  April  21. 1898.    Syllftbns  by  the  Court. 
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issuoB  and  judgment  for  the  company,  to  avoid  the  effect  of  which 
the  uDsucceseful  party  had  perfected  an  appeal  to  the  District  Court 
of  Buffalo  County,  and  after  the  appeal  dismissed  said  action; 
'*  that  the  appeal  was  not  taken  in  good  f aith,  but  for  the  purpose 
of  avoiding  the  force  and  effect  of  the  judgment  rendered  by  the 
justice  of  the  peace."  To  the  portion  of  the  answer  in  which  the 
appeal  from  the  judgment  of  the  justice  of  the  peace,  etc.,  was 
pleaded,  there  was  interposed  a  general  demurrer,  and  of  the  other 
new  matter  contained  in  the  answer  there  was  a  general  denial.  In 
the  district  court  there  was  a  judgment  against  the  company,  to  re- 
verse which  it  has  prosecuted  error  proceedings  to  this  court.  The 
demurrer  to  the  third  count  of  the  company's  answer — ^the  portion 
which  related  to  the  appeal  of  a  former  action  on  the  same  cause 
from  the  judgment  of  a  justice  of  the  peace,  and  the  subsequent 
dismissal  by  the  appellant  of  the  action — was  sustained,  and  for  the 
company  it  is  urged  that  in  the  favorable  ruling  on  the  demurrer 
the  district  court  erred. . 

After  the  appeal  had  been  perfected,  the  parties  were  to  proceed 
in  all  respects  in  the  same  manner  as  though  the  action  bad  been 
originally  instituted  in  the  appellate  court:  Code  Civ.  Proc,  §  1010. 
A  judgment  of  dismissal,  if  there  has  been  no  hearing  on  the  merits, 
does  not  bar  another  action:  Philpott  vs.  Brown,  16  Neb.,  387; 
Cheney  vs.  Cooper,  14  Neb.,  416.  The  plaintiff  could  dismiss  his 
action,  and  the  judgment  of  dismissal  constituted  no  bar  to  this,  a 
second  action  on  the  same  cause;  hence  the  court  did  not  err  in  its 
ruling  on  the  demurrer. 

The  further  questions  argued  all  turn  upon  the  determination  of 
the  answer  to  be  given,  from  an  inspection  of  the  evidence,  to  one 
query, — did  the  insured,  after  the  contract  in  suit,  obtain  other  in- 
surance on  the  corn  which  was  burnt?  The  evidence  discloses  that 
a  policy  was  issued  to  the  assured  (Deets)  by  the  Farmers'  Mutual 
Ins.  Co.  of  a  date  subsequent  to  that  of  the  policy  on  which  this 
action  is  based;  that  in  the  policy  issued  by  the  Farmers'  Mutual 
the  property  described  and  the  amount  for  which  designated  por- 
tions were  insured  were  as  follows: — 

To  the  amonnt  of  three  thousand  dollars,  as  follows : — 

Od  dwelling  honse 

On  contents  of  dwelling  honse,  four  hundred |400 

On  bam,  five  hundred 600 

On  contents  of  barn,  one  hundred 100 

On  granary  and  cribs,  fifteen  hundred 1,500 

On  contents  of  granary 

On  hay  and  grain  in  stack.... 

On  live  stock,  five  hundred 500 
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Hie  policy  bore  the  date  April  19, 1892. 

The  fire  by  which  the  com  wag  destroyed  occurred  May  21, 1893. 
A  wae  of  the  testimony  of  Deets  that  the  policy  of  the  Farmers* 
Mntoal  was  changed  "  sometime  in  June,  1893,  after  he  rebuilt." 
It  appears  that  he  had  built  a  bam  in  the  place  of  one  destroyed  by 
the  fire,  which  is  described  in  the  policy,  as  changed,  as  ''new 
bam."    The  policy,  as  changed,  reads  as  follows: — 

Tc/the  amoant  of  3,500  dollars,  as  follows  :— 

On  dwelling  honso 

On  contents  of  dwelling  honse,  fonr  hundred $400 

On  new  bam 450 

On  contents  of  bam,  one  hundred 100 

On  granary 

On  contents  of  granary  and  cribs 1,500 

On  hay  and  grain  in  stacks 

On  livestock,  five  hundred 500 

On  farm  machinery,  wagons,  buggies  and  com  sheller 500 

At  the  close  of  the  policy  appear  the  following  words:  "$500 
added  June  20, 1893." 

On  June  10, 1893,  the  loss  of  Deets  was  appraised  by  two  men 
called  for  the  purpose  by  the  proper  officer  of  the  Farmers'  Mutual 
Company,  and  of  the  items  of  loss  as  fixed  by  them  was  that  "  on 
contents  of  crib,  three  hundred  and  ninety-two  (392)  dollars.** 
The  whole  loss  was  estimated  at  $1,020.  Of  this  Deets  subse- 
quently received  $855,  of  which  $227  was  intended  in  payment  for 
the  com  burned.  Deets  testified  that  he  told  the  agent  of  the  Home 
Fire  Ins.  Co.  some  time  in  June,  1893,  that  he  had  the  com  insured 
with  the  Farmers'  Mutual,  and  also  told  the  agent  or  officer  of  the 
litter  company  at  or  about  the  time  of  its  adjustment  of  the  loss 
that  the  corn  was  included  in  its  policy.  He  also  testified  that  he 
thought  at  the  time  that  such  statements  were  true,  but  discovered 
afterward  and  subsequent  to  receiving  the  money  from  the 
Farmers'  Mutual  that  the  policy  issued  by  it  did  not  insure  the 
eom,  that  there  had  been  a  mistake  made.  A  portion  of  this  testi- 
i&ony  on  this  subject  is  as  follows:  "You  were  asked  by  the  other 
side  if  you  did  not  state  to  their  agent,  Mr.  Denman,  some  time  in 
June,  1893,  that  the  Farmers'  Ins.  Co.  of  Buffalo  County,  Neb.,  had 
insurance  on  the  com  that  was  burned.  A.  I  either  said  so,  or  said 
I  thought  I  had.  I  supposed  at  that  time  that  they  had.  Q.  Did 
jou  find  out  afterward  that  they  had  not  or  that  you  were  mis- 
taken in  what  you  told  Mr.  Denman  ?  (Objected  to.  Sustained.) 
Q.  What  did  you  ascertain  after  that?  A.  After  I  read  my  policy 
over  a  little  bit  carefully  in  the  Farmers'  Mutual  Ina  Co.,  I  found 
it  was  not  on  grain.  Q.  Have  you  received  any  insurance  from  that 
vou  xxvin.-5. 


Digitized  by 


Google 


66  Supreme  Oauti  of  Ndratika.  \J<ul^ 

company  since  jou  found  out  that  there  was  no  insurance  on  grain? 
A.  No,  sir.  Q.  Whatever  money  you  receiTed  from  the  Farmers' 
Mutual  Ins.  Co.  on  com  you  received  it  by  mistake  or  before  you 
found  there  was  a  mistake?  A.  Yes,  sir.''  He  gave  some  further 
testimony  to  the  same  effect  Of  this  there  was  no  contradiction 
and  no  evidence  to  the  contrary.  There  may  have  been  evidence 
which  would  have  developed  a  different  state  of  facts,  and  which 
would  have  supported  the  counsel  for  the  defendant  company's 
theory,  that  Deets  had  applied  to  the  Farmers'  Mutual  for  insur- 
ance on  the  com,  and  the  policy  had  been  issued,  and  by  mistake 
the  com  had  not  been  included  in  the  contract,  and,  in  fine,  it  had 
been  reformed  to  conform  to  the  original  intention;  but,  if  such 
evidence  was  in  existence  it  was  not  produced  at  the  trial,  and  the 
jury  was  warranted  in  believing  the  testimony  of  Deets  relative  to 
the  mistake  in  the  adjustment  and  payment  by  the  Farmers'  Mutual, 
and  the  verdict  rendered  herein  must  have  followed  such  beliel 
The  conditions  established  by  the  evidence  relative  to  the  payment 
by  the  Farmers'  Mutual  seem  somewhat  novel,  and  it  would  further 
almost  seem  that  they  ought  not  or  could  not  exist  unless  there  had 
been  quite  considerable  lack  of  care  in  the  transaction  of  the  busi- 
ness out  of  which  they  were  evolved,  but,  under  the  evidence,  there 
is  scarcely  any  tenable  or  apparent  way  of  escape  from  them.  And, 
furthermore,  the  verdict  must  be  allowed  to  stand;  for  if  the 
Farmers'  Mutual,  through  a  mistaken  belief  of  their  liability  for  the 
loss  of  the  corn,  paid  Deets  therefor,  he,  receiving,  at  the  same  time 
entertaining  the  mistake  as  to  the  fact  of  the  liabihty  of  the  Mutual 
Company  to  him  for  its  payment^  it  constituted  and  can  make  no 
defense  herein  for  the  other  company,  and  does  not  establish  bhe 
defense  that  Deets  had  other  insurance  on  the  property,  which,  if 
established,  would  have  released  the  defendant  company  from 
liability.  That  it  would  have  done  so:  See  Insurance  Co.  vs. 
Heiduk,  30  Neb.,  288;  Hughes  vs.  Insurance  Co.,  40  Neb.,  626. 
With  the  conclusions  which  we  have  been  forced  to  adopt,  as  here- 
inbefpre  outlined,  the  judgment  must  be  affirmed.    Affirmed. 
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SUPREME  COURT  OF  NEBRASKA; 

LIFE  INS.  CLEARING  CO. 

v$, 

ALTSHULEB.^ 

One  who  receiyes  and  appropriatea  to  Ms  own  nae  money  sent  him  for  a 
particular  pnrpoee  wul  be  held  to  have  reoeiTed  uid  retained  it  in  ac- 
cordanoe  with  the  porpose  for  which  it  was  sent. 

Money  sent  to  a  person  as  a  payment  cannot,  wlthont  the  consent  of  the 
sender,  be  received  and  held  as  bailment. 

ETidence  examined,  and  held  sufficient  to  warrant  the  jurr  in  finding  that 
the  assured  was  in  good  health  when  the  policy  in  suit  was  deliyered, 
and  the  first  premium  paid. 

A  defendant,  in  an  action  on  a  policy  of  life  insurance,  which  claims  that  it 
was  induced  to  accept  payment  of  a  past-due  premium  by  the  fraud  of 
the  beneficiary  named  m  the  contract,  must,  to  avail  itself  of  that  de- 
fenne,  plead  and  proye  the  fact. 

There  was  no  prejudicial  error  in  denying  an  application  for  a  continaance 
in  order  to  secure  tbe  testimony  of  witnesses  who  afterward  appeared 
and  testified  at  the  trial. 

An  application  for  a  continuance,  grounded  on  the  absence  of  a  material  wit- 
ness, is  properly  denied  where  the  party  making  tbe  application  has  not 
been  diligent  in  attempting  to  procure  the  testimony  or  compulsory 
attendance  of  such  witness. 

Where  it  appears  that  the  eyidence  of  an  absent  witness,  if  given  on  the 
trial,  could  not  possibly  change  the  result,  an  order  refusing  a  continu- 
ance to  obtain  his  testimony.  If  erroneous,  would  not  be  prejudicially  so. 

Sullivan,  J. 

An  opinion  heretofore  filed  in  this  case  will  be  found  reported  in 
27  li.  J.,  262.  On  the  application  of  the  defendant,  a  rehearing  was 
allowed,  and  the  cause  again  submitted  on  printed  briefs  and  oral 
arguments.  The  principal  reason  urged  for  a  reversal  o!  the  judg- 
ment is  that  the  contract  of  insurance  was  never  in  force.  Printed 
in  red  ink  on  the  face  of  the  policy  appears  the  following  condition 
precedent: — 

This  i»olicy  shall  not  take  effect  until  the  first  premium  shall  have  been  paid 
to  the  company,  or  to  some  persons  authorized  by  the  company  to  receive  it, 
while  the  said  insured  is  in  good  health,  and  in  accordance  with  the  health 
eertiticate  and  premium  receipt  accompanying  the  same. 

BussBLL  B.  Dorr,  President. 

The  plaintiff  admitted  that  no  health  certificate  was  furnished  at 
any  time,  but  insists  that  the  requirement  in  regard  thereto  was 
waived.  In  the  former  opinion  it  was  said  that  the  question  of 
waiver  v^as  submitted  to  the  jury  on  conflicting  evidence,  and  that 

•  DMislon  rendered,  Jon*  9, 1898.   Sjlbibiii  by  th«  Oosrt. 
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their  finding  in  fayor  of  the  plaintiff  would  not  be  disturbed.  The 
statement  is  not  entirely  accurate.  A  closer  inspection  of  the  record 
has  convinced  us  that  the  evidence  upon  this  point  is  not  in  conflict. 
It  is  all  one  way  in  relation  to  certain  facts  which  we  think  con- 
clusively establish  a  waiver.  By  the  terms  of  the  policy,  the  second 
premium,  amounting  to  $63.95,  became  due  and  payable  on  July  5, 
1893.  It  was  not  paid  at  that  time,  but  on  the  4th  of  the  following 
month  Mrs.  Altshuler  procured  a  draft  for  the  amount,  and  sent  it 
to  the  home  oflSce  of  the  company  at  St.  PauL  The  draft  was  re- 
ceived on  Aug.  6th,  and  immediately  cashed,  and,  by  the  direction 
of  the  president  of  the  company,  a  receipt  in  due  form,  signed  by 
him,  and  bearing  date  July  5tb,  was  sent  to  Mrs.  Altshuler.  The 
company  had  previously  directed  its  agent  at*  Grand  Island  to  col- 
lect this  premium.  On  Aug.  14th  Altshuler  died,  and  on  the 
18th  of  the  same  month  the  defendant  purchased  a  draft,  and  sent 
it  to  the  plaintiff,  informing  her  that  the  policy  on  her  husband's 
life  had  never  been  in  force,  and  that  the  premium  paid  by  her  had 
been  kept  on  deposit  while  awaiting  the  delivery  of  the  health 
certificate  mentioned  in  the  contract.  But  this  money  was  not  sent 
to  be  held  on  deposit  The  letter  accompanying  the  remittance 
stated  in  plain  language  that  it  was  sent  as  payment  of  the  second 
installment  of  the  premium.  And  the  defendant  did  not  receive  it 
on  deposit  It  received  it  as  payment,  for  it  so  states  in  its  receipt. 
The  recital  of  that  document  is  that  the  money  was  received  for 

The  quarterly  premium  due  July  5,  1893,     •    •    •    on  policy  No.  2,143,  in 
suring  the  life  of  Sigmund  Altshuler. 

Indeed,  according  to  a  famiUar  principle  of  law,  the  defendant 
could  not  have  retained  the  money  except  on  the  terms  and  for  the 
purpose  it  was  tendered.  By  the  mere  act  of  converting  plaintiff's 
draft  into  money,  and  retaining  the  same,  the  defendant  accepted 
it  as  payment  of  the  premium  then  due.  The  idea  of  holding  it  as 
a  deposit  was  manifestly  an  afterthought  suggested  by  information 
of  Altshuler's  death.  It  is,  then,  indisputably  established  that,  with 
full  knowledge  of  the  fact  that  the  health  certificate  had  not  been 
furnished,  the  company  collected  and  retained,  until  after  the  death 
of  the  assured,  the  premium  which  became  due  on  July  5,  1893 
Having  done  so, — ^having  treated  the  contract  as  valid  for  the  pur- 
pose of  collecting  premiums, — it  cannot  now,  when  sued  by  the 
beneficiary,  insist  that  it  was  void  from  the  beginning.  The  pom- 
pany,  with  full  knowlege  of  all  the  facts,  dealt  with  the  assured 
during  his  lifetime  on  the  assumption  that  his  contract  of  insurance 
was  in  force,  and  it  cannot,  now  that  he  is  dead,  be  heard  to  assert 
that  he  was  deluded  by  its  agents  into  purchasing  and  paying  for  a 
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still-born  policy.  To  bold  that  the  oompanj  ooald  escape  liability 
under  such  circumetances  would  shock  the  crudest  sense  of  justice. 
Bat  the  defendant  contends  that  a  wairer  of  the  health  certificate 
did  not  indade  a  waiver  of  the  condition  in  regard  to  the  state  of 
Altfihuler's  health  at  the  time  the  first  premium  was  paid.  Con- 
ceding that  to  be  true,  it  does  not  foUow  that  the  verdict  is  without 
sufficient  support  in  the  evidence.  It  is  claimed  that  Altshuler  died 
of  drrhosiB  of  the  liver.  At  the  instance  of  the  company's  agent 
he  submitted  to  a  medical  examination  on  March  25, 1893.  At  that 
time  the  examiner  found  his  liver  free  from  any  suspicion  of  disease, 
and  that  he  was  generally  in  a  fair  condition  of  health.  The  same 
physician  testified  at  the  trial  that  he  considered  the  assured  a  fair 
risk  when  the  examination  was  made.  About  April  7,  1893,  the 
policy  was  personally  delivered  by  the  company's  representative, 
who  at  the  same  time  collected  the  first  premium.  Altshuler  went 
about  his  business  in  the  usual  way  until  the  latter  part  of  the 
following  July,  when  he  became  sick  with  the  malady  of  which  he 
afterward  died.  From  these  facts  the  jury  might  well  infer  that 
he  was  in  good  health  at  the  time  the  policj  was  delivered  and  the 
first  premium  paid. 

It  is  claimed  that  the  company  was  induced  to  accept  the  second 
premium  by  false  representations  of  Mrs.  Altshuler,,  and  that  such 
acceptance  was,  therefore,  ineffective  as  a  waiver  of  the  health  cer- 
tificate. It  is  said  in  the  former  opinion  that  "  neither  fraud  nor 
misrepresentation  was  pleaded  with  reference  to  the  acceptance  of 
this  payment."  The  accuracy  of  this  statement,  although  vigorously 
assailed  in  defendant's  brief,  is  fully  sustained  by  the  record.  It  is 
distinctly  alleged  in  the  petition  that  the  second  premium  was  paid 
daring  the  lifetime  of  Sigmund  Altshuler.  The  company  denied 
this  averment,  and  characterized  the  alleged  payment  as  a  mere  de- 
posit. It  took  the  ground  that  the  transaction  with  Mrs.  Altshuler 
was,  in  legal  effect,  a  bailment.  Had  it  desired  to  present  an  issue 
of  fraud  for  trial,  it  should  have  pleaded  by  way  of  confession  and 
SToidance, — ^it  should  have  admitted  the  fact,  and  avoided  its  legal 
consequence,  by  showing  that  the  plaintiff  had,  by  artifice,  misled  it. 
Another  ground  upon  which  defendant  demands  a  reversal  of  the 
jodgment  is  the  failure  of  the  trial  court  to  grant  a  continuance  to 
SDable  it  to  procure  the  attendance  of  three  absent  witnesses. 
There  was  no  error  in  denying  the  application.  Two  of  these  wit- 
lasses  were  actually  present  and  testified  at  the  trial  The  testi- 
lumj  which  it  is""  claimed  the  other  would  give  related  to  the  alleged 
waiver  of  the  health  certificate  by  delivering  the  policy  and  col- 
lecting the  first  premium.    In  view  of  the  fact  that  a  waiver  was 
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oonoluBively  established  by  the  payment  of  the  second  premiam, 
this  evidence  could  not  have  strengthened  the  company's  defense. 
Besides,  no  sufficient  effort  had  been  made  in  advance  of  the  trial 
to  secure  the  testimony  or  compulsory  attendance  of  any  of  these 
witnessea  Defendant  relied  entirely  on  a  promise  that  they  would 
be  in  court  when  needed,  and  consequently  assumed  the  risk  of  that 
promise  being  broken.  The  action  of  the  court  was  well  within  the 
limits  of  sound  judicial  discretion.  We  do  not  see  any  sufficient 
reason  for  receding  from  the  conclusion  heretofore  announced,  and 
the  judgment  will  therefore  stand  affirmed. 


SUPREME  JUDICIAL  COURT  OF  MASSACHUSETTS. 

Suffolk. 


LAMSON  C0N80L.  STORE-SERVICE  CO. 

PRUDENTIAL  FIRE  INS.  CO.* 

The  arbitration  clause  in  the  Massachusetts  standard  policy  is  a  condition 
precedent  to  right  of  action  unless  waived. 

The  company  wrote  for  fVirther  information  regarding  the  proofs  of  loss,  and 
added  that  it  did  not  admit  a  liability,  but  left  the  question  for  further 
consideration.  After  demands  for  further  information  from  the  company 
the  insured  wrote,  demanding  settlement.  The  company  did  not  reply, 
but  there  was  evidence  of  a  denial  afterward  of  liability. 

ffeldf  That  the  question  of  a  waiver  of  arbitration  was  for  the  jury. 

Edwik  C.  GiLBiAN  and  BiuiT  R  Kemp,  for  PlaiyHifin  Error. 

Louis  D.  Bbandeis  and  William  H.  Donbar, /or  Defendant  in  Error, 

MOBTON,  J. 

It  is  not  contended  that  the  plaintiff  had  not  under  its  leases  an 
insurable  interest  in  the  systems  that  were  destroyed,  and  in  the 
rentals  accruing  from  them. 

There  was  testimony  tending  to  show  that  there  was  an  oral  con- 
tract of  insurance  entered  into  Dec.  3,  though  the  policy  was  not 
issued  till  Dec.  11,  and  that  one  or  more  of  the  systems  were  de* 
stroyed  by  fire  before  the  last  named  date.  We  do  not  need  to  con- 
sider whether  knowledge  on  the  part  of  the  plaintiff  of  the  loss 
before  the  policy  issued  would  affect  its  right  to  recover  (see  Mead 
T&  Insurance  Co.,  158  Mass.,  124,  126;  Hallock  va  Insurance  Co., 

*  D«cUloii  nndered,  Jon*  33, 1898. 
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26  N.  J.  Liaw,  268);  nor  what  is  the  amount  for  which  the  defend- 
ant is  liable  if  the  plaintiff  is  entitled  to  maintain  its  action. 

The  defendant  contends  that  the  provision  in  the  policy  in  regard 
to  i  reference,  in  case  the  parties  are  anable  to  agree  as  to  the 
amount  of  loss,  is  a  condition  precedent  to  the  plaintiff's  right  to 
maintain  an  action,  and  that,  not  haying  been  complied  with  or 
waived  as  it  insists,  it  is  a  bar  to  the  maintenance  of  the  action. 
The  provision  in  the  policy  is  the  same  as  that  in  the  standard  form 
established  by  St.  1887,  c.  214,  §  60,  and  is  as  follows:— 

lo  case  of  loM  nnder  this  policy  and  a  fidlore  of  the  parties  to  agree  as  to 
the  amoont  of  loss,  it  is  mntaally  agreed  that  the  amount  of  Such  loss  shall 
be  referred  to  three  disinterested  men,  the  company  and  the  insured  each 
ehoosing  one  out  of  three  persons  to  he  named  hy  the  other,  and  the  third 
being  selected  by  the  two  so  chosen;  the  award  in  writing  by  a  minority  of 
the  referees  shall  be  condusive  and  final  upon  the  parties  as  to  the  amount 
of  loss  or  damage,  and  such  reference  unless  waived  by  the  parties  $kall  he  a 
eomiiiian  precedent  to  any  right  of  action  in  law  or  equity  to  recover  for  euck  Joes, 

The  italics  are  those  of  the  standard  form  as  enacted,  and  are 
also  in  the  policy.  We  think  that  this  constitutes  a  condition  pre- 
cedent. It  is  declared  to  be  so  in  express  terms.  But  for  that 
declaration  it  is  doubtful  if  it  could  be  so  regarded:  Beed  vs.  In- 
surance Co.,  138  Mass.,  575;  Clement  vs.  Insurance  Co.,  141  Mass., 
298.  The  policy  does  not  provide  that  no  action  shall  be  brought 
upon  it  until  or  unless  (which  are  the  words  more  commonly  signi- 
fying a  condition  precedent)  the  amount  has  been  ascertained  by 
arbitration.  The  condition  being  a  condition  precedent,  it  is  in- 
cumbent on  the  plaintiff  to  show  that  it  has  complied  with  it  or  that 
tile  defendant  has  waived  it  The  plaintiff  contends  that  there  is 
evidence  tending  to  show  that  it  has  been  waived  by  the  defendant. 
The  losses  occurred  on  different  dates  from  Dec.  5, 1890,  to  Jan.  23, 
1891,  inclusive.  The  plaintiff  sent  proofs  of  loss  to  the  defendant, 
liarch  10, 1891.  April  13th  following  the  defendant  sent  a  letter 
to  the  plaintiff  asking  for  further  information  in  regard  to  certain 
matters,  and  using  in  the  letter  the  following  language: — 

Please  understand  we  do  not  intend  by  anything  herein  said  to  make  any 
admission  of  legal  liability,  reserving  the  settlement  of  that  question  until 
after  we  shall  have  obtained  fhrther  information. 

If  this  cannot  be  fairly  interpreted  as  a  positive  denial  of  liability 
on  the  part  of  the  defendant,  it,  at  least,  cannot  be  construed  as  an 
admission  of  liability,  and  we  think  that  the  plaintiff  was  justified  in 
assuming,  if  it  did  so  assume,  that  the  defendant  did  not  concede, 
but  refused  to  admit,  its  liability,  and  was  not  ready  to  pay  the 
losses  until  it  had  obtained  further  information,  vnthout  intimating 
that  it  might  then  be  ready  to  pay  them.    It  is  noticeable  that  tbe 
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letter,  neither  in  terms  nor  inferentiallj,  expresses  even  a  qualified 
willingness  to  pay  the  losses  or  any  of  them,  or  suggests  that  the 
only  question  is  one  of  amount.  The  plaintiff  furnished  the  infor- 
mation required.  Subsequently  other  information  was  asked  for 
and  furnished,  and  finally,  on  May  29, 1891,  the  plaintiff,  in  reply  to 
a  letter  from  the  defendant  dated  May  28,  asking  for  still  further 
information,  stated  that  certain  proofs  which  had  been  furnished 
were  correct,  and  requested  the  defendant  to  inform  it  at  an  early 
date  "regarding  your  ftheirj  intention  to  pay  said  claims."  To 
this,  so  far  as  appears,  the  defendant  made  no  replj,  and  the  plain- 
tiff, after  waiting  till  May  19, 1892,  nearly  a  year,  brought  suit  It 
would  seem  from  one  or  two  of  the  letters,  and  from  some  testi- 
mony as  to  certain  interviews  between  the  plaintifrs  general  agent 
and  the  defendant's  vice-president,  that  at  the  dates  of  those  letters 
and  interviews  the  defendant  was  investigating  the  amounts  of  the 
losses,  but  there  is  nothing  to  show  that  the  declaration  quoted 
above  from  the  letter  of  April  13, 1891,  was  ever  qualified  or  with- 
drawn. Neither  is  there  anything  to  show  that  the  defendant  ever 
requested  that  the  matter  should  be  submitted  to  arbitration,  or 
did  anything  whatever  after  receiving  the  letter  of  May  29, 1891, 
from  the  plaintiff.  There  was  also  testimony  tending  to  show  that, 
the  defendant  ever  requested  that  the  matter  should  be  submitted 
to  arbitration,  or  did  anything  whatever  after  receiving  the  letter  of 
May  29, 1891,  from  the  plaintiff.  There  was  also  testimony  tending 
to  show  that,  in  interviews  between  the  treasurer  of  the  plaintiff 
and  agents  and  representatives  of  the  defendant,  the  latter  refused 
to  pay,  and  denied  the  liability  of  the  defendant,  and  never  sug- 
gested that  the  loss  should  be  submitted  to  arbitration.  It  is  well 
settled  that  an  insurance  company  may  waive  conditions  inserted 
in  the  policy  for  its  benefit,  and  that  such  waiver  may  be  inferred 
from  the  conduct  of  its  agents  and  representatives:  Wainer  vs.  In- 
surance Co.,  153  Mass.,  335;  Jones  vs.  Insurance  Co.,  168  Mass.,  245, 
248;  Hayes  vs.  Insurance  Co.,  170  Mass.,  491;  Lewis  vs.  Insurance 
Co.,  52  Me.,  492;  Heaton  vs.  Insurance  Co.,  7  R.  L,  502.  The 
statute  providing  that  failure  on  the  part  of  an  insurance  company 
to  do  certain  things  shall  constitute  a  waiver  of  the  right  to  ^bi- 
tration  does  not  provide  the  only  mode  in  which  a  company  may 
waive  the  right:  Wainer  vs.  Insurance  Co.,  supra.  It  may  be 
waived  orally:    Hutchinson  v&  Insurance  Co.,  153  Mass.,  145. 

We  think  that  it  would  have  been  competent  for  the  jury  to  find 
that  the  defendant  did  not  rely  on  the  provision  in  regard  to  arbi- 
tration for  the  losses,  and  that  the  plaintiff  was  justified  in  assuming, 
if  it  did  so  assume,  that  ijke  question  was  primarily  one  of  liability. 
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aad  Bot  of  amount.  The  neglect  of  the  defendant  to  reply  to  the 
plaintiff's  letter  of  May  29, 1891,  demanding  payment,  and  its  sub- 
sequent conduct,  are  circumstances  which  the  jury  might  find  more 
consistent  with  this  view  thaii  with  the  view  that  the  question  was 
one  of  amount,  especially  when  considered  in  connection  with  the 
testimony  tending  to  show  that  the  defendant  had  denied  its  liabil- 
ity, and  did  not  at  any  time  seek  to  have  the  matters  in  dispute 
submitted  to  arbitration.  A  majority  of  the  court  think  that  the 
question  of  waiver  should  have  been  submitted  to  the  jury. 

The  defendant  also  contends  that  performance  of  the  condition  or 
excuse  for  its  nonperformance  should  have  been  alleged.  This  is 
true:  See  Pub.  St.  c.  167,  §  2,  cl.  10;  Palmer  vs.  Sawyer,  114  Mass., 
1,  13.  But  the  declaration  was  not  demurred  to,  and  can  be 
amended.     Exceptions  sustained. 


SUPREME  COURT  OF  NEBRASKA. 


HOME  FIRE  INS.  CO. 

vs, 

BERNSTEIN.* 

Knowledge  on  tlie  part  of  an  ageut  of  an  insnranoe  company,  authorized  to 
ooontersign  and  issne  its  policies^  of  facts  which  render  the  contract 
Toidable  at  tiiie  insarer's  option,  is  knowledge  of  the  company ;  and  of 
such  facts  is  that  additional  insurance  has  been  obtained  contrary  to  ai^ 
expressed  condition  of  the  contract.     • 

A  policy  of  insurance,  in  which  the  sum  thereof  is  stated  in  the  aggregate, 
but  further  expressed  in  a  specific  amount  on  each  several  designated 
portions  of  the  insured  property,  is  not  an  entire  and  indivisible  contract ; 
but^  to  each  division  of  tne  property  it  is  entire,  though  there  may  be 
included  in  a  division  several  articles. 

A  condition  or  provision  of  such  a  policy  will  not  be  construed  as  applicable 
to  the  property  considered  as  a  whole,  but  as  operative  and  of  force  rela- 
tive to  each  separated  portion  or  division  thereof. 

If^  of  several  articles  included  in  one  of  the  divisions  of  property  in  such  a 
policy,  and  as  to  which  the  amount  for  which  the  several  articles  are  in- 
sured are  stated  in  gross,  and  not  in  any  manner  specifically,  any  are  in- 
cambered  by  mortgage,  it  is  violative  of  a  conaition  of  the  contract 
wherein  it  is  provided :  "  This  entire  policy,  unless  otherwise  provided 
by  an  agreement  indorsed  hereon  or  added  hereto,  shall  be  void  *  *  • 
if  the  property  now  is,  or  shall  become  during  the  term  of  the  policy,  in- 
cambered  by  mortgage  or  otherwise ;''  and  such  violation  is  effective 
Cimd  of  defense  <n  &e  company  in  an  action  on  the  policy  for  a  loss  by 
of  the  said  articles,  or  some  of  them. 

leadsred,  Jane  %,  1108.    Syllftbiu  by  th«  Oonii. 
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J.  Fawobtt  and  R  O.  Bubbanx,  for  Phxiniiff  in  Error. 
N.  V.  Hablan,  for  Defendant  in  Error. 

HABBISONy  C.  J. 

Of  date  May  1, 1898,  there  was  oountemgDed  by  the  agent  of  the 
plaintiff  in  error  at  York,  and  iesued  to  defendant  in  error,  a  policy 
of  inmirance  against  loss  by  fire,  which,  in  respect  to  consideration, 
time  of  existence  of  the  contr»et,  and  the  location  and  description 
of  the  property  insured,  was,  in  terms,  as  follows: — 

In  oonsideration  of  nine  dollars  preminm,  and  the  stipnlations  herein 
named,  does  insure  W.  Bernstein,  for  the  term  of  one  year  firom  the  first  day 
of  May,  18dS,  at  noon,  to  the  first  day  of  May,  1894,  at  noon,  against  all  direot 
lose  or  damage  by  fire  exoept  as  hereinafter  proTided,  to  an  amount  not  ex- 
ceeding $600,  to  the  following  desoribed  property  while  located  and  con- 
tained as  desoribed  herein,  and  not  elsewhere,  to  wit :  |25  on  his  one-story 
frame,  shingle-roof  bam,  |25  on  his  carriage  and  harness  contained  therein, 
$660  on  his  stock  of  harness,  saddles,  collars,  fly  nets,  whips,  leather  in  stock, 
harness,  hardware,  consisting  of  buckles  and  iron  furnishings  for  harness, . 
'  and  all  merchandise  usually  kept  for  sale  in  a  general  harness  store ;  all  while 
contained  in  a  one-story  frame,  shingle-roof  building,  situated  on  lot  one  (1>, 
block  44,  New  York,  now  City  of  York,  Nebraska. 

In  an  action  instituted  for  defendant  in  error  in  the  County  Court 
of  York  County  it  was  alleged  that  on  March  1, 1894,  the  insured 
property,  except  the  bam  and  carriage  and  harness,  was  destroyed 
by  fire,  and  of  the  payment,  to  which  the  company  by  its  contract 
was  obligated,  there  had  been  a  refusal  and  failure  on  its  part.  In 
the  answer  filed  for  the  company  it  was  pleaded,  among  other  de- 
fenses, that  of  the  conditions  and  restrictions  of  the  policy  it  was 
provided :  "This  entire  policy,  unless  otherwise  provided  by  an 
agreement  indorsed  hereon  or  added  hereto,  shall  be  void  if  the  in- 
sured now  has,  or  shall  hereafter  have,  make,  or  procure,  any  other 
contract  of  insurance,  whether  T&lid  or  not,  on  the  property  covered 
in  whole  or  in  part  by  this  policy,  or  if  the  property  now  is,  or  shall 
become  during  the  term  of  this  policy,  incumbered  by  mortgage  or 
otherwise," — and  that  the  defendant  in  error  had  violated  each  of 
the  foregoing  by  the  procurement  of  additional  insurance  on  the 
property,  and  had  incumbered  the  same  by  the  execution  and  de- 
livery to  designated  parties  of  chattel  mortgages  thereon.  In  the 
reply  it  was  asserted  that  of  the  additional  insurance  the  agents  of 
the  company  had  notice  prior  to  the  time  of  the  destruction  of  the 
property.  In  regard  to  the  chattel  mortgages,  it  was  admitted  that 
they  were  executed  and  delivered,  but  it  was  pleaded  that  they 
were  of  only  a  part  of  the  property,  of  which  there  was  sufficient  re- 
mained unincumbered  to  amount  in  value  to  more  than  the  sum  ex- 
pressed in  the  contract  of  insurance.    From  the  judgment  of  the 
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County  Ck>art  there  was  an  appeal  to  the  District  Court,  wheretm 
the  pleadingB  were  the  same  as  had  been  filed  in  the  County  Court. 
A  jury  was  waiyed,  and  a  trial  resulted  in  a  judgment  against  the 
company. 

In  error  proceedings  for  the  company  it  is  urged  that  the  policy 
was  avoided  by  the  additional  insurance  on  the  property  which  was 
obtained  by  defendant  in  error.  This  is  met  for  the  de- 
fendant by  the  fact  which  appeared  in  evidence  that  the 
agents  of  the  company  at  York  had  notice  of  the  addi- 
tional insurance.  Of  this  branch  of  the  argument  it  must  be 
said  that  the  condition  of  the  policy  relative  to  other  insurance,  the 
manner  of  issuance  of  policies, — which  was  by  the  local  agent,  after 
countersigning  by  them, --and  the  knowledge  which  the  agent  re- 
ceived of  the  other  insurance,  all  were  of  such  nature  as,  in  com<^ 
bination,  to  bring  the  matter  here  involved  directly  within  the  rule 
announced  in  the  opinion  in  Eagle  Fire  Co.  vs.  Olobe  Loan  &  Trust 
Co.  (44  Neb.,  880),  wherein  it  was  stated  of  a  like  contention: "  Knowl- 
edge on  the  part  of  the  agent  of  an  insurance  company,  authorized 
to  issue  its  policies,  of  facts  which  render  the  contract  voidable  at 
the  insurer's  option,  is  knowledge  of  the  company."  And  also  to 
render  inapplicable  the  doctrine  of  Insurance  Co.  vs.  Heiduk  (30 
Neb.,  288),  cited  on  this  subject  for  the  company. 

It  is  also  contended  for  the  company  that  by  reason  of  the  incum- 
brance or  chattel  mortgages  placed  on  the  personal  property  by  de- 
fendant in  error  the  company  was  released  from  liability.  We  have 
copied  herein  the  portion  of  the  policy  descriptive  of  the  property 
insured,  and  it  will  be  noticed  by  its  perusal  that,  although  the 
amount  to  which  the  contract  extended  was  stated  in  the  aggregate 
at  $600,  there  were  further  statements  by  which  the  sum  was  made 
applicable,  separatdy,  to  bam  $25,  $25  on  carriage  and  harness,  and 
$560  '*on  his  stock  of  harness,  saddles,  collars,  fly  nets,  whips, 
leather  in  stock,  harness  hardware,  consisting  of  buckles  and  iron 
furnishing  of  harness,  and  all  merchandise  usually  kept  for  sale  in 
a  general  harness  shop."  This  constituted  the  contract  severable 
in  relation  to  the  three  stated  kinds  of  property,  and  not  as  a  whole, 
entire  and  indivisible;  and  a  mortgage  on  the  bam  would  not  have 
precluded  a  recovery  for  a  loss  by  fire  of  either  of  the  other  kinds 
of  property  described;  or  a  mortgage  on  any  one  of  the  designated 
dirisions  would  have  oflTered  no  defense  in  an  action  to  recover  for 
a  loss  by  fire  of  either  of  the  others:  Insurance  Co.  vs.  Schreck, 
27  Neb.,  627;  Insurance  Co.  vs.  Fairbank,  82  Neb.,  750;  Insurance 
Co.  vs.  Orimes,  33  Neb.,  340.  But  it  must  be  added  that,  relative 
to  each  specifically  designated  property  or  list  of  stated  articles  to 
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which  a  certain  sum  was  set  apart  to  be  paid,  for  its  loss,  the  oon^ 
tract  was  entire  and  indivisible,  and  the  policy  must  be  subjected  to 
a  construction  which  makes  it  applicable,  and  its  several  conditiond, 
to  its  severability  in  respect  to  property.  To  do  so  makes  the  state- 
ment in  regard  to  incumbrance  of  force  as  to  each  of  the  divisions 
of  articles  insured.  But  it  is  urged  in  this  connection  that  the 
words  of  the  policy  are,  ''If  the  property  now  is  or  shall  become 
*  *  n^^  incumbered,"  by  mortgage  or  otherwise;  that  this  means 
all  the  property,  and  an  incumbrance  of  any  part  would  or  did  not 
affect  the  insurance;  that  if  it  was  desired  to  make  the  prohibition 
against  an  incumbrance  apply  to  other  than  all  the  property,  it 
should  be  framed  to  read  as  do  a  great  many, — ''the  property,  or  any 
part  thereof."  This  has  support  in  Insurance  Go.  vs.  Lorenz  (Ind. 
App.).  With  this  we  cannot  and  do  not  agree.  It  is  probably  true 
that  insurance  contracts  are  strictly  construed  against  the  insurer, 
but  this  does  not  require  that  a  meaning  should  be  given  them  not 
in  consequence  with  good  reason  and  fairness  in  the  due  enforce- 
ment of  the  contract  between  the  parties  thereto.  As  we  have  be- 
fore stated,  after  it  is  determined  that  the  contract  is  divisible  in 
relation  to  the  property  insured,  the  other  portions  of  the  policy 
each  must  be  held  applicable  to  any  separable  part.  The  reason 
for  the  restriction  in  the  policy  in  respect  to  incumbrance  is  that 
the  risk  which  the  company  has  assumed  may  not  be  increased. 
The  theory,  at  least,  is  that  anything  which  decreases  the  interest 
of  the  insured  in  the  property  correspondingly  increases  the  risk. 
A  mortgage  or  other  incumbrance  does  this,  and  an  incumbrance 
by  mortgage  of  any  or  all  the  articles  designated  in  gross  in  any  of 
the  divisions  of  the  property  included  in  the  policy  here  in  question 
was  directly  within  the  spirit  and  intent,  and  fairly  and  reasonably 
within  the  unstrained,  clear  import,  of  the  words  of  the  contract, 
violative  thereof,  and  furnished  forceful  matter  of  defense  herein 
for  the  company.  It  follows  that  the  judgment  was  erroneous,  and 
must  be  reversed.    Reversed  and  remanded. 
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SUPREME  COURT  OF  PENNSYLVANIA. 


UNITED  SECURITY  LIFE  INS.  &  TRUST  CO. 

RITCHEY.* 

A  life  insuranoe  contract  provided  that  in  consideration  of  the  amount  of 
insurance  paid  down  by  the  company  in  advance,  the  insared  would  pav 
a  monthly  preminm  for  a  fixed  period,  iecared  by  a  mortgage.  Deatn 
extingaished  the  mortgage.  In  the  event  of  nonpayment  of  premiums, 
the  company  might  collect  them  as  they  fell  due  or  demand  the  repay- 
ment of  the  sum  advanced.  The  insured  might  cancel  after  five  years, 
and  the  company  agreed  to  account  for  the  surrender  value  of  the  policy. 

Held,  That  though  novel,  it  was  not  an  unconscionable  agreement. 

Held,  That  allegations  of  defaults  and  reinstatements  on  payment  of 
amounts  due,  could  not  be  met  by  the  claim  that  the  policy  had 
lapsed  by  default  and  the  payments  made  were  simply  payments  on 
the  loan. 

HsiKSLiNa  &  Madden,  for  Appellant, 

Abdrew  H.  McOamant,  Henbt  La  Barre  Jatke,  and  Biddle  ft 
Wabd,  for  Appellee, 

Dean,  J. 

The  plaintiff's  scheme  of  life  insurance  is  comparatiyely  a  new 
one.  It  pays  to  the  insured,  at  once,  the  amount  of  his  insurance. 
In  consideration,  the  insured  contracts  to  pay  to  the  company,  for 
a  fixed  period,  an  agreed  monthly  premium,  to  be  secured  by 
mortgage.  The  death  of  the  insured,  ipso  facto,  extinguishes  the 
mortgage;  but,  on  failure  to  pay,  the  company  has  the  option  of 
collecting  the  premiums  as  they  fall  due,  or  of  demanding  repay- 
ment of  the  amount  of  the  insurance  advanced.  In  substance,  the 
contract  is  nothing  more  than  the  usual  endowment  policy,  with  this 
difference:  The  insu]:ed,  instead  of  paying  bis  annual  premiums 
for  a  x>eriod  of  ten  or  fifteen  years,  and  then  receiving  the  amount 
of  his  policy,  receives  the  amount  down  at  the  date  of  the  con- 
tract, and  engages  to  pay  the  premiums  until  the  end  of  the  term, 
for  the  performance  of  which  stipulation  he  gives  as  security  a 
mortgage,  from  which  last,  if  death  occurs  during  the  term,  he  is 
diicharged.  Notwithstanding  the  epithets  bestowed  upon  it  in 
tiie  argument,  the  contract  is  in  no  sense  unfair  or  unconscionable. 
It  probably  offers  a  temptation — the  possession  of  ready  money — 
to  the  needy  or  adventurous,  over  the  ordinary  policy,  payable 
ooly  at  death  or  at  the  end  of  the  term,  which  induces  this  class 

•  DMlston  rMidered.  July  21, 1»S. 
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to  insure,  who  would  not  otherwise  do  so.  But  we  have  nothing 
to  do  with  the  form  of  men's  contracts,  so  long  as  they  are  lawful, 
as  is  this  one. 

On  Sept  80, 1889,  the  defendant,  Bitchey,  received  from  plaint- 
iff the  sum  of  $2,700,  which  he  agreed  to  repay  plaintiff  within 
fifteen  years,  in  monthly  installments,  commencing  with  $34.83, 
then  annually  decreasing  until  the  last  year,  when  the  monthly 
payment  was  $17.01.  If  he  died  at  any  time  after  the  date  of  the 
policy,  all  liability  for  further  payments  ceased.  The  insured,  fur- 
ther, had  the  right  to  cancel  the  policy  at  any  time  after  five  years, 
upon  paying  any  premiums  then  due;  and  the  company  then  agreed 
to  account  to  him  for  the  surrender  value  of  the  policy,  to  be  com- 
puted according  to  the  life  tables  then  adopted  and  in  use  by  the 
company,  access  to  which  tables,  at  the  office  of  the  company, 
should  at  all  times  be  had  by  the  insured.  Bitchey  paid  his 
monthly  premiums  promptly  until  March,  1890,  when  he  made  de- 
fault. Subsequently,  April  24,  1890,  he  made  good  the  default, 
and  the  company  reinstated  him.  Frequent  defaults  and  reinstate- 
ments occurred  between  that  date  and  Aug.  15,  1895,  when  he 
finally  ceased  paying,  and  asked  the  company  for  a  statement  show- 
ing the  amount  owing  by  him  on  the  mortgage.  The  statement  was 
furnished,  showing  a  balance  due  the  company,  after  crediting  all 
payments  as  premiums,  of  $1,902.  The  defendant  neglecting  to 
provide  for  payment,  sci.  fa.  was  issued  on  the  mortgage.  To  this 
defendant  made  affidavit  of  defense,  averring  that  on  his  default  in 
payment  due  March,15, 1890,  the  contract  of  insurance  was  forfeited, 
and  any  payments  made  by  him  thereafter,  up  to  Feb.  15, 1893, 
were  but  payments  on  the  loan;  that  at  that  date  he  was  reinstated 
by  the  company  on  the  insurance  contract,  and  that  he  then  paid 
for  insurance  risk  until  Aug.  16, 1893,  when  he  again  defaulted; 
and  that  although  he  made  monthly  payments  up  to  November, 
1896,  they  were  but  payments  on  the  debt,  and  not  on  the  contract 
of  insurance.  The  plaintiff  took  a  rule  for  judgment  for  want  of 
a  sufficient  affidavit  of  defense,  which  rule  the  court  below,  in 
opinion  filed,  made  absolute.  From  that  judgment  we  have  this 
appeal  by  defendant 

A  careful  examination  of  the  affidavit  discloses  no  fact  in  denial 
of  plaintiff's  statement  The  statement  avers  the  original  debt  by 
the  contract;  then  sets  out  all  the  payments  made  as  monthly 
premiums.  Each  one  was  the  exact  amount,  to  a  cent,  of  the 
premiums  due  on  the  insurance  contract.  The  defendant  does 
not  allege  that  any  payment  made  is  not  credited,  but  he  denies 
that  the  payments  during  the  periods  of  default  were  on  the  insur- 
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EDce  risk.  He  alleges  that  from  March  15, 1890,  to  February,  1898, 
the  company  was  not  carrying  a  life  risk,  but  merely  a  loan.  He 
does  not  deny  the  averments  of  the  company  that  wbeneTer  he 
made  good  a  default  (that  is,  paid  up  arrears)  he  was  reinstated 
His  defense  is  an  inference  wholly  unwarranted  by  the  facts, 
averred.  He  says  he  made  default,  and  the  company  notified  him 
that  his  insurance  ceased  until  he  made  payment;  then  he  made 
payment  of  the  exact  amount  of  premium  due,  and  the  company 
accepted  and  receipted  for  it.  He  says  they  gave  him  no  notice 
of  reinstatement;  therefore  the  company  no  longer  carried  his  life 
risk,  and  the  sum  paid  must  be  credited  on  the  mortgage  as  a  loan 
at  6  per  cent  interest.  This  would  make  a  diflference,  he  does  not 
state  how  much,  but  obviously  of  several  hundred  dollars  in  his 
favor.  The  inference,  as  we  have  said,  is  not  warranted.  As  sug- 
gested by  the  learned  judge  of  the  court  below,  suppose  he  had 
died  during  one  of  these  periods,  when,  as  he  alleges,  the  company 
was  not  carrying  his  life  risk,  and  it  had  brought  suit  on  the  mort- 
gage, alleging  the  insurance  contract  had  been  forfeited;  then  his 
representatives  had  exhibited  receipts  of  the  company  for  every 
monthly  premium, — some  of  them,  however,  dated  long  after  the 
premium  had  become  due;  would  any  court  have  failed  to  promptly 
decide  that  the  acceptance  of  the  premium  was  a  waiver  of  the 
right  to  declare  a  forfeiture,  for  the  default  ?  Not  a  single  one  of 
the  material  facts  averred  by  plaintiff  is  denied,  and  the  court  below 
properly  decided  that  defendant's  conclusion  was  not  sustained. 

Another  point  made  by  appellant  is  that  the  statement  is  insuffi- 
cient because  the  settlement  value  tables  are  not  appended  to  it. 
He  complained  of  this  in  the  court  below,  before  filing  his  affidavit; 
and  the  court  enlarged  the  time  for  filing,  that  he  might  have 
opporitinity  to  examine  these  tables  in  the  office  of  the  company. 
They  are  a  long  series  of  mathematical  calculations,  constituting  a 
volume.  It  would  be  needlessly  burdensome  to  copy  and  attach 
them  to  a  statement.  By  the  express  words  of  his  contract,  these 
tables  were  open  to  his  inspection  at  all  times  at  the  office  of  the 
company.  At  his  own  request  he  was  given  time  to  examine  them. 
His  contract  fixes  but  that  one  place  where  the  company  is  bound 
to  exhibit  them  to  him.  No  suitor  is  bound  to  attach  to  his  state- 
ment a  copy  of  the  multiplication  table,  a  table  of  logarithms,  or  a 
eopy  of  life  tables.    The  judgment  is  affirmed. 
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SUPREME  COURT  OF  MICHIGAN. 


COLLINS 
NORTH  BRITISH  &  BiERCANTILE  INS 


.  CO.*  ) 


The  iiiBiired  sketched  for  the  agent  a  rough  diagram  of  the  location  of  the 
insured  lumber  and  the  surrounding  buildings,  which  was  copied  hj 
the  agent's  clerk,  and  showed  a  mill  about  260  feet  distant  from  the  lumber 
and  other  buildings,  95  feet  away,  but  not  in  line  with  the  mill.  It  was 
understood  that  the  diagram  was  crude. 

Heldf  That  the  question  whether  a  provision  for  a  clear  space  provision  was 
violated,  or  whether  the  original  draft  was  sufficiently  correct  to  estop 
the  company,  was  for  the  jury. 

McGabbt  &  Nichols,  for  Appellant. 

Gboboe  Luton  (William  D.  Fuller,  of  counsel),  for  Appellee. 

MONTOOMEET,  J. 

The  plaintiff  recofvered  a  yerdict  on  a  fire  insoranoe  policy,  and 
defendant  brings  error.  The  defenses  made  below  were  two: 
(I)  That  the  plaintiff  himself  burned  the  property;  and  (2)  that 
there  was  a  yiolatioo  of  the  '*  clear-space  clause,*'  so  called. 

The  first  question  was  submitted  to  the  jury,  and  found  against 
the  defendant.  The  meritorious  question  arises  out  of  the  follow- 
ing provisions  of  the  policy,  viz.:  "Warranted  by  the  assured  that 
a  continuous  clear  space  of  150  feet  shall  hereafter  be  maintained 
between  the  property  hereby  assured  and  any  wood-working  or 
manufacturing  establishment."  It  appeared  by  the  undisputed 
testimony  that  there  was  not  between  an  unused  saw-mill  and  the 
lumber  insured  150  feet  of  clear  space;  that  the  mill  was  situated 
about  250  feet  in  a  direct  line  from  the  lumber,  but  that  101  feet 
from  the  lumber  was  a  house  18x48,  and  that  from  this  house  to  the 
mill  was  a  distance  of  about  100  feet  Plaintiff's  counsel  concede 
that  the  situation  was  not  exactly  as  warranted,  but  contend  that 
the  agent  of  the  insurance  company  was  fully  apprised  of  the  situ- 
ation before  the  policy  was  written,  and  that,  therefore,  within  the 
rule  laid  down  in  Michigan  Shingle  Oo.  vs.  State  Inv.  &  Ins.  Co. 
(94  Mich.,  389),  and  Michigan  Shingle  Go.  vs.  Pennsylvania  Fire 
Ins.  Co.  (98  Mich.,  611),  the  company  is  estopped  from  asserting 
the  breach  of  warranty.  The  defendant's  counsel,  on  the  other 
hand,  contends  that  the  undisputed  testimony  shows  that  the 
true  state  of  facts  was  not  revealed  to  the  agent.    It  would  appear 

*  Deoition  rendered,  Oct.  8, 1898. 
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by  the  teetimoDir  of  defendant's  witnesees  that  a  diagram  was  pre- 
pared by  a  Mrs.  Underwood,  a  clerk  in  the  office  of  the  agent  Shaw; 
that  this  diagram  showed  the  distance  from  the  lumber  to  the  mill 
to  be  260  feet;  that  in  a  line  drawn  from  the  mill  to  the  lumber  east 
and  west  there  were  no  buildings  or  bams,  but  a  dwelling  house  and 
barn  were  shown  further  north;  that  the  bam  was  marked  95  feet 
from  the  lumber,  and  the  distance  from  the  bam  to  the  mill  was  not 
given,  nor  were  the  dimensions  of  the  bam  given;  so  that  it  is  not 
very  dear  from  the  plat  whether  or  not  there  would  be  150  feet  of 
dear  space  hetween  the  barn  and  the  mill,  assuming  the  correctness 
of  the  map,  but  it  is  clear  that,  according  to  any  scale  adopted,  there 
was  not  shown  any  such  clear  space.  If  the  distance  noted  on  the 
east  and  west  line  as  250  feet  be  taken  as  a  basis,  it  is  still  uncertain, 
as  the  size  of  the  bam  is  not  given. 

It  18  admitted,  however,  that  the  diagram  drawn  by  Mrs.  Under- 
wood is  inaccurate,  in  that  it  should  have  placed  the  house  and  shed 
substantially  on  a  direct  east  and  west  line  drawn  from  the  lumber 
to  the  mill>  and  that  there  was  not  in  fact  a  clear  full  space  of  150 
feet  It  is  contended  by  counsel  for  defendant  that  plaintiff's  own 
testimony  shows  that  this  diagram  was  drawn  from  the  plaintiff's 
directions,  and  fully  approved  by  him.  Mr.  Collins  did,  it  is  true, 
testify  that  the  preparation  of  the  diagram  was  done  under  his 
sux)6rvi8ion,  but  he  further  testifiecl  as  follows:  '^Q.  What  is  your 
recollection  as  to  the  location  as  given  by  you  of  the  bam  and  the 
dwelHng  house  that  were  represented  here  to  the  left  of  the  250 
feet?  A.  Well,  I  think  this  is  just  the  same  as  I  have  looked  at 
before.  I  went  there,  and  made  an  application  to  insure  the  lumber 
that  I  had  at  Conger  Station;  and  Mr.  Shaw  asked  me  the  location 
and  the  surroundings,  and  I  went  on  and  described  to  him,  as  well 
as  I  could,  and  he  didn't  appear  to  understand.  Then  I  took  a 
scrap  of  paper,  and  made  a  rough  diagram  of  it,  upon  which  I 
represented  those  buildings;  and  I  told  them  about  these  buildings 
being  there,  and  the  distance.  The  house  I  represented  as  a  small 
hoose,  and  a  small  barn,  I  think  I  called  it,  that  was  north  of  it. 
I  had  marked  out  the  location  of  this  dwelling  on  this  diagram'. 
Q.  How  does  the  location  that  Mrs.  Underwood  has  given  upon 
the  diagram  of  that  house  and  bam  correspond  with  what  you  told 
them,  as  you  remember  it»  as  to  the  location?  Have  they  got  it 
correct  as  you  told  it?  A.  They  have  got  it  correct  with  the  ex- 
cepfcion  of  having  the  buildings  farther  north  than  I  marked  them  in 
my  diagram, — ^than  I  told  them.  That  is  my  recollection.  Q.  You 
made  no  measurement  at  the  time,  and  didn't  make  any  diagram  of 
the  ground,  and  what  you  told  them  was  from  your  recollection  of 
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things  there?  jL  I  had  paeed.  I  hadm't  meMored  with  a  tapeline. 
Q.  (ehowing  witness  s  msp.)  You  notice  on  this  map  a  honse  and 
shed,  as  thej  call  it,  represented  as  being  on  a  direct  line  between 
the  lumber  and  the  mill?  A.  Yes»  nr.  Q.  Now,  yon  see  the  way 
ihej  represented  it  on  the  diagram  ?  A.  Yes,  sir.  Q.  Way  to  the 
north  or  left  of  that  ?  jL  Yes,  sir.  Q.  You  say  you  had  paced  the 
distance  from  the  lumber  to  the  house  ?  A.  Yes,  sir;  I  made  it  95 
feet  by  pacing  and  101  feet  by  measurement  with  a  tapeline  after- 
wards; that  was  from  the  house  to  the  lumber.  Q.  What  I  want 
to  know  is  whether  Mrs.  Underwood  is  correct  according  to  your 
recollection, — whether  you  represented  the  location  of  this  house 
in  the  place  she  has  put  it  on  the  diagram.  A.  I  don't  think  I  did. 
I  knew  where  the  house  was.  I  think  that  I  got  the  honse  on  the 
diagram  that  I  gare  her,  and  I  think  you  will  find  it,  if  you  find  it» 
right  there  at  the  north  end  of  the  house,  as  represented  here.  I 
made  this  diagram  by  standing  oyer  near  the  lumber  on  the  north 
part,  and  IMooked  from  there,  and  I  think  I  got  the  house  a  little 
too  fkr  north.  But  I  don't  think  I  got  it  as  far  north  as  she  has  got 
it  I  am  quite  positiTc  that  I  did  not  I  think  she  made  a  mistake 
there.  Q.  Did  you  pronounce  it  correct  after  she  had  got  through 
drawing  it,  as  she  testifies?  A.  I  did  not  look  at  it  at  that  time  as 
it  is  here  now,  if  that  is  the  one.  Q.  She  testifies  that  that  is  the 
one.  HaTc  you  any  doubt  of  that?  Have  you  any  doubt  that  she 
testified  to  the  fact?  A.  I  would  not  want  to.  It  don't  seem 
possible  to  me  that  I  could  be  so  mistaken  about  that  house  being 
so  far  to  one  side  there,  but  I  haye  no  doubt  of  her  truth  in  the 
matter."  We  think  this  testimony  was  sufficient  to  raise  a  question 
f6r  the  jury  as  to  whether  the  plaintiff,  at  the  time  of  taking  out  the 
insurance,  informed  the  agent  of  the  situation  of  the  property  with 
substantial  accuracy.  It  is  significant  that  none  of  the  parties 
understood  that  this  diagram  was  precisely  accurate.  If,  as  the 
piftimfiff  states,  the  diagram  drawn  by  him  shows  the  house  and 
bam  further  south,  it  was  not  his  fault  that  the  derk  made  the 
mistjtke  in  putting  on  paper  the  results  of  the  information  giyen 
her.  The  other  questions  raised  have  had  consideration,  and  no 
error  is  discovered.  The  judgment  will  be  affirmed.  The  other 
justices  concurred. 
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SUPREME  COURT  OF  GEORGIA. 

ATLANTA  ACCIDENT  ABBTS  ^  ^ 

ALEXANDER* 

Wlieit  9me  Is  iBsmed  agaiBst  **penonmi  bodily  iBjories,  elfeoMl  *  «  «- 
through  external;  yiolent,  and  accidental  means,"  and  there  is  evidenco 
t«Bdhig  to  show  that  an  iidnry  leceiyed  by  the  insured  resulted  from 
such  means,  the  juxy  should  determine,  as  a  ^estion  of  fact,  whether 
the  ii^ury  aid  result  from  accidental  means.  In  the  present  case  this 
isnie  was,  under  the  charge  of  the  court,  fairly  submitted  to  the  Jury, 
and  there  was  sufficient  eia<leoee  to  sustain  the  finding. 

The  insurer  is  not  relieyed  from  liability  ujKm  such  a  policy  by  a  clause 
therein  providing,  in  effect,  that  the  insurance  should  not  co^er  '*  injuries 
Of  death  resulting  from,  or  caused  directly  or  indirectly,  wholly  or  in 
psrt^  by  disease  or  bodily  infirmity,  hernia,  *  *  *  rupture,"  ete.. 
althougpli  the  ii^ury  receiyed  may  have  produced  hernia,  which  causea 
the  de«tii  of  the  inmed. 

BoBVcm  Smbb  umI  Ymaxk  Oob3M)K,  for  FiahUiftn  Em^. 
TiflBBB  WooiXBV,  for  D^tndarU  in  Error, 

SmfOKB,  C.  J. 
1.  Is  tlie  OMe  of  Aflflociftlion  t&  Barry  (181 U.  S.,  100),  it  appeared 
tiwt  turee  pereoiie  jumped  to  ike  groand  f rcnn  a  platform  lour  or 
i¥e  feet  bigh*  Two  of  them  landed  safely,  while  Barry  was  injured 
by  the  jumpw  This  seemed  to  hafe  caused  some  djearrangement  of 
the  itomaeh,  aad,  after  lingering  nine  days,  Barry  died.  There  was 
no  sridenee  of  anything  nnnsaal  in  the  jump.  The  qnestion  was 
fohmiiled  by  the  trial  jndge  to  the  jury,  who  found  that  Barry's 
death  was  caused  by  accident,  and  was  the  result  of  external,  vid^, 
and  aecBdental  means.  The  case  was  carried  to  the  Supreme  Oonrt 
of  tile  Xhnted  States,  and  the  judgment  of  the  lower  court  affirmed. 
Bhiohford,  J.,  in  deKvering  the  opinion  of  the  court,  said:  "It  is 
ftnUier  urged  that  there  was  no  evidence  to  support  the  Terdiot, 
beeauae  no  accident  was  shown.  We  do  not  concur  in  this  view. 
^Rm  two  companions  of  the  deceased  jumped  from  ttie  same  plat- 
fom,  at  the  same  time  and  place,  and  alighted  safely.  It  must  be 
presumed,  not  only  that  the  deceased  intended  to  alight  safely,  but 
llmght  that  he  would.  The  jury  were,  on  all  the  evidence,  at 
libtrty  to  say  that  it  was  an  accident  that  h#  did  not  The  court 
pn^erly  instmeted  them  that  the  jumping  oft  the  platfinrm  was  the 
at  by  wUeh  the  injury,  if  any  was  sustained,  was  caused;  that 
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the  question  was  whether  there  was  anything  accidental,  unfore- 
seen, involuntary,  unexpected,  in  the  act  of  jumping,  from  the  time 
the  deceased  left  the  platform  until  he  alighted  on  the  ground;  that 
the  term  '  accidental '  was  used  in  the  policy  in  its  ordinary,  popular 
sense,  as  meaning  'happening  by  chance,  unexpectedly  taking  place, 
not  according  to  the  usual  course  of  things,  or  not  as  expected;' 
that,  if  a  result  is  such  as  follows  from  ordinary  means,  voluntarily 
employed,  in  a  not  unusual  or  unexpected  way,  it  cannot  be  called 
a  result  effected  by  accidental  means;  but  that  if,  in  the  act  which 
precedes  the  injury,  something  unforeseen,  unexpected,  unusaal; 
occurs,  which  produces  the  injury,  then  the  injury  has  resulted 
through   accidental  means."     In  the  case  of  Insurance  Co.   vs. 
Burroughs  (69  Pa.  St.,  48),  the  insured,  while  assisting  in  hauling 
and  handling  hay,  sustained  an  injury  to  the  abdominal  muscles, 
producing  peritoneal  inflammation,  which  resulted  in  death.    It  was 
held:    ''An  accidental  strain,  resulting  in  death,  is  an  accidental 
injury,  within  the  meaning  of  the  policy.    The  words  in  thef  policy 
include  death  from  any  unexpected  event  happening  by  chance, 
and  not  occurring  according  to  the  usual  course  of  things."    In  the 
case  of  McCarthy  vs.  Insurance  Co.  (8  Biss.,  362,  Fed.  Cas.,  No.  8,682), 
the  insured,  while  exercising  with  Indian  clubs,  ruptured  a  blood 
vessel,  by  reason  of  which  death  occurred.    It  was  held  "  that  if  the 
deceased  used  the  clubs  for  exercise  in  the  ordinary  way,  and  with- 
out the  interference  of  any  unusual  circumstances,  the  injury  waa 
not  accidental;  but  if  there  occurred  any  unforeseen  accident  or 
involuntary  movement  of  the  body,  which,  in  connection  with  the 
use  of  the  dubs,  brought  about  the  injury,  then  such  means  were 
accidental,  and  within  the  terms  of  the  policy."    FoUowing  these 
decisions,  we  think  the  evidence  in  the  present  case  was  sufficient 
to  authorize  the  jury  to  infer  that  the  plaintiff's  husband  was  in- 
jured in  the  manner  described  in  the  policy.    It  appears  from  the 
record  that  he  was  a  hale,  hearty  man.     His  occupation  was  that  of 
a  blacksmith.    It  was  his  duty  upon  this  occasion  to  use  a  heavy 
sledge  hammer.    He  had  used  it  many  times  before  in  the  course 
of  his  business.    On  this  particular  occasion,  in  striking  a  slanting 
blow,  he  suddenly  felt  a  severe  pain  in  the  lower  part  of  his  ab- 
domen.   The  injury  proved  to  be  a  rupture,  producing  hernia,  which 
injury  resulted,  in  a  few  days,  in  death.    Taking  all  the  facts 
togetiier,  the  fadt  of  his  previous  good  health,  the  fact  that  he  had 
many  times  before  used  the  hammer,  the  sudden  pain  after  the 
blow  of  the  hammer,  and  other  facts  which  appeared,  the  juiy 
could  properly  infer  that  the  act  which  preceded  the  injury  was 
something  unforeseen,  unexpected,  and  unusual,  and  that  the  in- 
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jury  resulted  oiFectlj  and  immediately  from  sach  act,  and  was 
therefore  produced  by  external,  violent,  and  accidental  means. 

2.  It  is  claimed  by  counsel  for  plaintiff  in  error  that,  even  if  the 
injury  in  this  case  was  caused  by  accidental  means,  the  death  of  the 
plaintiff's  husband  was  caused  by  hernia,  and  that  the  association  is 
reHcTed  of  liability  by  a  clause  of  the  policy  which  provides  that 
the  insurance  shall  sot  cover  ''injuries  or  death  resulting  from  or 
caused  directly  or  indirectly,  wholly  or  in  part,  by  disease  or  bodily 
infirmity,  hernia,    *    *    *    rupture,"  etc.    We  do  not  agree  with 
him  in  his  construction  of  this  clause  of  the  policy.    We  think  that 
where  hernia  is  produced  by  a  sudden  and  accidental  strain,  and 
the  insured  shortly  afterwards  dies  therefrom,  the  association  is  not 
exempt  under  this  clause.    Such  a  construction  would  make  the 
policy  very  misleading  to  the  insured.    It  would  be,  as  was  said  by 
Willes,  J.,  in  the  case  of  Fitton  vs.  Insurance  Co.  (17  C.  B.  N.  S.,  122> 
112  E.  C.  L.,  122),  *'  a  most  illusory  policy."    Williams,  J.,  in  the  same 
case,  said:    ".Looking  at  the  language  of  the  policy,  and  taking  the 
first  condition  all  together,  upon  the  best  interpretation  I  can  put 
upon  it,  I  am  of  opinion  that  it  means  to  exempt  the  company  from 
liabihtj  only  where  the  hernia  arises  within  the  system.    *    *    ^ 
I  think  the  company  are  not  relieved  from  respoDsibility  where  the 
hernia  is  caused  by  external  violence."    And  Willes,  J.,  then  said: 
"I  am  of  the  same  opinion.    No  doubt,  this  is  a  very  valuable  com- 
pany.    It  has  saved  many  families  from  severe  distress.    But  its 
value  would  be  very  much  diminished  if  it  were  held  that  the  com- 
pany was  absolved  from  liability  on  its  policies  if  it  should  appear 
that  the  immediate  cause  of  the  death  of  the  insured  was  strangu- 
lated hernia,  arising  from  external  violence.    Hernia  being  very 
likely  to  arise  from  external  violence,  many  persons  would  be  de- 
prived of  the  benefit  of  their  policies  if  the  construction  contended 
for  by  the  company  were  aUowed  to  prevail"    In  the  case  of  Insur- 
ance Co.  vs.  Murray  (16  Colo.,  297)9  it  was  held  that  "an  accident 
policy  whic£  insures  against  death  'from  bodily  injuries  effected 
through   external,  violent,  and  accidental  means,'  but  excepting 
death  from  hernia,  or  medical  or  surgical  treatment,  does  not  re- 
lieve the  insurer  from  liability  where  the  proximate  cause  of  death 
was  hernia  caused  by  'external,  violent,  and  accidental  means.'" 
To  the  same  effect,  see  McCarthy  vs.  Insurance  Co.,  supra;  1  Am.  & 
Eng.  Enc  Ijsw  (2d  Ed.)  818,  and  notes.    Judgment  afBrmed.     411 
the  justices  concurring,  except  Cobb,  J.,  disqualified. 


Digitized  by 


Google 


86  Supreme  Court  of  Odlifomia.  [^'oh^ 


SUPREME  COURT  OF  CALIFORNIA. 


BREEDLOYE 

NORWICH  UNION  FIRE  INS.  SOC.* 

The  owner  of  morWftged  property  oonTeyed  it  to  insured.  Afterward  the 
mortgage  was  iSreoloeed,  oat  insured  was  not  made  a  partv,  as  she  had 
not  recorded  her  title  until  after  foreclosore  proceedings.  After  the  fore- 
closure sale  the  policy  procured  which  represented  her  interest  as  sole 
and  unconditional  ownership.  The  propeity  homed  before  the  time  for 
redemption  had  expired. 

Held,  That  the  insured  was  sole  and  unconditional  owner  under  the  Code  of 
CaUfomia,  and  would  remain  such  until  the  expiration  of  the  period  of 
redemption. 

John  G.  North,  for  Appellani. 

CoLLiEB  &  Evans,  for  Respondent. 

Peb  Cubiam. 

Action  on  an  insurance  policy.  George  L.  Bush  was  the  owner  of 
the  property  on  the  10th  day  of  March,  1894,  and  on  that  day  con- 
veyed it  tosthe  plaintiff.  At  that  time  it  was  subject  to  a  mortgage 
that  had  been  made  by  him  April  24,  1893,  to  one  Cowgill.  An 
action  to  foreclose  this  mortgage  was  commenced  against  the  mort- 
gagors Oct.  3,  1894,  and  judgment  therein  was  rendered  Dec. 
22,  1894,  and  under  this  judgment  the  property  was  sold  to 
Cowgill  Jan.  31, 1895.  The  plaintiff  did  not  record  her  convey- 
ance from  Bush  until  Oct.  13, 1894,  and  she  was  not  made  a  party 
to  the  foreclosure  suit.  After  the  sale  under  the  judgment,  and 
before  the  time  for  the  execution  of  the  sheriff's  deed,  viz.,  July 
13, 1895,  the  policy  sued  on  was  issued  to  the  plaintiff^  and  the  insured 
property  was  destroyed  by  fire  July  23, 1895.  There  was  no  writ- 
ten application  for  the  insurance.  The  policy  contained  the  follow- 
ing clause: — 

This  entire  policy  shall  be  void  if  the  interest  of  the  insured  in  the  prop- 
erty be  not  truly  stated  herein.  *  *  •  This  entire  policy,  unless  otherwise 
provided  by  agreement  indorsed  hereon  or  added  hereto,  shall  be  void  *  *  ■  * 
if  the  interest  of  the  insured  be  other  than  unconditional  and  sole  ownership. 

The  only  statement  in  the  policy  relating  to  the  character  of  the 
plaintiff's  interest  was  as  follows:  *' Mary  Breedlove,  $2,600  on  her 
two-story  frame,  metal-roof  building."  The  court  found  that  the 
defendant  issued  this  policy  to  the  plaintiff  "  by  and  through  its 

•  DeoUlon  rendered,  Jaly  ^  1898. 
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duly  and  legally  aathorized  agents,  Jaryis  &  Bush  (composed  of 
B.  K  Bush  and  John  T.  Jarris),  of  Biverside,  Oal./'  and  that  these 
agents  had  fall  knowledge,  at  the  time  the  policy  was  issued  and 
the  premiam  paid,  of  the  foreclosure  proceedings  and  of  the  deed 
to  plaintiff  by  Bush.  It  is  admitted  that  Bush  &  Jarris  were  the 
agents  of  defendant,  and  no  question  is  made  as  to  the  loss,  or  of 
the  value  of  the  property,  or  of  the  service  of  due  notice  of  the  fire 
and  making  proofs  of  loss. 

The  point  that  the  findings  do  not  support  the  judgment  presents 
the  principal  question  involved.  The  finding  is  ''  that  oik  the  13th 
day  of  July,  1895,  plaintiff  was  the  owner  of  the  two-story  frame, 
metal-roof  building,  situate,  etc.,  '  ♦  ♦  ♦  and  was  such  owner 
at  the  time  of  its  insurance  and  destruction  by  fire,  as  hereinafter 
mentioned."-  Appellant  contends  that  the  facts  as  found  show  that 
the  plaintiff  was  not  the  unconditional  and  sole  owner,  because  she 
held  title  from  the  mortgagor,  whose  mortgage  was  foreclosed,  and 
only  an  equity  of  redemption  remained  to  her,  and  therefore  she 
violated  her  warranty  when  she  represented  herself  to  be  the  uncon- 
ditional and  sole  owner.  There  is  no  dispute  as  to  the  title  or  estate 
in  the  property  held  by  the  plaintiff.  She  was  the  purchaser  from 
the  mortgagor  and  former  owner  of  the  property  before  the  right 
of  redemption  had  expired.  No  evidence  of  fraud  appears,  and  the 
rights  of  the  mortgagee  are  in  no  wise  involved.  As  a  purchaser 
from  the  mortgagor,  she  stood  in  his  shoes,  and  with  the  same  right 
to  take  out  an  insurance  policy.  A  mortgage  in  this  State  only 
creates  a  lien  upon  the  mortgaged  property,  and  transfers  no  title 
to  the  property:  Civ.  Code,  §  2888;  McGurren  vs.  Garrity,  68  Cal., 
560.  Bush  did  not  cease  tabe  the  sole  and  unconditional  owner  of 
the  property  after  the  execution  of  his  mortgage  to  Cowgill,  and  by 
his  transfer  to  the  plaintiff  she  became  its  sole  and  unconditional 
owner.  Her  ownership  is  not  subject  to  any  condition,  nor  did  any 
other  person  own  an  interest  in  the  property.  While  her  failure  to 
record  her  conveyance  until  after  the  proceedings  for  the  foreclosure 
of  the  mortgage  had  been  commenced  would  prevent  her  from 
claiming  title  as  against  the  purchaser  at  the  foreclosure  sale,  if 
there  should  be  no  redemption,  it  did  not  impair  her  title.  She 
was  not  a  party  to  the  foreclosure  proceedings,  and  her  title  to  the 
land  would  not  be  directly  affected  thereby,  except  that,  by  reason 
of  her  failure  to  file  her  conveyance,  she  would  be  estopped  from 
claiming  the  premises,  as  against  the  purchaser,  in  case  a  deed 
should  be  executed  to  him.  When  she  became  the  purchaser  from 
Bush,  she  had  a  dear  right  to  take  out  a  policy  of  insurance,  and 
when  she  represented  in  the  policy  that  she  was  the  ''  unconditional 
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and  sole  owner"  it  was  true,  notwithstanding  the  proceedings  in 
foreclosure. 

In  this  Tiew  of  the  matter  it  is  unnecessary  to  determine  whether 
the  agents  of  defendant  knew  the  facts  relating  to  the  mortgage 
and  the  foreclosare  proceedings,  and  therefore  waiTed  any  warranty 
of  plaintiff,  for  there  was  no  question  of  wairer  necessarily  inTolved* 
Her  warranty  was  not  violated.  Nor  is  it  necessary  to  discuss  the 
point  as  to  whether  all  the  conditions  of  the  policy  were  performed, 
for  the  contention  that  they  were  not  is  based  solely  upon  the  claim 
that  the  evidence  shows  her  title  to  be  conditional  by  reason  of  the 
mortgage.  And  so,  also,  it  becomes  immaterial  whether  the  court 
did  or  did  not  find  that  she  trtdy  stated  her  interest  in  the  property, 
as  it  fully  appears  what  that  interest  was,  and  that  it  was  the  uncon- 
ditional and  sole  ownership. 

The  judgment  and  order  was  a£Brmed. 


SUPREME  COURT ^OF  PENNSYLVANIA. 

TEMPERANCE  MUTUAL  BEN.  ASSOCIATION 

r». 

HOME  FRIENDLY  SOCIETY  OF  BALTIMORE,  MD.,  et  al.* 

The  directors  of  a  benevolent  aMociation  attempted  to  transfer  to  another 
corporation  property  which  represented  the  accnmnlation  of  dnes  and 
assessments  for  the  benelit  of  sach  members  as  would  transfer  their 
membership  to  the  transferee. 

Heldf  That  they  had  no  power,  without  legislative  amthority  or  action  of  their 
members,  to  transfer ''  the  franchises,  organization,  property,  and  control'' 
of  the  association  to  another. 

S.  B.  Chasb,  MnxEB  S.  Allen,  and  Wm.  M.  Post,  for  Appellants. 

MoCk)LLnM  &  SMif&,  for  Appellee. 

Fell,  J. 

The  finding  of  the  learned  judge  that  the  consideration  for  the 
conyeyance  of  the  property  in  question  did  not  pass  to  the  plaintiff 
as  a  corporation,  but  to  such  of  its  members  as  dissoWed  their  con- 
nection with  it  and  became  members  of  the  corporation  defendant^ 
is  fully  warranted  by  the  testimony,  and  it  is  conclusive  of  the  con- 
troversy which  has  arisen.  Both  corporations  are  mutual  life  in* 
sun^ice  associations.  The  plaintiff  had  acquired  property  by  th^ 
accumulation  of  receipts  for  admission  to  membership,  from  annual 

•  DedtiOD  rwdered.  Ja»7  M.  1896. 
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duet,  and  from  assesBinents  of  the  members.  This  property  was  a 
tmst  land  for  the  securitj  of  the  certificate  holders.  It  was  within 
the  power  of  the  directors  to  sell  this  property  for  the  purposes  of 
the  corporation,  and  to  nse  the  money  receiyed  in  carrying  on  its 
affairs.  They  could  not,  howeyer,  close  np  the  affairs  of  the  corpo- 
ration, or  transfer  its  property  for  the  benefit  of  a  portion  of  its 
members.  This  was  in  effect  what  they  attempted  to  do.  The 
agreement  upon  which  the  couTcyance  is  based  provides  for  the 
transfer  of  ''the  franchises,  organization,  property,  and  control" 
of  one  corporation  to  the  others  It  was  an  attempt  to  merge  one 
corporation  into  another,  without  legislative  authority,  and  without 
any  previous  action  of  the  members.  That  this  could  not  be  done 
is  too  clear  to  admit  of  doubt:  Laumaa  vs.  Railroad  Co.,  30  Pa.  St, 
42;  Railroad  Co.  vs.  Bowser,  48  Pa.  St,  29;  Balliet  vs.  Brown,  103 
Pa.  St,  554  \ 

The  conveyance  cannot  be  sustained  on  the  ground  that  it  was 
the  consideration  of  a  contract  of  reinsurance.  No  reinsurance 
was  effected  or  intended.  The  purpose  was  to  transfer  the  entire 
membership  and  property  of  one  corporation  to  another,  and  it 
was  attempted  to  effect  this  by  the  action  of  the  board  of  directors 
alone.  As  the  question  raised  relates  to  the  power  of  the  directors 
of  the  corporation  to  make  the  conveyance,  inquiry  as  to  the  con- 
sideiation  upon  whiqh  it  was  based  is  not  precluded  by  the  fact 
that  the  deed  is  regular  on  it  &ce.  The  plaintiff  was  attempting  to 
set  aside,  not  its  own  act,  but  the  unauthorized  act  of  its  directors. 
The  judgment  is  affirmed. 


SUPREME  COURT  OF  NEW  HAMPSHIRE. 


THATER 

va. 

STANDARD  LIFE  A  ACCIDENT  INS.  CO.* 

Inakllity  to  atteod  to  haainesa,  thoagh  ^ing  to  his  store  daily,  is  total  dis- 
ability within  the  meaning  of  an  accident  policy. 

AnyTisible  eyidenoe  of  an  internal  strain,  as  a  discoloration,  is  a  yisible  mark 
on  the  body. 

The  court  found  the  following  facts:    The  policy  insured  the 
phJTitiff  ''against  loss  of  time    *    *    *    resulting  from  bodily 

^DeetaUmraDdM^,  July  tl.  1896. 
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injories  caused  solelj  *  *  "^  hj  external,  TioleDt,  and  aocidental 
meanB,  which  shall,  independently  of  all  other  causes,  immediatelj 
and  wholly  disable  him  from  transacting  any  and  every  kind  of 
business  pertaining  to  the  occupation  under  which  he  is  insured," 
and  provided  that  it  should  not  cover  **  any  injury,  fatal  or  other- 
wise, of  which  there  is  no  visible  mark  upon  the  body."  The  plain- 
tifPs  shoulder  was  accidentally  injured  by  a  fall,  causing  pain,  and 
depriving  him  of  the  use  of  the  arm.  He  was  disabled  thereby  from 
attending  to  his  business, — that  of  a  shoe-dealer, — although  he  went 
to  his  store  two  or  three  times  a  week.  The  only  visible  mark  of 
the  injury  was  a  discoloration  of  the  arm  and  shoulder.  A  verdict 
for  the  plainti£f  was  filed,  subject  to  exception. 

Andbews  &  Andbbws,  for  Plaintiff. 

BuBNHAM,  Bbown  &  Wabben,  foT  Defendant. 

Pmc,  J. 

As  long  as  one  is  in  full  possession  of  bis  mental  faculties,  he  is 
capable  of  transacting  some  parts  of  his  business,  whatever  it  may 
be,  although  he  is  incapable  of  physical  action.  If  the  words 
"  wholly  disable  him  from  transacting  any  and  every  kind  of  busi- 
ness pertaining  to  the  occupation  under  which  he  is  insured,"  were 
to  be  construed  literally,  the  defendant  would  be  liable  in  no  case, 
unless  by  the  accident  the  insured  should  lose  his  life  or  his  reason: 
Hooper  vs.  Insurance  Co.,  5  Hurl.  &  N.,  545.  It  is  certain  that 
neither  party  intended  such  a  result  It  cannot  be  said,  as  matter 
of  Uw,  that  the  plaintiff's  disability  was  not  sufficient  to  entitle  him 
to  compensation  under  the  terms  of  the  policy.  The  ''visible  mark 
upon  the  body  "  required  by  the  policy  need  not  be  a  bruise,  con- 
tusion, laceration,  or  broken  limb,  but  may  be  any  visible  evidence 
of  an  internal  strain  which  may  appear  within  a  reasonable  time 
after  the  injury  is  received:  Pennington  vs.  Insurance  Co.,  85 
Iowa,  468;  Association  vs.  Barry,  131  U.  S.,  100;  Freeman  vs.  Asso- 
ciation, 156  Mass.,  351,  354.    Exceptions  overruled. 

Clare,  J.,  did  not  sit.    The  others  concurred. 
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MISCELLANY. 

Cm68  to  which  an  ioBaranoe  oompanj  may  or  may  not  be  a  party,  which 
arc  not  actions  on  policies,  bnt  which  relate  to  matters  ontside  of  insurance 
proper;  as,  Jarisdiction,  receiyer,  i^Janction,  pleading,  practice^  mandamus, 
wills,  usury,  lodges,  the  relations  of  statute  laws  to  corporations,  laws  of 
sister  States,  etc.,  where  the  principles  and  practice  of  insui*ance,  as  such, 
are  not  specifically  inyolved;  and  other  cases  of  incidental  interest  to  under- 
writers, or  where  for  special  reasons  a  full  report  has  been  deemed  unnecessary. 
These  sketches  are  giyen  merely  as  chapters  of  current  information,  and  are 
not  intended  as  digests,  nor  for  citation. 

AonoN. — Ldcitatiom. 

In  the  case  of  AmericaD  Fire  Ins.  Co.  of  Phila.  yb.  Buford  &  George 

Implement  Co.,  decided  by  the  Court  of  Appeals  of  Kansas,  Aug.  15, 

1898,  the, court  furnished  the  following  syllabus: — 

Where  an  insurance  policy  proyided  that  no  action  thereunder  should  be 
sustainable  in  any  court  unless  begun  witl^in  a  term  of  one  year  after  the  date 
of  the  fire,  and  where,  in  an  action  brought  under  such  policy  by  the  general 
assignee  of  the  assured  parties,  an  interplea  was  filed  more  than  two  years 
after  the  loss  by  fire  by  a  Judgment  creditor  of  the  plain tifi^s  assignor,  the 
interpleader  seeking  the  benefit  of  any  recovery  obtained  by  the  plaintiff,  and 
where,  before  trial,  the  plaintiff  dismissed  his  action,  and  the  trial  proceeded 
between  the  defendant  company  and  the  interpleader,  keldj  that  the  filine  of 
the  interplea  marked  the  commencement  of  the  interpleader's  action,  and  that 
its  right  of  action  was  barred ;  and,  further,  held,  that  a  general  demurrer  to 
the  interplea  raised  tbis  qnestion. 

Lex  Loci.— Cbeditobs. 
Id  the  case  of  Roberts  vs.  Winton,  decided  by  the  Supreme  Court 
of  Tennessee,  March  5, 1898,  it  was  held  that  a  life  policy  issued  in 
Alabama  to  a  resident  of  that  State  by  a  company  of  another  State, 
was  an  Alabama  contract.  Where  the  first  premium  was  paid  by  a 
worthless  check,  which  was  held  by  the  agent  until  the  insured  died, 
shortly  after,  and  the  premium  was  then  paid  by  a  brother-in-law, 
the  creditors  had  no  claim  on  the  policy,  which  was  made  payable 
to  insured's  father  as  beneficiary. 

AOENT   OF   ImSUBEB   AND   INSURED. 

In  the  case  of  Ramspeck  vs.  Pattillo,  decided  by  tbe  Supreme 
Court  of  Georgia,  July  19,  1898,  the  court  furnished  the  following 
sjllabus: — 

An  agent  of  a  fire  insurance  company,  authorized  to  contract  for  insurance 
is  its  behalf,  cannot,  without  the  company's  consent,  become  in  his  individual 
eharaoter  the  agent  of  a  property  owner  who  desires  to  obtain  insurance  in 
that  company.  This  is  so  for  the  reason  that  an  agreement  to  act  as  agent 
for  both  oi  the  parties  would  be  an  undertaking  to  perform  inconsistent 
dutiM,  and  a  mutual  agency  of  this  kind  requires  ^e  cons^t  of  both  parties. 

A  fortiori,  a  person  who  is  snoh  an  agent  of  a  particular  insurance  company, 
«annot  be  made  indiyidually  liable  to  a  property  owner  for  damages  arising 
from  the  hreaoh  ef  a  oontraet,  either  general  or  special,  to  which  the  company 
itself  is  not  a  party,  and  which  is  made  **  as  agent"  by  the  person  first  raterred 
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to,  whereby  he  ondertakea  to  keep  the  property  of  the  other  ooyered  by  in- 
sarance  in  that  companyy  or  to  renew,  npon  tne  expiration  thereof,  a  particolar 
policy  already  in  existence,  the  party  eeeking  the  insarance  nndertaking  on 
hie  part  to  pay  the  premiumB  wneneyer  bills  for  the  same  are  presented. 

Assignment  of  Wife's  Pouoy. 
In  the  oase  of  Lambei't  vs.  Penn  Mutual  Life  Ins.  Co.,  decided  by 
the  Supreme  Court  of  Louisiana,  May  2, 1898,  the  court  furnished 
the  following  syllabus  : — 

A  policy  of  life  insnranoe  taken  oat  by  a  husband  in  favor  of  his  wife 
cannot  subsequently  be  assigned  by  him  to  her  prejudice.  The  doctrine 
announced  in  the  Pilcher  Case,  33  La.  Ann.,  322,  ana  the  Putnam  Case,  7 
South,  602,  42  La.  Ann.,  739,  sustained  as  the  Jurisprudence  of  the  State. 

And  it  makes  no  difference  that  he  secured  from  her  what  purports  to  be  an 
assignment,  without  consideration,  of  the  policy  to  him,  before  he  assigned 
it  to  his  creditor. 

A  donation  made  in  the  form  of  an  onerous  contract  (without  consideration, 
and  really  intended  as  a  donation  in  disguise),  to  have  effect  as  such  must  be 
passed  before  a  notary  public  and  two  witnesses. 

An  innocent  stakeholder,  without  interest  in  a  pending  litigation,  deposit- 
ing in  court,  by  consent  of  the  Judge  thereof,  the  ftill  amount  he  owes,  or  in 
his  bauds,  and  which  is  the  object  of  dispute  between  contesting  claimants, 
the  rightfulness  of  whose  claims  is  the  sublect  of  the  litigation,  ^ould  be 
relieved  from  further  liability,  and  not  held  for  intcorest  and  costs  subse- 
quently accruing.  > 

Total  Loss. 

In  the  case  of  Home  Fire  Ins.  Co.  vs.  Weed,  decided  by  the  Supreme 

Court  of  Nebraska,  May  19,  1898,  the  policy  contained  the  ordinary 

contribution  clause  in  case  pf  other  insurance;  and  it  was  held  that 

this  clause  could  not  be  invoked  in  case  of  total  loss  under  the 

Nebraska  statute.    The  court  said : — 

Section  43,  c.  43,  Comp.  St.,  declares :  **  Whenever  any  policy  of  insurance 
shall  be  written  to  insure  any  real  property  in  this  State  against  loss  by  fire, 
tornado,  or  lightning,  and  the  property  insured  shall  be  wholly  destroyed, 
without  criminal  fault,  *  *  *  such  policy  shall  be  taken  conclusively  to  be 
the  value  of  the  property  insured,  and  the  true  amount  of  loss  and  measure  of 
damages." 

This  provision  has  been  construed  by  the  court  more  than  once, 
and  the  uniform  holdings  have  been  that,  where  there  has  ^een  a 
total  loss  by  fire  of  insured  realty,  a  clause  in  the  policy  limiting  the 
amount  of  recovery  to  a  sum  less  than  the  amount  written  in  the 
contract  of  insurance  is  invalid,  and  will  not  be  enforced. 

Casualty  Insubakge  bt  Assessment  Companibs. 
Under  a  statute  restricting  casualty  insurance  in  case  of  assesB- 
ment  companies  to  casualties  resulting  from  accident,  the  company 
cannot  insure  against  casualty  or  disability  resulting  from  disease. 
Such  was  the  decision  of  the  Supreme  Judicial  Court  of  Massachu- 
s^tts  in  the  case  of  Enowlton  vs.  Bay  State  Beneficiary  Association, 
decided  Ji:ine  24, 1898.  It  wa9  also  held  in  the  case  of. Enowlton 
vs.  Berkshire  Health  and  Accident  Association,  decided  on  the  sam^ 
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date,  that  a  company  which  had  prerionslj  insured  against  dis- 
ability from  disease  was  deprived  of  the  right  by  the  statute. 

Change  of  Beneficiabt. 

The  Court  of  Appeals  of  Kansas,  in  the  case  of  Heydorf  ts. 

Conrack,   decided  Jan.  31,  1898,  furnished  the  following  official 

^llabus: — 

Where  a  holder  of  a  certificate  in  a  mutaal  benefit  society  desires  to  change 
the  beneficiary  therein,  and  does  all  that  he  is  required  to  do  by  the  laws  of 
the  society,  and  then  dies  before  the  chaoge  is  completed,  a  court  of  equity 
will  decree  the  payment  of  the  money  the  same  as  if  the  desired  change  had 
been  fally  completed  in  the  lifetime  of  the  assured. 

LiABiUTT  Week  Bioht  to  Bepaib  is  Denied. 

In  the  case  of  Northwestern  National  Ins.  Co.  vs.  Woodward,  de- 
cided by  the  Court  of  Civil  Appeals  of  Texas,  March  23, 1898,  the 
following,  among  other  facts,  was  found  by  the  court: — 

''  After  the  loss  occasioned  by  the  cyclone,  the  appellant,  through 
its  agent,  offered  to  repair  the  building,  upoil  condition  that  ap* 
pellees,  as  trustees,  would  release  the  insurance  company  from^  all 
liability  upon  the  policy  before  the  work  of  repairing  was  com- 
menced. The  appellees  expressed  their  willingness  for  the  company 
to  Undertake  the  repairing  of  the  building  at  its  own  risk,  but  rcr 
fused  to  sign  anything  to  release  the  company  of  its  liability  before 
the  repairs  were  commenced  or  made.  They,  howeyer,  informed 
appellants  that  they  did  not  believe  it  was  practicable  to  repair  and 
restore  the  building  to  its  former  condition  of  usefulness.  After 
this  appellant  wrote  to  appellees'  attorney,  demanding  possession  of 
the  building  for  the  purpose  of  repairing  it,  which  demand  was  re- 
fused by  the  attorney,  upon  the  ground  that  the  building  could  not 
be  repaired;  but  he  tendered  possession  of  it  to  the  appellee  for  the 
purpose  of  rebuilding,  and  the  appellee  refused  to  rebuild.  We  find 
the  damage  so  occasioned  was  such  that  the  building  could  not  have 
been  restored  to  the  condition  it  was  in  before  the  disaster,  or  to  a 
eondition  practically  as  good  or  as  serviceable  as  before  the  loss." 

It  was  held  that  an  offer  to  repair  a  building  incapable  of  repairs 
wonld  not  relieve  from  liability.  Nor  would  a  plea  that  it  offered  to 
rebuild  and  was  refused  permission  avail  where  an  opportunity  to 
do  so  was  offered  and  refused. 

Fees  op  State  Auditor — ^Liabujtt  of  Sureties. 
In  the  case  of  State  vs.  Moore,  decided  by  the  Supreme  Court  of 
Nebraska,  Sept.  28, 1896,  the  following  syllabus  was  furnished  by 
the  court : — 
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Sttotioii  32,  c.  idy  Comp.  8t.  (Q«n.  St.  1878,  o.  38,  $  82),  relating  to  flMS  paid 
by  insnranoe  companies  for  senrioes  performed  for  them  by  the  anditor,  waa 
80  far  modified  hj  the  conttitation  of  1875  at  to  require  snch  fses  to  be  paid  in 
advance  to  the  State  treasurer,  and  prohibited  the  anditor  of  public  accounts 
from  receiTing  them:    Moore  vs.  State,  63  Neb.,  831. 

For  all  wrongfdl  acts  or  omissions  of  a  public  officer  within  the  limits  of 
what  the  law  authorizes  or  enjoins  upon  him  as  such  officer,  his  sureties  are 
liable. 

But  such  sureties  are  not  liable  for  moneys  collected  and  emboEzled  by  their 
principal,  unless  as  such  officer  he  was  authorized  by  law  to  collect  or  reeelTe 
such  moneys. 

The  law  required  of  the  insurance  companies  transacting  or  desiring  to 
transact  business  in  the  State  to  first  pay  certain  enumerated  fees  into  ^ 
State  treasury.  The  auditor  of  jmblic  accounts  collected  fh>m  the  insuranee 
companies  these  fees,  and  embezzled  them.  JETeld,  That  his  sureties  were  not 
liable  therefor. 

Pleadino  and  Etidknob. 

In  the  case  of  Home  Fire  Ins.  Co.  ya  Decker,  decided  by  the 

Sapreme  Court  of  Nebraska,  Jane  9,  1898,  the  following  syllabus 

was  furnished  by  the  court: —  f 

A  party  who  has  induced  the  court  to  permit  him  to  open  and  close  the  trial, 
by  representing  that  there  was  onljr  one  Issue  of  tsMt  fbr  decision,  cannot,  tdtter 
an  adverse  Teraict,  recede  firom  his  position,  and  obtain  a  new  trial,  on  l^e 
ground  that  tiiiere  were  other  questions  of  fkct  which  should  haye  been  sub- 
mitted to  the  Jury. 

A  defisndant  may  plead  as  many  grounds  of  defense  as  be  may  have,  pro- 
Tided  they  are  not  so  repugnant  that  if  one  be  true  another  must  be  ftdse. 

An  answer,  in  an  action  on  a  contract  of  insurance,  which  alleges  a  fidlure 
to  ftimish  prooft  of  loss,  and  that  the  plaintiff  caused  the  premises  to  be 
burned,  does  not  present  inconsistent  defenses. 

An  instruction  admonishing  the  jury  to  consider  the  eyidence  of  an  aocoa* 
plice  "  with  great  care  and  caution,"  without  giving  them  a  definition  of  thai 
phrase,  is  not  erroneous. 

The  giying  of  an  instruetion  which  states  a  correct  and  pertinent  propo- 
sition of  law  is  not  error,  and  a  party  who  oomplains  that  such  instructioB 
lacks  ezplldtness  should  himself  formulate  and  tender  a  better  one. 

The  fidlure  to  write  the  word  "  Giyen  "  on  an  instruction  read  to  the  jury 
is  not  sufficient  ground  tot  reyersing  a  Judgment,  when  such  failure  was  mA 
prejudicial  to  the  losing  party. 

Where  the  yerdict  is  the  result  of  substantially  conflicting  testimony,  a 
judgment  based  thereon  will  not  be  reyersed  on  the  ground  that  the  eyidenee 
is  insufficient. 

BiGHTB  ov  AaaovBE, 

In  the  case  of  Widaman  tb.  Hubbard,  decided  by  the  United 
States  Orcuit  Court  of  California,  July  27, 1896,  it  was  held  that 
where  a  Federal  Court  has  jurisdiction  of  a,  common  law  action,  a 
bill  to  enjoin  its  prosecution  is  ancillary  thereto,  and  the  court  wiB 
take  jurisdiction  regardless  of  citizenship. 

An  assignment  of  a  life  policy,  absolute  in  form,  in  consideration 
of  adyances  to  insured,  and  the  payment  of  future  premiums,  yests 
t^e  legal  title  in  the  assignee,  who  may  coDect  the  entire  sum,  but 
will  be  accountable  as  a  trustee,  for  any  amount  aboTe  his  actual 
claims,  to  such  as  may  h6  entitied  to  the  same. 
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Where  two  snoh  policies  bare  been  Msigned,  he  will  not  be  en- 
joined from  reooTering  on  one  on  the  ground  that  the  other  policy 
was  the  primary  lien  and  was  adequate,  unless  he  has  already  re- 
covered on  Boch  policj. 

'  Pbeioux  Note. 

In  the  case  of  Fennell  tb.  Zimmerman,  decided  by  the  Supreme 
Court  of  Appeals  of  Virginia,  Jnne  30, 1898,  suit  was  brought  by  an 
agent  on  a  premium  note  giren  him  by  insured.  The  defense  was 
that  the  agent  had  neyer  attached  a  slip,  signed  by  the  secretary, 
containing  certain  options  which  would  be  granted  on  the  maturity 
of  the  policy,  and  the  policy  had  therefore  never  been  accepted.  It 
was  held,  that  where  the  insured  had  held  the  policy  for  nearly  two 
years,  without  complaining  to  the  agent  or  the  company  or  offering 
to  rescind,  he  could  not  maintain  such  a  defense. 

Effect  of  Levt  of  Attachmxiit. 
In  the  case  of  Herman  et  aL  vs.  Blatz  et  aL,  decided  by  the  Supreme 
Court  of  Tennessee,  Dec.  10, 1897,  the  policy  on  merchandise  pro- 
vided that  it  should  be  void  in  case  oi  change  in  interest,  title,  or 
possession,  except  change  of  occupants,  without  increase  of  hazard. 
Attachments  were  levied  on  the  goods,  and  a  recover  was  appointed 
to  take  charge  and  sell  them  when  the  fire  came.  It  was  held  that 
the  provision  apfdied  to  personal  property,  and  that  the  levy  did  not 
divest  the  insured  of  his  title:  Also,  that  subsequent  levies  under 
judgments  were  subordinate  to  the  attachment,  and  did  not  divest 
the  title:  Also,  that  where  the  physical  conditions  of  the  merchan- 
dise remained  the  same,  that  there  had  been  a  change  of  occupants 
without  increase  of  hazard  which  would  not  defeat  the  policy. 

Who  Abe  Lboal  BBPftssBiraATiVES. — Assiokeb. 
Hie  policy  in  a  mutual  assessment  company  was  payable  to  the 
legal  representatives  of  P.  The  policy  was  assigned  to  B.  In  a  con- 
tention between  the  assignee  and  the  administrator  and  heirs  of  P. 
it  was  held  by  the  United  States  Circuit  Court  of  Appeals,  Fifth 
(Sreuit,  in  the  case  of  Pittel  et  al.  vs.  Fidelity  Mut.  Life  Association, 
decided  March  1,  1898,  that  legal  representatives  usually  mean 
ezacntors  or  administrators  when  not  qualified  by  the  context,  but 
may  be  shown  to  mean  next  of  kin  or  successors  or  assigns.  When 
assigned  by  insured  himself,  the  assignee  may  recover  on  the  policy, 
as  against  the  administrator  or  next  of  kin. 

Imoohtobatioh  ih  Case  of  FmEurv  Lmdbahcil 
In  the  case  of  People  ex  rel  Easson  vs.  Rose,  Secretary  of  State, 
the  Supreme  Court  of  Illinois  held  on  June  16,  1898,  as  foHow: — 
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rOaaiuntying  the  fidelity  of  penont  holding  plaoee  of  tmit,  and  the  per- 
formance  of  contracts  and  nndertakings,  and  becoming  sniety  on  bonds, 
oonstitute  a  kind  of  insoranoe,  and  fall  within  the  exception  in  Laws  1872 
of  >'An  act  poncerniog  corporations,''  providing  *'that  corporations  may  be 
formed  in  the  manner  provided  by  this  act,  for  any  lawfol  pnrpose,  except 
*  *  *  insurance,  *  *  *  "  although  at  the  time  when  the  act  was  passed 
companies  aoing  business  of  that  nature  were  not  organized  within  the  State 

Title. — Inobease  of  Bisk. 
In  the  case  of  Atherton  vs.  British  America  Assurance  Co.,  de- 
cided by  the  Supreme  Judicial  Court  of  Maine,  Jan.  25, 1898,  the 
following  official  syllabus  was  prepared: — 

A  policy  of  insurance  contained  a  provision  that  it  should  be  Toid  if  the 
subject  of  insurance  be  a  building  on  ground  not  owned  by  the  insured  in 
fee  simple. 

But  the  statute  provides  that  erroneous  descriptions  of  value  or  title  by  the 
insured  ^all  not  preveot  a  recovery  upon  the  policy  unless  the  jury  find  that 
the  difference  between  the  property  as  described  and  as  it  really  existed  con- 
tributed to  the  loss,  or  materially  increased  the  risk^  and  that  a  breach  of  any 
of  the  terms  of  the  policy  by  the  insured  does  not  affect  the  policy  unless  they 
**  materially  increase  the  risk." 

In  a  suit  upon  the  policy  the  question  of  enhanced  risk  is  properly  one  for 
the  Jury,  ratner  than  the  court. 

Fn^ud  and  false  swearing  imply  something  more  than  some  mistake  of  fact 
or  honest  misstatements  on  the  part  of  the  insured. 

They  consist  in  l^nowingly  and  intentionally  stating  upon  oath  what  is  no^ 
true,  or  the  statement  of  a  fact  as  true  which  the  party  does  not  know  to  be 
true,  and  which  he  has  no  reasonable  ground  for  believing  to  be  true. 

PaTMBNT — CONSTBUOnON  OP  AOOIDEMT — PoLIOY. 

In  the  case  of  Hart  vs.  National  Masonic  Accident  Association, 
decided  by  the  Supreme  Court  of  Iowa,  May  24, 1898,  the  claimant 
wrote  to  the  company  that  if  it  would  send  a  check  he  would  give  a 
receipt  in  full  for  the  claim.  It  was  held  that  sending  the  check  to 
a  bank  and  notifying  the  claimaot  to  call  there  for  his  mouey,  did 
not  constitute  a  payment  where  there  was  no  evidence  that  the 
check  was  tendered  to  the  claimaot.  It  was  also  held  that  where 
the  indemnity  was  graded  according  to  occupation,  and  such  occu- 
pation was  wrongly  stated  in  the  policy  with  the  knowledge  of  the 
association  in  the  expectation  that  he  would  shortly  change  his  oc- 
cupation, and  the  change  was  necessarily  deferred,  the  policy  was 
valid  according  to  its  terms.  The  policy  provided  for  the  payment 
of  specific  sums  in  case  of  death,  and  in  case  of  injury  a  specific 
weekly  benefit,  and  a  certain  sum  in  case  of  loss  of  a  limb;  and  in 
case  of  insufficient  funds  to  pay  the  mortuary  benefit  a  specific  assess- 
ment was  to  be  levied  and  the  proceeds  paid.  It  was  held  that  the 
policy  was  a  contract  for  a  specific  sum,  limited  only  as  to  amount 
of  recovery  by  the  provisions  regarding  the  assessment  It  was  also 
held  that  in  cade  of  the  loss  of  a  limb  the  weekly  benefit,  as  well  as 
the  amount  due  on  account  of  such  loss,  could  be  recovered  up  to 
the  amount  of  the  mortuary  benefit. 
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SUPREME  COURT  OF  THE  UNITED  STATES. 

October  Term,  1898. 


ORIENT  INa  CO.,  OF  Hartford,  Conn.,  Plaintiff  in  Error, 

ROBERT  E.  DAGGS.* 

A  statute  of  Missunri  proTided  that  in  case  of  loss  the  company  should  not  be 
permitted  to  deny  that  the  insored  property  was  worth  at  the  time  the 
amount  of  the  insarance,  and  in  case  of  total  loss  such  amount,  less  any 
depreciation,  should  be  the  measure  of  damages. 

Held,  That  the  statute  did  not  violate  the  Constitution  of  the  United  States 
by  abridgiDg  the  priyileges  of  citizens,  or  denying  equal  protection  of  the 
laws,  o^  depriving  of  property  without  due  process  of  law. 

H»ldj  That  the  insurer  has  no  such  constitutional  right  to  limit  its  liability 
to  actual  damages  as  would  render  such  a  statute  void. 

ffeJd,  That  the  statute  does  not  convert  the  contract  into  a  wager  policy,  but 
from  an  open  to  a  valued  policy.  The  freedom  to  determine  the  amount 
that  shall  be  insured  is  not  abridged. 

Held,  That  the  statute  does  not  regulate  contracts  made  or  rights  acquired 
prior  to  its  enactment.  * 

ThiB  is  an  action  at  law  upon  a  policy  of  insarance,  issued  by  the 
plaintiff  in  error,  a  corporation  organized  under  the  laws  of  the 
State  of  Connecticut.  The  policy  was  issued  in  June,  1893,  insuring 
the  defendant  in  error  against  loss  or  damage  by  fire  to  a  certain 
bam  dtuated  in  Scotland  County,  Missouri,  in  a  sum  not  to  exceed 
$800.  The  bam  was,  within  less  than  three  months  after  the  issuing 
of  the  policy,  entirely  consumed  by  fire,  and  an  action  was  brought 
upon  the  contract  to  compel  the  payment  of  the  entire  sum  of  $800. 

The  petition  filed  in  the  case  avers  the  delivery  of  the  policy  of 
insurance  to  the  defendant  in  error,  and  says  that  the  company,  by 
virtue  of  said  policy,  promised  to  pay  the  plaintiff  the  sum  of  $800 
in  case  said  bam  should  be  destroyed  by  fire,  and  attaches  a  copy 
of  the  policy  to  the  petition  as  the  basis  of  the  actiofi. 

The  answer  filed  by  the  company  stated  that  the  "  defendant  is  a 
corporation,  organized  and  existing  under  and  by  virtue  of  the  laws 
of  the  State  of  Connecticut,  doing  a  general  fire  insurance  business 
in  the  State  of  Missouri,  and  avers  it  has  been  doing  such  business 
continually  since  and  prior  to  the  first  day  of  June,  1873,  and  that 
said  defendant  was  and  is  fully  authorized  to  do  such  business  in 
the  State  oi  Missouri"  The  answer  admitted  the  delivery  of  the 
policy  and  the  total  destruction  of  the  bam  by  fire;  that  the  plain- 
tiff was  the  owner  thereof,  and  that  proofs  of  loss  had  been  made. 

*  Declaion  rendered,  Janoftry  16, 1899. 
VOL.  XXVHI.-7. 
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The  defendant  further  answering,  stated  that  the  contract  of  in- 
surance sued  on  in  the  case  was  the  contract  between  the  parties 
and  that  it  provided  that  "  said  insorance  company  shall  not  be  lia- 
ble beyond  the  actual  cash  value  of  the  property  at  the  time  any  loss 
or  damage  occurs,  and  that  the  loss  or  damage  shall  be  ascertained 
or  estimated  according  to  the  actual  cash  value  of  the  property  at 
the  time  of  the  fire,  and  shall  in  no  case  exceed  what  it  will  cost  to 
replace  the  same,  deducting  therefrom  a  suitable  amount  for  any 
depreciation  of  said  property  from  age,  use  or  location,  or  otherwise." 

The  answer  further  averred  that  at  the  time  of  the  burning  of  the 
building  in  question  it  was  not  worth  to  exceed  $100,  which  amoimt 
the  plaintiff  in  error  then  offered  to  pay,  with  interest  from  the  date 
of  the  fire,  and  to  return  the  premium.  The  answer  of  the  defend- 
ant further  averred  as  follows : — 

''The  defendant  sajs  that  section  5897  of  chapter  89,  article  4, 
Bd vised  Statutes  of  the  State  of  Missouri,  compiled  in  the  year  1889, 
provides  as  follows : — 

Id  all  Baits  brought  upon  policies  of  insurance  against  loss  or  damage  by  fire, 
hereafter  issued  or  renewed,  the  defendant  shall  not  be  permitted  to  deny 
that  the  property  insured  thereby  was  worth  at  the  time  of  the  issuing  of  the 
policy  the  full  amount  insured  therein  on  said  property;  and  in  case  of  total 
loss  of  the  property  insured,  the  measure  of  damages  shall  be  the  amount  for 
which  the  same  was  insured,  less  whatever  deprecfation  in  value  below  the 
amount  for  which  the  property  is  iusured  the  property  may  have  sustained, 
between  the  time  of  issuing  the  policy  and  the  time  of  the  loss,  and  the  bur- 
den of  proving  such  depreciation  shall  be  upon  the  defendant.     •     «     « 

And  that  section  5898  of  said  chapter  provides  that  no  condition 
in  any  policy  of  insurance  contrary  to  the  provisions  of  this  article, 
meaning  thereby  article  4,  shall  be  legal  or  valid.  The  defendant 
says  that  said  statute  was  enacted  prior  to  the  issuing  of  said  policy, 
and  has  not  been  repealed." 

The  defendant  pleaded  that  said  statute  is  contrary  to  the  Con- 
stitution of  Missouri,  and  that  the  same  is  unconstitutional,  null 
and  void,  and  proceeded  to  aver  as  follows: — 

"The  defendant,  further  answering,  says  that  sections  5897  and 
5898  of  chapter  89,  article  4,  of  the  statutes  of  Missouri  are  con- 
trary to  and  in  contravention  of  the  Constitution  of  tbe  United 
States,  which  provides  that  no  State  shall  pass  any  bill  of  attainder 
or  ex  post  facto  law,  or  laws  impairing  tbe  obligations  of  contracts. 

"  Defendant,  further  answering,  says  that  said  sections,  and  each 
of  them,  are  contrary  to  and  in  contravention  of  article  14  of  the 
Constitution  of  the  United  States,  commonly  called  the  Fourteenth 
Amendment,  which  is  as  follows: — 
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"'All  persons  bom  or  naturalized  in  the  United  States,  and  sub- 
ject to  the  jurisdiotion  thereof,  are  citizens  of  the  United  States  and 
of  the  State  wherein  they  reside.  No  State  shall  make  or  enforce 
ftDv  laws  which  shall  abridge  the  privileges  or  immunities  of  citi- 
zens of  the  United  States;  nor  shall  any  State  deprive  any  person 
of  life,  liberty,  or  property  without  due  process  of  law;  nor  deny  to 
any  person  within  iU  jurisdiction  the  equal  protection  of  the  laws.' 

<<  And  that  said  sections  5897  and  5898  of  chapter  89,  article  4,  of 
the  Eeyised  Statutes  of  Missouri,  are  unconstitutional  and  contrary 
to  the  Constitution  of  the  United  States,  and  are  null  and  void. 

"That  the  defendant  has  the  constitutional  right  to  limit  its  lia- 
bility by  contract  to  actual  damages  caused  by  fire." 

To  this  answer  the  plaintiff  and  assured  filed  a  demurrer,  which 
demurrer  the  court  sustained,  and  the  defendant,  electing  to  stand 
upon  the  ruling  upon  said  demurrer,  judgment  was  entered  in  favor 
of  the  plaintiff,  and  in  due  course  the  cause  was  appealed  to  the 
Supreme  Court  of  Missouri.  At  October  term,  1896,  the  Supreme 
Court  of  Missouri  rendered  an  opinion  in  said  case,  affirming  the 
judgment  of  the  court  below:  136  Missouri,  282.  The  case  then 
came  to  this  court  in  due  couri^e  upon  petition  in  error. 

There  are  twenty-three  assignments  of  error  which  present  the 
claim  of  plaintiff  in  error  imder  the  Constitution  of  the  United 
States  and  the  alleged  error  of  the  State  court  denying  the  claim. 

McKenna,  J. 
The  statute  of  Missouri  is  alleged  to  violate  the  Fourteenth 
Amendment  of  the  Constitution  of  the  United  States  in  the  follow- 
ing particulars:  (1)  That  it  abridges  the  privileges  or  immunities  of 
citizens  of  the  United  States;  (2)  denies  to  persons  within  its  juris- 
diction the  equal  protection  of  the  laws;  and  (3)  deprives  persons 
of  property  without  due  process  of  law. 

(1)  It  is  not  clear  that  this  ground  is  relied  on.  It  is,  however, 
not  available  to  plaintiff  in  error.  A  corporation  is  not  a  citizen 
within  the  meaning  of  the  provision,  and  hence  has  not  ''privileges 
and  immunities"  secured  to  '* citizens"  against  State  legislation. 
This  was  decided  in  Paul  vs.  Virginia  (8  Wall.,  168),  against  a  cor- 
poration upon  which  were  imposed  conditions  for  doing  business  in 
the  State  of  Virginia,  and  has  been  repeated  in  many  cases  since,  in- 
cluding one  at  the  present  term  (Blake  vs.  McClung,  ante,  page  — ). 

(2)  It  is  not  easy  to  make  a  succinct  statement  of  the  objections 
of  plaintiff  in  error  under  this  provision.  Counsel  says:  ''The  busi- 
ness of  insurance  includes  insurance  against  damages  on  account  of 
death,    accident,  personal  injury,  liability  for  acts  of  employees. 
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damages  to  plate  glass,  damages  by  hail,  lightning,  high  winds,  tor- 
nadoes, and  against  damages  to  personal  property  on  account  of  fire 
or  casualty  by  other  elements,  as  well  as  insurance  against  loss  or 
damage  to  buildings  on  account  of  fire.  "^  *  "^  No  other  business 
is  subject  to  the  discrimination  in  case  such  business  is  involTed  in 
litigation,  of  having  the  damages  assessed  without  due  process  of 
law.  The  statute  singles  out  persons  engaged  in  fire  insurance  as 
against  all  other  kinds  of  insurance,  and  as  against  all  other  kinds 
of  business,  and  imposes  the  onerous  and  unusual  conditions  pro- 
vided in  the  statute  against  such  persons."  And  again:  ''The 
statute  thus  discriminates  as  to  the  subject  matter,  as  to  the  parties, 
as  to  the  mode  of  trial  of  actions  at  law  and  equity,  and  imposes 
upon  this  particular  class  of  underwriters,  as  distinguished  from  all 
the  rest  of  the  world,  conditions  which  abrogate  its  contracts,  com- 
pels it  to  pay  damages  never  sustained,  and  prevents  it  from  having 
an  investigation  upon  the  trial  by  due  process  of  law." 

This'  mingles  grounds  of  objection,  and  confounds  the  prohibi- 
tions of  the  provision  we  are  considering  with  that  of  the  next  pro- 
vision. Whether  the  statute  of  Missouri  provides  for  "  due  process  " 
we  shall  consider  hereafter,  and  upon  that  consideration  determine 
how  much  of  the  complaint  against  it  in  that  regard  is  true.  Now 
we  may  confine  ourselves  to  the  more  specific  contention  that  it  dis- 
criminates between  fife  insurance  corporations  or  companies  and 
those  engaged  in  other  kinds  of  insurance. 

It  is  not  necessary  to  state  the  reasoning  upon  which  classification 
by  legislation  is  based  or  justified.  This  court  has  had  many  occa- 
sions to  do  so,  and  only  lately  reviewed  the  subject  in  Magoun  vs. 
Illinois  Trust  and  Savings  Bank  (170  U.  8.,  283).  We  said  in  that, 
case  that  "  the  State  may  distinguish,  select,  and  classify  objects  of 
legislation,  and  necessarily  the  power  must  have  a  wide  range  of  dis- 
cretion." And  this  because  of  the  functions  of  legislation  and  the 
purposes  to  which  it  is  addressed.  Classification  for  such  purposes 
is  not  invalid  because  not  depending  on  scientific  or  marked  differ- 
ences in  things  or  persons,  or  in  their  relations.  It  suffices  if  it  is 
practical,  and  is  not  reviewable  unless  palpably  arbitrary.  The. 
classification  of  the  Missouri  statute  is  certainly  not  arbitrary.  We 
see  many  differences  between  fire  insurance  and  other  insurance, 
both  to  the  insurer  and  the  insured — differences  in  the  elements  in- 
sured against  and  the  possible  relation  of  the  parties  to  them,  pro- 
ducing consequences  which  may  justify,  if  not  demand  different  leg- 
islative treatment.  Of  course  it  is  not  for  us  to  debate  the  policy  of 
any  particular  treatment,  and  the  freedom  of  discretion  which  we 
have  said  the  State  has  is  exhibited  by  analogous,  if  not  exact  exam- 
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pies  to  the  Missouri  statute  in  Bailway  Company  vs.  Maokey  (127 
U.  a,  204),  and  in  Minneapolis  Bailway  ys.  Beckwith  (129  U.  S.,  26). 

In  Bailway  Company  vs.  Mackey  (127  U.  S.,  204),  a  lavf  of  Kan- 
sas v^os  passed  which  abrogated  as  to  railroads  the  rule  of  the  com- 
mon law  exempting  masters  from  liability  to  one  servant  for  the 
negligence  of  another.  It  was  sustained  as  a  valid  classification, 
notwithstanding  that  it  did  not  apply  to  other  carriers,  or  even  to 
other  corporations  using  steam.  The  law  was  objected  to,  as  the 
statute  of  Missouri  isvobjected  to,  on  the  ground  that  it  violated  the 
provisions  of  the  constitution  which  we  are  now  considering. 

To  the  first  contention  the  court,  by  Mr.  Justice  Field,  said: 
"The  plain  answer  to  this  contention  is,  that  the  liability  imposed 
by  the  law  of  1874  arises  only  for  injuries  subsequently  committed; 
it  has  no  application  to  past  injuries,  and  it  cannot  be  successfully 
contended  that  the  State  may  not  prescribe  the  liabilities  under 
which  corporations  created  by  i{s  laws  shall  conduct  their  business 
in  the  future,  where  no  limitation  is  placed  upon  its  power  in  this 
respect  by  their  charters.  Legislation  to  this  effect  is  found  in  the 
statute  books  of  every  State."  And  after  further  comment  added: 
"That  its  passage  was  within  the  competency  of  the  legislature,  we 
have  no  doubt."  To  the  second  contention  it  was  said:  **It  seems 
to  rest  upon  the  theory  that  legislation  which  is  special  in  its  char- 
acter is  necessarily  within  the  constitutional  inhibition;  but  nothing 
can  be  farther  from  t^e  fact."  The  legislation  was  justified  by  the 
character  of  the  business  of  railroad  companies,  and  it  was  declared 
to  be  a  matter  of  legislative  discretion  whether  the  same  liability 
should  or  should  not  be  applied  to  other  earners,  or  to  persons  and 
corporations  using  steam  in  manufactures. 

In  Minneapolis  Bailway  Company  vs.  Beckvnth  (129  XT.  S.,  26),  a 
law  of  Iowa  making  a  class  of  railway  corporations  for  special  leg- 
islation was  sustained. 

(3)  "What  it  is  for  a  State  to  deprive  a  person  of  life,  liberty  or 
property  without  due  process  of  law  "  is  not  much  nearer  to  precise 
definition  to-day  than  it  was  said  to  be  By  Mr.  Justice  Miller,  in 
Davidson  va  New  Orleans  (96  U.  S.,  97). 

The  process  ''of  judicial  inclusion  and  exclusion  "  has  proceeded, 
and  yet  this  court  in  Holden  vs.  Hardy  (169  U.  S.,  366),  again  de- 
clined specific  definition.  Mr.  Justice  Brown,  speaking  for  the 
court,  said:  "This  court  has  never  attempted  to  define  with  pre- 
cision the  words  *  due  process  of  law '  nor  is  it  necessary  in  this 
case.  It  is  sufficient  to  say  that  there  are  certain  immutable  prin- 
ciples of  justice,  which  inhere  in  the  very  idea  of  free  government, 
which  no  member  of  the  Union  may  disregard,  as  that  no  man  shall 
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be  condemned  in  his  person  or  property  without  dne  notioe  and  an 
opportunity  of  bein^  heard  in  his  own  defense."  These  principles 
were  extended  to  the  right  to  acquire  property  and  to  enter  into 
contracts  with  respect  to  property,  but  it  was  said  ''this  right  of 
contract,  howeyer,  is  itself  subject  to  certain  limitations  which  the 
State  may  lawfully  impose  in  the  exercise  of  its  police  powers." 

The  legislation  sustained  was  an  act  of  the  State  of  Utah  making 
the  employment  of  workingmen  in  all  underground  mines  and 
workings,  and  in  smelters  and  all  other  institutions  for  the  reduc- 
tion and  refining  of  ores  or  metals  eight  hours  per  day,  except  in 
cases  of  emergency,  where  life  or  property  should  be  in  imminent 
danger.  The  violatioD  of  the  statute  was  made  a  misdemeanor.  It 
was  undoubtedly  a  limitation  on  the  right  of  contract — that  of  the 
employer  and  that  of  the  employed^-enforced  by  a  criminal  prose- 
cution and  penalty  on  the  former  and  on  his  agents  and  managers. 
It  was  held  a  valid  exercise  of  the  police  power  of  the  State.  These 
powers  were  not  defined  except  by  illustration,  nor  need  we  now 
define  them.  The  case  is  a  precedent  to  support  the  validity  of  the 
Missouri  statute  now  under  consideration. 

The  statute  provides  as  follows:  "In  all  suits  brought  upon  pol- 
icies of  insurance  against  loss  or  damage  by  fire,  hereafter  issued 
or  renewed,  the  defendant  shall  not  be  permitted  to  deny  that  the 
property  insured  thereby  was  worth  at  the  time  of  the  issuing  of 
the  policy  the  full  amount  insured  therein  on  said  property;  and  in 
case  of  total  loss  of  the  property  insured,  the  measure  of  damages 
shall  be  the  amount  for  which  the  same  was  insured,  less  whatever 
depreciation  in  value  below  the  amount  for  which  the  property  is 
insured  the  property  may  have  sustained  between  the  time  of  issu- 
ing the  policy  and  the  time  of  the  loss,  and  the  burden  of  proving 
such  depreciation  shall  be  upon  the  defendant."  *  *  *  It  is  also 
provided  that  no  condition  in  any  policy  of  insurance  contrary  to 
such  provisions  shall  be  legal  or  valid. 

The  specific  objections  which,  it  is  claimed,  bring  the  statute 
within  the  prohibition  of  the  Constitution,  in  the  last  analysis,  may 
be  reduced  to  the  following:  That  the  statute  takes  away  a  funda- 
mental right  and  precludes  a  judicial  inquiry  of  liability  on  policies 
of  fire  insurance  by  a  conclusive  presumption  of  fact. 

The  right  claimed  is  to  make  contracts  of  insurance.  The  es- 
sence of  these,  it  is  said,  is  indemnity,  and  that  the  statute  con- 
verts them  into  wager  policies — into  contracts  (to  quote  counsel) 
having  for  their  basis  speculation  and  profit,  ''contrary  to  the  course 
of  the  common  law."  The  statement  is  broad,  and  counsel  in  mak- 
ing it  ignores  many  things.    The  statute  tends  to  assure,  not  to  de- 
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tract  from  the  indemnity  of  the  contracts,  and  if  elements  of  chance 
or  speculation  intmde,  it  will  be  on  account  of  carelessness  or  frand. 
It  is  admitted  that  the  effect  of  the  statute  is  to  make  Talued  poli- 
cies of  those  issued;  and  the  condusiye  effect  which  has  been  as- 
cribed to  their  valuation  has  neyer  been  condemned  as  making 
them  wager  policies  or  as  introducing  elements  of  speculation  into 
them. 

The  statute,  then,  does  not  present  the  alternative  of  wager  poli- 
cies to  indemnity  policies.  The  change  is  from  one  kind  of  indem- 
nity policy  to  another  kind,  from  open  policies  to  valued  policies, 
both  of  which  are  sanctioned  by  the  practice  and  law  of  insurance, 
and  this  change  is  the  only  compulsion  of  the  law.  It  makes  no 
contract  for  the  parties.  In  this  it  permits  absolute  freedom.  It 
leaves  them  to  fix  the  valuation  of  the  property  upon  such  prudence 
and  inquiry  as  they  choose.  It  only  ascribes  estoppel  after  this  is 
done — estoppel  it  must  be  observed,  to  the  acts  of  the  parties,  and 
only  to  their  acts  in  open  and  honest  dealing.  Its  presumptions 
cannot  be  urged  against  fraud,  and  it  permits  the  subsequent  de- 
preciation of  the  property  to  be  shown. 

We  see  no  risk  to  insurance  companies  in  this  statute.  How  can 
it  come?  Not  from  fraud  and  not  from  change,  because,  as  we 
have  seen,  the  presumptions  of  the  statute  do  not  obtain  against 
fraud  or  change  in  the  valuation  of  the  property.  Bisk  then  can 
only  come  from  the  failure  to  observe  care — that  care  which  it 
might  be  supposed,  without  any  prompting  from  the  law,  under- 
writers would  observe,  and  which  if  observed  would  make  their 
policies  true  contracts  of  assurance,  not  seemingly  so,  but  really  so; 
not  only  when  premiums  are  paying,  but  when  loss  is  to  be  paid. 
The  State  surely  has  the  power  to  determine  that  this  result  is  de- 
sirable, and  to  accomplish  it  even  by  a  limitation  of  the  right  of 
contract  claimed  bj  plaintiff  in  error. 

It  would  be  idle  and  trite  to  say  that  no  right  is  absolute.  Sic 
utere  tuo  ut  alienum  ndn  loedas  is  of  universal  and  pervading  obli- 
gation. It  is  a  condition  upon  which  all  property  is  held.  Its  ap- 
plication to  particular  conditions  must  necessarily  be  within  the 
reasonable  discretion  of  the  legislative  power.  When  such  discre- 
tion is  exercised  in  a  given  case  by  means  appropriate  and  which 
are  reasonable,  not  oppressive  or  discriminatory,  it  is  not  subject 
to  constitutional  objection.  The  Missouri  statute  comes  within  this 
rule. 

The  cases  cited  by  plaintiff  in  error,  which  hold  that  the  legisla- 
ture may  give  the  effect  of  prima  facie  proof  to  certain  acts,  but  not 
conclusive  proof,  do  not  apply.    They  were  not  of  contract  nor 
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gave  effect  to  contracts.  It  is  one  thing  to  attribute  effect  to  the 
convention  of  parties  entered  into  under  the  admonition  of  the  law, 
and  another  thing  to  give  to  circumstances,  maybe  accidental,  con- 
clusive presumption,  and  proof  to  establish  and  force  a  result  against 
property  or  liberty. 

The  statute  is  not  subject  to  the  condemnation  that  it  regulates 
contracts  made  or  rights  acquired  prior  to  its  enactment;  and  we 
may  repeat  the  language  of  Mr.  Justice  Field,  in  Missouri  Railway 
Go.  vs.  Mackey,  that  *4t  cannot  be  successfully  contended  that  the 
State  may  not  prescribe  the  liabilities  under  which  corporations 
created  by  its  laws  shall  conduct  their  business  in  the  future,  where 
no  limitation  is  placed  upon  its  power  in  this  respect  by  their 
charters.  Legislation  to  this  effect  is  found  in  the  statute  books  of 
every  State." 

That  which  a  State  may  do  with  corporations  of  its  own  creation 
it  may  do  with  foreign  corporations  admitted  into  the  State.  This 
^  seems  to  be  denied,  if  not  generally,  at  least  as  to  plaintiff  in  error. 
The  denial  is  extreme  and  cannot  be  maintained.  The  power  of  a 
State  to  impose  conditions  upon  foreign  corporations  is  certainly  as 
extensive  as  the  power  over  domestic  corporations,  and  is  fully  ex- 
plained in  Hooper  vs.  California  (155  IT.  S.,  648),  and  need  not  be 
repeated. 

It  is  urged  that  the  statute  is  not  made  a  condition  upon  foreign 
corporations,  but  this  view  is  not  open  to  our  acceptance.  The 
Supreme  Court  of  Missouri,  exercising  its  function  of  interpretation, 
decides  that  it  is.  But  we  do  not  care  to  enter  fully  into  the  sub- 
ject of  conditions  on  corporations,  foreign  or  domestic.  The  statute 
is  sustained  on  the  grounds  that  we  have  given. 

The  other  contentions  of  plaintiff  in  error  we  do  not  consider  it 
is  necessary  to  review.    Judgment  affirmed. 
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UNITED  STATES  CIRCUIT  COURT  OF  APPEALS! 

Eighth  Circuit. 


McGLOTHER 
vs. 
PROVIDENT  MUT.  ACC.  CO.  of  Philadeij»hia.* 

An  accident  policy  excluded  death  resulting  from  poison. 
EMf  That  it  did  not  ccyer  death  resnlting  from  poison  accidently  taken  in 
the  belief  that  it  was  a  harmless  medicine. 

Statement  of  facts  by  Sanbobn,  J. 
This  was  an  action,  upon  a  policy  of  insurance  against  accidents, 
to  recover  for  a  death  caused  by  drinking  poison  under  the  mis- 
taken belief  that  it  was  a  harmless  medicine.    The  policy  contained 
these  provisions: — 

This  certificate  insnree  said  member,  hereafter  called  the  '^  assured,"  against 
bodUy  iigories  effected  during  the  continuance  of  this  insurance  by  violent, 
external,  and  accidental  means.  ♦  ♦  *  The  insurance  herein  provided  for 
does  not  cover  or  extend  to  disappearances,  suicide,  death,  or  injuries  unac- 
companied by  any  visible,  external  mark  or  sign,  or  resulting  wholly  or  in 
part  from  hernia,  fits  of  vertigo,  somnambulism,  or  disease,  or  from  poison, 
contact  with  poisonous  substances,  inhaling  gas,  surgical  operations,  or  medi* 
cal  treatment. 

The  court  below  dismissed  the  action  on  the  ground  that  the 
death  was  excepted  from  the  risks  covered  by  the  policy,  and  the 
writ  of  error  chaUenges  that  judgment. 

li.  C.  Kbauthoff  (I.  J.  Ringolsky  and  Eugene  Batavia,  on  brief), 
for  Flaintiffin  Error, 

J.  B.  ScROOOS,  John  E.  MoFadden,  M.  A.  Fyke,  and  Ed.  E.  Tatks, 
for  Defendant  in  Error, 

Sanborn,  C.  J.  (after  stating  the  facts.) 

Is  a  death  from  poison  accidentally  taken  under  the  mistaken  be- 
lief that  it  is  a  harmless  medicine  a  death  from  poison  ?  That  is 
the  real  question  in  this  case,  and  to  ask  it  seems  to  answer  it.  If 
death  from  poison  unconsciously  taken  under  the  belief  that  it  is 
not  poison  is  not  a  death  from  poison,  what  is  it  a  death  from  ?  The 
whole  is  greater  than  any  of  its  parts,  and  includes  them  all.  Death 
from  poison  is  greater  than,  and  necessarily  includes,  death  from 
poison  taken  in  every  way.     It  includes  death  from  poison  taken 

•  DMtakm.vnidM^,  Oct.  8, 18P8. 
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intentionallj  or  uDintentionally,  coDBciousIy  or  unconsciously^  vol- 
untarily or  iuToluntarily,  with  or  without  knowledge  that  the 
draught  is  dangerous,  beeause  every  species  of  death  from  poison  is 
included  within  the  generic  term.  The  question  arises  in  this  way: 
The  Provident  Mut.  Aec  Co.,  of  Philadelphia,  the  defendant  in  error, 
insured  Jeannie  M.  C.  McGlother,  who  was  a  practicing  physician, 
against  death  by  accidental  means,  by  a  policy  which  contained  this 
provision: — 

The  iDsarance  heiein  provided  for  does  not  cover  or  extend  to  disappear- 
anoes,  snioide,  death,  or  injuries  onaocompaDied  by  any  visible,  external 
mark  or  sign,  or  resulting  wholly  or  in  part  from  hernia,  fits  of  vertigo, 
somnambulism,  or  disease,  or  f^om  poison,  contact  with  poisonous  substances^ 
inhaling  gas,  surgical  operations,  or  medical  treatment. 

Dr.  McOlother  died  a  few  months  after  the  policy  was  issued.  His 
death  resulted  from  poison,  which  he  unintentionally,  unconsciously, 
and  involuntarily  took  without  knowing  that  it  was  poison,  and  in 
the  belief  that  it 'was  a  harmless  medicine  which  he  had  prescribed 
as  a  drink  for  his  patients.  His  widow,  Serena  B.  McGlother,  the 
plaintiff  in  error,  and  the  beneficiary  under  the  policy,  brought  this 
action  upon  it.  The  foregoing  facts  were  conceded  by  the  pleadings^ 
and  the  court  below  rendered  a  judgment  thereon  in  favor  of  the 
company. 

It  is  admitted  that  the  death  of  the  insured  was  an  accident,  and 
that  the  plaintiff  in  error  could  have  recovered,  had  it  not  been  for 
the  exception  of  death  from  poison  which  the  policy  contained.  The 
contention  of  her  counsel  is  that  this  exclusion  of  death  from  poi- 
son from  the  risks  covered  by  the  policy  excepts  death  from  poison 
voluntarily,  consciously,  and  intentionally  taken,  only,  and  that,  as 
the  fatal  draught  which  caused  this  death  was  taken  involuntarily 
and  unconsciously,  it  is  not  within  the  exception.  They  invoke  the 
rule  that  when  the  terms  of  a  policy  are  ambiguous,  or  of  doubtful 
meaning,  its  provisions  should  be  construed  most  strongly  against 
the  company.  But  it  is  only  when  some  doubt  of  the  meaning,  or 
some  ambiguity  in  the  expression  of  a  policy  arises,  that  this  rule 
applies.  The  terms  of  this  policy  raise  no  such  doubt,  and  present 
no  ambiguity  to  our  minds.  It  does  not  seem  more  doubtful  that 
death  from  poison  involuntarily  or  unconsciously  taken  is  a  death 
from  poison,  within  the  meaning  of  this  exception,  than  it  does  that 
death  from  poison  taken  from  a  cup  or  a  glass  is  within  its  mean- 
ing.  Counsel  argue  that  since  the  exception  of  death  from  suicide 
includes  only  intentional  self-destruction;  of  death  from  fightings 
only  death  from  voluntary  fighting;  and  of  death  from  a  violation  of 
law,  only  that  which  results  from  an  intentional  violation, — the 
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same  coostmction  ebonld  be  giyen  to  the  exception  now  before  us. 
Bat  this  policy  contains  in  the  same  clause  exceptions  of  death  from 
hernia,  fits  of  vertigo,  somnambulism,  disease,  and  poison.  Is  no 
death  from  hernia  covered  by  this  exception  which  is  not  voluntar- 
ily produced;  none  from  fits  of  vertigo,  unless  the  victim  intention- 
ally has  the  fits;  none  from  somnambulism  unless  the  deceased 
purposely,  voluntarily,  and  consciously  walked  in  his  sleep;  and 
none  from  disease,  unless  voluntarily  and  consciously  incurred? 
The  rule,  "Noscitur  a  sociis,"  which  counsel  invoke,  comes  very  far 
from  sustaining  their  contention  here.  Besides,  this  is  a  contract 
of  insurance  against  accidents, — against  risks  and  dangers  that  are 
unintentionally,  involuntarily,  and  unexpectedly  incurred :  Associa- 
tion vs.  Smith,  29  C.  G.  A.,  228.  It  does  not  purport  or  attempt  to 
insure  against  injuries,  risks,  or  dangers  voluntarily  or  intentionally 
encountered.  The  object  of  an  exception  in  a  contract  is  to  exclude 
that  which  would  otherwise  be  included  within  it;  and  since  the  in- 
juries and  deaths  against  which  the  association  covenants  to  in- 
demnify by  this  policy  are  those  unexpectedly  and  unintentionally 
incurred,  only,  the  natural  and  logical  function  of  the  exception 
here  is  to  exclude  such  injuries  and  deaths,  rather  than  those  vol- 
untarily and  consciously  encountered. 

In  support  of  their  views,  counsel  cite  Paul  vs.  Insurance  Co.,  112 
N.  Y.,  472,  478;  Pickett  vs.  Insurance  Co.,  144  Pa.  St.,  79;  Fidelity 
&  Casualty  Co.  vs.  Waterman,  161  III.,  632;  and  Menneiley  vs.  As- 
surance Corp.,  148  N.  T.,  596,  600, — which  hold  that  the  exception 
of  death  from  *' inhaling  gas"  covers  death  from  a  conscious  and 
voluntary  inhaling  only,  and  does  not  extend  to  one  caused  by  the 
involuntary  and  unconscious  breathing  in  of  gas  which  had  escaped 
by  accident  while  the  victim  was  sleeping;  and  Healey  vs.  Associa- 
tion, 133  HI.,  556;  Insurance  Co.  vs.  Dunlap,  160  HI.,  646;  and  As- 
sociation vs.  Tuggle,  39  HI.  App.,  509,  514, — which  hold,  on  the 
authority  of  Paul  vs.  Insurance  Co.,  that  the  exception  of  death  •*  by 
taking  poison"  does  not  exclude  death  by  poison,  unintentially 
and  unconsciously  taken^  But  the  key  to  this  line  of  decisions  is 
found  in  the  opinion  in  the  Paul  Case,  which  is  cited  and  relied 
upon  in  all  the  others.  It  is  the  distinction  which  the  courts  that 
rendered  those  decisions  have  made  between  the  expressions  ^' death 
by  inhaling  gas  "  and  "  death  from  taking  poison,**  and  "  death  by 
gas "  and  **  death  from  poison."  In  their  opinion,  the  use  of  the 
words  ''inhaling"  and  'Haking"  implies  a  conscious  act,  while,  if 
those  words  had  not  been  used,  every  death  by  gas  or  from  poison 
would  have  been  clearly  excepted  from  the  policy.  This  distinction 
is  clearly  stated  in  the  Paul  Case  (112  N.  Y.),  at  page  478,  by  Judge 
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Gray,  in  these  words:  "  I  agree  with  the  counsel  of  the  respondent 
in  his  suggestion  that,  if  the  exception  is  to  cover  all  cases  where 
death  is  caused  bj  the  presence  of  gas,  there  would  be  no  reason 
for  using  the  word  '  inhale.'  If  the  policy  had  said  that  it  was  not 
to  extend  to  anv  death  caused  wholly  or  in  part  by  gas,  it  would 
have  expressed  precisely  what  the  appellant  now  says  is  meant  by 
the  present  phrase,  and  there  could  have  been  no  room  for  doubt 
or  mistake." 

In  the  last  case  upon  this  subject  which  the  counsel  cited — ^Fidel- 
ity &  Casualty  Co.  vs.  Waterman  (161  HI.),  at  page  685, — the  Su- 
preme Court  of  Illinois  thus  states  the  point  of  these  decisions: 
''  That  point,  as  we  understand  it,  is  that  the  word  '  inhaling,'  or 
'inhalation/  or  'inhaled,"  as  used  in  the  exception  contained  in 
these  policies  of  life  or  accident  insurance,  implies  a  voluntary  or 
intelligent  act,  as  distinguished  from  an  involuntary  and  unconscious 
act." 

A  like  effect  is  given  to  the  word  "taking,"  in  the  phrase  "  from 
taking  poison,"  in  Insurance  Co.  vs.  Dunlap,  160  HI.,  646.  In  Meu- 
neiley  vs.  Assurance  Corp.  (148  N.  Y.,  600),  it  is  expressly  declared 
that,  while  death  from  the  unconscious  breathing  of  gas  which  has 
accidentally  escaped  while  one  was  sleeping  is  not  covered  by  an 
exception  of  death  ''  arising  from  anything  accidentally  taken,  ad- 
ministered, or  inhaled,"  such  a  death  as  that  in  the  case  at  bar, 
from  ''  the  accidental  taking  or  inhaling  into  the  system  of  some  in- 
jurious or  destructive  agency,  under  the  mistaken  belief  that  it  is 
beneficial,  or  at  least  harmless,"  is  the  very  accident  intended  to  be 
excluded  by  the  exception.  Thus,  it  may  be  seen,  by  a  careful  ex- 
amination of  the  terms  of  the  policies  and  the  crucial  point  of  the 
decisions  in  these  cases,  that  they  do  not  necessarily  rule  the  case 
in  hand,  but  rest  upon  an  implied,  meaning  drawn  from  words  not 
found  in  the  policy  in  this  suit.  We  must  not  be  understood,  how- 
ever, to  adopt  or  approve  those  decisions.  The  path  they  follow  is 
so  narrow,  tortuous,  and  indistinct  that  we  should  hesitate  long  to 
follow  it.  Starting  in  the  Paul  Case  with  the  thought  that  the  word 
''inhaling"  implies  a  conscious  act,  and  invoking  the  much  abused 
rule  that  every  policy  of  insurance  of  doubtful  meaning  should  be 
construed  most  strongly  against  the  company,  it  reaches  the  inter- 
esting conclusion  in  the  Fidelity  &  Casualty  Company's  Case 
that  a  death  from  accidentally  inhaling  gas  while  sleeping  is  not 
a  death  "  resulting  from  poison,  or  anything  accidentally  or  other- 
wise taken,  administered,  absorbed,  or  inhaled,"  under  an  exception 
in  the  policy  in  those  words.  If  gas  is  unintentionally  and  uncon- 
sciously taken  or  inhaled,  why  is  it  not  "  accidentally  "  taken  or  in- 
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haled  ?  If  it  is  not,  then  why  is  it  not  *'  otherwise  "  taken  or  inhaled  ? 
And  how  can  gas  get  into  the  system  in  any  other  way  than  by 
being  "  accidentally  or  otherwise  taken,  administered,  absorbed,  or 
inhaled  ?"  In  the  Fidelity  Company's  Case  the  court  interprets  the 
exception  of  death  ''resulting  from  poison,  or  anything  accidentally 
or  otherwise  taken,  administered,  absorbed,  or  inhaled,"  to  mean 
death  "resulting  from  poison,  or  anything  accidentally  or  other- 
wise, consciously,  and  by  an  act  of  Tolition,  drawn  into  the  system 
by  inspiration,"  and  then  holds  that  the  death  there  in  question  did 
not  result  from  gas  inhaled  "consciously  and  by  an  act  of  Tolition," 
and  therefore  was  not  within  the  exception.  But  the  parties  who 
made  the  contract  did  not  restrict  their  exception  to  death  from 
anything  taken  or  inhaled  "  consciously  and  by  an  act  of  volition," 
but  expressly  extended  it  oyer  death  from  "  anything  accidentally 
or  otherwise  taken  or  inhaled."  The  construction  given  fty  the 
court  to  this  clause  of  the  policy  appears  to  be  cunning  and  astute 
to  evade,  rather  than  quick  to  perceive  and  diligent  to  apply  the 
meaning  of  the  words  it  contains  in  their  plain,  ordinary,  and 
popular  sense. 

We  have  pointed  out  the  distinction  between  these  cases  and  that 
at  bar,  but  we  rest  our  decision  on  broader  grounds.  The  parties 
to  this  contract  had  the  undoubted  right  to  make  their  own  agree- 
ment; to  contract  that  the  indemnity  provided  by  the  policy  should 
protect  against  some  or  all  of  the  ills  that  flesh  is  heir  to.  They 
had  the  right  to  make  a  contract  that  the  company  would  protect 
the  insured  or  his  beneficiary  against  one  or  all  of  the  accidents  that 
might  befall  him.  They  made  an  agreement  that  the  association 
would  indemnify  against  all  accidents  except  those  expressly  ex- 
cluded by  the  terms  of  the  policy.  There  was  nothing  illegal,  im- 
moral, or  against  public  policy  in  the  contract  itself,  or  in  the 
express  agreement  that  certain  accidents  specified  therein  should 
be  excluded  from  the  promised  indemnity;  and  there  is  no  just 
reason  why  parties  or  courts  should  be  ingenious  or  eager  to  add 
to,  subtract  from,  or  to  search  out  curious  and  hidden  meanings  in 
the  plain  terms  of  their  compact  Contracts  of  insurance  are  not 
made  by  or  for  casuists  or  sophists,  and  the  obvious  meaning  of 
their  plain  terms  to  the  business  and  professional  men  who  make 
and  use  them  must  not  be  discarded  for  some  curious  and  hidden 
interpretation  that  is  to  be  reached  only  by  a  long  train  of  acute 
and  ingenious  reasoning.  "Contracts  of  insurance,  like  other  con- 
tracts, are  to  be  construed  according  to  the  sense  and  meaning  of 
the  terms  which  the  parties  have  used ;  and,  if  they  are  clear  and 
unambiguoufl,  their  terms  are  to  be  taken  in  their  plain,  ordinary, 
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and  popular  eense:"  Imperial  Fire  Ins.  Co.  vs.  Coos  Co.,  161  U.  S., 
452,  463;  Fred  J.  Eiesel  &  Co.  vs.  Sun  Ins.  Office  of  London.  In 
the  language  of  the  learned,  and  in  the  common  parlance  of  the 
street,  a  death  from  poison  unconsciously  taken  in  the  belief  that  it 
was  a  harmless  drink  is  a  death  from  poison.  A  statement,  made  in 
the  ordinary  affairs  of  life,  that  such  a  death  was  not  from  poison, 
would  be  uniyersally  recognized  as  false.  In  its  plain,  ordinary, 
and  popular  sense,  ''  death  from  poison  "  describes  and  includes  a 
death  from  poison  unconsciously  and  unintentionally  taken  under 
the  mistaken  belief  that  it  is  a  harmless  medicine;  and  it  was  un- 
doubtedly in  this  sense  that  the  parties  to  this  contract  used,  and 
intended  to  use  it.  To  our  minds  the  phrase  is  unambiguous  and 
raises  no  doubt  or  question  of  its  meaning;  and  our  conclusion  is 
that  the  death  of  the  insured  fell  within  the  exception  expressed  in 
these- words  in  the  policy,  and  that  the  association  is  not  liable  for 
it,  under  its  contract:  Cole  vs.  Insurance  Co.,  61  Law  T.  (N.  S.)  227; 
Early  ts.  Insurance  Co.  (Mich.);  Pollock  ts.  Association,  102  Pa.  St., 
230;  Batchelor  ts.  Association,  34  Wkly.  Law  BuT.,  239;  Nibl.  Ben. 
Soc.  &  Ace,  §  393;  Cooke,  Life  Ins.,  §  56.  The  judgment  must  be 
affirmed,  and  it  is  so  ordered. 

Thateb,  C.  J.  (dissenting). 

I  am  compelled  to  dissent  from  the  statement  contained  in  the 
opinion  of  the  majority,  that  the  real  question  which  the  case  at  bar 
involves  is  whether  '*  a  death  from  poison  accidentally  taken  under 
the  mistaken  belief  that  it  is  a  harmliess  medicine  [is]  a  death  from 
poison."  In  my  judgment,  this  is  an  incorrect  statement  of  the 
questions  at  issue.  The  policy  sued  upon  contains  the  statement 
that 

This  certiAcate  insares  said  member,  hereinafter  called  the  ^'aasured,*' 
against  bodily  injuries  eflected  during  the  continuance  of  this  insurance  by 
violent,  external,  and  accidental  means. 

This  was  a  general  promise  on  the  part  of  the  insurer  to  indem- 
nify the  insured  for  all  bodily  injuries  occasioned  by  accident  In 
another  part  of  the  policy  or  certificate  is  found  the  statement 
quoted  in  the  opinion  of  the  majority,  namely: — 

The  insurance  herein  provided  for  does  not  cover  or  extend  to  disappear- 
ances, suicide,  death,  or  injuries  unaccompanied  by  any  visible,  external 
mark  or  sign,  or  resulting  wholly  or  in  part  from  hernia,  fits  of  vertigo,  som- 
nambulism, or  disease,  or  from  poison,  contact  with  poisonous  substances, 
inhaling  gas,  surgical  operations,  or  medical  treatment. 

As  I  view  the  case,  therefore,  the  point  to  be  considered  is  whether, 
in  view  of  the  character  of  the  contract,  and  the  broad  obligation 
first  assumed  by  the  insurer  to  afford  indemnity  for  all  accidental 
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injurieSy  the  clauBe  last  aboye  quoted  should  be  construed  as  ex- 
empting the  insurer  from  liability  for  an  injury  occasioned  by 
poison  which  was  taken  unintentionally »  and  purely  through  acci- 
dent, or  whether  les6  scope  should  be  given  to  the  exception,  so 
that  it  will  include  only  those  cases  where  an  unexpected  injury  is 
sustained  as  the  result  of  poison  which  was  consciously  and  Tolun- 
tarily  taken  by  the  insured.    If  the  exception  is  limited  in  its  scope 
as  last  indicated,  it  will  not  be  without  effect  and  meaningless,  but 
will  embrace  cases  where  poisonous  drugs  or  medicines  are  con- 
sciously taken,  otherwise  than  with  suicidal  intent,  and  result  in 
injury  or  death  which  was  not  anticipated.     Another  subsidiary 
question  also  deserves  attention,  namely,  whether  this  court  should 
place  a  construction  upon  the  language  of  the  exception  contained 
in  the  policy  which  is  at  variance  with  the  construction  placed  upon 
such  language  in  other  jurisdictions  by  courts  of  the  highest  au- 
thority and  ability.    In  Paul  vs.  Insurance  Co.  (112  N.  Y.,  472),  an 
accident  policy,  which    promised    indemnity  for    bodily  injuries 
sufitained 

Through  ex  tern  al,  yiolent,  and  accidental  means,  in  one  of  its  later  clauses 
ptOTided  that  the  insnranoe  should  not  extend  to  any  bodily  injury  of  which 
there  shall  be  no  external  and  visible  sign  apon  the  body,  «  *  «  xiot  to 
Any  death  •  •  •  caased  *  *  •  by  the  taking  of  poison,  contact  with 
poisonous  substances,  or  inhaling  of  gas. 

The  insured  had  died  by  inhaling  poisonous  gas  which  acciden- 
tallj  escaped  and  filled  his  room  while  he  was  asleep.  The  court 
lield,  after  mature  consideration,  that,  in  view  of  the  nature  of  the 
contract,  the  exception  against  liability  for  injuries  occasioned  by 
inhaling  gas  must  be  understood  to  mean  ''  a  voluntary  and  intelli- 
gent act  by  the  insured,"  and  that  inasmuch  as  the  insured  did  not 
inhale  gas  voluntarily  and  intentionally,  but  accidentally,  the  case 
was  not  within  the  exception,  and  the  insurer  was  hable.  This  de- 
cision has  been  firmly  adhered  to  by  the  court  which  delivered  it, 
in  Bacon  vs.  Association  (123  N.  T.,  304),  and  in  Menneiley  vs.  As- 
surance Corp.  (148  N.  Y.,  596);  and  in  the  later  cases  it  has  been 
^^Qior  granted  that  it  decides  that  the  insured  must  '*intention- 
^^L  voluntarily,  and  consciously  "  inhale  gas,  take  poison,  or  come 
ill  contact  vnth  poisonous  substances,  to  bring  the  case  within  those 
exceptions.  See  Menneiley  vs.  Assurance  Corp.,  148  N.  Y.,  596, 599. 
The  decision  in  Paul  vs.  Insurance  Co.,  supra,  has  been  approved 
and  followed  in  the  State  of  Pennsylvania,  under  whose  laws  the 
defendant  company  was  incorporated  (Pickett  vs.  Insurance  Co., 
144  Pa.  St.,  79,  93),  and  by  the  courts  of  Illinois  in  several  cases 
(Iiwiirance  Co.  vs.  Dunlap,  160  111.,  642,  645;  Fidelity  &  Casualty 
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Co.  vs.  Waterman,  161  DL,  632;  Association  ts.  Froiland,  161  HL, 
80,  36;  Healey  vs.  Association,  133  HI.,  566;  Association  vs.  Tuggle, 
39  ni.  App.,  509-514).  Moreover,  the  same  rule  of  construction 
which  underlies  these  decisions  was  long  ago  adopted  by  the  Su- 
preme Court  of  the  United  States  in  construing  life  insurance  poli- 
cies which  contain  an  exception  from  liability  in  case  the  insured 
shall  *'  die  by  his  own  hand."  It  was  held  that  the  exception  did 
not  include  all  cases  where  the  insured  dies  by  his  own  hand,  but 
only  those  where  he  acts  voluntarily  and  consciously  to  avoid  the 
ills  of  life,  having  sufficient  intelligence  to  understand  the  moral 
character  and  the  effect  of  the  act  of  self-destruction:  Insurance 
Co.  vs.  Terry,  15  Wall.,  580;  Insurance  Co.  vs.  Akens,  150  XJ.  S., 
4^8-473.  An  attempt  is  made  to  draw  a  distinction  as  between  the 
two  modes  of  expression,  *'  death  by  taking  poison,*'  and  "  death 
from  poison;"  but  I  am  unable  to  attach  any  weight  to  the  distinc- 
tion, nor  do  I  think  that  the  cases  above  cited  rest  upon  any  such 
foundation.  When  we  say  that  a  person  died  '*  from  poison,"  we  mean 
that  he  died  by  taking  into  bis  system  a  poisonous  drug,  compound^ 
or  substance.  The  two  forms  of  expression  in  ordinary  parlance 
mean  the  same  thing,  and  should  be  taken  as  conveying  the  same 
idea.  I  conclude,  therefore,  that  the  great  weight  of  authority  is 
with  the  plaintiff  in  error;  that  the  construction  of  the  policy  for 
which  she  contends  is  not  unreasonable,  in  view  of  the  well-estab- 
lished rule  requiring  us  to  construe  it  most  strongly  against  the  in- 
surer; and  that  the  judgment  below  ought  to  be  reversed. 


UNITED  STATES  CIRCUIT  COURT. 

D.  Washington,  N.  D. 


McELKOY 
vs. 
BRITISH  AMERICA  ASSUR.  CO. 

A  general  insaranoe  agent  applied  to  the  asent  of  defendant  to  take  part  of  a 
fire  risk  he  was  plaoing  on  a  vessel  to  tne  aggregate  of  |I6,500.  Tnere  was 
evidence  that  the  general  a^ent  had  knowu^e  of  another  policv  to  the 
extent  of  $6,500  in  excess  of  that  amount.  The  policy  ftimisbed  by  de- 
fendant was  void  by  its  terms  in  case  of  other  insurance,  but  an  attached 
slip  permitted  an  aggregate  of  $6,500  concurrent  insurance. 

Held,  That  the  general  agent  did  not  become  the  agent  of  defendant  by  re- 
ceiving and  delivering  the  policy  to  insured,  so  that  it  was  chargeable 
with  his  knowledge. 

•  Deoiiioii  rend«red,  Aug.  5»  1898. 
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Held,  That  the  defendant  was  not  estopped  to  allege  nonpayment  of  premium 
bjr  the  fact  that  its  agent  charged  the  premium  to  the  general  agent  on 
his  books. 

Habold  Preston  and  L.  C.  Oilman,  for  Plaintiff. 

J.  B.  Howe  and  S.  H.  Piles,  for  Defendant. 

Hanfobd,  D.  J. 

This  is  an  action  Dn  a  fire  insurance  policy  for  $3,000,  written  by 
C.  A.  McKenzie,  who  was  at  the  time  the  Seattle  agent  of  the 
British  America  Assur.  Co.,  of  Toronto,  Canada,  coTering  the 
steamer  Cricket,  which  was  destroyed  by  fire  a  short  time  after  the 
date  of  the  policy.  The  policy  is  in  the  form  known  as  the  '*  Stand- 
ard Policy,"  and  it  is  therein  stipulated  that 

This  entire  policy,  unless  otherwise  provided  by  agreement  indorsed  hereon 
or  added  hereto,  shall  be  void  if  the  insured  now  has,  or  shall  hereafter  make 
or  procure,  any  other  contract  of  insurance,  whether  valid*or  not,  on  property 
covered  in  whole  or  in  part  by  this  policy. 

At  the  time  of  the  destruction  of  the  steamer  there  was  another 
policy  in  favor  of  the  owner  for  the  amount  of  $3,500,  and  yet  an- 
other  policy  for  the  sum  of  $3,500  in  favor  of  a  mortgagee  of  the 
vessel,  making  altogether  insurance  amounting  to  $10,000.  On  a 
slip  attached  to  the  policy  it  is  provided  as  follows:  ''$6,500.00  in- 
surance in  all  permitted,  concurrent  herewith," — so  that  there  was 
$3,500  insurance  upon  the  vessel  in  excess  of  the  amount  which  the 
insurance  company  agreed  should  be  carried,  and  the  company 
rests  its  defense  upon  the  ground  that  this  excess  of  insurance  con- 
stitutes a  breach  of  the  above  condition  of  the  contract.  This  de- 
fense is  met  by  the  plea  that,  at  the  time  of  delivery  of  the  policy 
sued  upon,  the  defendant  company  was  informed  and  had  notice 
that  there  was  then  in  existence  insurance  upon  the  vessel,  includ- 
ing the  amount  for  which  this  policy  was  written,  amounting  to  the 
total  sum  of  $10,000,  and,  having  that  knowledge,  executed  and  d^ 
livered  this  policy  to  the  owner  of  the  vessel,  and  the  defendant  is 
thereby  estopped  from  claiming  that  said  policy  is  void  by  reason  of 
overinsurance. 

On  the  trial  of  the  action  it  was  proved  that  the  application  for 
the  policy  was  made  to  McEenzie,  by  the  firm  of  Calhoun  &  Co., 
general  insurance  agents,  who  were  not  authorized  to  represent  the 
defendant  company  as  its  agents,  but  were  business  rivals  of 
McKenzie.  Mrs.  Power,  the  owner  of  the  vessel,  had  no  dealings 
with  McEenzie,  except  as  she  was  represented  by  Calhoun  &  Co. 
McEenzie  was  informed  by  Calhoun  &  Co.  that  they  wished  to 
place  insurance  to  the  amount  of  $6,500  upon  the  vessel,  and  asked 
him  to  take  $3,000  of  the  amount.  McEenzie  was  not  informed  and 
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had  no  notice  whatever  that  other  hxwirance  had  been  written  or 
was  intended  to  be  placed  upon  the  yessel  for  any  amount  whatever 
in  excess  of  $6,600.  On  the  part  of  the  plaintiff,  testimony  was  in- 
troduced tending  to  prove  that  Calhoan  &  Co.  did  know  that  the 
steamer  was  to  be  insured  through  another  agent  for  the  sum  of 
$3,500  for  the  benefit  of  the  mortgagee.  Calhoun  k  Co.  solicited 
the  insurance  from  the  captain  of  the  steamer  representing  the 
owner,  and  received  from  him  payment  of  part  of  the  premium,  and 
agreed  to  extend  to  him  credit  for  a  definite  period  for  the  unpaid 
part,  but  no  part  of  the  money  collected  on  account  of  the  premium 
was  received  by  the  defendant  company  nor  by  McKenzie.  Calhoun 
&  Co.  received  the  policy  from  McKenzie  for  delivery  to  the  insured, 
and,  before  delivery,  pasted  thereon  an  advertising  slip,  which  reads 
as  follows:  "  Return  for  renewal,  transfer,  or  indorsement  to  Calhoun 
&  Co.,  Insurance*  S.  E.  Cor.  Yesler  Ave.  and  Commercial  St,  Seattle, 
Wash."  It  was  also  proved  upon  the  trial  that  previous  to  the  issu- 
ance of  this  policy  there  was  a  general  understanding  between 
McKenzie  and  Calhoun  &  Co.  that  they  would  divide  the  agent's 
commission  on  all  business  obtained  by  Calhoun  &  Co.  and  placed 
with  companies  represented  by  McKenzie,  and  that  between  them- 
selves, for  the  purpose  of  renewing  insurance,  such  business  should 
be  regarded  as  belonging  to  Calhoun  &  Co.  The  court  granted  a 
motion  interposed  by  the  defendant  for  a  peremptory  instruction  to 
the  jury  that  a  verdict  be  returned  in  favor  of  the  defendant,  and 
the  case  has  been  argued  and  submitted  upon  a  motion  for  a  new 
trial. 

In  passing  upon  the  motion  for  a  new  trial,  I  assume  that  if  the 
defendant  company  or  its  authorized  agent  did  have  actual  notice  of 
the  existence  of  other  insurance  upon  the  vessel  in  excess  of  $6,500 
and  notwithstanding  such  notice  issued  the  policy  and  received  and 
retained  the  premium  therefor,  it  would  be  estopped  to  say  that  the 
policy  so  issued  is  void.  Giving  the  plaintiff  the  benefit  of  the  testi- 
mony in  his  behalf,  to  the  effect  that  Calhoun  &  Co.  were  so  notified 
before  the  policy  in  suit  w^  written  or  delivered,  the  plaintiff's 
right  to  claim  an  estoppel  depends  upon  the  proper  decision  of  the 
question  whether  or  not  Calhoun  &  Co.  were  the  agents  of  the  de- 
fendant company,  or  were  by  the  defendant  company  held  out  to  be 
its  agents  in  such  a  way  as  to  justify  the  insured  in  dealing  with 
that  firm  as  though  they  were  authorized  to  act  for  the  defendant 
as  its  agents.  I  hold  that  the  testimony  shows  that  McKenzie  did 
authorize  Calhoun  &  Co.  to  deliver  the  policy  to  the  insured  and  to 
collect  the  premium.  To  this  extent  Calhoun  &  Co.  were  constituted 
the  agents  of  the  defendant  company.    But  the  agency  was  limited. 
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Galboun  &  Co.  were  Dot  authorized  to  bind  the  defendant  company 
by  any  other  or  different  contract  than  that  expressed  in  the  policy 
which  they  received  for  delivery.  Their  authority  was  that  of  a 
messenger  to  deliver  this  particular  policy. 

The  case  of  May  vs.  Assurance  Co.  (27  Fed.,  260),  relied  upon  by 
the  plaintiff  as  a  precedent  for  ruling  that  Calhoun  &  Co.  were 
legally  agents  of  the  defendant,  appears  to  be  very  similar  in  its 
facts  to  this  case,  and  yet  it  is  fair  to  infer  that  the  question  in  that 
case  was  different,  a!rd  there  is  substantial  ground  for  drawing  a 
distinction.  In  the  case  referred  to,  an  insurance  agent  procured  a 
policy  for  the  plaintiff,  to  be  written  by  the  defendant  company. 
The  plaintiff  was  a  customer  of  the  agent  who  made  application  for 
the  policy.  There  was  evidence  of  a  custom  of  insurance  agents  to 
divide  insurance  business  with  other  agencies  in  the  same  city  when 
they  received  an  application  for  a  larger  amount  of  insurance  than 
they  cared  to  place  with  their  own  companies.  The  defendant's 
agent  who  issued  the  policy  was  ignorant  of  the  condition  of  the 
property  insured,  and  I  infer  that  payment  of  the  policy  was  resisted 
on  the  ground  that  there  was  something  in  the  condition  of  the 
property  affecting  the  risk  which  was  not  known  to  the  agent  who 
issued  the  policy;  but  the  court  held  that  the  company  was  charge- 
able with  knowledge  of  facts  as  to  the  condition  of  the  risk  which 
were  known  to  the  agent  who  applied  for  the  policy.  The  decision 
appears  to  be  founded  upon  the  idea  that,  before  issuing  an  insur- 
ance policy,  the  insurer  may  inspect  the  property  or  adopt  any  other 
method  for  ascertaining  its  condition,  and  that,  if  he  elects  to  rely 
upon  the  knowledge  and  judgment  of  another,  he  should  be  bound 
the  same  as  a  purchaser  of  property,  who  buys  after  having  had  an 
opportunity  to  inspect  it,  is  held  to  be  bound  by  his  contract,  not- 
withstanding any  after-discovered  defect  which  might  have  been 
ascertained  by  inspection.  But  the  amount  of  insurance  upon 
the  steamer  Cricket  could  not  have  been  ascertained  by  inspection. 
Without  evidence  of  circumstances  which  would  naturally  create 
suspicion,  the  defendant  cannot  be  considered  as  having  neglected 
any  duty,  nor  as  having  elected  to  rely  upon  the  judgment  or  knowl- 
edge of  any  one.  The  defendant  company  tendered  a  policy  con 
taining  a  limitation  of  the  amount  for  which  the  vessel  might  be  in- 
sured, and  a  condition  that,  if  insurance  in  excess  of  the  amount  of 
$6,500  should  be  placed  upon  the  vessel,  this  policy  should  be  totally 
void.  When  the  policy  containing  these  conditions  was  accepted, 
the  defendant  company  was  not  obliged  to  presume  that  the  con- 
dition would  be  disregarded,  nor  to  make  inquiry  to  ascertain  if  it 
had  been  disregarded,  nor  to  place  any  dependence  upon  Calhoun 
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&  Co.  to  obtain  information  as  to  the  amount  of  other  insurance 
then  existing  or  to  be  placed  upon  the  steamer.  If  applied  to  the 
facts  of  this  case,  the  argument  of  the  opinion  in  May  ts.  Assurance 
Co.  is  not  satisfactory,  to  my  mind.  Judge  Brewer  says:  ''The 
plaintiff  did  not  go  to  an  insurance  broker  to  employ  him  to  solicit 
insurance.  He  never  thought  of  employing  an  agent  to  act  for  him ; 
but  he,  as  principal,  wanting  to  buy  insurance,  went  to  a  man  who 
was  selling  insurance,  and  proposed  to  buy  from  him  $20,000  worth 
of  insurance."  The  same  argument  has  equal  force,  turned  the 
other  way ;  for,  referring  to  the  case  in  hand,  it  may  be  said  that  the 
defendant  did  not  employ  Calhoun  &  Co.  as  its  agent  to  solicit  insur- 
ance. But  the  company,  as  principal,  having  insurance  to  sell,  re- 
ceived an  application  from  Calhoun  &  Co.  to  buy  insurance  for  Mrs. 
Power.  If  Calhoun  &  Co.  may  be  considered  as  representatives  of 
the  defendant  in  negotiating  with  the  insured,  it  must  also  be  noted 
that  they  spoke  for  and  acted  in  behalf  of  Mrs.  Power  in  negotiating 
with  the  insurer.  As  middlemen  they  acted  in  behalf  of  both  parties 
to  the  contract,  and,  if  their  knowledge  of  the  intention  of  the  in- 
sured as  to  the  amount  of  insurance  to  be  placed  upon  the  vessel 
can  be  imputed  to  the  insurer,  their  knowledge  of  the  intention  of 
the  insured  to  Hmit  the  amount  of  insurance  to  a  total  sum  of  $6,500 
must  also  be  imputed  to  the  insured.  Having  that  knowledge,  she 
cannot  say  that  she  was  misled  to  her  prejudice  by  the  issuance  of 
the  policy,  and  the  chief  element  of  an  estoppel  is  lacking. 

The  insured  has  no  just  ground  for  claiming  that  the  defendant 
company  held  out  to  the  public  that  Calhoun  &  Co.  were  its  agents. 
No  act,  declaration,  or  silence  of  the  defendant  company  is  shown 
to  have  operated  as  an  inducement  to  the  making  of  this  contract. 
The  paster  on  the  outside  of  the  policy  does  not  represent  Calhoun 
&  Co.  to  be  agents  of  this  company,  with  authority  to  bind  the  com- 
pany as  to  any  conditions  or  terms  inconsistent  with  the  policy. 
The  paster  is,  at  most,  an  invitation  to  the  policyholder  to  return 
it  to  Calhoun  &  Co.  for  renewal,  transfer,  or  indorsement.  If  the 
insured  had  been  dissatisfied  with  the  terms  of  the  policy,  she  might 
have  treated  this  paster  as  a  direction  to  return  it  for  alteration  to 
Calhoun  &  Co.;  but,  so  far  as  appears  from  the  evidence,  no  reliance 
whatever  was  placed  upon  this  paster,  and  the  policy  upon  its  face 
shows  that  McEenzie  was  the  Seattle  agent  of  the  company. 

In  the  argument  it  was  urged  that  the  defendant  is  estopped  to 
deny  the  validity  of  the  policy,  or  has  waived  the  condition  as  to 
overinsurance,  by  accepting  the  benefits  of  the  contract.  The  rule 
as  to  the  effect  of  accepting  benefits  is  stated  in  section  148  of 
Mechem  on  Agency,  as  follows: — 
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It  is  a  role  of  quite  universal  application  that  he  who  would  avail  himself 
of  the  advantages  arising  from  the  act  of  another  in  his  behalf  must  also 
assume  the  responsibilities.  If  the  principal  has  knowingly  appropriated  and 
ei^oyed  the  frnits  and  benefits  of  an  agent^s  act,  he  will  not  afterward  be 
heard  to  say  that  the  act  was  unauthorized.  One  who  voluntarily  accepts 
the  proceeds  of  an  act  done  by  one  assuming,  though  without  authority,  to 
be  his  agent)  ratifies  the  act,  and  takes  it  as  his  own,  with  all  its  burdens 
as  well  as  all  its  benefits.  lie  may  not  take  the  benefits  and  reject  the 
burdens,  but  he  must  either  accept  them  or  reject  them  as  a  whole.  But 
here,  as  in  other  cases,  it  is  indispensable  that  the  principal  should  have  had 
full  knowledge  of  the  material  facts,  or  that  he  should  have  intentionally 
accepted  the  benefits  without  inquiry.  Otherwise  the  receipt  and  retention 
of  the  benefits  of  the  unauthorized  act  is  no  ratification  of  it. 

The  application  of  this  rule  cannot  in  any  way  operate  to  the  ad- 
vantage of  the  plaintiff.  It  must  be  observed  that  the  rule  does 
not  bind  the  principal  where  the  benefits  have  been  without  bis 
knowledge  received  or  appropriated  by  the  agent,  whose  unauthor- 
ized act  is  the  subject  of  controversy.  The  principal  must  himself 
receive  the  benefit,  receive  it  intentionally,  and  retain  it,  after  having 
been  apprised  of  the  facts  of  the  transaction,  or  intentionally  act 
without  inquiry  as  to  the  facts  when  the  circumstances  are  such 
that  a  prudent  man  should  inquire,  or  else  he  cannot  be  held  to 
have  ratified  an  unauthorized  act.  Neither  the  defendant  company 
nor  its  authorized  agent,  McEenzie,  received,  appropriated,  or  en- 
joyed any  benefit  or  advantage  from  this  contract,  and  no  facts  or 
circumstances  were  brought  to  the  attention  of  McEenzie  which 
required  him  to  make  inquiry  as  to  any  matter  communicated  to 
Calhoun  &  Co.  by  the  insured.  McEenzie  made  a  charge  against 
Calhoun  &  Co.  of  the  amount  of  the  premium.  But  no  benefit  can 
accrue  to  him  or  to  the  defendant  from  that  entry  in  his  books, 
because,  the  policy  being  void,  the  premium  cannot  be,  collected. 

It  is  my  conclusion  that  the  evidence  fails  entirely  to  show  that 
the  defendant  has  committed  any  act  justifying  a  belief  on  the  part 
of  the  insured  or  her  agent  that  it  had  assumed  an  obHgation 
different  from  what  the  policy  sets  forth,  and  therefore  the  instruc- 
tion given  to  the  jury  to  return  a  verdict  for  the  defendant  was 
correct.     Motion  denied,  and  judgment  upon  the  verdict  ordered. 
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Id  an  action  on  an  alloKed  oral  ag^reement  to  insure,  the  defense  was,  among 
other  things,  that  toe  policy  if  issued  would  have  stipulated  against  in- 
cumbrance, the  existence  of  which  was  not  mentioned  in  the  alleged 
agreement. 

Held.  That  the  law  presumes  that  the  policy  contemplated  was  the  policy  or- 
dinarily issued  by  the  company,  and  the  rights  of  insured  in  the  absence 
of  evidence  to  the  contrary  will  be  presumed  to  be  controlled  by  such  a 
policy. 

Held,  That  where  no  inquiry  is  made  regarding  incumbrances,  and  no  intima- 
tion is  given  that  they  would  affect  the  insurance,  they  are  waived  by  a 
denial  of  the  agreement  and  a  refusal  to  issue  the  policy. 

Ballerat  &  Hailey,  for  Appellant. 
Carter  &  Balet,  for  Respondent, 

WOLVERTON,  J. 

This  is  an  action  on  an  alleged  oral  preliminary  contract  for^insur- 
ance.  The  complaint,  after  showing  the  ownership  of  the  property 
and  its  value,  states,  in  brief,  that  on  Aug.  20,  1896,  while  plaintiff 
was  such  owner,  defendant,  by  verbal  contract,  insured  the  property 
against  loss  or  damage  by  fire  in  the  sum  of  $850  for  a  period  of 
two  months,  in  consideration  of  a  premium  of  $12.75;  that  by  the 
terms  of  the  agreement  defendant  undertook  to  write  up  and  de- 
liver to  plaintiff  a  policy  of  insurance  covering  said  property  within 
a  reasonable  time,  upon  the  delivery  of  which  plaintiff  was  to  pay 
the  stipulated  premium;  that  a  portion  of  said  property  was  after- 
wards consumed  by  fire,  and  plaintiff's  damages  under  the  contract 
were  $650,  for  which  amount  he  prays  judgment.  A  tender  of  the 
premium,  and  a  demand  for  the  policy  on  the  part  of  plaintiff,  and 
a  refusal  by  the  defendant,,  is  averred,  as  is  also  proof  of  loss  and  a 
compliance  in  all  other  respects  by  plaintiff  with  the  terms  of  said 
contract.  The  defendant  controverts  all  the  material  allegations  of 
the  complaint  except  those  touching  the  making  and  furnishing 
proof  of  loss;  and,  for  a  further  and  separate  defense,  alleges,  in 
substance,  that  whatever  verbal  contract  or  agreement,  if  any,  was 
made  or  entered  into  between  plaintiff  and  defendant,  its  provisions 
contemplated  the  issuance  by  the  defendant  to  plaintiff  of  one  of  its 
regular  printed  forms  of  policies  usually  employed  by  it  to  cover 

*  Deoiiion  rendered.  Auk  13,  1898. 
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property  of  the  nftture  alleged  to  have  been  the  sabjeotof  inetiraiice, 
which,  if  ifisaed,  would  have  oootained  a  conditioii  thai  said  policy^ 
onlese  otherwise  provided  by  agreement  indorsed  thereon  or  added 
thereto,  abonld  be  void  if  the  sabject  of  insurance  be  pers(»ial  prop- 
erty, and  be  or  become  incumbered  by  chattel  mortgage,  and  that 
in  violation  of  such  condition,  the  property  was  so  incumbered  dur- 
ing all  the  times  stated  in  the  complaint,  and  that  the  existence  of 
such  incumbrance  was  unknown  to  the  defendant  or  its  agents,  and 
that  no  agreement  was  made  or  entered  into  consenting  to  said  in- 
cambranoe.  The  reply  denies  that  such  a  condition  constituted  any 
part  of  the  verbal  contract  or  agreement,  and  sets  up  matter  in- 
tended to  operate  as  a  waiver  by  defendant  of  the  alleged  condition. 

At  the  trial  the  court  instructed  the  jury,  among  other  things, 
that  the  defendant  company  could  claim  no  exemption  from  liabil- 
ity on  account  of  any  provision  the  policy  mighi  or  would  have 
contained  if  it  had  been  issued,  and  refused  an  instruction  asked 
for  to  the  effect  that,  if  the  jury  should  find  from  the  evidence 
that  nothing  was  said  by  plaintiff  or  the  defendant's  agent  at  the 
time  the  alleged  verbal  agreement  was  entered  into  concerning  the 
kind  of  written  policy  which  was  in  contemplation  by  the  parties,  the 
presumption  would  be  that  they  had  in  mind  the  usual  and  ordin- 
ary policy  then  in  use  by  the  insurer  by  which  it  usually  covered 
that  species  of  property.  The  giving  of  the  former,  and  the  refusal 
of  the  latter,  instruction  form  the  basis  for  the  principal  assignment 
of  error. 

Two  remedies  seem  to  have  grown  up  and  are  now  well  estab- 
lished by  authority  for  redress  upon  a  preliminary  oral  contract  for 
insurance  of  the  nature  of  the  one  here  involved.  One  is  in  equity, 
to  require  a  specific  performance  of  the  agreement  to  issue  the  pol- 
icy; and,  having  acquired  jurisdiction  for  that  purpose,  the  court 
wiU,  in  order  to  avoid  a  multiplicity  of  suits,  administer  full  relief, 
and  decree  a  recovery  for  the  amount  of  the  loss  sustained :  Baile 
vs.  Insurance  Co.,  73  Mo.,  371;  Eames  vs.  Insurance  Co.,  94  TJ.  S., 
621;  Commercial  Mut.  Mar.  Ins.  Co.  vs  Union  Mut.  Ins.  Co.,  19 
How.,  318;  Croft  vs.  Insurance  Co.  (W.Va.);  McCann  vs.  Insurance 
Co.,  3  Neb.,  198;  Insurance  Co.  vs.  Colt,  20  Wall,  560.  The  other, 
by  an  action  at  law  directly  upon  tiie  oral  or  verbal  agreement,  and 
the  relief  administered,  will  be  damages  measurable  by  the  loss 
snstained  to  the  property  covered  by  reason  of  its  injury  or  de- 
struction by  fire,  under  the  terms,  limitations,  and  conditions  of  the 
agreement:  Campbell  vs.  Ins.  Co.,  73  Wis.,  100;  Insurance  Co.,  vs. 
McMillan,  31  Ala.,  711;  Angell  vs.  Insurance  Co.,  59  N.  Y.,  171; 
King  ▼&  Cox  (Ark.);   Myers  vs.  Insurasce  Co.,  121  Mass.,  338. 
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The  question  involved  here  is  whether,  in  an  action  upon  the  ver- 
bal agreement  to  insure,  the  policy  which  the  insurer  undertakes 
and  agrees  to  issue  shall  be  considered  as  a  factor  in  any  manner 
regulating  or  circumscribing  the  relief  to  be  administered;  that  is 
to  say,  whether  the  terms,  conditions,  and  limitations  which  the 
contemplated  policy  would  contain,  if  issued  in  accord  with  the  un- 
derstanding of  the  parties,  enter  into,  limit,  or  control  in  any  par- 
ticular the  preliminary  agreement  so  as  to  affect  the  remedy.  The 
authorities  all  agree  that  there  is  a  distinction  between  a  contract  of 
insurance  which  comprehends  the  issued  policy  and  a  contract  to 
insure.  The  one  is  executory  in  its  nature,  and  the  other  executed. 
It  is  plain  that,  if  a  suit  to  compel  specific  performance  is  adopted, 
the  policy  is  regarded  as  an  indispensable  element  in  determining 
the  measure  of  the  relief,  because  the  remedy  is  eventually  applied 
as  if  an  action  had  been  instituted  directly  upon  the  policy.  The 
court  treats  the  contract  as  executed,  and  gives  relief  upon  it  in 
that  form.  The  effect  of  such  a  proceeding  is  to  enforce  the  ulti- 
mate intendment  of  the  parties,  including  the  policy,  stipulations, 
and  conditions;  for  the  remedy  eventually  proceeds  a«  if  the  policy 
had  been  issued,  and  the  suit  was  for  the  direct  enforcement  of  its 
terms  and  conditions.  So  that  the  policy  is,  at  least  in  an  equitable 
sense,  a  component  part  of  the  preliminary  contract.  In  the  action 
at  law  damages  are  demandable  for  a  breach  of  the  preliminary 
agreement.  The  usual  intendment  of  such  an  agreement  is  that  a 
policy  shall  issue  which  shall  contain  the  specific  limitations  and 
conditions  upon  which  the  loss  insured  against  shall  be  payable.  A 
failure  or  refusal  to  issue  the  policy  constitutes  the  breach.  The 
undertaking  is  to  insure,  and  it  is  not  a  direct  or  absolute  contract 
to  pay  the  loss  which  may  accrue  to  the  insured  by  reason  of  de- 
struction or  injury  by  fire  to  the  property  designated,  not  exceeding 
the  stipulated  amount.  Ordinarily,  nothing  is  said  in  the  prelim- 
inary arrangement  touching  what  acts  of  omission  or  commission,  if 
any,  will  nullify  or  avoid  the  undertaking  to  pay  the  fire  loss,  or 
what  conditions,  if  any,  shall  be  observed  by  him  to  preserve  and 
perfect  his  right  of  action  looking  to  a  recovery  for  such  loss.  All 
these  are  matters  of  detail,  which  the  preliminary  conditions  con- 
template shall  be  prescribed  by  the  policy  contracted  for.  But  the 
insurance  is  effected  by  the  policy  the  issuance  of  which  constitutes 
the  ultimate  act  contemplated  by  the  executory,  and  completes  the 
executed,  contract.  Now,  by  what  measute  shall  damages  be  meted? 
Shall  it  be  as  if  the  contract  effectuated  absolute  insurance  of  the 
property  to  the  amount  of  the  stipulated  sum,  payable  uncondition- 
aUy  in  case  of  destruction  or  injury  by  fire  without  limitation  or 


Digitized  by 


Google 


1899.]  Sprovl  vs.  Wegtem  As9ur.  Co.  121 

condition,  or  sliall  it  be  as  the  contemplated  policy  would  have  pre- 
scribed if  issued  and  accepted  by  the  parties?    Mr.  Wood,  in  his 
work  on  Insurance  (section  11),  says:     ''The  distinction  between  a 
contract  of  insurance  anrf  a  contract  to  insure  is  that  the  one  is  ex- 
ecuted, and  the  other  executory,  and  in  the  one  case  the  action  is 
upon  the  contract  for  the  loss  or  damage  sustained  under  the  risk, 
while  in  the  other  the  action  is  for  a  breach  of  the  contract  for  not 
iuBuring,  and  the  measure  of  the  recovery  is  the  loss  sustained,  so 
tbat  tbe  effect  is  the  same  in  either  case."    The  principle  upon  ^which 
tbe  authorities  proceed  and  the  ultimate  conclusions  at  which  they 
ha^e  arrived  are  in  harmony  with  this  doctrine.     We  agree  with 
counsel  that,  where  nothing  is  stipulated  in  the  preliminary  agree- 
ment as  it  respects  the  kind  or  nature  of  the  policy  to  be  issued,  the 
law  presumes  the  parties  contemplated  the  usual  and  ordinary  pol- 
icy employed  by  the  company  to  cover  property  of  like  kind  and 
nature  as  that  designated  in  the  agreement. 

The  authorities  are  numerous  and  uniform  to  this  effect.  We  will 
refer  to  some  of  them.  In  Insurance  Co.  vs.  Robinson  (56  Pa.  St., 
266),  the  agreement  was  evidenced  by  a  memorandum  entered  in 
the  company's  marine  docket  as  follows: — 

No.  6,570.  1865,  June  23d.  Wm.  H.  Churchill,  for  account,  etcv,  (on) 
steamboat  River  Queen,  $6,000.  Total  insurance,  inclusive.  $12,000,  against 
fire  only,  while  finishing  at  the  wharf  at  Pittshurg,  Pa.,  (rate)  i  per  cent  per 
mo.,  from  June  23d,  1865. 

Subsequently  the  following  entry  was  made : — 

Augoat  Ist,  1865.  Lobs,  if  any,  payahle  to  Rohinson,  Rea  &  Co.,  for  henefit 
of  creditors.    Burned  Sept.  10th,  1865. 

The  court,  speaking  through  Strong;  J.,  says:    "There  having 
been  no  policy  issaed,  and  nothing  more  than  the  memorandum 
aboTe  quoted  entered  upon  the  docket  of  the  insurers,  th^  contract 
is  to  be  regarded  as  made  upon  the  terms  and  subject  to  the  condi- 
tions contained  in  the  ordinary  form  of  policies  used  by  the  com- 
PADJ  at  the  time.     Whether  the  contract  in  this  case  was  one  of 
marine  insurance  or  of  fire  insurance,  it  is  not  necessary  at  this 
stage  of  our  remarks  to  determine.     The  company  was  authorized 
to  issue  policies  of  both  descriptions,  and,  alike  in  the  customary 
forms  of  both,  it  was  made  tbe  duty  of  an  assured  to  notify  the  in- 
surers of  any  insurance  subsequently  obtained  elsewhere,  on  pen- 
alty o{  forfeiting  all  right  to  recover  against  this  company.    In  fire 
poHcies  such  notice  was  required  to  be  given  with  reasonable  dili- 
gence, and  indorsed  upon  the  policy,  or  otherwise  acknowledged  in 
writing  by  the  company.    In  marine  policies  the  form  required  the 
notice  to  be  given  at  the  office  of  the  company,  and  that  the  same  be 
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ttpproved  and  indorsed  upon  the  policy  by  the  secretary  or  other 
authorized  officer  of  the  coiopany.  Afi  the  defendants  in  iaet  is- 
sued no  policy  in  either  form  in  this  case,  literal  compliance  with 
the  conditions  was  impossible.  But  it  was  doubtless  incumbent 
upon  the  plaintiffs  to  show  either  that  notice  of  the  subsequent  in* 
surance  in  the  Monongahela  Insurance  Company  was  gi^en,  or  that 
these  defendants  had  in  some  way  dispensed  with  it."  It  was» 
however,  subsequently  determined  that  the  contract  was  one  con- 
cerning fire,  and  not  marine  insurance,  and  that,  although  the 
memorandum  was  entered  in  the  marine  docket,  the  nature  of  the 
risk  determined  the  nature  of  the  policy  contemplated  by  the  part- 
ies. The  case  is  instructive  and  much  to  the  point  in  the  present 
controversy,  as  the  measure  of  the  loss  or  damages  would  have 
been  different,  owing  to  salvage  conditions  under  the  marine  policy, 
from  that  provided  for  under  the  usual  fire  policy.  In  Barre  vs.  In- 
surance Co.  (76  Iowa,  609),  Beck,  J.,  says:  "  While  the  action  is  not 
upon  the  policy  of  insurance,  it  cannot  be  doubted  that  defendant's 
liability  must  be  determined  by  the  terms  and  conditions  of  the 
policy,  which  also  must  determine  the  plaintiff's  measure  of  dam- 
ages in  case  he  recovers.  The  action  is  on  an  agreement  to  issue  a 
policy.  Now,  it  is  plain  that  plaintiff's  damages  are  just  what  he 
would  have  recovered  if  the  policy  had  been  issued  and  the  suit 
brought  thereon.  It  is  also  plain  that  defendant  undertook  to  issue 
^a  policy  in  the  usual  form  of  its  policies  covering  like  risks.  The 
law  will  presume  that  the  minds  of  the  contracting  parties  met  upon 
a  contract  containing  the  terms  and  conditions  of  the  policy  usually 
issued  by  defendant  covering  like  risks."  In  Eames  vs.  Insurance 
Co.,  supra,  Mr.  Justice  Bradley  says  concerning  the  contract  to  in- 
sure: ''It  is  sufficient  if  one  party  proposes  to  be  insured,  and  the 
other  pa{i;y  agrees  to  insure,  and  the  subject,  the  period,  the 
amount,  and  the  rate  of  insurance  are  ascertained  or  understood, 
and  the  premium  paid  if  demanded.  It  will  be  presumed  that  they 
contemplate  such  form  of  policy,  containing  such  conditions  and 
limitations  as  are  usual  in  such  cases,  or  have  been  used  before  be- 
tween the  parties.  This  is  the  sense  and  reason  of  the  thing,  and 
any  contrary  requirement  should  be  expressly  notified  to  the  party 
to  be  affected  by  it."  So,  it  is  maintained  that  the  relief  is  the 
same  whether  action  is  brought  upon  the  contract  or  the  policy.  In 
Insurance  Co.  vs.  Kuessner  (164  Bl.,  275),  the  court  says:  "A  suit 
to  enforce  the  liability  of  an  insurance  company  may  be  brought  on 
the  contract  for  insurance  as  well  as  upon  the  policy.  The  real 
cause  of  action  is  the  same  in  both  the  contract  and  policy.  The 
measure  of  damages  recoverable  is  the  same,  and  the  policy  must 
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be  based  on  the  ooDtraot  of  insurance,  and  can  contain  no  element 
different  therefrom."    It  has  also  been  held,  as  before  stat^,  that 
the  relief  is  the  same  whether  it  is  songht  in  equity  to  enforce  speci- 
fic performance,  and  a  decree  for  damages  in  pursuance  thereof,  or 
at  law  directly  upon  the  contract,  for  recovery  of  damages  for  a 
breach  thereof  in  neglecting  or  refusing  to  issue  the  poUcj:    In- 
surance Co.  vs.  JSeivers,  27  Neb.,  540;  Gold  vs.  Insurance  Co.,  73 
Cal.,  217.    Turn  the  proposition,  therefore,  whichever  way  we  may, 
the  policy  itself,  which  is  in  the  mind  of  the  parties  when  the  pre- 
liminary agreement  is  entered  into, — the  one  in  form  which  it  is 
usual  for  the  company  to  issue  covering  like  property,  unless  other- 
wise stipulated, — becomes  a  controlling  factor  in  determining  the 
relief  to  which  the  assured  is  entitled.    In  further  support  of  these 
various  propositions,  see  Van  Loan  vs.  Association,  90  N.  Y.,  280; 
Insorauce  Co.  vs.  Favorite,  46  Bl.,  263;  Hubbard  vs.  Insurance  Co., 
33  Iowa,  325;  Smith  vs.  Insurance  Co.,  64  Iowa,  716;  Insurance  Co., 
V8.  Porter,  3  Grant,  Cas.,  123;  Newark  Machine  Co.  vs.  Kenton  Ins. 
Co.,  50  Ohio  St.,  649;  Salisbury  vs.  Insurance  Co.,  32  Minn.,  458; 
Be  Grove  vs.  Insurance  Co.,  61  N.  Y.,  694;  Lipman  vs.  Insurance 
Co.,  121  N.  Y.,  464;  Fuller  vs.  Insurance  Co.,  36  Wis.,  603.    It  is 
clearly  manifest  from  these  authorities,  against  which  we  find  no 
coontervailing  opinions,  that  the  court  below  was  in  error  both 
upon  the  instruction  given  and  the  one  requested,  but  refused,  and 
for  this  reason  a  new  trial  must  be  had. 

There  was  another  question,  however,  presented  to  the  court  be- 
low by  a  requested  instruction,  and  rightly  ruled,  the  consideration 
of  which  may  serve  to  define  more  clearly  the  nature  of  the  relief 
obtainable  by  an  action  upon  the  contract  or  agreement  to  insure. 
The  plaintiff  replied  to  the  defense  that  the  property  was  incum- 
l>^i'ed  with  a  chattel  mortgage  at  the  time  the  contract  was  entered 
into,  which  would  have  voided  tlie  policy  if  issued,  by  stating  that 
the  defendant's  agent  made  no  inquiry  touching  any  incumbrance, 
^d  did  not  inform  plaintiff  that  the  existence  of  such  a  condition 
would  in  any  manner  affect  the  insurance,  and  therefore  that  the 
company  waived  the  condition  against  incumbrances  which  would 
^^^  been  contained  in  the  contemplated  policy.    The  court  was 
^led,  but  refused,  to  instruct  that  if  the  existence  of  such  chattel 
mrtgskge  was  unknown  to  the  defendant  or  its  agents,  and  no  agree- 
ment made  or  entered  into  consenting  to  said  mortgage,  then  that 
jsaid  policy  woidd,  if  issued,  be  void.    Where,  in  the  course  of  the 
fbrmolation  of  the  preliminary  agreement,  no  inquiry  is  made  touch- 
ing incumbrances,  and  no  intimation  is  given  that  they  would  in 
any  way   affect  the  insurance  stipulated  for,  and  the  contract  in 
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denied,  and  tbe  policy  withheld,  we  think  it  operates  as  a  waiver  of 
the  condition  in  the  policy  voiding  it  because  of  such  incumbrances. 
We  held  in  Koshland  vs.  Insurance  Co.,  that,  where  the  policy  is 
issued  with  knowledge  on  part  of  the  agent  that  the  property  was 
incumbered  by  mortgage,  the  condition  was  waived  so  that  it  could 
not  afterward  be  insisted  upon  by  the  company.  In  Nichols  vs. 
Insurance  Co.  (1  Allen,  63),  where  the  assured  disclosed  the  fact 
that  an  incumbrance  existed,  but  failed  to  state  the  amount,  it  was 
held  that  tbe  issuance  of  tbe  policy,  with  the  limited  knowledge 
thus  acquired,  was  a  waiver  of  the  condition  against  incumbrances. 
In  the  case  of  Geib  vs.  Enterprise  Co.,  found  reported  as  a  note  to 
Geib  vs.  Insurance  Co.  (1  Dill.,  443,  Fed.  Cas.  No.  5,298,)  the  defend- 
ant's agent  had  procured  from  the  plaintiff,  a  German  unable  to 
read,  an  application  for  insurance,  which  was  not  read  to  him,  but 
was  represented  to  be  all  right,  no  inquiries  whatever  having  been 
made  of  him  respecting  incumbrances,  and  it  was  held  that  the  acts 
of  such  agent  constituted  a  waiver  on  the  part  of  the  company  of 
the  plaintiff's  duty  to  disclose  the  existence  of  an  incumbrance  upon 
the  property  covered.  To  the  same  purpose  see  Klein  vs.  Insurance 
Co.,  3  Ont.,  234,  257-261.  We  also  held  in  Koshland  vs.  Insurance 
Co.  that  a  failure  on  the  part  of  the  assured  to  disclose  an  incum- 
brance, when  no  inquiry  is  made  on  the  part  of  the  company's  agent 
concerning  such  matters,  was  not  violative  of  the  provisions  of  the 
policy  that  it  should  be  void  if  the  insured  concealed  or  misrepre- 
sented, in  writing  or  otherwise,  any  material  fact  or  circumstance 
concerning  the  insurance  or  tbe  subject  thereof,  or  if  the  interest  of 
the  assured  in  the  property  be  not  truly  stated.  Now,  where  the 
policy  contains  stipulations  voiding  it  on  account  of  certain  condi- 
tions existing  at  the  time  of  its  issuance,  such  as  incumbrances 
upon  the  property,  other  insurance,  and  the  like,  the  assured  can- 
not be  presumed  to  have  become  apprised  of  them  unless  some  in- 
timation thereof  has  been  conveyed  to  him  by  inquiry  touching  the 
subject  matter  of  such  conditions,  or  other  distinct  notice  that  they 
would  be  insisted  upon,  or  unless  the  policy  has  been  issued  to 
him  that  he  may  be  advised  of  its  exact  terms  in  the  premises.  For 
this  reason,  where  the  existence  of  a  contract  to  insure  is  flatly  de- 
nied, and  the  issuance  of  the  policy  is  refused  and  withheld,  the 
company  should  be  held  to  have  waived  such  conditions  as  are  cal- 
culated to  void  it  at  the  very  moment  of  its  execution,  unless  it  has 
given  ample  notice  to  the  assured  that  they  will  not  only  be  con- 
tained in  the  policy,  but  insisted  upon,  in  case  the  facts  which  are 
supposed  to  give  rise  to  the  stipulations  prove  to  be  falsely  repre- 
sented.   So  it  is  as  it  respects  those  conditions  which  the  assured  is. 
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reqmred  to  observe  in  order  to  perfect  his  remedy  againet  the  com- 
pany.   A  withholdiDg  of  the  policy,  and  a  denial  of  the  right  to  its 
issuance,  will  waive  the  conditions  touching  proof  of  loss:    Tayloe 
vs.  Insurance  Co.,  9  Howe.,  390;  Qold  vs.  Insurance  Co.,  supra; 
Baile  vs.  Insurance  Co.,  supra;  and  Campbell  vs.  Insurance  Co.,  supra. 
And  in  Hardwick  vs.  Insurance  Co.  (20  Or.,  547,  667),  it  was  held 
that  such  an  act  precluded  the  company  from  insisting  upon  the 
stipulated  limitation  of  the  action  to  enforce  payment.    But  the  as- 
sured, under  the  authorities,  is  held  accountable  under  all  condi- 
tions of  the  contemplated  policy  which  are  calculated  to  protect  the 
company  against  subsequent  increase  of  hazard  without  its  consent, 
in  the  prescribed  manner,  if  it  is  possible,  without  the  physical  ex- 
istence of  the  instrument  itself,  to  comply  therewith:    Insurance 
Go.  vs.  Kobinson,  supra.    Be  versed  and  remanded. 


SUPREME  COURT  OF  APPEALS  OF  WEST  VIRGINIA. 


GALLOWAY 

V9. 

STANDAED  FIRE  INS.  CO.* 

Where  application  is  sent  by  an  applicant  or  his  ageut  ft-om  one  State  to  an 
insorance  company  of  another,  and  there  accepted,  and  a  policy  of  insnr- 
ance  is  there  issned,  it  is  a  contract  of  the  State  where  issued. 

Oeoerally,  the  place  of  the  acceptance  of  a  proposal  is  the  place  of  contract. 

A  deposit  of  a  contract  in  a  post-office  addressed  to  the  party  to  whom  it  is  to 
be  delivered  is  a  deliyery  at  the  post-office. 

A  debtor  most  seek  his  creditor  to  pay  him,  nnless  the  creditor  be  out  of  the 
State. 

If  a  policy  of  insurance  provides  that  it  shall  not  be  valid  until  countersigned 
by  its  a^ent  at  a  certain  place,  it  is  a  contract  of  the  State  where  so 
countersigned. 

Where  a  policy  of  insurance  provides  that  suit  must  be  brought  upon  it 
within  six  months  after  loss  by  fire,  and  there  is  a  promise  by  the  com- 
pany, within  the  six  months,  to  pay  the  policy,  aud  tne  whole  period  funs 
oat  before  the  company  refuses  to  pay,  such  promise  is  a  waiver  of  the 
limitation,  aud  estops  the  company  f^om  pleading  it,  and  is  not  a  mere 
Bospensibu  of  time  from  the  promise  until  the  refusal  to  pay. 

White  &  Allen, /or  Plaintiff  in  Error. 

W.  P.  HuBBABD,  for  Defendant  in  Ei  ror.  • 

Brannon,  p. 

This  is  an  action  by  Galloway  against  the  Standard  Fire  Insur- 
ance Company  to  recover  for  a  loss  by  fire  of  a  stock  of  goods  in- 
sured by  a  policy  issued  by  the  company,  resulting  in  a  finding  by 

*  DediloD  rendered,  November  19, 1898.  SyUabni  by  the  Court. 
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the  couH  trying  the  case  in  lieu  of  a  jurj  in  favor  of  defendant,  and 
judgment  for  it.  The  plaintiff  sued  oat  a  writ  of  error.  The  policy 
contained  a  clause  that  no  suit  upon  it  should  be  sustained  unless 
commenced  within  six  months  after  the  fire,  and  the  company 
pleaded  this  contractual  limitation  in  bar  of  the  action  and  the 
plaintiff  tendered  three  replications,  which  were  rejected.  The  case 
turns  upon  whether  the  circuit  court  was  right  in  the  rejection  of 
those  replications.  Only  two  of  them  need  be  considered,  Nos.  2 
and  4.  , 

Replication  No.  2  seeks  to  meet  the  plea  of  limitation  by  stating 
that  the  policy  was  made  in  the  State  of  Virginia;  that  it  was 
countersigned  at  Wheeling,  W.  Ya.,  but  not  then  completed  by  de- 
livery, but  was  later  delivered  to  Kice,  an  insurance  broker  of  Rich- 
mond, Ya.,  and  by  him  was  delivered  to  Hutton,  an  insurance  agent 
of  Warren  ton,  Ya.,  and  was  by  him  delivered  to  Galloway  at  War- 
renton,  and  that  it  thus  was  a  completed  Yirginia  contract  for  in- 
surance of  property  situated  in  Yirginia,  and  to  be  performed  in 
Yirginia;  and  that  the  company  was  not  a  corporation  created  by 
Yirginia;  and  that  certain  statutes  of  Yirginia,  specified,  prohibited 
foreign  corporations  from  doing  business  there  without  complying 
with  certain  regulations,  one  being  the  appointment  of  an  agent 
upon  whom  process  might  be  served,  and  that  this  the  defendant 
had  not  done;  and  that,  because  there  was  no  such  agent,  the 
plaintiff  was  prevented  from  suing  within  the  six  months.  This 
replication  would  maintain  that,  the  policy  being  a  contract  made 
in  Yirginia,  its  statute  law  requiring  the  appointment  of  such  agent 
became  a  part  of  the  contract,  as  if  inserted  therein — just  as  much 
a  part  of  the  policy  as  if  it  had  in  words  said  that  the  six-months' 
limitation  should  apply  only  **  in  case  the  company  shall  appoint,  as 
required  by  the  laws  of  Yirginia,  an  agent  to  accept  service  therein 
of  process  in  actions  against  it."  This  raises  the  question  whether 
the  policy  is  a  Yirginia  or  West  Yirginia  contract,  for,  if  not  a  Yir- 
ginia contract,  very  plainly  the  Yirginia  statute  cannot  be  an  ele- 
ment in  it  I  think,  for  several  reasons,  that  it  is  a  West  Yirginia 
contract.  May,  Ins.  §  66,  says:  "It  follows,  from  the  rule  that  the 
contract  is  completed  when  the  proposal  of  the  one  party  has  been 
accepted  by  the  other,  that  the  place  of  contract  is  the  place  of  ac- 
ceptance. If  an  agent,  resident  in  one  State,  of  an  insurance  com- 
pany, resident  in  another,  forwards  the  requisite  papers  to  the  home 
office,  and  a  policy  is  issued,  and  mailed  directly  to  the  applicant, 
the  contract  is  a  contract  made  in  the  State  where  the  home  office 
is  situated;  and,  since  the  acceptance  is  the  term  of  completion,  it 
would  seem  that  a  transmission  of  the  policy  by  mail  to  the  agent. 
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to  be  delirered  by  him  ^  the  applicant,  would  have  the  like  effect/' 
See  2  Pare.  Cont,  582.    And  3  Am.  &  Eng.  Enc  Law  (551)  says  that 
the  general  role  is  that  "the  place  of  the  contract  of  insurance  is 
the  place  where  it  was  accepted."    Tested  by  .this  law,  when  the 
proposal,  if  forwarded  by  an  agent  of  the  company,  resident  in  Vir- 
ginia, was  accepted  at  the  home  office,  and  a  policy  issued  and 
mailed  to  the  agent  iD  Virginia,  to  be  delivered  by  him  to  the  appli- 
cant, it  would  be  a  West  Virginia  contract,  because  the  acceptance 
was  there;  but,  to  make  this  stronger,  we  may  eliminate  the  consid- 
eration that  the  policy  was  ercDt  to  a  Virginia  agent  of  the  company, 
to  be  delivered  in  Virginia  to  the  insured  party,  as  this  replication 
does  not  aver  that  Bice  or  Hutton  was  agent  of  said  company,  and 
the  policy  has  a  clause  declariog  him  not  an  agent  of  the  company, 
and  the  policy  is  a  part  of  the  declaration;  and  thus  we  have  simply 
the  case  of  some  one  as  plaintifiTs  agent  sending  to  the  Wheeling 
home  office  an  application,  and  its  acceptance  there,  and  the  issu- 
ance there  of  a  policy,  and  the  delivery  to  the  applicant's  agent  in 
Richmond,  which,  under  above  law,  makes  it  a  West  Virginia  con- 
tract   The  place  of  acceptance,  not  delivery,  decides  where  the 
contract  is  made,  as  a  general  rule.     And,  if  delivery  were  impor- 
tant, a  delivery  to  the  mail,  addressed  to  the  applicant  or  his  agent, 
would  be  the  final  delivery:  2  Pars.  Cont.,  682;  Hartford  Steam- 
Boiler  Inspection  &  Insurance  Co.  vs.  Lasher  Stocking  Co.  (Vt);  4 
Am.  &  Eng.  Enc.  Law  (2d  Ed.),  202,  note  1.    Nothing  more  re- 
mained to  be  done  to  complete  the  contract.    By  delivery  to  the 
mail,  the  company,  in  effect,  delivered  it  to  a  third  party  to  be  de- 
Hvered  to  the  insured,  and  lost  control  over  it.    An  excellent  dis- 
cussion of  this  subject  is  that  by  Justice  Clifford:  Desmazes  vs.  In- 
snrance  Co.  (U.  S.  Cir.  Ct,  Mass.),  7  Fed.  Cas.,  629.    That  it  was 
completely  signed  and  countersigned  by  the  officers  at  Wheeling  is 
recited  in  the  policy.     So  it  is,  under  the  facts  and  law,  a  West  Vir- 
ginia contract.    But,  to  make  this  plainer,  it  declares  that  it  should 
"not  be  valid  until  countersigned  by  the  duly  authorized  agent  of 
the  company  at  Wheeling,  W.  Va."    It  shows  that  it  was  counter- 
signed there.     It  then  was  completed  and  took  effect.    Judge  An- 
derson, in  Insurance  Ca  vs.  Warwick  (20  Grai,  628),  says  this  shows 
it  to  be  a  contract  where  countersigned.    The  place  of  the  perform- 
ance of  the  final  act,  which  is  to  give  effect  to  the  contract  by  its 
own  word,  is  conclusive  to  show  where  the  contract  was  made.     A 
policy  of  insurance  declared  that  the  contract  ''shall  not  take  effect 
nntil  the  first  premium  shall  have  been  paid."    It  was  held  to  be  a 
Missouri  contract,  though  signed  by  the  company  in  New  York,  be- 
cause  the  payment  of  the  premium  was  in  Missouri:  Assurance  Co, 
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ya.  Clements,  140  U.  S.,  226.  A  policy  issaed  by  a  company  in  New 
York,  and  there  signed,  bat  not  to  be  valid  antil  countersigned  by 
an  agent  in  Massachusetts,  was  held  a  Massachusetts  contract: 
Heebner  ys.  Insurance  Co.,  10  Gray,  131.  Same  doctrine,  3  Am.  k 
Eng.  Enc.  Law  (1st  Ed.),  551.  These  principles  are  fully  stated  in 
Ford  vs.  Insurance  Co.,  99  Am.  Dec,  663,  668.  But  if  it  were  a  Vir- 
ginia policy,  what  then?  The  law  requiring  an  agent's  appoint- 
ment would  not  be  a  part  of  it,  because  it  is  a  law  unto  itself,  pre- 
scribing its  own  limitation,  and  contains  no  exception  based  on 
failure  to  appoint  an  agent.  It  is  settled  that  where  a  cod  tract 
fixes  a  shorter  limitation  than  that  of  the  general  law,  the  exceptions 
in  the  general  statute  of  limitations  do  not  apply,  because  the  rights 
of  the  parties  are  tested  by  the  contract;  and,  as  it  relieves  them 
from  the  general  law,  it  relieves  from  its  exceptions:  WiJkinson  vs. 
Insurance  Co.,  72  N.  Y.,  499;  McElroy  vs.  Insurance  Co.,  48  Ean., 
200;  Biddlesbarger  vs.  Insurance  Co.,  7  Wall.,  386;  2  May,  Ins., 
§  483.  And  again,  if  a  Virginia  contract,  and  the  statute  a  part  of 
it,  it  seems  to  me  that  the  statute  could  only  apply  to  a  suit  in  Vir- 
ginia. What  has  it  to  do  with  a  suit  in  West  Virginia  ?  •  If  the  pol- 
icy had  in  words  said  that  suit  should  be  within  six  months, ''  unless 
the  company  fail  to  appoint  an  agent  in  V^irginia,"  how  could  it  effect 
a  suit  here  ?  So  I  conclude  that  the  Virginia  statute  has  no  relation 
to  this  suit,  and  replication  2,  setting  it  up  as  an  excuse  for  not 
sooner  suing,  sets  up  immaterial,  irrelevant  matter,  and  is  no  an- 
swer to  the  plea  of  contract  limitation.  The  facts  which  it  states 
made  the  policy  a  West  Virginia  policy,  and  exclude  the  introduc- 
tion of  the  Virginia  statute.  As  suit  could  be  brought  in  West  Vir- 
ginia, what  excuse  is  there  for  not  suing  here?  If,  however,  we 
could  say  that  replication  shows  a  Virginia  contract,  it  would  be 
bad,  because  the  declaration  files  the  policy,  which  shows  itself  on 
its  face  to  be  a  West  Virginia  contract,  and  the  replication  showing 
a  Virginia  contract  would' be  in  conflict  with  the  declaration,  and  be 
a  departure  in  pleading,  and  bad  under  the  law  of  pleading  forbid- 
ding departure:  6  Enc.  PI.  &  Prac,  460. 

The  policy  does  not  say  payment  of  loss  was  to  be  at  any  par- 
ticular place.  Therefore,  it  is  to  be  where  the  policy  issued:  3  Am. 
&  Eng.  Enc.  Law,  446;  2  Pars.  Cont,  583.  It  is  urged  that  the 
debtor  must  seek  and  pay  his  creditor,  and,  as  the  insured  party 
lived  in  Virginia,  therefore  it  is  a  Virginia  contract.  I  think  this 
court  has,  in  some  opinion,  held  that  the  duty  of  a  debtor  to  seek  his 
creditor  to  pay  him  does  not  caU  the  debtor  to  go  out  of  the  State, 
and  I  find  the  law  so  stated  in  King  vs.  Finch  (60  Ind.,  42i>),  and  in 
Littell  vs.  Nichols'  Adm'r  (Hardin,  66).    But  this  does  not  seem  to 
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teat  the  question  of  the  place  of  the  making  of  the  contract.    If  a 
contract  be  made  between  parties,  and  the  creditor  should  remoTe 
to  Maryland  afterwards,  would  that  make  it  a  Maryland  contract  ? 
Replication  4:  It  states  that  the  goods  insured  by  the  policy  sued 
upon  were  also  insured  in  the  Wythetille  Insurance  &  Banking 
Company  and  the  Petersburg  Saving  &  Insurance  Company,  and 
that,  after  the  fire,  agents  of  the  three  companies  met,  and  sought 
to  compromise  the  claims  of  plaintiff,  and  made  an  offer,  which 
plaintiff  rejected ;  and  that  afterwards,  before  the  expiration  of  the 
six  months,  the  defendant  company  promised  him  to  pay  him  the 
fall  sum  stipulated  in  the  policy  without  suit,  in  case  the  Petersburg 
Company  would  pay  him  the  full  amount  of  its  policy,  on  which 
promise  he  relied;  and  that  the  Petersburg  Company  did  pay  him 
the  amount  of  its  policy,  but  the  defendant  refused  to  pay  the 
amount  of  its  policy,  and  did  not,  until  long  after  the  expiration  of 
Baid  six  months  named  in  its  policy  as  a  contract  limitation,  refuse 
to  pay  or  decline  to  do  so,  and  did  not  notify  him  of  any  purpose 
not  to  pay.    The  circuit  court  rejected  this  replication,  because  it 
failed  to  show  the  date  when  the  promise  to  pay  ceased;  that  is, 
when  the  company  notified  plaintiff  tbat  it  would  not  pay.    This 
replication,  alb  counsel  for  the  company  concedes,  alleges  that  during 
the  whole  of  the  six  months  the  company  was  promising  to  pay,  and 
did  not  refuse  to  do  so  until  after  that  period,  and  then  did  refuse. 
Then  the  position  of  the  circuit  court  is  not  that  the  date  of  refusal 
to  pay  must  be  given,  so  we  may  see  if  a  part  of  the  six  months  re- 
mained which  would  afford  a  reasonable  time  for  suit  before  its  ex- 
piration, as  held  in  Steel  vs.  Insurance  Co.,  47  Fed.,  863.     But  even 
if  the  whole  six  months  had  gone  before  a  refusal  to  pay,  the  prom- 
ise to  paj  would  be  no  waiver  of  the  limitation,  but  suit  might  be, 
wid  must  be,  brought  within  six  months  after  refusal  to  pay,  not 
later,  and  that  the  date  of  refusal  should  appear,  so  it  would  appear 
^  Bait  was  in  six  months  thereafter.    This  depends  upon  whether 
t<i6  promise  of  payment  is  a  waivei*  of  the  clause  of  limitation,  elimi- 
nating it  thereafter  from  the  pohcy,  and  estopping  the  company  from 
pleading  it,  or  merely  operates  to  suspend  the  running  of  time  under 
it,  80  long  as  the  promise  lasts,  until  refusal  to  comply  with  it. 
Now,  whether  such  promise  continuing  ud executed  for  a  time,  and 
then  ended  by  a  refusal  to  perform  it,  leaviug  a  part  of  the  period 
reasonably  sufficient  for  suit,  would  be  a  waiver  of  the  clause,  or 
fl}6re(y  suspend  it  from  the  promise  to  the  refusal  to  fulfill  it,  I  need 
not— do  not — say.    I  do  say,  however,  that  where  such  promise 
stands  for  the  whole  period  of  limitation,  it  is  not  a  mere  suspen- 
sion, but  a  waiver  of  the  clause  of  limitation.    The  mere  pendency 
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of  negotiations  for  settlement  is  no  waiver:  McFarland  vs.  Insurance 
Co.,  6'  W.  Va.,  425.  But  a  promise  to  pay  ends  controyersj,  and  by 
it  the  company  says:  "You  need  not  sue  at  all.  I  will  pay  without 
suit.''  It  admits  of  no  other  interpretatiou'.  Thompson  vs.  Insur- 
ance Go.  (186  U.  S.,  287),  held  that  a  promise  to  pay  was  a  waiver, 
and  barred  the  company  from  this  defense.  The  court  went  further, 
saying  that  conduct  of  tlie  company  iuspiriiig  a  hope  and  expecta- 
tion on  the  part  of  the  insured  party  that  the  loss  would  be  amica- 
bly adjusted  would  operate  as  such  waiver  and  estoppel.  The  court 
held  it  an  estoppel  against  the  plea,  not  a  mere  suspension.  It  said  de- 
lay  to  sue  would,  in  such  case,  be  attributable  to  the  company.  It  said 
the  waiver  need  not  be  in  writing.  Assurances  of  settlement,  which 
reasonably  throw  the  insured  party  off  his  guard,  and  lull  him  into 
security,  will  waive  the  limitation  clause,  and  bar  its  use  by  the  in- 
surance company:  Insurance  Co.  vs.  Peck,  133  DL,  220;  Bonnert  vs. 
Insurance  Co.,  129  Pa.  St.,  658;  Insurance  Co.  vs.  McGregor,  63 
Tex.,  399;  Bish  vs.  Insurance  Co.,  69  Iowa,  184;  Martin  vs.  Insurance 
Co..  44  N.  J.  Law,  485;  May,  Ins.,  §  488.  Banking  Co.  vs.  Myer  (93 
IlL,  271),  holds  a  promise  to  pay  a  waiver.  We  must  remember  that 
this  clause  is  for  the  benefit  of  the  company,  inserted  by  it  to  limit 
the  period  for  suit  shorter  than  the  general  law,  and  it  would  be 
unjust  to  allow  it  by  its  action  to  cause  delay  in  suit,  and  then  plead 
this  clause.  Being  for  its  benefit,  it  may  waive  it.  In  determining 
whether  such  promise  of  payment  is  a  waiver  or  a  mere  suspension 
of  running  of  time,  we  must  reflect  that  the  limitation  clause  is  only 
a  matter  of  contract,  not  like  the  statute  of  limitations.  It  either 
operates  or  is  entirely  gone  by  reason  of  waiver.  The  statutory 
limitation  fixes  a  period  as  a  bar,  and  then  says  that  when  there  is 
obstruction  to  the  prosecution  of  the  suit  by  absence  or  other  cause 
the  time  of  the  obstruction  does  not  count.  The  running  of  time 
stops  for  a  time  and  then  begins  again — opens  and  expands — ^be- 
cause the  statute  says  so;  but  not  so  with  this  contractual  limita- 
tion: Semmes  vs.  Insurance  Co.,  13  Wall.,  158.  But  cases  cited 
above  treat  the  promise  as  a  waiver  of  the  clause,  not  a  mere 
suspension. 

After  finishing  this  opinion,  I  meet  with  the  case  of  Insurance  Co. 
vs.  Baker  (153  111.,  240),  meeting  the  point  squarely,  holding  that 
''hopes  of  payment  held  out  to  a  plaintiff  by  an  insurance  company 
as  an  inducement  not  to  sue  within  the  time  limited  in  the  policy 
operate  as  a  waiver  of  the  limitation  clause,"  and  that,  ''when  once 
so  waived,  the  clause  will  not,  after  any  substantial  part  of  the  time 
is  lost,  be  revived  by  a  statement  to  the  insured  that  the  company  is 
insolvent,  and  he  can  make  nothing  by  suit,"  and  that  "  after  such 
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waiver  the  case  rests  upon  the  regular  statutory  limitation."  Of 
course,  if  a  lapse  of  part  of  the  six  months  would  be  a  waiver,  all  of  it 
woald.  The  leaning  of  the  opinion  is  that  it  is  a  waiver  regardless 
o!  time. 

It  is  proper  that  I  should  allude  to  cases  cited  in  the  circuit  court's 
opinion  to  sustain  the  contention  that  such  promise  only  a  suspen- 
sion of  time.  Black  vs.  Insurance  Co.  (31  Wis.,  74),  seems  to  hold  it 
&  SQspension.  Steel  vs.  lusurance  Co.  (47  Fed.,  863),  was  where  there 
were  assurances  of  settlement  for  a  time,  but  then  repudiated,  and 
seven  months  remained  before  the  end  of  the  period  for  suit,  which 
tbe  court  held  a  reasonable  time  for  suit.  It  admitted  that,  if  all 
the  time  had  gone,  it  would  prevent  the  company  from  pleading  the 
limitation.  Bamum  vs.  Insurance  Co.  (97  N.  Y.,  188),  not  in  point. 
There  were  proofs  of  loss,  then  negotiations  as  to  amended  proofs, 
and  under  all  the  cases  the  contract  limitation  could  not  start  till 
proof  of  loss  or  time  thereafter  given  for  payment,  and  the  court 
beld  that  cause  of  action  did  not  accrue  until  close  of  negotiations 
for  amended  proofs.  It  did  not  hold  that  promise  of  payment,  after 
accrual  of  action,  and  within  the  period,  would  be  a  mere  supension. 
Insurance  Co.  vs.  Fish  (71  111.,  621),  does  not  decide  this  point  It 
decides  that,  pending  negotiations,  suit  need  not  be  brought;  thus 
sustaining  the  proposition  that  conduct  indicating  adjustment  will 
be  a  waiver,  rather  than  holding  it  a  mere  suspension.  It  cites  In- 
surance Co.  vs.  Chestnut  (50  111.,  116),  which  holds  that  an  adjust- 
ment and  promise  to  pay  would  waive  the  limitation  clause — an 
authority  to  sustain  me.  And  it  cites  a  case  in  25  111.,  466  (lusur- 
ance  Co.  vs.  Whitehill)',  holding  the  same.  So  the  71  111.  case  is  no 
authority  on  the  point,  and,  if  it  were,  is  overborne  by  the  older  and 
later  UlinoiSk  decisions. 

By  reason  of  the  rejection  of  replication  4,  we  reverse  and  remand 
hr  further  proceedings. 
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SUPREME  COURT  OF  ILLINOIS. 


JOHN  HANCOCK  MUX.  LIFE  INS.  CO. 

SCHLINK.* 

B  was  acting  as  agent  in  Illinois  for  a  life  company  of  an6ther  State,  under  a 
contract  with  its  Stat-e  agent,  with  authority  to  procure  applications  and 
receive  premiums  on  policies  and  removal  receipts,  but  without  authority 
to  alter  or  waive  policv  provisions  which,  by  a  provision  in  the  policy, 
could  only  be  done  by  the  president  or  secretary.  He  representea  him- 
self through  his  sign  and  stationery  as  the  general  agent.  The  Illinois 
statnte  defined  any  person  who  was  an  acknowledged  agent,  broker,  or 
aided  in  tr^sacting  its  business,  as  an  agent  of  the  company. 

Held,  That  B  was  the  company's  agent  and  had  authority  to  waive  a  provi- 
sion that  the  policy  should  not  be  effective  until  the  payment  of  the  first 
premium  by  delivering  the  policy  and  agreeing  to  give  credit.  He  was 
also  authorized  to  accept  property  instead  of  cash  for  his  commissions. 

Heldf  That  a  letter  from  the  State  aeent  to  B  about  the  matter  after  the  death 
of  the  insured  was  not  admissible  as  evidence. 

Isaac  C.  Edwards,  for  Appellant, 

John  M.  Nibhaus  and  Page,  Wkad  &  Boss,  for  Appellee. 

Craig,  J. 
This  was  an  action  brought  by  Paulina  Schlink  on  a  policy  of  in- 
surance issued  on  July  22, 1895,  by  the  John  Hancock  Mutual  life 
Ins.  Co.  on  the  life  of  Frederick  Schlink.  In  the  declaration  the 
policy  was  set  out  in  hsec  verba,  and  it  was  averred  that  the  policy 
was  delivered  to  Frederick  Schlink  on  the  7th  day  of  August,  1895, 
and  that  he  died  on  the  12th  day  of  the  same  month.  To  the  dec- 
laration the  defendant  pleaded  the  general  issue,  and  also  filed 
four  special  pleas,  in  which  it  set  up  a  provision  of  the  policy  which 
reads  as  follows:  ''This  policy  shall  not  take  effect  until  delivered, 
and  the  lirst  premium  hereon  paid,  during  the  lifetime  and  good 
health  of  the  insured."  Defendant  averred  that  the  policy  was  not 
delivered,  and  the  first  premium  paid,  during  the  lifetime  and  good 
health  of  the  insured.  To  the  pleas  the  plaintiff  replied  double: 
First,  she  traversed  the  facts  set  up  in  each  plea;  and,  second,  she 
confessed  the  allegations  of  fact  set  up  in  the  pleas,  and  set  up  new 
matter  in  avoidance.  In  the  replications  confessing  and  avoiding  it 
was  averred  that  there  was  a  waiver  of  the  conditions  of  the  policy 
on  the  part  of  the  insurance  company.  To  the  replications  rejoin- 
ders were  filed,  and  on  a  trial  before  a  jury  the  plaintiff  recovered  a 

*D«oiiiou  rendered,  Oct.  24, 1898. 
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verdict  for  $2,175,  upon  which  the  court  entered  judgment,  which 
on  appeal  was  affirmed  in  the  appellate  court. 

The  appellant  has  assigned  on  the  record  six  errors,  three  of 
which  (the  first,  second,  and  fifth)  inyolye  questions  of  fact  which 
have  been  settled  by  the  judgment  of  the  appellate  court,  and  need 
not  be  considered  here.     The  others  (the  third,  fourth  and  sixth) 
are  as  follows:    "Third.  The  appellate  court  erred  in  holding  that 
appellee's  first,  fourth,  fifth,  and  sixth  instructions,  or  either  of 
tbem,  were  the  law.    Fourth.  The  appellate  court  erred  in  holding 
that  the  trial  court  properly  refused  each  of  appellant's  first,  sec- 
ond, third,  fourth,  and  tenth  refused  instructions.    Sixth.  The  ap- 
pellate court  erred  in  sustaining  the  rulings  of  the  trial  court  in  the 
admission  and  rejection  of  evidence." 

In  order  to  obtain  a  clear  view  of  the  questions  of  law  presented 
by  the  record,  a  brief  statement  of  the  facts  is  required.    In  the 
opinion  of  the  appellate  court  will  be  found  a  statement  of  the 
facts,  which  seems  to  be  substantially  correct,  as  follows:     "  Charles 
Ballance  was  acting  as  agent  for  appellant  at  Peoria  under  a  con- 
tract with  J.  B.  Pendergast,  the  State  agent  of  the  appellant  for  the 
State  of  Illinois.    Ballance  had^an  office  in  Peoria,  which  bad  upon 
it  a  business  sign  designating  him  as  general  agent  of  appellant, 
and  upon  the  stationery  used  by  him  he  so  called  himself.    While 
purporting  to  act  as  such  agent,  Ballance    solicited    Frederick 
Scbliuk,  appellee's  husband,  to  take  out  a  policy  of  insurance  upon 
bis  life  in    appellant's  company.    After  some    negotiations    be- 
tween the  parties,  an   arrangement  was  made   between  Ballance 
&nd  Schlink  for  the  issuance  of  a  policy  on  the  life  of  the  latter  for 
$2,000,  upon  which  the  premium  was  to  be  $63.70.     In  payment  of 
this  premium  it  was  agreed  by  the  parties  that  a  certain  indebted- 
ness of  $18  owing  by  one  Downey  to  Schlink  should  be  assumed 
1)J  Ballance  and  canceled,  and  that  Ballance  should  take  and  receive 
from  Schlink,  in  further  part  payment  of  the  premium,  a  sewing 
machine  to  be  selected  by  the  wife  of  Ballance  from  the  machines 
which  Schlink  had  on  band  for  sale,  and  the  difference  either  way 
was  to  be  paid  in  cash;  that  is,  if  the  machine  and  the  Downey  in- 
debtedness amounted  to  more  than  the  premium,  Ballance  should 
pay  the  difference  in  cash  to  Schlink,  and,  on  the  other  hand,  if 
these  two  items  did  not  pay  the  premium,  Schlink  should  pay  Bal- 
lance the  difference  in  cash.    In  accordance  with  this  agreement, 
Frederick  Schlink  made  and  delivered  to  Ballance  a  formal  applica- 
tion for  a  policy  of  insurance  upon  his  life  for  the  sum  of  $2,000, 
which  was  forwarded  by  said  Ballance  to  appellant  company,  which 
accepted  the  risk,  issued  the  policy,  and  forwarded  the  same  to 
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Ballance  for  delivery.  After  receiving  the  policy,  Ballance  saw  the 
assured,  Frederick  Scblink,  and  notified  the  latter  he  had  the  policy, 
and  was  told  to  come  and  get  the  sewing  machine  and  the  money 
for  the  premium.  Before  the  policy  was  actually  delivered  the  as- 
sured became  ill  with  typhoid  fever,  whereupon  the  agent,  Ballance, 
called  on  George  Schlink,  a  brother  of  the  assured,  and  informed 
him  about  the  agreement  and  the  policy,  and  told  said  Greorge 
Scblink  that,  if  he  would  pay  $25,  he  (the  agent)  would  put  the  pol- 
icy in  force.  After  seeing  the  attending  physician,  said  George 
Schlink  went  to  the  office  of  Ballance  to  pay  the  money  and  get  the 
policy.  Ballance  being  absent,  his  clerk  accepted  the  $25  and  de- 
livered tbe  policy.  Three  days  afterward  the  assured,  Frederick 
Scblink,  died  from  the  effects  of  the  typhoid  fever."  The  contract 
under  which  Ballance  was  appointed  agent  contained  these  provi- 
sions: "The  said  J.  B.  Pendergast  hereby  appoints  said  Charles 
Ballance  agent,  with  authority  to  procure  applications  for  policies 
of  insurance  upon  the  lives  of  individuals,  and  to  collect  premiums, 
in  accordance  with  the  rules  of  said  company.  *  *  *  The  said 
party  of  the  second  part,  as  said  agent,  shall  in  no<:ase  alter,  modify, 
waive,  or  change  the  terms,  rates,  or  conditions  of  any  paper  or 
document  issued  by  said  company,  nor  receive  moneys  due  or  to 
become  due  to  said  company,  except  on  policies  or  renewal  receipts 
signed  by  an  officer  of  said  company." 

It  is  contended  in  tbe  argument  of  counsel  for  appellant:  First, 
that  Ballance  was  the  agent  of  Pendergast,  and  not  tbe  agent  of 
appellant,  and  hence  he  could  not  bind  the  company ;  second,  that 
by  the  language  of  the  policy,  "  No  person  except  the  president  or 
secretary  is  authorized  to  make  alterations  or  discharge  contracts 
or  waive  forfeitures,"  although  Ballance  was  the  agent  of  the  com- 
pany he  could  not  waive  compliance  with  any  of  the  provisions  of 
the  policy;  third,  that  Ballance,  although  tbe  agent  of  the  company, 
could  not  accept  anything  in  payment  of  the  first  premium  but  cash, 
nor  could  he  waive  performance  of  the  rules  of  the  company.  In 
the  giving  and  refusing  of  instructions  the  court  held  adversely  to 
appellant  on  the  propositions  mentioned,  and  what  will  be  said  in 
passing  on  the  propositions  will  dispose  of  the  third  and  fourth  as- 
signments of  error,  without  setting  out  the  instructions  given  for  the 
plaintiff  and  refused  for  the  defendant. 

As  to  the  first  proposition,  by  the  terms  of  the  contract  under 
which  Ballance  was  appointed  he  was  authorized  to  procure  appli- 
cations for  policies  of  insurance  upon  the  lives  of  individuals,  and 
to  collect  premiums,  in  accordance  with  the  rules  of  the  company. 
He  was  intrusted  with  the  power  of  delivering  policies  for  the  com- 
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pany.    Clothed,  therefore,  with  the  power  of  soliciting  instiraDce, 
deliyering  policies,  and  collecting  premiums,  Ballance  was  the  agont 
of  the  insurance  company,  and  not  the  agent  of  Pendergast:   Kurd's 
Rev.  Si,  c.  73,  par.  203;  Insurance  Co.  ys.  Ruckman,  127  111.,  364. 
In  the  Buckman  case  it  was  said  (page  376, 127  HI.):    '*  The  general 
assembly,  having  power  to  impose  upon  foreign  insurance  compa- 
nies coming  into  the  State  to  do  business  such  reasonable  terms  and 
conditions  as  it  saw  fit,  had  an  undoubted  right  to  make  such  com- 
panies responsible,  not  only  for  the  acts  of  those  who  are  in  fact 
their  agents,  but  of  those  who  assume  to  act  as  their  agents,  and  in 
fact  aid  them  in  the  transaction  of  their  insurance  business."    The 
fact  that  the  written  contract  under  which  Ballance  was  acting  was 
made  by  Pendergast,  State  agent  of  the  insurance  company,  did  not 
constitute  him  an  agent  of  Pendergast    Ballance  advertised  as 
general  agent  of  the  company.     He  acted  for  and  in  behalf  of  the 
company.     The  company  accepted  his  acts,  and  forwarded  policies 
to  him,  to  be  delivered  in  pursuance  of  contracts  made  by  him. 

As  to  the  second  contention,  while  it  is  true  that  the  policy  pro- 
vides that  no  person  except  the  president  or  secretary  is  authorized 
to  make  alterations,  discharge  contracts,  or  waive  forfeitures,  yet,  if 
Ballance  was  the  agent  of  appellant,  as  we  think  he  was,  with  power 
to  solicit  insurance  of  Schlink,  receive  the  application,  forward  it  to 
appellant,  receive  the  policy  when  issued,  collect  the  premium,  and 
deliver  the  policy,  then  he  had  power  to  waive  a  condition  of  the 
policy.  In  Richards  on  Insurance  (2d  Ed.,  §  95),  the  author  says: 
"An  agent  of  a  life  insurance  company,  who  is  intrusted  with  the 
business  of  closing  the  contract  by  delivering  the  policy  is  held  to 
bave  an  implied  authority  to  determine  how  the  premium  then  due 
shall  be  paid, — whether  by  cash,  or,  as  is  sometimes  done,  by  giving 
credit,  in  which  case  the  agent  beconies'the  creditor  of  the  insured 
an^  the  debtor  of  insurer.  In  that  event,  though  the  agent  subse- 
quently defaulted,  and  the  money  never  reached  the  company,  the 
policy  would  still  be  binding.  By  the  weight  of  authority,  the 
agent  is  held  to  have  this  discretionary  power,  although  the  policy 
iQ  terms  denies  it;  but  this  is  based  upon  his  possession  of  the 
document  for  the  purposes  of  delivery,  and  his  instructions  to  de- 
liver it,  and  consequently  his  power  does  not  extend  to  subsequent 
premiums  or  premium  notes."  In  Insurance  Co.  vs.  Fahrenkrug  (68 
m,  463),  it  was  said  (page  467) :  "  It  is  insisted  *  *  *  by  the 
tennfi  of  the  policy  the  agents  are  prohibited  from  altering  or  dis- 
charging contracts  or  waiving  forfeitures.  This  objection  we  do 
not  deem  tenable.  The  question  in  cases  of  this  kind  is  not  what 
power  did  the  agent  in  fact  possess,  but  what  power  did   the 
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company  hold  him  out  to  the  public  as  posBessing.  *  *  *  It  is 
immaterial  what  may  have  been  said  in  the  policy  in  regard  to  the 
payment  of  the  premium.  It  was  within  the  power  of  the  company^ 
acting  through  its  agents,  to  change  entirely  the  mode  of,  or  dis- 
pense with,  the  payments  as  provided  by  the  policy,  and  adopt  a 
different  mode  and  time  of  payment."  In  Insurance  Co.  v&  Hart 
(149  111.,  513),  this  court  said  (page  522, 149  HI.):  " The  cases  are 
not  uniform  throughout  the  country  in  respect  of  when  notice  to 
or  knowledge  of  the  agent,  or  representations  by  him,  will  bind  the 
company.  In  j;his  State.,  however,  the  decisions  are  uniform  that 
notice  to  the  agent,  at  the  time  of  the  application  for  the  insurance, 
of  facts  material  to  the  risk,  is  notice  to  the  insurer,  and  will  pre- 
vent it  from  insisting  upon  a  forfeiture  for  causes  within  the  knowl- 
edge of  the  agent," — citing  Insurance  Co.  vs.  Wright,  22  HI.,  462, 
and  Insurance  Co.  vs.  Chesnut,  50  HI.,  111.  Also,  in  the  same  case 
it  was  said  (page  524, 149  111.):  "  The  stipulation  in  the  policy  that 
the  waiver  would  be  made  only  by  indorsement  upon  the  policy  by 
the  general  agent  at  Chicago  was  inserted  for  the  benefit  of  the  in- 
surer, and,  like  any  other  clause  or  condition  of  the  policy,  might 
be  waived  by  the  company."  See,  also,  Terry  va  Society,  I'd  Ind. 
App.,  1. 

We  now  come  to  the  third  contention  of  appellant,— that  the 
agent,  in  the  absence  of  express  authority,  could  not  accept  any- 
thing but  cash  in  payment  of  the  premium,  or  any  part  thereof.  It 
will  be  remembered  that  the  premium  in  this  case  amounted  to  the 
sum  of  $63.70.  Of  this  amount  Ballance  was  entitled  to  retain  as  his 
commission  70  or  75  per  cent,  which  would  leave  less  than  $20  going 
to  the  company.  Ballance  received  $25  in  cash, — enough  to  pay 
the  company  the  amount  it  was  entitled  to  receive,  and  $5  in  addi- 
tion. The  question  then  presented  is  whether  Ballance  had  the 
right  to  receive  of  the  assured  the  amount  which  was  going  to  him 
in  anything  but  money.     The  policy  contained  this  provision: — 

This  policy  shall  not  take  effect  until  delivered,  and  the  first  premium 
thereon  paid,  during  the  lifetime  and  good  health  of  the  insured. 

There  are  authorities  which  hold  that  an  agent  cannot  accept  the 
premium  which  the  company  is  entitled  to  receive  in  anything  but 
cash;  but  there  are  other  authorities  holding  that  a  general  agent 
may  give  credit,  and  accept  the  note  of  the  assured  in  lieu  of  cash,  even 
when  the  policy  provides  for  a  cash  payment.  Mechem  on  Agency 
says  (section  931,  subd.  1):  ''The  insurance  agent,  as  thus  distin- 
guished from  the  broker,  is  ordinarily  held  to  be  a  general  agent  of 
the  company.  As  such  general  agent,  it  is  held  that  he  may  waive 
forfeitures  and  conditions  in  the  policy,  notwithstanding  a  provision 
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therein  that  no  agent  has  such  power;  that  he  may  waive  prepay- 
ment of  the  premium,  although  the  policy  provides  that  it  shall  not 
take  e£fect  until  the  premium  is  paid."    May  on  Insurance  (volume 
%  §  360b)  says:    ''An  agent  authorized  to  take  and  approve  risks 
and  to  insure  may  allow  credit    A  general  agent  may  waive  the 
condition  as  to  the  payment  of  the  first  premium,  and  give  credit, 
even  though  the  policy  declares  that  the  contract  cannot  be  modified 
except  by  writing  signed  by  the  president  or  secretary."    Terry  vs. 
Society,  supra,  is  also  a  case  in  point.    There  the  policy  contained, 
in  substance,  the  same  conditions  as  here.    One  Carpenter,  who 
was  not  a  regular  agent  of  the  company,  solicited  the  insurance. 
The  policy  was  issued  by  the  company,  and  sent  to  an  agent,  who 
delivered  it  to  Carpenter  to  deliver  it  to  the  insured  and  collect  the 
premium.    Carpenter  delivered  the  policy,  collected  $2.50  (one-half 
the  premium)  in  cash,  and  gave  credit  for  $2.50,  which  was  his 
commission.    The  cash  premium  failed  to  reach  the  company,  and 
it  canceled  the  policy;  but,  an  accident  having  occurred,  the  com- 
pany was  held  liable.    In  Insurance  Co.  vs.  Wnrd  (90  lU.,  545), 
where  the  agent  accepted  a  part  of  his  commission,  it  was  held  the 
payment  was  binding  on  the  company.    Here  Ballance  was  author- 
i^d  to  solicit  the  insurance  from  Schlink,  and,  although  the  policy 
required  the  premium  to  be  paid  in  cash,  Ballance  had  the  right, 
so  far  as  his  commission  was  concerned,  to  waive  the  policy,  and  ac- 
cept his  commission  in  property,  if  he  saw  proper  to  do  so. 

We  think  the  ruling  of  the  court  on  the  instructions  was  substan- 
tially correct. 

^^ter  the  death  of  the  assured,  it  appears  that  Ballance  wrote  a 
letter  to  the  State  agent,  Pendergast,  which  was  read  in  evid^nce  by 
appellee.  Pendergast  wrote  a  letter  in  reply,  which  the  court  re- 
foeed  to  admit  in  evidence,  and  this  ruling  is  relied  upon  as  error. 
^t  the  time  this  letter  was  written  the  assured  was  dead,  and  the 
fights  and  obligations  of  the  parties  under  the  policy  had  become 
fixed,  and  anything  the  State  agent  may  have  said  in  the  letter 
coold  have  had  no  bearing  whatever  on  the  rights  of  the  parties. 
For  this  reason,  if  for  no  other,  the  court  properly  ruled  that  the 
letter  was  not  competent  evidence.  We  think  the  judgment  of  the 
appellate  court  was  right,  and  it  will  be  affirmed. 
Judgment  affirmed. 
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SUPREME  COURT  OF  IOWA. 


PRINGLE  ET  AL 

DE8  MOINES  INS.  CO.* 

A  contract  of  sale  agreed  to  stand  as  a  bond  for  a  deed  from  the  premises,  bnt 
which  either  party  might  withdraw  from  on  paying  a  penalty  of  |500,  and 
on  which  no  payments  had  been  made,  nor  possession  delivered,  is  not 
a  change  of  title  or  ownership  within  the  policy. 

A  letter  from  insured  explaining  the  facts  of  the  fire  and  the  loss  was  an- 
swered by  the  secretary  that  the  notice  would  receive  prompt  attention. 
The  policy  did  not  present  the  form  nor  fix  the  time  for  furnishing  proofs 
of  loss,  but  the  statute  prescribed  that  a  noti<'«  in  writing  accompanied 
by  an  affidavit  of  its  origin  and  amount  should  be  sufficient. 

Held^  That  the  affidavit  was  waived. 

Held^  That  a  policy  provision  that  no  stipulation  or  clause  should  be  waived 
except  in  writing  indorsed,  did  not  affect  the  case. 

MoVey  &  McVey  and  Lbgoett  &  McEEBfEY,  for  Appellant 

Baney  &  Simmons,  for  Appellee. 

Waterman,  J. 

The  policy  in  suit  was  issued  upon  the  dwelling  house,  outbuild- 
ings, furniture,  and  other  household  articles  belonging  to  plaintiff. 
There  was  a  loss  by  fire  of  property,  and  the  present  action  is  to 
recover  therefor.  The  policy  contained  this  condition:  "If  any 
change  take  place  in  the  title,  ownership,  or  poesession  by  mort- 
gage, judgment,  lien,  lease,  sale,  incumbrance,  or  any  other  man- 
ner whatever  (except  by  succession  or  devise,  consequent  upon  the 
death  of  the  assured),  unless  the  assent  of  the  company  be  indorsed 
thereon,  then  this  policy  shall  immediately  terminate."  One  de- 
fense is  that  this  condition  was  violated  by  the  assured.  The  facts 
as  to  this  matter  are  that  the  policy  was  issued  February  7,  1895. 
The  fire  occurred  October  24th  of  the  same  year,  and  on  the  28th 
day  of  August  preceding  the  fire  Pringle  and  wife  entered  into  a 
contract  with  one  O.  S.  Hall,  which  is  as  follows: — 

That  the  said  parties  of  the  first  part  [the  plaintiffs]  have  this  day  bar- 
gained and  sold,  and  do  hereby  agree  to  convey,  to  the  said  second  party 
[Hall]  the  following  real  estate,  to  wit.  [Here  follows  a  description  of  the 
farm  of  129  acres,  upon  which*  the  policy  recites,  the  insured  buildings  were 
located.]  The  agreed  price  for  the  said  real  estate  is  the  sum  of  $4,100,  which 
sum  is  to  be  paid  as  follows :  |300  on  the  first  day  of  November,  1895,  and 
the  remainder  of  |3,800  on  the  first  day  of  March,  1896.  And  the  said  first 
parties  do  hereby  agree  and  bind  themselves  to  make  and  execute  to  the  said 

*  DecitiOD  r«nd«reU.  Deo.  17, 1898. 
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second  party  a  good  and  soflQoieivt  warranty  deed  to  the  said  premises,  and  to 
farnish  a  good  and  saffioient  abstract  of  title  to  the  same,  showing  a  good 
title  to  the  said  land ;  and  to  deliver  the  same  to  the  said  seoond  party  on 
fall  payment  being  made  as  above  provided.  And  they  agree  that  this  con- 
tract shall  stand  as  a  bond  for  a  deed  for  the  said  premises,  and  that  the  same 
shall  be  of  fall  force  and  effect  as  such  in  law  and  equity.  And  it  is  farther 
agreed  and  understood  that  tioSe  is  of  the  essence  of  this  contract  in  all  par- 
ticnlars,  and  shall  be  so  considered.  It  is  ftirther  understood  and  agreed 
that  the  said  second  party  shall  have  immediate  possession  of  the  stubble 
land  on  the  said  farm  for  the  purpose  of  plowing  the  same ;  that  he  shall  have 
possession  of  all  of  the  pasture  land  except  the  stock  pasture  on  the  first  day 
of  November,  1885,  and  that  he  shall  have  possessiou  of  the  stock  pasture  as 
soon  as  the  com  is  gathered,  not  sooner  than  the  tirst  day  of  November,  1895 ; 
that  he  is  to  have  possession  of  the  house  on  the  first  day  of  December,  1895, 
and  that  l^e  is  to  have  possession  of  all  the  other  buildings  on  the  farm  on  the 
first  day  of  November,  1895,  except  that  the  said  first  parties  are  to  have  the 
use  of  a  crib  for  their  com  for  a  longer  period  if  they  should  need  it.  The 
said  second  party  is  to  pay  one  dollar  in  addition  to  the  price  above 
named,  and  the  farm  bell  on  the  place  is  to  be  left  there.  And  it  is  specially 
understood  and  agreed  that  the  said  farm  is  to  be  kept  in  as  good  condition 
as  it  now  is,  unavoidable  accidents  excepted,  and  the  same  is  to  be  delivered 
to  the  said  second  party  as  the  same  now  is  except  above.  It  is  further  un- 
derstood and  agreed  by  the  parties  to  this  contract  that  each  party  shall  se- 
cure to  the  other  a  forfeit  of  five  hundred  dollars  for  the  faithful  performance 
of  this  contract.  And  the  said  sum  of  five  hundred  dollars  shall  be  consid- 
ered as  liquidated  damaged  for  the  breach  of  this  contract,  by  either  party  in 
favor  of  the  other  party.  And  as  security  from  said  first  parties  to  the  second 
party,  it  is  understood  and  agreed  that  this  bond  shall  stand  for  the  securing 
of  the  same.  And  the  said  seoond  party  agrees  to  ftimish  good  and  sufficient 
security  for  the  performance  of  this  contract  on  his  part. 

While  the  first  clause  of  this  contract  recites  a  present  sale,  it  is 
manifest  from  a  consideration  of  all  of  its  terms  that  this  was  not 
the  intent  or  purpose  of  the  parties.    The  deed  was  to  be  executed 
in  the  future,  and  in  the  meantime  it  is  expressly  provided  that  the 
contract  "shall  stand  as  a  bond  for  a  deed."    While  immediate 
possession  is  given  to  second  party  of  the  stubble  land,  the  present 
possession  of  the  buildings  and  remaining  land  was  expressly  re- 
tained by  Pringle.    Again,  it  is  provided  in  the  contract  that  the 
earn  of  $500  is  fixed  as  liquidated  damages,  to  be  paid  by  either 
party  upon  his  failure  to  perform  his  part  of  the  agreement.    Un- 
der the  terms  of  this  agreement,  if  the  amount  fixed  was,  as  it  is 
termed,  liquidated  damages,  specific  performance  could  not  have 
been  compelled  by  the  second  party,  or  so-called  vendee:    Pom. 
Spec.  Perf.  §  50.    Neither  title  nor  ownership  can  be  said  to  have 
passed  under  this  contract  to  Hall.    It  is  a  mere  agreement  for  a 
future  sale.    Being  such,  it  is  not  a  breach  of  the  condition  quoted: 
Eemptoo  vb.  Insurance  Co.,  62  Iowa,  83, 17  N.  W.  194.     Appellant 
relies  upon  Davidson  vs.  Insurance  Co.,  71  Iowa,  532.    That  case 
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was  decided  by  a  divided  court  Bat,  aside  from  this  fact,  we  maj 
say  that  it  does  not  conflict  with  the  role  aoDounced  in  the  Kemp- 
ton  Case.  In  the  Davidson  Caserpossession  was  given  to  the  person 
who  contracted  to  purchase,  and  the  fact  is  allowed  much  force  by 
the  court.  It  is  said:  "Nofchiog  remains  to  be  done  but  for  the 
party  taking  possession  to  make  the  payments."  And  speaking  of 
the  case  of  Eempton  vs.  Insurance  Co.,  with  other  cases,  it  is  said: 
''  But  those  cases  all  differ  from  the  case  at  bar.  In  those  cases 
something  yet  remained  to  be  done  by  the  vendor  in  addition  to 
the  execution  of  the  deed."  In  the  case  we  have  here,  not  only  did 
it  remain  for  Pringle  to  give  possession  of  the  insured  premises,  but 
no  part  of  the  purchase  price  had  been  paid  at  the  time  of  the  fire, 
and  the  contract  contained  a  provision  by  which  he  might  avoid  his 
obligation  to  convey  by  paying  the^stipulated  damages;  for,  in  the 
absence  of  any  extrinsic  evidence  tending  to  show  a  different  in- 
tent, we  feel  compelled  to  accept  this  language  of  the  contract  as 
meaning  literally  what  it  says.  The  $500  mentioned  is  denomin- 
ated liquidated  damages,  and  in  this  collateral  proceeding  we  think 
we  should  so  treat  it.  See,  also,  on  the  matter  of  the  sale,  Erb  vs. 
Fidelity  Ins.  Co.,  99  Iowa,  (727);  Erb  vs.  German-American  Ins.  Co., 
98  Iowa,  (607),  and  Lodge  vs.  Insurance  Co.,  91  Iowa,  (103),  as  indi- 
cating the  strictness  with  which  such  conditions  are  construed  against 
the  company.  We  might  well  rest  our  conclusion  upon  this  branch 
of  the  controversy  on  the  Eempton  Case  alone,  supported  as  it  is  in 
principle  by  the  other  decisions  of  this  court  to  which  we  have 
called  attention.  It  is  well,  however,  to  say  that  the  doctrine  an- 
nounced is  sustained  by  other  courts:  Grable  vs.  Insurance  Co., 
(Neb.);  Insurance  Co.  vs.  Kelly,  32  Md.  421;  ffill  vs.  Protection  Co., 
69  Pa.  St.  474;  Browning  vs.  Insurance  Co.,  71  N.  Y.  508;  Trumbull 
vs.  Insurance  Co.,  12  Ohio,  305;  Insurance  Co.  vs.  Brown  (Md.);  In- 
surance Co.  vs.  Bethel  (HL  Sup.). 

2.  Another  defense  is  that  no  proofs  of  loss  were  made.  The 
policy  in  suit  does  not  appear  in  full  in  the  record.  Appellant  sets 
forth  only  such  parts  as  it  deems  material.  On  the  branch  of  the 
case  we  are  considering,  a  clause  of  the  policy  which  is  pertinent 
appears  in  the  original  abstract  (page  10)  in  these  words:— 

In  case  of  loss  the  assured  shall,  within  sixty  days  thereafter,  render  a 
particular  account  of  such  loss,  under  oath,  stating  when  and  how  the  loss 
originated,  the  nature  of  the  title  and  interest  of  the  assured  and  of  others  in 
the  property,  all  incumbrances  thereon,  and  the  cash  value  thereof,  the 
amount  of  loss  or  damage  on  each  item  separately  and  correctly,  how  and  by 
whom  and  for  what  purpose  the  building  insured  or  containing  the  property 
insured,  and  the  several  parts  thereof,  were  occupied  at  the  time  of  loss, 
*    *    *    and  shall  subscribe  to  the  same. 
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In  an  amended  abstract  appellant  says:  '*The  abstract  in  this 
<;a8e  does  not  contain  a  copy  of  the  policy,  but  only  such  portions 
thereof  as  are  necessary  to  the  decision  of  the  case.  The  clause  in 
regard  to  the  requirements  as  to  proofs  of  loss  was  erroneously 
copied  in  the  original  abstract  (page  10),  and  the  same  should  be 
read  as  follows: — 

Now,  therefore,  the  said  company  does  hereby  promise  and  agree  (subject 
to  the  stipulations  herein  and  indorsed  hereon,  which  constitate  the  basis  of 
this  insurance)  to  immediately  upon  receipt  of  projier  proofs  make  good  unto 
the  assured,  their  administrators  or  assigns,  all  such  immediate  loss  or  dam- 
age, not  exceeding  the  amount  insured,  nor  the  actual  cash  yalue  of  the  prop- 
erty at  the  time  of  the  loss,  which  loss  or  damage  shall  in  no  case  exceed  what 
it  would  cost  to  repair  or  replace  the  same,  nor  the  interest  of  the  assured  in 
the  property,  as  shall  happen  by  fire  or  lightning  during  the  term  of  one  year, 
«to. 

It  appeal's  from  this  that  the  policy  did  not  prescribe  the  charac- 
ter or  terms  of  the  proofs  of  loss,  nor  fix  any  time  within  which 
they  should  be  given.  The  statute,  however,  rovers  these  matters 
^section  2,  c.  211,  Acts  18tb  Gen.  Assembly.),  and  we  shall  proceed 
to  inquire  as  to  whether  its  requirements  have  been  fulfilled.  After 
the  fire,  the  following  communication  was  sent  to  the  defendant 
company : — 

Fairfield,  Iowa,  October  25th,  1885.  Des  Moines  Insurance  Company,  Des 
Moines,  Iowa.  Gentlemen:— At  the  request  of  Mr.  W.  D.  Pringle,  we  write  to 
notify  you  of  the  loss  under  policy  No.  156,064,  issued  to  R.  W.  and  W.  D. 
Pringle.  Their  dwelling,  summer  kitchen,  and  wood  house  burned  yester- 
day afternoon  at  3  o'clock.  The  fire  is  supposed  to  have  originated  from  a 
spark  from  the  flue  of  the  summer  kitchen  catching  in  the  roof  of  the  main 
building.  The  loss  of  the  building  is  total.  A  part  of  the  household  goods 
was  saved,  but  the  part  lost  will  more  than  reach  the  amount  of  the  insur- 
ance. So  it  may  be  considered  a  total  loss.  Mr.  and  Mrs.  Pringle  are  old 
people,  and  by  their  loss  are  thrown  out  of  a  house  to  live  in.  An  early  set- 
tlement of  their  loss  will  be  a  great  kindness  to  them,  and  will  be  greatly  ap- 
preciated by  them  and  the  public  generally  where  they  are  known.  Mr. 
Pringle  was  absent  firom  home  at  the  time  of  the  fire,  and  the  women  of  the 
hoase  were  there  alone.    Respectfully  yours,  Raney  &,  Simmons. 

In  response  to  this  the  assured  received  the  following: — 

Office  of  Des  Moines  Insurance  Co.,  Des  Moines,  Iowa,  Oct.  26,  1895.  Tour 
notice  of  loss  under  policy  No.  156,064  has  been  received  and  will  receive 
prompt  attention.    Yours  very  truly,  J,  S.  Clark,  Sec'y.  ^ 

The  statute  to  which  we  have  called  attention  provides,  in  sub- 
Dtance,  that  it  shall  be  sufficient  for  this  insured  to  give  the  com- 
pany notice  in  writing  of  the  loss  accompanied  by  an  affidavit  stat- 
ing the  facts  as  to  how  it  occurred,  so  far  as  known,  and  its  extent. 
This  notice  is  to  be  given  within  60  days  of  the  time  of  the  loss. 
The  subject-matter  of  the  letter  written  by  Baney  &  Simmons  ful- 
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filled  most  of  the  requirements  of  the  statute,  and  the  response  of 
the  company,  directed  to  "  R  W.  and  W.  D.  Pringle,  Fairfield,  Iowa,'* 
shows  that  the  company  accepted  it  as  a  communication  from  the 
insured.  All  that  is  lacking,  then,  to  make  it  in  strict  compliance 
with  the  statute  is  the  affidavit,  and  this,  plaintiffs  charge,  was 
waived  by  a  failure  to  object  on  this  ground.  We  think  this  point 
is  ruled  in  plaintiff's  favor  by  the  case  of  Green  vs.  Insurance  Co., 
84  Iowa,  135.  In  the  case  of  Eirkman  vs.  Insurance  Co.,  (90  Iowa, 
467),  relied  upon  by  appellant,  the  policy  required  an  immediate  no- 
tice of  loss  from  the  assured,  besides  the  formal  proofs,  and  it  was 
held  that  an  acknowledgment  of  receipt  of  the  former  would  not  be 
held  a  waiver  of  the  latter.  None  of  the  other  cases  cited  in  the 
brief  of  appellant  are  in  conflict  with  the  holding  in  the  Green  Case. 
In  Yon  Genechtin  vs.  Insurance  Co.  (75  Iowa,  544),  the  notice  of  loss 
w^  given  to  the  local  agents,  and  there  was  no  attempt  to  make 
proofs  until  after  the  expiration  of  the  60  days.  In  Brock  vs.  In- 
surance Co.  (96  Iowa,  39),  the  holding  is  that,  under  an  allegation 
that  proofs  of  loss  were  made,  proper  proofs  must  be  shown,  and 
that  a  waiver  cannot  be  claimed  if  not  pleaded.  No  question  is 
made  but  that  the  pleadings  in  the  case  at  bar  present  the  issue  of 
waiver.  In  Welch  vs.  Insurance  Co.  (71  Iowa,  337),  the  claimed 
proofs  recited  ownership  in  another  than  the  insured,  and  it  was 
held  that  the  pleadings  did  not  present  the  issue  of  waiver,  and  in 
same  case  (77  Iowa,  376),  the  holding  was  that  there  was  no  waiver, 
because,  within  the  60  days  the  company  requested  an  affidavit 
from  the  insured,  and  the  request  was  not  complied  with. 

3.  Finally,  it  is  asserted  by  appellant  that  no  waiver  can  be  held 
to  have  been  made  in  the  mtinner  claimed,  because  of  a  provision 
of  the  policy  which  reads:  "No  condition,  stipulation,  covenant^ 
or  clause  herein  contained  shall  be  changed,  annulled,  waived,  or 
added  to  except  by  writing  indorsed  hereon  or  annexed  hereto, 
with  the  signature  of  the  secretary  affixed  thereto."  But  we  have 
already  seen  that  tbe  policy,  as  we  have  it  in  the  record,  makes  no 
provision  as  to  the  form  or  contents  of  the  proofs  of  loss.  So  far  as 
we  can  tell,  anything  was  sufficient,  under  the  contract,  which  the 
proper  officer  was  willing  to  accept    Affirmed. 
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SUPREME  COURT  OF  WISCONSIN. 


JOSEPH  STRAKER,  Respimdent, 
v$, 
PHENIX  INSURANCE  CO.,  of  Brooklyn,  N.  Y.,\ 

IMPLEADED  WITH  ANOTHER,   Appellant,* 

A  Wisconsin  standard  policy  insnrinff  plaintiff  with  loss  payable  to  mortgagee 
provided  that  the  entire  policy  snoold  be  void  if  the  hazard  be  increased 
by  any  means  within  the  control  or  knowledge  of  insured.    The  applica- 
tion, which  was  made  a  con  tinning  warranty,  represented  that  a  clear 
space  of  one  hundred  feet  existed  on  one  side. 
BeUy  That  the  sabseqnent  erection  of  a  building  there  six  feet  away,  within 
the  knowledge,  though  not  within  the  control  of  the  insured,  which 
largely  increcwed  the  rate,  and  which  catching  fire  burued  the  insured 
property,  vitiated  the  insurance. 
Held,  That  the  statute  providing  that  any  other  conditions  must  be  incor- 
porated in  the  policy  forbade  the  waiver  of  its  provisions,  and  in  the  ab- 
Benoe  of  fraud  or  mistake  parties  are  conclusively  presumed  to  know  the 
contents  of  their  instruments. 

W.  H.  Mtlrea,  for  Aj/peliant. 

Cassoday,  C.  J. 

This  is  an  action  to  recover  on  a  policy  of  xDBurance  against  loss 
^y  fire,  issued  to  the  plaintiff  by  defendant  insurance  company, 
%  22,  1896,  and  to  continue  until  July  22,  1897,  wherein  and 
whereby  the  appellant  agreed,  in  effect,  to  insure  the  plaintiff 
^inst  all  loss  and  damage  by  fire  during  that  year  to  the  amount 
0^  $1,900  upon  the  two-story  frame  building  and  additions  thereto 
attached,  occupied  by  the  plaintiff  as  a  saloon  and  dwelling,  and 
situated  on  the  premises  described;  that  the  loss,  if  any,  should  be 
payable  to  the  defendant,  Pabst  Brewing  Company,  mortgagee,  as 
its  interest  might  appear;  that  the  policy  contained,  among  other 
^^g»y  the  provision  that  "  this  entire  policy,  unless  otherwise  pro- 
^^ed  by  agreement,  endorsed  hereon  or  added  hereto,  shall  be  void 
*  '*'  if  the  hazard  be  increased  by  any  means  within  the  con- 
trol or  knowledge  of  the  insured."  That  the  application  for  such 
u^surance  was  in  writing,  signed  by  the  plaintiff  and  attached  to  the 
policy  and  referred  to  therein,  and,  among  other  things,  reads  as 
foDowfl:  "  Exposures.  Give  construction,  occupancy,  and  distance 
of  all  exposures  within  one  hundred  feet  ?  Answered.  North,  none; 
east,  none;  south,  brick  store,  about  twenty-five  feet;  west,  none." 
And,  also,  contained  provisions  to  the  effect  that  the  subscriber  re- 
qnestedthe  insurance  by  the  appellant  of  the  property,  and  thereby 

*  BedsloD  nndered,  Dec.,  1898. 
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covenanted  and  agreed  to  and  with  the  appellant  that  the  foregoing 
answers  were  true,  and  that  the  same  constituted  a  just,  full,  and 
true  exposition  of  all  the  facts  and  circumstances  inquired  about 
touching  the  property  to  be  insured  or  the  buildings  containing  the 
same,  and  that  the  answers  were  to  be  considered  as  a  basis  on 
which  the  insurance  applied  for  was  to  be  effected,  and  the  same 
were  to  be  understood  as  incorporated  in  and  forming  a  part  of  all 
the  policies  then  and  there  written  on  the  property  described  or  any 
part  thereof,  and  that  such  answers  or  statements  were  "  to  be  al- 
ways accepted  and  construed  as  forming  and  constituting  a  continu- 
ing warranty." 

It  is  stipulated  as  matters  of  fact,  in  effect,  that  in  Oct.,  1896,  one 
Bach  bought  the^  adjoining  lot  and  commenced  the  erection  on  the 
north  side  of  the  insured  building,  and  distant  from  it  six  feet  at 
the  nearest  point,  and  fourteen  feet  at  the  farthest  point,  of  a  two- 
story  non-fireproof  building;  that  the  plaintiff  lived  in  the  second 
story  of  the  insured  premises  and  kept  a  saloon  on  the  first  floor; 
that  he  knew  all  about  the  several  stages  of  the  erection  and  loca- 
tion of  the  building  from  its  commencement;  that  the  new  building 
had  been  plastered  all  but  two  rooms,  in  which  on  the  night  of  Oct. 
30, 1896,  and  while  the  building  was  unoccupied  and  without  any 
known  fire,  a  fire  originated  from  some  unknown  cause  which  spread 
to  the  insured  building  and  caused  its  destruction;  that  the  amount 
of  loss  claimed  and  not  denied  is  $1,450  for  the  building  and  con- 
tents; that  the  barn  did  not  burn;  that  the  new  building  increased 
the  rate  on  the  insured  property  at  least  50  per  cent ;  that  when  the 
policy  was  issued  the  plaintiff  did  not  know  that  such  adjoining 
building  would  be  built,  and  had  no  control  over  it;  that  at  the 
time  the  policy  was  issued  the  plaintiff  did  not  contemplate  the 
construction  of  the  language  of  the  policy  now  claimed  by  the  ap- 
pellant, and  did  not  understand  that  his  policy  would  be  affected  in 
any  way  by  reason  of  the  erection  of  a  building  on  the  adjacent  lot 
over  which  he  had  no  control  on  his  failure  to  give  notice  of  such 
erection  to  the  appellant.  The  complaint  was  in  the  usual  form. 
The  appellant  answered  and  set  up  the  provisions  of  the  policy  and 
application  mentioned  and  relied  upon  them  and  the  facts  stated 
for  a  defense.  At  the  close  of  the  trial,  the  court  directed  a  verdict 
in  favor  of  the  plaintaiff  for  $1,529.02,  and  from  the  judgment  en- 
tered thereon,  with  costs,  the  defendant  insurance  company  brings 
this  appeal. 

The  policy  in  suit  is  the  "  Wisconsin  standard  fire  insurance  pol- 
icy," as  prescribed  by  chapter  387,  laws  of  1895,  being  sub-section 
43  to  65  of  section  1941,  statutes  1898.    The  provisions  of  those 
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statutes,  so  far.  as  tbej  affect  the  question  here  in  controversy  are 
as  follows:     "This  entire  policy,  unless  otherwise  provided  by 
agreement,  indorsed  hereon  or  added  hereto,  shall  be  void    *    *    * 
if  the  hazard  be  increased  by  any  means  within  the  control  or 
knowledge  of  the  insured:"  Subd.  46.    "If  an  application,  survey, 
plan,  or  description  of  property  be  referred  to  in  this  policy  it  shall 
be  a  part  of  this  contract  and  a  warranty  by  the  insured :"  Subd. 
50.    "  This  policy  is  made  and  accepted  subject  to  the  foregoing 
stipulations  and  conditions,  top^ether  with  such  other  provisions, 
agreements,  or  conditions   as  may  be  indorsed  hereon  or  added 
hereto:"  Subd.  02.    * 'AH  fire  insurance  corporations    *    *    *    shall, 
upon  the  issue    *     *    *    of  any  policy,  attach  to  such  policy  or  in- 
dorse thereon  a  true  copy  of  any  application  or  representations  of 
the  assured,  which,  by  the  terms  of  such  policy,  are  made  a  part 
,  thereof  or  of  the  contract  of  insurance  or  referred  to  thyein,  or 
which  may  in  any  manner  affect  the  validity  of  such  policy:*'  Sec- 
lion  1945a  S.  &  B.  A.  S.,  Stat.  1898.    Under  these  statutes,  as  well 
as  the  express  wording  of  the  policy  and  the  application  therefor, 
signed  by  the  plaintiff  and  attached  to  the  policy,  there  would  seem 
to  be  no  escape  from  the  binding  force  of  the  agreement  therein 
contained  to  the  effect  that  the  policy  should  be  void,  "  Jf  the  haz- 
ard be  increased  by  any  means  within  the  control  or  knowledge  of 
the  assured, "  and  that  such  agreement  should  be  *' construed  as 
forming  and  constituting  a  continuing  warranty;"  and  "be  a  part 
of  the  contract  and  a  warranty  by  the  assured :"  Subd.  60.     It  re- 
quires no  authoritT  to  show  that  such  agreements  and  such  statutes 
mean  just  what  they  say,  and  were  in  full  force  as  binding  and  con- 
tinuing warranties  at  the  time  of  the  fire:    Blumer  vs.  The  Phoenix, 
45  Wis.,  622,  S.  C,  48  Wis.,  535;  Copp  vs.  The  German  Mm.  Ins. 
Co.,  51  Wis.,  637,  640;  Boyle  vs.  Northwestern  M.  E.  Asso.,  95  Wis., 
312,317. 

^e  contention  is,  that  although  the  plaintiff  lived  in  the  second 
story  of  the  insured  building,  only  six  feet  from  the  new  building, 
and  knew  all  about  the  location  and  the  several  stages  of  the  erec- 
tion of  the  new  building  from  its  commencement  to  the  time  when 
the  fire  originated  therein,  yet,  that  there  was  no  forfeiture  of  the 
policy,  because  the  plaintiff  did  not  own,  and  had  no  control  over 
the  new  building,  nor  the  land  upon  which  it  was  situated.    In  other 
words,  it  is  contended  that  although  the  hazard  was  increased  by 
means  within  the  "knowledge  of  the  assured,"  ad  stated  in  the 
policy,  yet  that  it  did  not  avoid  the  same,  because  such  erection 
was  not  within  his  control.    This  court  has  expressly  held,  that  in  a 
case  of  the  breach  of  such  continuing  warranties  ''the  insurance 
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was  avoided  by  a  false  sj^atemeDt  in  such  application  that  the  in- 
sured had  never  had  a  certain  disease,  although  he  never  knew  he 
had  it,  and  his  death  resulted  from  other  causes:*'  Baumgart  vs. 
Modern  Woodmen  of  America,  85  Wis.,  546, 549.  But,  as  indicated, 
the  clause  in  the  policy,  which  we  are  asked  to  nullify,  is  also  in  the 
statute  as  a  part  of  the  *'  Wisconsin  standard  policy."  The  object 
of  such  statutes  was,  practically,  to  have  but  one  form  of  pohcy  in- 
stead of  having  a  different  form  for  each  company  doing  business, 
and  each  company  changing  its  form,  whenever,  by  so  doing,  it 
could  escape  the  consequences  of  any  new  decision  made  by  the 
court.  It  was  certainly  a  long  step  iu  the  right  direction :  Boui- 
geois  Vs.  N.  W.  Nai  Ins.  Co.,  86  Wis.,  609-610.  In  that  case  Mr. 
Justice  Winslow  said:  ''When  a  man  contracts  for  insurance  he 
knows  that  he  is  contracting  for  a  standard  policy  and  for  nothing 
else,  and  he  knows  that  he  will  get  that  and  nothing  else.  As  the 
law  becomes  better  known,  and  the  terms  of  the  standard  policy 
better  understood,  it  is  manifest  that  it  will  be  more  valuable  to  the 
business  world.    *    *    * 

**  More  critical  examination  reveals  the  undoubted  fact  that  the 
law  was  not  passed  solely  for  the  protection  of  the  insured.  It  pro- 
vides, in  clear  and  distinct  terms,  that  other  conditions  may  be 
printed  or  written  upon  or  attached  to  the  policy,  but  that  they 
shall  not  be  inconsistent  with,  nor  a  waiver  of  any  of  the  provisions 
or  conditions  of  the  standard  policy.  In  thus  providing  that  other 
conditions  may  be  incorporated  in  the  pi>licy  by  writing  or  print- 
ing, other  methods  are  plainly  excluded  under  familiar  legal  prin- 
ciples. The  intent  plainly  was  and  is  that,  so  far  as  the  conditions 
and  provisions  of  the  standard  policy  go,  they  shall  govern,  and  that 
they  shall  not  be  omitted,  changed,  or  waived  in  any  manner.  Other 
provisions,  not  conflicting  with  them,  may  be  added  in  writing  or 
printing,  but  the  conditions  of  the  standard  policy  itself  must  remain 
unimpaired."  id.  The  increase  of  such  hazard,  mentioned  in  the 
policy,  manifestly  referred  to  subsequent  coflditions  and  not  to  con- 
ditions existing  when  the  policy  was  issued  as  claimed  by  counsel 
Counsel  contends,  that  if  the  erection  of  the  building  with  the  knowl- 
edge of  the  plaintiff  could  operate  to  avoid  the  policy,  still  it  would 
be  a  question  for  the  jury  to  say  whether  such  erection  increased 
the  hazard.  Here  the  contract  of  insurance  contained  a  continuing 
warranty  that  there  was  no  exposure  of  the  building  on  the  north 
within  one  hundred  feet  by  any  structure  or  occupancy.  By  thus 
expressly  stipulating  in  respect  to  such  exposure,  the  parties  im- 
pliedly agreed  that  such  nonexposure  was  material  to  the  risk,  and 
that  such  nonexposure  should  continue  during  the  life  of  the  pol- 
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icj:    Blamer  ts.  The  Phoenix,  supra,  and  other  cases  cited  above. 
In  a  case  quite  similar  iu  the  fact  of  a  new  buildiog  baviug  been 
coDstructed  during  the  life  of  the  policy  in  New  York,  it  was  said 
bj  Mr.  Justice  Andrews,  speaking  for  the  court,  that  *'the  court 
was  fully  justified  in  assuming  that  there  had  been  an  increase  of 
hazard.    It  is  self-evident  and  a  contrary  finding  by  a  jury  could 
not  stand:"    Cole  vs.  Germania  Fire  Ins.  Co.,  99  N.  Y.,  40.    In  the 
Pennsylvania  case  cited  it  is  said :    '^  The  purpose  of  requiring  a 
warranty  is  to  dispense  with  inquiry  and  cast  entirely  upon  the 
assured  the  obligation  that  the  facts  shaU  be  as  represented.    Com- 
pliance with  his  warranty  is  a  condition  precedent  to  any  recovery 
upon  the  contract:"    Pottsville  M.  F.  Ins.  Co.  vs.  Horan,  89  Pa.  St., 
445.    See  Franklin  Brass  Co.  vs.  Phcenix  Assur.  Co.,  66  Fed.,  773. 
Besides,  it  is  expressly  stipulated  that  the  presence  of  the  new 
building  increased  the  rate  of  insurance  on  the  insured  property  at 
least  50  per  cent.    The  stipulation  in  the  contract  in  respect  to  the 
particular  hazard  makes  the  case  unlike  Pool  vs.  Nil.  M.  Ins.  Co.  (91 
Wis.,  630),  and  other  cases  relied  on.     Counsel  further  contends  that 
the  appellant's  agent  knew  the  fact  that  the  new  building  was  being 
coQBtructed  fifteen  days  before  the  fire,  and  hence  waived  the  con- 
dition in  the  policy  by  making  no  objection  and  allowing  the  policy 
to  continue.     But  the  statutes,  prescribing  the  terms  of  such  stand- 
ard policy,  expressly  declare  that  *'  No  officer,  agent,  or  other  repre- 
sentative of  this  company  shall  have  power  to  waive  any  provision 
or  condition  of  this  policy,  except  such  as  by  the  terms  of  this  pol- 
icy may  be  the  subject  of  agreement  indorsed  hereon  or  added 
hereto:"    Subd.  62.    Besides,  in  Bourgeois  vs.  N.  W.  Nat.  Ins.  Co., 
supra,  it  was  held  that  there  could  be  no  such  waiver  by  parol. 
True,  the  act  there  construed  was  subsequently  declared  unconsti- 
tutional upon  a  question  not  here  involved:    Dowling  vs.  Lanca- 
sbire  Ins.  Co.,  92  Wis.,  63.    But  the  construction  put  upon  the  act 
is  applicable  to  similar  language  in  the  present  act. 

Counsel  further  contends,  that  because  the  statute  provides,  in 
effect,  for  the  cancellation  of  the  policy  on  five  days'  notice,  and 
^at  if  it  be  not  canceled,  "  or  become  void  or  cease,  the  premiums 
having  been  actually  paid,  the  unearned  poiiiion "  thereof  should 
"be  returned  on  surrender  of  the  policy,"  and  hence  that  the  ap- 
pellant cannot  retain  the  unearned  premium  and  defend  against  the 
F^cj:  Subd.  52.  But  the  plaintiff  did  not  surrender,  nor  offer  to 
surrender  the  policy,  and  that  question  is  not  before  us.  Counsel 
further  contends  that  at  the  time  the  policy  was  first  issued  the 
plaintiff  did  not  contemplate  that  any  such  construction  could  be 
put  upon  the  language  employed  as  now  claimed  by  the  appellant. 
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It  is  eDough  to  saj,  that  in  the  absence  of  fraud  or  mistake,  parties 
are  coDclusiyelj  presumed  to  know  the  contents  of  their  written 
contracts:  Herbst  vs.  Lowe,  65  Wis.,  316;  J.  A.  Grates  &  Sons 
(limited)  vs.  Buck,  93  Wis.,  131. 

By  the  court:    The  judgmeot  of  the  circuit  court  is    reversed 
and  the  cause  is  remanded  for  a  uew  trial. 


SUPREME  COURT  OF  MINNESOTA. 


Mccarty 
new  york  life  ins.  co. 


.1 


In  an  action  to  rescind  a  contra«t  of  life  insurance  on  the  ground  of  the  oral 
fraudulent  representations  of  the  insnrer's  agent  who  took  the  applica- 
tion as  to  the  terms  of  the  policy,  which  the  insured,  relying  on  the  rep- 
resentation, did  not  read  until  six  weeks  afterwards,  when  he  for  the  first 
time  actually  discovered  the  fraud,  held,  that  the  fraudulent  representa- 
tions constituted  a  ground  for  rescission,  although  the  policy  provided 
that  no  statements,  promises,  or  information  made  or  given  hy  the  person 
soliciting  or  taking  the  application  for  a  policy  should  bind  the  company, 
or  affect  its  right,  unless  reduced  to  writ  ins:  and  presented  in  the  appli- 
cation to  the  officers  of  the  couipany  at  the  home  office. 

Also,  that,  upon  the  evidence,  the  questions  whether  the  agent  made  the 
alleged  false  representations,  and,  if  so,  whether  the  insured  had  lost  his 
right  of  rescission  by  negligence  and  unreasonable  delay  in  not  sooner 
discovering  the  fraud,  were  for  the  jury. 

Also,  that  the  fact  that  the  insured  may  have  heen  negligent  in  relying  on 
the  representations  of  the  agent,  without  examining  the  application  and 
policy,  would  be  no  defence  to  an  action  for  rescission. 

Also,  that,  when  the  right  to  rescind  a  contract  springs  from  subsequently 
discovered  fraud,  the  defrauded  party  does  not  lose  his  right  to  rescind 
hecanse  the  contract  has  been  partly  performed,  and  the  parties  cannot 
he  fnlly  restored  to  their  former  position. 

Edwin  A.  Jaogabd,  for  Appdlant. 

John  Moonan,  for  Respondent. 

Mitchell,  J. 

The  evidence  either  coDclusively  established  or  reasonably  tended 
to  prove  the  following  facts:  One  Wood  was  the  agent  of  the  de- 
fendant to  solicit  and  take  applications  for  life  insurance,  and,  if 
accepted  by  the  defendant,  to  deliver  the  policies  therefor  and  col- 
lect the  premiams.  Wood  solicited  the  plaintiff  to  take  a  policy, 
stating  to  him  the  character  and  terms  of  the  policy'which  he  was 
"selling."  Plaintiff  agreed  to  take  a  policy  for  $5,000,  of  the  kind 
and  terms  described  by  Wood.    Thereupon  Wood  filled  out  an 
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''application/'  and  presented  it  to  plaintiff  for  his  signature;  falsely 
representing  to  bim  that  it  was  an  application  for  a  policy  of  the 
character  and  terms  which  he  had  described.  Plaintiff  signed  the 
application,  without  reading  it,  in  reliance  upon  these  representa- 
tions of  Wood.  When  the  policy  arrived,  Wood  delivered  it  to 
plaintiff,  falsely  representing  to  him  that  it  was  of  the  character 
and  terms  previously  described  and  agreed  upon.  In  reliance  upon 
these  representations,  plaintiff  accepted  and  receipted  for  the  policy 
without  reading  it,  and  gave  his  negotiable  promissory  note  for  the 
premium.  If  he  had  read  the  application  and  policy,  he  would 
have  discovered  the  character  and  terms  of  the  policy,  and  the 
falsity  of  Wood's  representation.  He  laid  the  policy  away,  and  did 
not  examine  or  read  it  until  some  six  weeks  afterwards,  when,  upon 
reading  it,  he  discovered  that  its  terms  and  conditions  were  mate- 
rially different  from  what  they  had  been  represented  to  be  by 
Wood.  He  thereupon  promptly  returned  the  policy  to  the  defend- 
ant, with  the  request  that  it  be  canceled  and  his  note  returned*;  as- 
signing as  the  reason  for  his  request  the  false  representations  made 
by  Wood.  The  defendant  refused  to  cancel  the  policy  or  return 
the  note,  but  shortly  after  sold  and  transferred  the  note  to  a 
third  party,  who  brought  suit  on  it,  in  which  he  established  that  he 
was  an  innocent  indorsee  for  value  before  maturity,  and  conse- 
quently recovered  judgment  for  the  amount,  which  plaintiff  was 
compelled  to  pay.  Plaintiff  thereupon  brought  this  action  to  re- 
cover the  amount  of  the  note  which  he  had  been  thus  compelled  to 
pay.  It  may  be  added  that,  if  the  terms  and  conditions  of  the  pol- 
icy had  been  as  represented  by  Wood,  it  would  have  been  apparent, 
on  reflection,  to  any  intelligent  business  man,  that  the  scheme  was 
so  unsound  financially  that  no  insurance  company  could  conduct 
business  according  to  it  and  long  continue  solvent.  Plaintiff  was  a 
railroad  conductor,  without  any  special  knowledge  of  the  business 
of  life  insurance. 

It  is  apparent  that  plaintiff  has  proceeded  with  a  view  of  rescind- 
ing the  contract,  and  no  question  is  raised  by  the  defendant  as  to 
the  propriety  and  sufficiency  of  the  course  pursued,  if,  upon  the 
facts,  plaintiff  had  the  right  to  rescind  at  all  at  the  time  he  attempted 
to  do  so.  While  subdivided  in  the  brief  into  different  heads,  all 
the  points,  save  one,  urged  by  defendant's  counsel  may  be  summed 
up  in  one,  viz. :  that  there  was  no  evidence  to  support  the  verdict, 
which  was  for  the  plaintiffl  It  was  stipulated  in  the  application, 
which  was  made  part  of  the  policy,  that 

No  ttatements,  promises,  or  iDformation  made  or  giyen  by  or  to  the  person 
Bolioitiiig  or  taking  this  application  for  a  policy,  or  by  or  to  any  other  per- 
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son,  shall  be  binding  on  the  company,  or  in  any  manner  affect  its  rights, 
unless  snch  statements,  promises,  or  information  be  reduced  to  writing,  and 
presented  to  the  officers  of  the  company  at  the  home  office,  in  this  application. 

Counsel's  contention  is  that  this  clause  is  applicable  to  this  case, 
and  hence  the  false  representations  of  Wood,  even  if  made,  are 
wholly  irrelevant  and  immaterial;  and  he  cites  in  support  of  this 
proposition  Insurance  Co.  vs.  Fletcher,  117  TJ.  S.,  619.  The  learned 
counsel  has,  however,  failed  to  observe  that  that  was  an  action  upon 
the  contract,  to  recover  upon  the  policy,  and  that  in  its  opinion  the 
court  expressly  recognizes  that  the  fraud  of  the  agent  who  obtained 
the  application  would  have  been  a  good  ground  for  rescission  by 
canceling  the  policy  and  returning  the  premiums. 

Counsel's  second  contention  is  that,  even  if  plaintiff  had  originally 
a  right  to  rescind,  he  had  lost  it  by  his  subsequent  conduct  in  re- 
taining the  policy  an  unreasonable  length  of  time  before  discover- 
ing the  difference  between  the  policy  as  it  was  and  as  it  had  been 
represented  to  be  by  Wood.  It  is  not  claimed  that  there  was  any 
unreasonable  delay  after  plaintiff  actually  discovered  the  fraud,  but 
the  claim  is  that,  if  he  bad  exercised  reasonable  diligence  in  exam- 
ining his  policy,  he  would  have  discovered  it  much  sooner.  The 
rule,  as  generally  laid  down  in  the  books,  is  that  the  right  of  rescis- 
sion accrues  only  after  discovery  of  the  fraud,  and  that  delay  is  not 
imputable  against  the  party  defrauded  until  he  makes  that  discov- 
ery. But  we  have  no  doubt  that  there  may  be  cases  where  the 
party  is  so  grossly  negligent  in  failing  to  use  means  of  knowledge 
within  his  possession,  which  he  was  bound  to  avail  himself  of,  that 
delay  would  be  imputable  to  him,  even  before  he  actually  discov- 
ered the  fraud.  Hence,  perhaps,  a  more  accurate  statement  of  the 
rule  is  that  delay  is  not  imputable  to  the  party  defrauded  until  he 
has  sufficient  knowledge  of  the  fraud  to  make  the  delay  material,  or 
such  means  of  knowledge  as  he  was  bound  to  avail  himself  of: 
Leake  Cont.,  39^1;  Browne  vs.  McClintock,  L.  B.  6  H.  L.,  456.  As 
in  the  case  of  alleged  negligence,  the  evidence  may  be  so  conclusive 
as  to  render  the  question  one  ot  law,  as  to  whether  the  party  at- 
tempted to  rescind  within  a  reasonable  time  after  he  discovered  the 
fraud,  or  after  he  was  bound  to  discover  it;  but  ordinarily  this 
would  be  a  question  of  fact  for  the  jury.  This  would  be  so,  even 
where  there  is  no  dispute  as  to  the  evidentiary  facts,  if  different 
minds  might  reasonably  differ  as  to  the  conclusions  to  be  drawn 
from  them.  We  are  of  opinion  that,  upon  the  whole  evidence,  this 
was  a  question  for  the  jury  in  this  case. 

The  third  contention  is  that  the  evidence  of  fraud  (that  is,  evidence 
that  Wood  made  the  false  representations  alleged)  was  insufficient; 


Digitized  by 


Google 


1899.]  McCariy  tw,  Ntw  York  Lift  Ins.  Co.  161 

the  claim  being  that,  in  order  to  justify  the  rescisdoD  of  a  written 
contract  on  the  ground  of  fraud,  the  evidence  must  be  of  the  sajme 
dear  and  satisfactory  character  required  to  entitle  a  party  to  a 
reformation  of  a  written  instrument  on  the  ground  of  fraud  or  mis- 
take.   We  are  not  aware  of  any  rule  requiring  mistake  of  fact  or 
fraud,  as  a  ground  for  recission,  to  be  established  by  any  more  or 
different  evidence  than  is  required  to  prove  the  same  facts  in  other 
oases.    See  Martin  vs.  Hill,  41  Min.,  337;  48  N.  W.,  337.    In  fact, 
we  do  not  think  any  hard  and  fast  rule  should  be  adopted  in  cases 
either  for  the  rescission  or  the  reformation  of  written  contracts. 
In  both  cases  due  regard  should  be  given  to  the  fact  that  the  writ- 
ten instrument  purports  to  be  a  formal  and  solemn  statement  of 
the  terms  of  the  agreement  of  the  parties,  but  every  case  must  de- 
pend largely  upon  its  own  facts.    In  this  case  the  plaintiff  testified 
positively  that  the  agent  did  make  the  representations  alleged,  in 
which  he  was,  to  a  certain  extent,  corroborated  by  other  evidence. 
Ob  the  other  hand,  the  agent  testified  as  positively  that  he  never 
made  any  such  representations.     Without  rehearsing  all  the  evi- 
dence, we  think  it  made  a  case  for  the  jury. 

The  next  contention  is  that,  if  plaintiff  was  deceived  by  the  rep- 
resentations of  the  agent,  it  was  the  result  of  his  own  folly  or  negli- 
gence, for,  if  he  had  taken  the  least  pains  to  examine  or  read  the 
application  when  he  signed  it,  or  the  policy  when  he  accepted  it,  he 
could  and  would  have  readily  discovered  the  falsity  of  the  repre- 
sentations. If  there  is  anything  well  settled  by  the  decisions  of 
this  and  other  courts,  it  is  that,  as  between  the  original  parties  to  a 
contract,  one  who  has  intentionally  deceived  the  other  to  his  preju- 
dice is  not  to  be  heard  to  say,  in  defense  of  the  charge  of  fraud, 
that  the  innocent  party  ought  not  to  have  trusted  him.  It  does  not 
lie  in  the  mouth  of  the  party  guilty  of  making  the  false  representa- 
tion's to  say  to  the  other  party,  "  You  were  a  fool  or  negligent  in 
Relieving  and  relying  upon  my  statements." 

The  last  point  made  by  counsel  for  the  defendant  is  that  the 
plaintiff's  only  remedy  was  an  action  for  deceit,  to  recover  dam- 
ages; that  there  could  be  no  rescission,  because  the  parties  could 
not  be  placed  in  statu  quo,  for  the  reason  that  the  policy  had 
ab'eady  run  six  weeks,  during  which  the  plaintiff  was  insured. 
Whether  the  defendant  was  not  entitled  to  deduct  from  the  amount 
of  the  premium  paid  a  sum  equal  to  the  premium  for  the  time  the 
policy  had  run,  it  is  unnecessary  to  consider,  as  no  such  claim  was 
made  in  the  pleadings,  or  even  suggested  on  the  trial.    It  seems  to 
us  that  the  allowance  of  such  a  credit  would  have  placed  the  parties 
sabstantially  in  statu  quo,  within  the  meaning  of  the  law.    While 


Digitized  by 


Google 


152  Supreme  Court  of  Pennsylvama.  l-F^-f 

the  general  rule  is  that  a  contract  cannot  be  rescinded  by  one 
partjf  unless  both  parties  can  be  placed  in  the  same  relation,  and 
stand  upon  the  same  terms,  as  existed  when  the  contract  was  made, 
yet  to  this  rule  there  are  exceptions.  The  principle  upon  which  the 
rule  fests  is  that,  where  the  parties  cannot  be  placed  in  statu  quo, 
a  rescission  by  one  party  would  give  him  an  unfair  advantage  over 
the  other.  But  this  does  not  apply  where  the  inability  to  place  a 
party  in  his  former  position  is  caused  by  his  own  fraud.  Hence, 
where  the  right  to  rescind  springs  from  subsequently  discoYered 
fraud,  the  defrauded  party  does  not  loee  his  right  to  rescind  be- 
caase  the  contract  bad  been  partly  executed,  and  the  parties  cannot 
be  fully  restored  to  their  former  position.  Where  one  party  has 
thus  by  fraud  obtained  an  unconscionable  advantage  over  another, 
and  a  rescission  would  be  in  furtherance  of  justice,  a  rescission 
may  still  be  had,  and  the  equities  of  the  parties  arising  out  of  the 
rescission  enforced,  although  they  cannot  be  in  all  respects  fully 
restored  to  their  former  condition:  Coffee  vs.  Bufi&n,  4  Cold.,  487; 
Downer  vs.  Smith,  32  Yt.,  1;  Conlan  vs.  Roemer,  52  N.  J.,  Law,  53; 
Hammond  vs.  Pennock,  61  N.  Y.,  145.     Order  affirmed. 


SUPREME  COURT  OF  PENNSYLVANIA. 


DAVISON 

vs, 

LONDON  &  LANCASHIRE  FIRE  INS.  CO.,  OF  Liverpool,  Eng.* 

Return  of  unearned  premiums  is  not  necessary  in  order  to  avoid  a  policy 
where  the  remoyal  of  floods  f^oin  the  premises  insured  forfeited  the  insur- 
ance by  the  terms  of  the  policy. 

The  issue  was  raised  whether  a  return  of  the  policy  by  the  insured  was  made 
because  it  was  renewed  in  order  that  it  might  be  changed. 

Held,  That  an  instruction  that  the  return  of  unearned  premium  was  necessary 
in  order  to  cancellation  was  irrelevant. 

Willis  F.  McCook,  for  Appdlanl. 

Jennings  &  Wasson,  for  Appellee, 

Mitchell,  J. 

Id  the  instructions  to  the  jury  on  the  subject  of  the  return  of  a 
proportionate  part  of  the  unearned  premium  by  the  company  to 
,the  plaintiff,  as  a  condition  precedent  to  a  cancellation  of  the  pol- 

*  DeolBlon  rendered.  Jfto.  3, 1809. 


Digitized  by 


Google 


1899.]      Davison  vs.  London  &  Lancashire  Fire  Ins.  Co.  163 

icy,  the  judge,  in  the  haste  of  the  trial,  overlooked  the  vital  distiDC- 
tion  between  a  cancellation  by  act  of  the  company  and  by  act  of  the 
insured.  A  contract  of  insurance,  like  any  other,  requires  the  con- 
sent of  both  parties  to  cancel  or  rescind  it,  unless,  by  its  own  terms, 
a  right  to  do  so  is  given  to  either  party  alone;  and,  if  such  right  is 
given  upon  conditions,  they  must  be  fully  complied  with  before  the 
right  can  be  exercised.  Hence  it  was  held  in  Insurance  Co.  vs. 
Tighe  (11  WWy.  Notes,  Caa  16),  that  under  a  policy  authoriziog  the 
company  to  cancel  *'on  giving  notice  and  refunding  a  ratable  pro- 
portion of  the  premium,"  actual  payment  or  acceptance  by  the  as- 
sured of  something  as  equivalent  to  actual  payment  must  be  proved 
to  sustain  a  defense  on  an  alleged  cancellation.  So,  in  Insurance 
Co.  vs.  Isett  (id.  558),  where  the  words  were  that  the  policy  should 
be  canceled  on  notice,  "  in  which  case  the  insured  shall  be  entitled 
to  claim  a  ratable  proportion  of  the  premium,"  it  was  held  that  a 
mere  notice  of  intention  to  rescind  by  the  company,  followed  by  a 
registered  letter  containing  the  proper  amount  of  return  premium, 
but  which  did  not  reach  the  insured  until  after  a  fire  had  occurred, 
was  not  sufficient.  Appellant  draws  a  distinction  between  cases 
like  the  former,  where  the  conditions  are  joined  by  the  cumulative 
*'and,"  and  the  latter,  where  the  acts  of  cancellation  and  refunding 
are  at  most  to  be  contemporaneous.  It  is  not  necessary  to  discuss 
the  force  of  this  distinction,  as  it  is  not  material  to  this  case. 

The  plaintiffs  policy  was  made  void  by  the  removal  of  his  goods 
to  another  building  in  another  town.  *'  Cancellation  "  is  not  an  ac- 
curate term  in  regard  to  it,  though  it  is  the  one  used  on  several 
occasions  by  the  parties.  The  policy  was  not  canceled,  but  ren- 
dered nugatory  and  void  by  the  plaintiffs  own  act.  As  the  learned 
judge  correctly  told  the  jury,  all  that  the  company  had  to  do  to  es- 
cape liability  was  to  do  nothing.  The  plaintiff  had  no  claim  under 
it  unless  he  proved  affirmatively  that  it  had  been  renewed  or  ex- 
tended so  as  to  cover  the  goods  in  their  new  place.  As  to  this,  the 
burden  of  proof  was  on  the  plaintiff,  and  he  undertook  to  meet  it 
by  his  account  of  what  took  place  between  himself  and  the  defend- 
ant's local  agents  in  the  fall  of  1895.  This  being  denied  by  the 
agents  made  the  issue  on  the  first  branch  of  the  case,  and  was  sub- 
mitted clearly  by  the  learned  judge  to  the  jury. 

But  there  was  a  second  issue  made  by  the  defendant, — that  the 
policy  had  been  actually  surrendered  and  canceled  before  the  fire. 
It  was  admitted  that  in  fact  the  policy  had  been  returned  by  the 
plaintiff  to  the  company,  and  was  in  its  possession  at  the  time  of  the 
fire.  The  defendant's  agents  testified  that  on  notification  from  them 
to  the  company  of  the  change  of  location  of  the  goods,  and  that  they 
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were  not  now  within  what  is  known  in  insurance  business  as  '*  fire 
protection/'  the  company  had  refused  to  transfer  the  insurance,  and 
ordered  the  policy  canceled;  that  they  had  so  notified  plaintiffs 
brother  by  telephone,  as  previously  directed  by  plaintiff;  had  also, 
on  November  19th,  notified  plaintiff  himself  by  letter,  which  had 
not  been  returned  to  them,  though  bearing  return  directions  to  the 
postmaster;  and  that  on  November  22d  they  had  received  the  pol- 
icy by  mail,  canceled  it,  returned  it  to  the  company,  and  given  the 
plaintiff  credit  on  their  books  for  the  rebate.  It  appeared  that  he 
had  had  an  account  with  them  for  seven  or  eight  years.  In  re- 
buttal the  plaintiff  denied  knowledge  of  the  notice  by  telephone  to 
his  brother,  and  also  the  receipt  of  the  letter,  and  testified  that  he 
had  mailed  the  policy  to  the  agents  "  to  have  the  transfer  made, 
which  had  already  been  made  on  the  books,"  though  he  sent  no 
letter  of  directions  to  that  effect  with  it,  failed  to  explain  the  not- 
able coincidence  between  the  date  of  the  letter  which  he  denied 
receiving,  demanding  the  policy,  and  the  date  of  his  mailing  the 
policy  to  the  agents,  and  from  that  time  until  the  fire,  four  months 
later,  made  no  effort  to  get  the  policy  back,  to  pay  the  additional 
premium,  or  even  to  ascertain  what  was  due.  This  explanation  of 
the  return  of  the  policy,  weak  as  it  was,  was  probably  sufficient  to 
submit  to  the  jury  on  the  second  branch  of  the  case;  but  in  submit- 
ting it  the  learned  judge  said:  "But  I  apprehend  that  those  mat- 
ters are  immaterial,  particulaily  because  there  is  not  a  shadow  of 
proof,  as  I  understand  it,  that  would  indicate  that  by  any  of  these 
messages,  either  by  telephone  or  letter,  defendant's  agents  under- 
took to  return  or  pay  back  the  return  premium  that  is  necessary 
unless  it  has  been  waived  by  the  party.  If  a  party  undertakes  to 
cancel  a  policy,  then  it  is  necessary  to  pay  or  offer  to  pay,  or  have 
the  right  to  pay  waived."  This  was  material  error.  The  defendant 
was  not  asserting  a  cancellation  of  the  policy  on  its  own  motion  in  vir- 
tue of  its  contract  right,  in  which  case  the  return  premium  would  have 
been  a  relevant  subject  of  consideration.  But  the  policy  had  in 
fact  been  returned  and  canceled,  and  the  question  for  the  jury  was^ 
had  it  been  so  returned  in  compliance  with  defendant's  demand, 
because  it  had  been  rendered  void  by  the  plaintiff's  own  act  in  mov- 
ing his  goods,  or  had  it  been  returned,  as  plaintiff  attempted  to 
show,  because  it  had  been  renewed  and  extended  to  cover  the  goods 
in  their  new  place,  and  was  to  be  changed  or  rewritten  accordingly  ? 
In  the  former  view  a  question  might  subsequently  arise  of  the  plain- 
tiff's right  to  a  rebate  on  the  premium,  but  the  payment  or  tender 
of  such  rebate  was  certainly  not  a  condition  precedent  to  the  com- 
pany's right  to  defend  on  the  plaintiff's  own  act  destructive  of  his 
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policy.  In  the  latter  view—that  the  policy  was  returned  to  have 
the  new  agreement  written  in — there  would  be  no  rebate  due.  In 
either  view,  therefore,  the  matter  of  rebate  of  unearned  premium 
wa3  wholly  irrelevant,  and  its  introduction  seriously  injurious  to  ap- 
pellaoi    Judgment  reversed,  and  venire  de  novo  awarded. 


SUPREME  COURT  OF  MINNESOTA. 

BANKERS'  ACC.  INS.  CO. 
r«. 
SOGERS.* 

HtH,  It  does  net  appear  from  the  application  for  insaranoe  in  a  matual 
company,  or  the  policy  issued  thereon,  or  the  articles  of  incorporation 
of  the  company,  for  what  length  of  time  the  insurance  was  taken,  and 
it  is  competent  to  prove  by  parol  the  length  of  time  for  which  it  was 
talien.  , 

HeM,  It  conclusively  appears  that  there  was  no  consideration  for  the  un- 
paid portion  of  a  note  claimed  to  have  been  executed  for  the  premium. 

Jay  W.  Cbani,  for  Appellant. 

Wn^N  &  Van  Dbblip,  for  Besponde.nt. 

Cantt,  J. 

This  is  an  action  on  a  promissory  note  for  $10,  and  it  is  admitted 
tbat  the  sum  of  $2  has  been  paid  thereon.  Od  the  trial  defendant 
had  a  verdict,  and  from  an  order  denying  a  new  trial  plaintiff 
appeals. 

^e  order  appealed  from  should  be  affirmed.  The  plaintiff  is 
a  mutual  insurance  company.  Defendant  testified  on  the  trial  that 
plaintiff's  agent  requested  him  to  take  accident  insurance  in  the 
plaintiff  company,  and  informed  him  that  the  total  cost  of  procur- 
ing such  insurance  would  be  $8  semi-annually,  and  that  he  (defend- 
ant) agreed  to  take  such  insurance  for  one  year;  that  thereupon 
the  agent  produced  a  printed  blank  containing  a  long  list  of  ques- 
tions, read  them  to  defendant,  wrote  down  the  answer  after  each 
printed  question,  and,  after  they  were  all  written  down,  requested 
defendant  to  sign  it,  which  he  did.  He  was  then  informed  by  the 
agent  that,  under  the  rules  of  the  company,  it  was  necessary  for 
him  to  sign  it  again,  which  he  did.  It  appears  that  one  signature 
^^  written  at  the  foot  of  such  list  of  questions,  and  the  other  at 

*  DecMoii  rendered,  Jane  14. 1898.    8yll«bae  by  the  Court. 
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the  bottom  of  the  note  in  suit,  which  was  printed  on  the  same 
paper  immediately  below  the  list,  and  is  as  follows: — 

In  consideration  of  membership  in  the  Bankers*  Accident  Insurance  Com- 
pany, I  hereby  agree  to  pay  to  the  order  of  said  company  the  sum  of  ten  dol- 
lars, payable  two  dollars  per  annum  until  all  is  paid:  provided,  however, 
that  if  I  shall  cease  to  be  a  member  of  said  company  by  reason  of  any  fault 
of  my  own,  or  if  any  installment  shall  remain  unpaid  for  thirty  days  after 
same  is  due,  then  the  full  amount  of  this  note  shall  become  due  and  payable 
at  once,  with  usual  attorney's  fees.  All  payable  at  Des  Moines,  Iowa. 
[Signature]  Herbert  A.  Sogers.    Minneapolis,  Minn.,  3,  7,  1895. 

On  this  application  a  policy  of  insurance  was  issued  to  defend- 
ant, and  he  made  the  two  semi-annual  payments  of  $8  each.  He 
further  testified  that  he  did  not  know  that  he  was  siting  a  prom- 
issory note,  and  supposed  that  he  was  merely  signing  the  applica- 
tion and  list  of  questions  in  two  places,  and  had  never  agreed  to 
pay  any  such  note  or  pay  more  than  the  two  payments  of  $8  each. 
Appellant  does  not  claim  that  defendant  has  not  paid  all  the  pre- 
miums due  for  one  year,  but  counsel  contends  that  the  policy  is 
not  limited  to  a  year,  and  did  not  terminate  at  the  end  of  that 
time,  or  until  it  ^as  forfeited  by  failure  to'^pay  the  premiums  some 
time  after  the  end  of  the  first  year. 

We  need  not  consider  whether  the  defense  herein  would  avail 
defendant  if  h^  was  not  in  a  position  to  assert  that  the  policy  ter- 
minated at  the  end  of  the  year.  In  our  opinion  he  was  in  position 
to  assert  that  it  did  terminate  at  the  end  of  the  year.  Neither  the 
application  nor  the  policy  specifies  the  length  of  time  which  the 
insurance  was  to  run.  The  application  simply  states:  **I  hereby 
apply  for  membership"  in  the  plaintiff  company.  The  poHcy 
states:—- 

In  consideration  of  the  payment  of  |8,  one  regular  premium,  and  of  such 
further  calls  as  shall  be  made  [the  plaintiff]  herA)y  accepts  Herbert  A.  Rogers 
*        *        *        as  a  member  of  said  company. 

In  the  "Conditions"  on  the  back  of  the  policy  it  is  stated: — 

After  this  contract  shall  have  been  in  force  for  five  consecutive  years,  it 
shall  participate  in  the  surplus. 

And  again:— 

This  contract  and  insurance,  unless  sooner  terminated  by  forfeiture,  can- 
cellation, or  resignation,  shall  terminate  when  the  insured  reaches  the  age  of 
70  years. 

And  a<^ain: — 

Any  obligation  accepted  in  lien  of  cash  for  premium  on  this  contract  being 
dishonored,  the  insurance  thereunder  shall  terminate  and  become  void  at 
noon  of  the  day  when  such  obligation  shall  become  due  and  unpaid. 

Neither  do  the  articles  of  incorporation  specify  the  length  of  time 
which  membership  shall  continue  or  how  it  shall  terminate.  Under 
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these  drcumstances,  we  cannot  hold  that  defendant  was  bound  by 
any  written  contract  to  continue  as  a  member  for  a  longer  time 
than  a  year,  or  for  any  definite  length  of  time.  The  note  is  not  a 
part  of  the  contract,  is  not  referred  to  in  it,  and  defendant  did  not 
contradict  the  written  contract  by  proving  that  he  agreed  to  take 
insurance  for  one  year  and  no  more,  or  by  proving  that  he  agreed 
to  pay  $16  for  such  insurance  and  no  more.  His  evidence  that  he 
agreed  to  take  insurance  for  one  year  and  no  more,  is  wholly  un- 
contradicted. In  fact,  the  agent  who  was  called  as  a  witness  for 
defendant  practically  admits  that  such  is  the  case.  It  is  also  con- 
ceded that  all  of  the  premiums  due  for  the  first  year  have  been 
paid.  Then  it  conclusively  appears  that  there  is  no  consideration 
for  the  balance  of  the  note  remaining  unpaid,  and  that  plaintiff  is 
not  entitled  to  recover.    This  disposes  of  the  case.    Order  affirmed. 


SUPREME  COURT  OF  GEORGIA. 

WATERS 

VB, 

SUPREME  CONCLAVE  KNIGHTS  OP  DAMON.*. 

1.  Where,  in  a  contract  of  life  insurance  in  a  mutual  benefit  society,  it  is 

stipulated  that  the  insurer  shall  not  be  responsible  under  it  if  the  health 
of  the  insured  shall  become  impaired  by  the  use  of  narcotics  or  alcoholic, 
Tinoas,  or  malt  liquors,  this  stipulation  amounts  to  a  promissory  war- 
ranty on  the  part  of  the  insured,  and  a  breach  thereof  will  work  a  for- 
feiture of  the  policy. 

2.  The  uncontradicted  evidence  in  this  case  showing  such  a  breach  of  war- 

ranty by  the  insured,  it  was  not  error  in  the  court  to  direct  a  verdict  for 
the  cLefendant;  and  it  is  immaterial  at  what  stage  of  the  trial,  after 
evide:iice  and  argument  is  closed,  this  direction  is  given. 

Habdeman,  Davis  &  Turner,  for  Plairdiff  in  error. 

Steed  &  Wimberly  and  A.  W.  Lane,  for  Defendant  in  error, 

Simmons,  C.  J. 
Waters  made  application  to  the  Supreme  Conclaye  Knights  of 
Damon  for  benefit  insurance.  In  bis  application  be  stated  :  "  I 
farther  agree  that  this  order  sball  not  be  responsible  under  tbis 
contract  if  my  bealtb  shall  become  impaired  by  the  use  of  narcotics 
or  alcojiolic,  vinous,  or  malt  liquors.''  In  tbe  statement  he  made  to 
the  medical  examiner  is  the  following  :  "  I  agree  that  the  excessive 
use  of  liquor  or  narcotics  shall  forfeit  my  membership."  The 
policy  issued  to  him  contained  tbe  following: —    • 

*I>6clftlour«nd«rttd.  July  33, 1808.    SyUftbiui  by  th«  Oourt. 
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Upon  oondition  that  the  statements  made  by  said  person  in  the  petition 
for  this  membership  in  said  conclare,  and  the  statements  certified  by  said 
petitioner  to  the  medical  examiner,  both  of  which  are  filed  in  the  supreme 
secretary's  offloe,  be  made  a  part  of  this  contract. 

Waters  accepted  the  policy  with  this  condition  in  it.  The  policy 
made  the  statements  in  his  application  and  to  the  medical  examiner 
a  part  of  the  contract  of  insurance.  By  this  acceptance  of  the  pol- 
icy with  these  words  in  it,  he  agreed  that  his  statement  should  form 
part  of  the  contract,  and  the  agreement  above  quoted  became  a 
promissory  warranty:  1  May,  Ids.  §§  158;  1  Bac.  Ben.  Soc.  §§  194, 
201;  Schultz  vs.  Insurance  Co.,  6  Fed.  672;  Jeffiries  vs.  Insurance 
Co.,  22  WalL  47.  He  therefore  warranted  that  he  would  not  use 
narcotics  or  alcoholic,  vinous,  or  malt  liquors  to  such  an  extent  as 
to  impair  his  health,  and  further  agreed  that  a  breach  of  this  war- 
ranty would  work  a  forfeiture  of  the  policy,  not  only  for  himself, 
but  for  the  beneficiaries  named  therein.  This  agreement  was  a 
material  part  of  the  contract  of  insurance;  and,  if  the  evidence  dis- 
closed that  there  had  been  a  breach  of  it,  this  avoided  the  policy, 
and  the  beneficiary  could  not  recover. 

2.  We  have  carefully  read  the  evidence  in  the  record,  and  say 
unhesitatingly  that  all  of  it  which  concerns  the  breach  of  this 
agreement  or  warranty  shows  conclusively  that  Waters  did  use 
alcoholic  liquors  to  suoh  an  extent  as  to  impair  his  health.  The 
witnesses,  for  both  plaintiff  and  defendant,  all  agree  upon  this 
point.  Even  the  widow,  the  beneficiary,  in  her  testimony,  says  that 
her  husband  drank  liquor  to  such  an  extent  as  to  deprive  him  at 
times  of  his  reason;  so  much  so  that  she  had  to  leave  him,  and  to 
return  to  her  father.  At  the  time  of  his  death  he  had  delirium 
tremens,  and  so  far  lost  his  reison  as  to  cut  his  own  throat.  This 
testimony  shows  clearly  a  breach  of  the  warranty,  which  rendered 
void  the  policy.  A  great  deal  of  the  testimony  and  much  of  the 
argument  here  were  upon  the  question  as  to  whether  Waters  died 
from  the  wound  inflicted  by  himself,  or  from  the  effects  of  ansBs- 
thetics  administered  to  him  by  physicians.  Under  the  view  we  take 
of  the  case,  it  does  not  matter  whether  he  died  from  one  or  the 
other.  It  was  clearly  established  that  he  had  drunk  liquor  to  sucji 
excess  as  to  impair  his  health,  and  this  was  a  breach  of  the  war- 
ranty, which  rendered  the  policy  void.  This  being  conclusively 
established,  the  judge  did  not  err  in  directing  a  verdict,  although 
the  jury  had  been  in  consultation  for  a  long  period  of  time.  If 
there  was  no  evidence  to  sustain  a  verdict  for  the  plaintiff,  the 
judge  rightly  directed  one  for  the  defendant;  and  it  does  not  mat- 
ter whether  he  did  it  at  the  close  of  the  testimony,  or  after  the 
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argument  of  counsel  had  concluded,  or  after  the  jury  had  retired, 
and  had  been  in  consultation  for  a  whole  day.  The  question  is 
whether  the  direction  of  the  verdicfc  was  right  under  the  evidence. 
In  this  case  there  can  be  no  doubt  that  it  was,  and  the  action  of  the 
jadge  is  therefore  afifirmed.     All  the  justices  concurring. 


SUPREME  COURT  OF  PENNSYLVANIA. 


BfATEMAN 

LUMBEBMEN'S  INS.  CO.* 

The  policy  provided  that  it  should  be  void  if  insured  was  not  sole  and  uncon- 
ditional owner. 

Held,  That  the  company  was  estopped  from  setting  up  this  defense  where  its 
agent  knew  the  fiftcts  at  the  time  of  issuing  the  policy. 

Heldj  That  the  company  was  not  liable  for  failure  of  its  agent  to  communicate 
his  knowledge  to  another  company  from  which  he  procured  additional 
insurance,  which  was  voided  by  a  similar  provision. 

The  policy  provided  tliat  it  should  only  be  liable  for  its  pro  rata  share  in  case 
of  other  insurance,  whether  valid  or  invalid. 

Seldf  That  the  invalid  policy  must  be  counted  as  such  other  insurance  for 
the  purpose  of  contiibution. 

The  opinion  of  the  court  below  is  as  follows: — 

''The  above  cases  were  tried  together.  The  Pittsburg  Shoe 
CompaDy  in  1893  had  a  stock  of  shoes,  valued  at  $4,700,  in  storage 
in  the  Pittsburg  Storage  Company,  and,  needing  money,  applied 
to  the  plaintiff  to  assist  them  by  indorsing  their  paper.  He  in- 
dorsed a  note  for  $2,000,  which  he  bad  to  pay  at  maturity.  He 
agreed  to  indorse  to  the  amount  of  $3,500,  but  the  fire  occurred 
before  any  further  indorsements.  As  security  for  his  indorsement, 
the  shoe  company  transferred  the  certificate  of  storage  company, 
and  a  bill  of  sale  of  the  goods,  and  agreed  to  have  the  goods  in- 
sured in  his  name  for  $3,500.  Mr.  Eerr,  the  treasurer  of  the  shoe 
company,  in  pursuance  of  that  agreement,  applied  to  Mr.  John  D. 
Biggert,  an  insurance  broker,  and  agent  of  the  Lumbermen's  Ins. 
Co.,  for  a  policy  to  that  amount.  Mr.  Biggert  placed  $2,000  of  it 
in  the  Lumbermen's  Lis.  Co.,  and  $1,500  in  the  Manufacturers'  & 
Builders'  Ins.  Co.  The  policies  were  dated  October  12, 1893,  run- 
ning for  one  year  from  October  10th.     The  g^oods  were  totally 

*  Ueeifloii  raidered.  Jui.  S,  1899. 
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destroyed  by  fire  October,  27, 1893.  The  defense  in  both  cases  was 
that  the  companies  were  not  liable,  because  Bateman  was  not  the 
'sole  and  unconditional  owner,'  as  stipulated  in  the  policies.  This 
was  met  at  tbe  trial,  as  to  the  Lumbermen's  Ins.  Co.,  by  evidence 
that  Biggert  was  the  regular  agent  of  that  company,  and  that,  be- 
fore the  policies  were  issued,  Mr.  Eerr,  of  the  shoe  company,  had 
fully  explained  to  him  all  the  facts,  and  the  real  interest  of  Bate- 
man. It  was  held  at  the  trial  that,  as  that  company  fully  under- 
stood the  facts  and  the  real  interest  of  Bateman,  it  was  estopped 
from  setting  up  this  defense.  As  there  was  no  such  evidence  as  to 
the  Manufacturers'  &  Builders'  Ins.  Cb.,  a  nonsuit  was  granted  in 
that  case.  The  counsel  for  the  plaintiff  contended  that  as  Biggert 
was  the  agent  of  the  Lumbermen's  Ins.  Co.,  and  failed  to  explain 
the  matter  to  the  Manufacturers'  &  Builders'  Ins.  Co.,  by  which  that 
policy  was  lost,  the  Lumbermen's  Ins.  Co.  was  liable  for  the  whole 
amount  of  its  policy  of  $2,000.  The  defendant's  counsel  contended 
it  was  only  liable  for  its  pro  rata  proportion,  or  four-sevenths.  As 
explained  to  counsel  at  the  time,  a  verdict  was  taken  for  the  whole 
amount,  subject  to  the  consideration  of  the  court  in  banc  whether 
that  company  was  liable  for  the  whole  amount  of  its  policy,  or  only 
for  four-sevenths  thereof;  that  being  its  pro  rata  share  of  $8,600. 

"  There  is  a  provision  in  the  policy  that  this  company  shall  not 
be  liable  under  this  policy  for  a  greater  proportion  of  the  loss  *than 
the  amount  hereby  insured  shall  bear  to  the  whole  insurance, 
whether  valid  or  invalid,  or  by  solvent  or  insolvent  insurers,  cover- 
ing such  property.'  This  provision,  however,  would  not  apply  to 
this  case,  if  the  Lumbermen's  Ins.  Co.  was  responsible  for  Biggert 
not  explaining  the  facts  to  the  Manufacturers'  &  Builders'  Ins.  Co. 
That,  then,  is  tbe  real  question  before  us.  The  plaintiff,  through 
Kerr,  applied  to  Biggert  for  $3,500  insurance.  He  did  not  apply 
at  the  office  of  the  Lumbermen's  Ins.  Co.,  but  applied  to  Biggert, 
knowing  he  was  an  insurance  agent,  but  not  knowing  what  compa- 
nies he  represented.  Biggert  being  an  agent  of  that  company,  his 
knowledge  becomes  tbe  knowledge  of  that  company.  Kerr  gave  no 
instructions  as  to  what  company  or  companies  tbe  policy  should  be 
placed  in.  He  received  from  Biggert  the  two  policies,  without  any 
objection  or  making  any  inquiry.  Under  this  evidence  of  Kerr, 
Biggert  must  be  considered  as  Kerr's  agent, — at  least,  in  reference 
to  tbe  policy  in  the  Manufacturers'  &  Builders'  Ins.  Co.  Biggert 
effected  that  policy  through  Morris,  the  agent  of  that  company. 
The  testimony  of  Biggert  and  Morris  shows  it  was  a  common  prac- 
tice of  insurance  agents  to  exchange  and  divide  risks  in  this  way. 
In  doing  so  they  acted  as  insurance  brokers,  not  as  agents  for  in- 
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Boranee  companies.    Biggert  was  the  agent  of  the  Lumbermen's 
Ins.  Co.,  and  as  Buch  signed  this  policy  to  Bateman  for  $2,000.    He 
was  not  the  agent  of  that  company  in  placing  the  $1,500  policy  in 
the  Manufacturers'  &  Builders'  Ins.  Co.    The  Lumbermen's  Ins. 
Co.  cannot,  therefore,  be  held  responsible  for  Biggert's  neglect  to 
inform  Morris  of  the  facts  of  the  case  and  Bateman's  true  interest. 
And,  from  Morris'  testimony,  he  had  no  knowledge  on  the  subject, 
but  believed  Bateman  was  the  real  and  sole  owner.     If  the  forego^ 
ing  be  a  correct  view  of  the  case,  then  the  Lumbermen's  Ins.  Co.  is 
liable  only  for  the  four-sevenths  of  $2,000,  which  would  be  $1,142.86. 
Counting  interest  from  February  14,  1894,  to  October  11,  1897,  the 
date  of  the  verdict, — $257.39, — makes  $1,89425,  for  which  the  Lum- 
bermen's Ins.  Co.  is  liable,  and  the  verdict  is  hereby  reduced  to 
that  sum. 

'*  It  is  stated  by  counsel  that  both  cases  will  go  up  to  the  supreme 
court.    If  there  should  be  a  reversal  in  the  Manufacturers'  &  Build- 
erfi'  Id8.  Co.,  it  would  be  liable  for  four-sevenths  of  $1,500,  with  in- 
terest from  February  14,  1894,  to  October  11,  1897,  amounting  to 
tl)M5.71,  for  which  judgment  could  be  entered.    Then  the  reduc- 
tion in  the  verdict  against  the  Lumbermen's  Ins.  Co.  vnll  be  right, 
^f  no  reversal  in  the  first  case^  and  I  should  be  wrong  in  this  reduc- 
^^^f  then  the  supreme  court  can  enter  judgment  agaiDst  the  Lum* 
'^^tteii's  Ins.  Co.  for  the  amount  of  the  verdict    This  can  be  done, 
Aodaave  new  trials,  for  both  cases  were  tried  together,  and  the  evi- 
.  ^    is  complete  in  both  cases.    This  conclusion  renders  a  new 
*^  each  unnecessary,  and  new  trials  are  refused." 

'  ^^  &  E.  G.  Ferguson,  for  Appellant. 
{ •  ^.  Garmson,  for  Appellee, 

Peb  CuBiAJf.    Tbe  judgment  in  this  case  is  affirmed  on  the  opin- 
ion of  the  learned  court  below. 


vol..  xxvni.-ii. 
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SUPREME  COURT  OF  IOWA. 


McCOY 

IOWA  STATE  INS  CO.  * 

The  policy  was  on  merohandisey  and  had  been  transferred  to  a  new  building, 
erected  by  the  insured.  It  provided  if  any  alteration  be  made  in  a  build- 
ing, or  any  building  be  erected  contiguous  or  near  the  insured  property 
without  notice  to  the  secretary  in  writing,  it  should  be  void.  The  in- 
sured subsequently  built  an  oil  house  on  a  platform  that  stood  within 
six  feet  of  Che  building,  and  claimed  that  he  had  ftilly  explained  to  the 
solicitor  at  the  time  of  the  transfer  his  intention  to  so  build  on  the  plat- 
form which  was  in  process  of  construction. 

Held,  That  it  was  error  to  try  the  case  on  the  theory  of  waiver  through 
knowledge  of  the  agent  where  such  waiver  had  not  been  pleaded. 

Heldj  That  the  fact  that  the  surroundiugs  of  the  new  building  were  sub- 
stantially like  those  of  the  old  did  not  affect  the  case. 

Held,  That  where  the  beneficial  interest  was  in  the  insured,  the  fact  that  the 
bare  legal  title  was  iu  his  wife  did  not  violate  a  policy  provision  requir- 
ing the  interest  to  be  absolute. 

H.  SooTT  Howell  &  Son,  for  Appellflnt. 
J.  H.  ScALE8,/c>r  Ajypellee. 

Deemeb,  C.  J. 

Od  the  11th  day  of  August,  1892^  the  defendant  issued  its  policy 
of  insurance- against  loss  by  fire  upon  a  stock  of  general  merchan- 
dise situated  in  a  one  and  a  half  story  building  in  the  town  of 
Robertson.  Thereafter  plaintiff  erected  a  one-story  frame  building 
upon  lot  1,  block  3,  in  said  town,  the  legal  title  to  which  was  in  the 
name  of  Mrs.  M.  M.  McCoy,  his  wife.  In  July  of  the  year  1893, 
the  insured  moved  his  stock  of  goods  into  the  building  erected  by 
him,  and  on  the  31st  day  of  July  the  policy  of  insurance  was  trans- 
ferred so  as  to  coyer  the  stock  in  its  new  location.  At  the  same 
time  $200  of  insurance  was  added  to  cover  the  new  building.  This 
added  insurance  was  written  upon  the  old  policy.  On  the  face  of 
the  policy  was  written  these  words: — 

Loss,  if  any,  on  the  building,  payable  to  Mrs.  M.  M.  McCoy,  as  her  interest 
may  appear. 

The  property  covered  by  the  policy  was  totally  destroyed  by  fire 
on  November  10,  1896.  On  March  11,  1897,  plaintiff  commenced 
this  suit. 

The  defenses  interposed  have  already  been  stated,  and  need  not 
be  repeated  here.    That  what  follows  may  be  properly  understood, 

•  Deoiston  rendered,  Deo.  17,  1898. 
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it  is  perhaps  well  to  Bay  that  plaintiff  did  Dot  plead  waiver  of  aoy  of 
the  conditions  of  the  policy,  nor  did  he  plead  an  estoppel.  The 
main  issues  were  tendered  by  the  denial  which  the  law  interposed 
to  the  affirmative  defenses  pleaded  in  answer.  The  building  was 
described  in  the  policy  as  follows:  "The  one-story  frame  building 
occupied  by  the  assured  as  a  general  store,  situated  upon  a  certain 
lot  [describing  it]."  One  of  the  conditions  of  the  policy  was  in  the 
following  words : — 

If  any  alteration  shall  be  made  in  any  house  or  building  *  *  *  after  in- 
surance has  been  made  on  property  therein  in  this  company,  *  *  *  or  if 
any  bnilding  or  buildings  be  erected  contiguous  or  near  to  the  property  in^ 
sored,  *  •  *  then  it  shall  be  the  duty  of  the  assured  to  forthwith  notify 
the  secretary  in  writing  of  such  alteration  and  changes  and  additional  build- 
ings, and  if  he  fails  to  do  so,  this  policy  shall  be  void. 

At  the  time  the  policy  was  issued  there  was  a  platform  at  the  rear 
end  of  the  building  which  was  made  the  floor  of  an  oil  house  that 
was  built  after  the  policy  was  transferred.  This  oil  honse  was 
within  six  feet  of  the  main  building,  and  appellant  contends  that 
this  ifl  a  violation  of  the  condition  just  quoted,  and  avoided  the  policy. 
On  the  other  hand,  appellee  insists  that  he  fully  explained  to  ap- 
pellant's soliciting  agent,  at  the  time  the  transfer  of  the  policy  was 
made,  that  he  intended  to  build  an  oil  house  over  the  platform, 
which  platform  he  had  then  commenced  to  build,  and  that  for  this 
reason  the  policy  was  not  avoided. 

The  trial  court  instructed  the  jury  as  follows:  ''I  next  call  your 
attention  to  the  defense  based  on  the  alleged  fact  that,  after  the 
date  of  the  change  in  the  policy,  plaintiff  erected  another  building 
D«ar  the  insured  building  without  notice  to,  or  consent  by  the  de- 
fendant Under  the  terms  of  the  policy,  if,  after  the  date  thereof, 
*^y  building  was  erected  near  or  contiguous  to  the  building  in- 
sured, and  plaintiff  did  not  notify  the  defendant's  secretary  thereof 
in  writing,  the  policy  was  made  void,  and,  if  you  so  find,  your  ver- 
dict will  be  for  the  defendant.  If,  however,  you  find  /rem  the  evi- 
dence thai  plaintiff'  undertook  to  erect  a  new  sttrre  and  warehouse  in  close 
proximity,  subf4antially  after  the  plan  of  the  building  from  which  he  re- 
moved, and  in  which  the  goods  were  first  insured,  and  that  the  main  part 
vmfiM  finished  and  (he  goods  placed  therein,  and  that  the  annex  or 
warehouse  was  in  the  course  of  construction,  for  the  purpose  of  be- 
ing used  jointly  or  in  connection  with  said  store  building,  and  that 
the  same  was  disclosed  to  the  plaintiff's  agent,  and  understood  by 
him  at  the  time  he  made  the  application  for  the  change  in  the 
policy,  then  the  completion  of  such  annex  or  warehouse,  and  its  use  in 
connection  unth  the  store  building,  uxmld  not  be  such  a  violation  of  the 
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provigions  fftheptlicy  as  to  render  it  void,  nor  would  the  plaintiff  be 
bacred  of  his  rig^ht  of  action  thereby,  should  you  otherwise  find  him 
entitled  to  recoTer." 

To  this  exception  was  taken,  and  this  constitutes  the  basis  for 
the  first  assignment  of  error.  The  latter  part  of  the  instruction, 
while  not  stating  in  so  many  words  that  knowledge  of  the  appell- 
ant's agent  of  the  intended  construction  of  the  oil  house  at  the  time 
of  the  transfer  of  the  policy  would  constitute  a  waiver  of  the  con- 
ditions therein,  is  evidently  based  upon  such  proposition  of  law. 
See  Eiseman  vs.  Insurance  Co.,  74  Iowa,  11;  Williams  vs.  Insur- 
ance Ck>.,  50  Iowa,  561,  and  numerous  cases  cited  in  1  McClain's 
Dig.  p.  917  el  seq.,  and  3  McGlaiu's  Dig.  p.  595  et  seq.  Now,  it 
seems  to  be  well  settled  that,  to  rely  upon  a  waiver  or  estoppel,  it 
must  be  pleaded,  and,  if  not  so  pleaded,  it  cannot  be  relied  upon. 
See  the  Eiseman  Case,  supra;  Zinck  vs.  Insurance  Co.,  60  Iowa, 
266;  Heusinkveld  vs.  Insurance  Co.  (Iowa.)  The  Eiseman  Case  is 
precisely  in  point,  and  clearly  holds  that  it  is  error  to  submit  the 
question  of  waiver  of  a  condition  similar  to  the  one  under  con- 
sideration, when  there  is  no  pleading  tendering  such  an  issue. 

The  italicized  portions  of  the  charge  are  also  erroneous,  for  the 
reason  that  the  form  and  construction  of  the  building  from  which 
the  stock  was  remove<l  is  entirely  immaterial  to  any  issue  in  the 
case.  There  is  also  a  verbal  error  in  the  charge,  which  will  be  no- 
ticed in  the  reading,  that  we  do  not  regard  as  sufficient  to  justify  a 
reversal.  As  the  case  does  not  properly  present  the  question  of 
waiver  in  virtue  of  the  knowledge  of  defendant's  agent  of  plain- 
tiffs intention  to  build  the  warehouse,  we  have  no  occasion  to  con- 
sider it.  Appellee  insists  that  the  point  presented  relates  to  the  de- 
scription of  the  property,  and  that  the  doctrine  of  waiver  has  no 
application.  We  do  not  think  this  is  true.  But,  if  it  were,  the 
case  was  not  tried  upon  this  theory,  and,  as  the  instruction  is  based 
wholly  upon  the  theory  of  waiver  or  estoppel,  it  was  erroneous, 
because  no  such  issue  was  tendered.  Had  nothing  been  said  to 
appellant's  agent  regarding  the  erection  of  the  warehouse,  there 
can  be  no  doubt  that  the  erection  of  the  building,  or  the  alteration 
of  the  old,  if  you  please,  would  have  avoided  the  policy. 

2.  Another  condition  of  the  policy  was  in  these  words: — 

If  the  interest  of  the  assured  bean  «  *  *  interest  not  absolute,  it  must 
be  so  stated  in  the  policy;  otherwise  the  same  shall  be  void. 

The  legal  title  to  the  lot,  and  presumptively  to  the  building,  was, 
as  we  have  seen,  in  Mrs.  M.  M.,  McCoy,  wife  of  appellee.  Evidence 
was  offered,  however,  which  tended  to  show  that  plaintiff  was  the 
beneficial  owner,  and  that  his  wife  had  no  interest  therein.    There 
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was  also  evidenoe  to  the  effect  that  appellant's  agent  had  notice  of 
the  condition  of  the  title.    The  conrt  instmcted,  in  effect,  that  if 
appellant's  agent  had  notice  of  the  condition  of  the  title  at  the 
time  the  policy  was  transferred,  then  knowledge  of  the  agent  would 
be  notice  to  the  company,  and  it  could  not  rely  upon  the  second  de- 
fense pleaded.    This  instruction  was  also  based  upon  the  doctrine 
of  waiver,  and,  for  the  reasons  stated  in  the  first  division  of  this 
opinion,  was  erroneous.     It  will  be  noticed  that  the  condition  last 
recited  refers  to  the  interest  of  the  assured,  not  to  his  title.    Hence 
if  it  be  true,  as  claimed,  that  he  was  the  beneficial  owner  at  the 
time  the  policy  was  issued,  the  mere  fact  that  the  naked  legal  title 
was  in  another,  would  not  defeat  recovery:    Bonham  vs.  Insurance 
Co.,  25  Iowa,  328;  Hough  vs.  Insurance  Co.,  29  Conn.  10;  LiBurance 
Co.  vs.  Ei^b,  112  Pa.  St.  149;   Wainer  vs.  Insurance  Co.,  153  Mass- 
B35.    The  case  should  have  been  presented  to  the  jury  on  this 
theory,  and  not  upon   the  assumption  that  they  might  find   a 
waiver. 

3.  There  is  no  evidence  to  support  appellant's  third  defense,  and 
as  the  fourth  is  not  argued,  we  will  not  consider  it. 

4.  Appellant  submitted  certain  interrogatories  to  the  court  that 
it  wished  the  jury  to  answer,  which  were  refused.  Some  of  them 
should  have  been  submitted.  We  need  not  set  them  out,  for  it  ap- 
pears that  they  called  for  ultimate  facts  which  were  essential  to  a 
recovery,  and  appellant  had  the  right  to  have  them  submitted.  For 
the  errors  pointed  out,  the  judgment  is  reversed. 


SUPREME  COURT  OF  MICHIGAN. 


FIB8T  BAPTIST  CHURCH  OF  JACKSON 
v$, 
CITIZENS'  MITT.  FIRE  INS.  CO.* 

1^6  policy. was  a  standard  iK>licy  by  a  matnal  company,  and  proyided  for  an 
awsrd  when  Teqmred,  and  tnat  it  should  be  payable  sixty  days  after  sat- 
isfactory proofs  were  famished:  also  that  any  lawful  regulations  of  the 
company,  if  mutual,  should  apply  to  it;  also  tnat  all  agreements  affecting 
it  should  be  written  or  printed  in  it. 

B^  That  suit  ooold  be  brought  in  sixty  days  after  prooft  of  loss  when  the 
policy  contained  no  reference  to  a  statute  that  in  the  case  of  mutual  com- 
panies sixty  days  after  the  loss  becomes  due  must  elapse. 

*  DecMoii  rendered,  J«n.  8,  1899. 
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Qeoboe  L  Wilson  and  Blajb,  Smith  &  Townsend,  for  Appellant. 
Thomas  E.  Babkwobth,  fur  Appellee. 

MOOBE,  J. 

A  church  building  belonging  to  plaintiff  was  insured  in  the  de- 
fendant company.  It  was  burned  the  Slst  of  May,  1897.  Proof  of 
loss  was  made  to  Mr.  Todd,  the  adjuster  of  the  company,  and  he 
issued  a  certificate  of  adjustment  dated  June  3, 1897,  in  which  he 
stated  he  found  the  loss  to  be  $2,149,  and  that  he  had  adjusted 
plaintiff's  claim  against  defendant  at  the  sum  of  $1,000.  In  the 
application  appears  the  question,  ''What  other  insurance  on  the 
same?"  The  question  was  not  answered.  The  policy  is  a  standard 
policy,  and  contains  this  clause: — 

This  policy  is  issued  on  written  application  by  the  assured,  which  is  hereby 
made  a  part  of  this  policy,  other  concurrent  insurance  permitted. 

The  proofs  of  loss  showed  there  was  a  policy  of  $500  insurance 
upon  the  property  in  another  company.  The  proofs  of  loss  were 
filed  with  the  president,  chairman  of  the  executive  board,  and 
other  officers  of  the  company,  about  July  4, 1897.  Upon  that  day 
the  officers  of  the  church  met  the  officers  of  the  company,  and  dis- 
cussed the  adjustment  of  the  loss.  No  question  was  then  raised  as 
to  the  sufficiency  of  the  proof,  but  it  was  claimed  the  insurance  in 
another  company  without  the  consent  of  defendant  company  for- 
feited the  policy.  A  special  meeting  of  the  board  of  directors  was 
called  in  AugUsst  with  a  view  of  coming  to  a  final  adjustment. 
Nothing  was  accomplished,  and  the  matter  was  referred  to  the  ex- 
ecutive board  for  final  action.  The  premium  was  not  returned. 
On  August  31st  inquiry  was  madie  of  the  secretary  of  the  company 
by  the  attorney  for  plaintiff  whether  he  should  go  ahead  and  com- 
mence suit,  or  wait  for  the  executive  committee.  The  secretary 
told  him  he  did  not  think  the  executive  committee  would  do  any- 
thing about  it  Nothing  was  done  by  the  executive  committee,  and 
this  suit  was  commenced  upon  the  policy  to  recover  the  loss,  Sep- 
tember 15, 1897.  The  defendant  pleaded  the  general  issue  without 
attaching  thereto  any  notice  whatever.  The  case  was  tried  in 
December,  1897,  and  by  direction  of  the  court  a  verdict  was  ren- 
dered in  favor  of  the  plaintiff.  It  is  claimed  by  defendant  that,  as 
it  is  a  mutual  company,  the  provisions  of  the  charter  and  of  the 
statute  governing  mutual  insurance  companies  attach  to  the  insur- 
ance policy  issued  by  it,  and  that  by  the  terms  of  the  charter  and 
statute,  the  insurance  does  not  come  due  until  sixty  days  after  proof 
of  loss,  and  suit  cannot  be  brought  until  sixty  days  after  the  loss 
comes  due:  How.  Ann.  St,  §  4258.  On  the  other  hand,  it  is 
claimed  that,  as  the  policy  was  a  standard  policy,  plaintiff  was  not 
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a  member  of  the  company,  or  bound  by  its  charter,  or  by  the  statute 
in  qaestioD,  and  that  suit  might  be  brought,  by  the  terms  of  the 
poUcy,  any  time  when  sixty  days  has  elapsed  after  proof  of  loss.  It 
is  also  claimed  the  defense  could  not  be  made  under  the  pleadings. 
The  provisions  of  the  policy  in  relation  to  the  payments  of  the 
loss  are  as  follows: — 

The  sum  for  which  this  company  is  liable  pursuant  to  this  policy  shall  be 
payable  sixty  days  aftor  due  notice,  ascertainment,  estimate,  and  satisfac- 
tory proof  of  the  loss  have  been  received  by  this  company  in  accordance  with 
the  terms  of  this  policy. 

The  policy  provides  that,  in  case  there  is  any  disagreement  about 
tbe  amount  of  the  loss,  the  amount  may  be  determined  by  apprais- 
ers, and  then  reads  :-^  ^ 

The  loss  shall  not  become  payable  until  sixty  days  after  the  notice,  ascer- 
tainmeDt,  estimate,  and  satisfactory  proof  of  the  loss  herein  required  hare 
Wnreoeiyed  by  this  company,  including  an  award  by  the  appraisers,  when 
appraisal  has  been  required. 

The  policy  also  contains  this  condition : — 

If  this  policy  be  made  by  a  mutual  or  other  company  having  special  regu- 
l*tioD8  lawfully  applicable  to  its  organization,  membership,  policies,  or  con- 
tracts of  insurance,  such  regulations  shall  apply  to  and  form  a  part  of  this 
V^^^^Jt  M  the  same  may  be  written  or  printed  upon,  attached  or  appended 
thereto.  This  policy  is  made  and  accepted  subject  to  the  foregoing  stipula- 
fions  aud  conditions,  together  with  such  other  provisions,  agreements,  or 
conditions  as  may  be  indorsed  hereon  or  added  hereto. 

There  is  no  suggestion  in  the  policy  that,  in  case  the  company 
bailed  to  pay  the  loss  when  due,  a  suit  at  law  could  not  be  com- 
menced until  the  loss  became  due  and  payable,  nor  is  there  any 
reference  in  th0  policy  to  any  such  provision  of  the  statute.    The 
policy  itself  provides  that  all  agreements  affecting  it  shall  be  writ- 
ten or  printed  upon  the  policy  itself.    The  refusal  to  pay  was  not 
put  upon  the  ground  that  satisfactory  proof  of  loss  was  not  fur- 
nished, nor  that  the  loss  was  not  yet  due  and  payable,  but  was 
based  upon  the  contention  that  other  insurance  forfeited  the  policy. 
%  the  terms  of  the  policy  the  loss  was  payable  within  sixty  days 
after  proof  of  loss.    June  3, 1897,  the  adjuster  of  the  company  made 
a  certificate  that  he  had  carefully  examined  the  loss,  and  the  cir^ 
oumstances  of  the  fire,  and  found  claimants  had  suffered  loss  with- 
out fraud  to  the  amount  of  $2,149.  and  that  he  adjusted  plaintiff's 
claim  at  $1,000.    Attached  to  this  certificate  was  a  statement  of  the 
insurance  upon  the  property,  its  amount,  and  the  names  of  the  com- 
panies haying  it    The  refusal  to  pay  was  not  put  upon  the  ground 
that  tbe  loss  did  not  occur,  or  that  it  was  not  due,  but  was  based 
upon  the  contention  there  was  a  forfeiture  of  the  policy.    When 
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qaeetioned  by  th«  attorney  for  pMntiff  wk«Uiar  1m  ohoold  oom- 
menoe  Buit,  or  wait  for  the  execatiye  committee,  the  attorney  lor 
plaintiff  was  informed  by  tiie  secretary  of  the  company  that  he  did 
not  think  the  execntive  committee  would  do  anything.  Under  thk 
state  of  facts  the  court  did  not  err  in  holding  the  suit  was  not  pre- 
maturely brought:  O'Brien  vs.  Insurance  Co.,  52  Mich.,  131;  Ghris- 
took  T8.  Insurance  Co.,  84  Mich.,  161;  Lum  ts.  Insurance  Oo.,  104 
Mich.,  397. 

It  is  also  claimed  on  the  part  of  defendant  the  policy  was  for 
feited  by.  reason  of  the  insurance  in  another  company,  as  permission 
for  other  insurance  for  a  specific  amount  was  not  named  on  the  pol- 
icy. On  the  part  of  the  plaintiff  it  is  claimed  the  words  in  the  pol- 
icy, "other  concurrent  insurance  permitted,"  was  a  consent  to  the 
insurance  wbich  was  obtained.  The  defense  of  forfeiture  on  ac- 
count of  a  breach  of  the  conditions,  agreements,  or  representations 
of  the  policy  or  application  therefor  in  a  suit  upon  a  policy  of  in- 
surance may  be  waived:  Bonenfant  vs.  Insurance  Co.,  76  Mich., 
663;  Cleaver  vs.  Insurance  Co.,  71  Mich.,  414;  Marthinson  vs.  Insur- 
ance Co.,  64  Mich.,  372.  Unless  notice  is  given,  with  the  plea,  of 
such  defense,  it  canoot  be  asserted  upon  the  trial:  Cir.  Ct.  Rule 
7d;  Insurance  Co.  vs.  Curtis,  32  Mich.,  402;  Hann  vs.  National 
Union,  97  Mich.,  513. 

Tbe  record  shows  that  upon  the  trial  defendant  asked  leave  to 
amend  its  plea  by  giving  notice  of  a  forfeiture  of  tbe  policy.  It  is 
claimed  the  court  erred  in  its  refusal  to  permit  the  amendment. 
As  already  appears,  this  suit  was  begun  September  15th.  Defend- 
ant then  knew  of  the  additional  insurance.  It  interposed  its  plea 
without  indicating  it  intended  to  insist  upon  the  defense  of  a  for- 
feiture, and  the  trial  was  entered  upon  in  December.  It  was  not 
until  after  the  plaintiff  had  closed  its  case  that  application  was 
made  to  tbe  court  to  allow  the  amendment  The  proposed  amend- 
ment would  change  the  issue  made  by  the  pleadings.  The  judge, 
*in  the  exercise  of  his  judgment,  refused  to  allow  the  amendment  to 
be  made.  Under  the  circumstances  of  tbe  case,  we  are  not  inclined 
to  interfere  with  the  discretion  exercised  by  him:  Souvais  tb. 
Leavitt,  53  Mich.,  577;  Minnock  vs.  Insurance  Co.,  90  Mich.,  236. 

Judgment  is  affirmed.    The  other  justices  concurred. 
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SUPREME  COURT  OF  NORTH  CAROLINA. 


PRETZFELDEB 

v$, 
MERCHANTS' INS.  CO.  bt  al.* 

Wlftere  the  evidence  is  undispoted,  waiver  of  proofs  of  loss  is  a  question  of  law. 

Demitxid  for  appraisers  who  are  to  view  the  loss  under  a  policy  provision 
is  snch  a  waiver,  and  where  without  fault  of  insured  such  appraisement 
fell  through  he  was  not  obliged  to  fumiah  such  proofs.' 

A  failure  of  arbitrators  to  agree  in  the  absence  of  bad  faith  by  insured,  does 
not  obligate  him  to  again  arbitrate  before  bringing  suit. 

JoHH  W.  HnrsDALE  and  J.  T.  Mobehead,  for  Appellants. 
R.  B.  Kino,  A.  L.  Brooks  and  J.  E.  Boyd,  fur  Appellee, 

Clabs,  J. 
The  firat  exception,  for  failure  to  submit  additional  issues,  is 
without  merit.    Every  phase  of  the  dispute  as  to  the  facts  could 
hA^B  been  passed  upon  under  the  five  issues  submitted  by  the 
court:    Willis  vs.  Railroad  Co.,  122  N.  C,  906;  Patterson  vs.  Mills, 
121  N.  C,  258  ;  Coley  vs.  City  of  StatesviUe,  121  N.  C,  301.    The 
ft<lditional  issue  asked  for  which    was  most  pressed   was,  ''Did 
Attendants  waive  proofs  of  loss?**    Upon  the  issues  found,  and  the 
tmdisputed  evidence,  that  was  a  question  of  law  ;  for  the  demand 
ftUegr^d  by  the  defendants,  for  a  reference  of  the  loss  to  appraisers, 
nnder  a  provision  in  the  policy,  was  a  waiver  of  proofs  of  loss,  which 
^>6caitie  useless  if  the  appraisers  were  to  view  the  loss  themselves, 
^^^  adjust  the  damages:    Allemania  Fire  Ins.  Co.  vs.  Pitts  Exposi- 
tion Soc.  (Pa.  Sup.);  2  May,  Ins.  §  468  ;  Dibbrell  vs.  Insurance  Co., 
110  K.  C.  193  (at  page  206,  and  bottom  of  page  209).     After  the 
W^^sal  fell  through,  without  plaintiff's  fault,  as  the  jury  find,  the 
plaintiff  with  propriety  might,  and  probably  should,  have  furnished 
Proofs  of  loss ;  but  not  being  compelled  to  do  so,  the  failure  is 
Tftther  a  technicality  than  a  meritorious  defense,  and  should  not 
^wk  a  forfeiture  of  all  right  of  a  recovery  for  the  goods  insured 
^^  damaged. 

When  this  cause  was  here  on  the  former  appeal  it  was  held  that, 
if  tbe  appraisal  *fell  through  by  no  fault  of  the  plaintiff,  he  is  rele- 
Cf^ted  to  his  right  of  action.  It  is  there  said  (116  N.  C,  at  pages 
tte,  497):  "The  arbitrators  were  appointed,  but  disagreed  and 
refused  to  go  on,  and  finely  broke  up  virithout  making  an  award. 

*  OedslOD  MDdered,  Not.  23,  1898. 
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Subsequent  attempts  to  agree  upon  another  board  failed.  The 
parties  were  thus  relegated  to  their  legal  rights,  and  the  action  can 
be  maintained :  Braddy  va  Insurance  Co.,  115  N.  C.  354.  Indeed, 
as  was  intimated  in  that  case,  we  think  the  proper  rule  is  laid  down 
in  Insurance  Co.  vs.  Hocking  (115  Pa.  St  416),  that  where  the 
arbitrators,  or  a  majority  of  them,  fail  to  agree  upon  an  award,  the 
plaintiff,  unless  he  is  shown  to  have  acted  in  bad  faith  in  selecting 
his  arbitrator,  is  not  compelled  to  submit  to  another  arbitration  and 
another  delay,  but  may  forthwith  bring  his  action  in  the  courts." 
The  defendants  recognize  that  this  was  so  held,  but  ask  the  court 
to  "  reconsider  and  re-examine  "  the  point  in  the  light  of  additional 
authorities  and  evidence.  The  proposition  to  rehear  a  cause  by 
raising  the  same  points  upon  a  second  appeal  cannot  be  entertained. 
It  was  the  duty  of  the  judge  below  to  follow  the  ruling  made  here, 
if  there  was  additional  testimony.  It  was  all  submitted  to  the  jury 
upon  the  fifth  issue,  ''  Was  the  failure  of  the  appraisers  to  make  an 
award  caused  by  the  plaintiffs,  or  any  of  them?^*  which  was  found 
in  the  negative. 

In  this  appeal  there  are  64  exceptions,  but  all  of  them  which  are 
worthy  of  any  consideration  are  embraced  in  the  three  propositions 
we  have  discussed.  Indeed,  many  of  them  are  repetitions,  in 
slightly  different  words,  of  those  three  exceptions.  If  fatal  errors 
have  been  committed  on  a  trial,  they  can  be  surely  summed  up  in 
less  than  64  assignments.  It  would  simplify  an  appeal,  and  give 
more  time  for  argument  on  the  really  serious  exceptions,  if  counsel, 
who  naturally,  in  the  hurry  of  a  trial,  take  out  of  abundant  caution, 
numerous  exceptions,  should  in  the  cool  and  deliberate  moments 
of  making  out  their  statement  of  case  on  appeal,  sift  out  and 
abandon  those  they  find  trivial  or  untenable.  This  would  aid  the 
court  to  a  just  consideration  of  the  appeal,  by  directing  its  attention 
to  what  counsel  deem  the  fatal  errors  only,  which  in  the  vast 
majority  of  cases  can  be  presented  by  a  very  few  exceptions. 
Certainly  it  can  never  be  necessary  to  attempt  to  convince  an  ap- 
pellate court  that  64  fatal  errors,  each  justifying  a  new  trial  (and 
none  other  should  be  presented  here),  have  been  committed  below. 
More  than  8^  years  have  elapsed  since  this  loss  was  sustained,  and 
we  find  no  error  that  would  justify  further  delay  of  settlement. 

The  learned  brief  of  appellant's  counsel  is  well  Indexed,  which  is 
commendable ;  but  there  is  no  index  to  the  transcript,  which  is 
required  by  rules  of  this  court  No.  19,  subd.  3,  and  No.  20:  Alex- 
ander vs.  Alexander,  120  N.  C.  472,  474.'    Affirmed. 
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COURT  OF  APPEALS  OF  KENTUCKY. 


UNION  CENTRA1-.  LIFE  INS.  CO. 

LEE.* 

Under  Ky.  St.  $  639,  providing^  that  no  misrepresentatioDB  in  an  application 
for  a  policy  of  inBuraDce  shall  prevent  a  recovery  unless  material  or 
frandment,  £aUkb  statements  by  an  applicant  that  he  does  not  use  intoxi- 
cating liquors  will  invalidate  the  policy,  thouffh  he  be  not  addicted  to 
the  intemperate  use  of  such  liquors ;  the  rule  being  different,  however, 
as  to  his  past  habits  in  that  regard. 

J.  M.  Nichols  &  Son,  for  Appellant, 

Shslboubn  &  Bat  and  John  W.  Bat,  for  Appellee, 

GUPFT,  J. 

It  appears  that  on  the  24th  day  of  September,  1894,  John  T.  Lee 
made  an  application  to  appeUant  for  a  policy  on  his  life.  He  gave 
bis  note  for  the  first  preminm,  and  the  agent  through  whom  the 
application  was  made  delivered  to  him  what  may  be  called  a  bind- 
u^g  receipt.  The  application  was  forwarded  to  the  home  office,  and 
was  received  there  on  the  27th  day  of  September,  1894,  which 
s^ms  to  have  been  approved,  and  policy  made  out,*  and  dated 
September  24, 1894,  the  date  of  the  application.  On  the  29th  day 
of  September,  and  before  the  delivery  of  the  policy,  said  Lee  died, 
and  bis  wife,  Sallie  Lee,  the  beneficiary  of  the  policy,  instituted  suit 
^ftinst  the  appellant  for  the  sum  named  in  the  policy,  to  wit, 
12,000.  It  further  appears  that  the  policy  required  a  larger  prem- 
vm  than  that  named  in  the  application,  and  the  court  below,  under 
^be  pleadings  and  proof,  adjudged,  in  effect,  that  no  contract  of  in- 
surance had  been  entered  into  by  the  parties,  and  from  tL  at  judg- 
^^t  appellee  prosecuted  an  appeal  to  this  court,  which  judgment 
^^8  reversed,  and  upon  the  return  of  the  case  to  the  circuit  court 
appellant  made  defense  upon  several  grounds.  Upon  final  trial 
verdict  and  judgment  were  rendered  in  favor  of  appellee  for  the 
^oant  of  the  policy,  less  the  premium  note,  and  appeUant's  motion 
^or  a  new  trial  having  been  overruled  it  prosecutes  this  appeal. 
The  grounds  relied  on  for  a  new  trial  are  :  (1)  Because  the  court 
Gtred  in  giving  instructions  Nos.  1  and  2  to  the  jury  ;  (2)  because 

*t>tdakm  r«Bdared,  Not.  %  189S.    From  StmtkwetUm  Bepotitr, 
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the  court  erred  in  refusing  to  give  iuBtructionB  A,  B,  C,  and  D,  asked 
by  appellant ;  (3)  the  verdict  of  the  jury  is  not  sustained  by 
sufficient  evidence  ;  (4)  the  verdict  is  contrary  to  law.  Appellant 
also  moved  for  judgment  notwithstanding  the  verdict. 

It  is  the  contention  of  appellant  that  the  insured  committed 
suicide,  and  also  that  he  bad  not  truthfully  answered  certain  ques- 
tions propounded  to  him  in  the  application,  which  questions  are 
as  follows: — 

Do  you  use  spiritnons,  malt,  or  other  intoxicating  liqnon  f  If  so,  to  what 
extent  f  Kind  f  Average  quantity  each  day  f  Have  you  at  any  time  used  them 
to  excess  f  When  f  Oive  full  particulars. 

To  each  of  the  foregoing  questions  the  insured  answered  "  No.'* 
The  appellant  assumed  the  burden  in  the  court  below,  and  it  is 
insisted  that  the  verdict  of  the  jury  is  so  flagrantly  against  the 
evidence  that  it  should  be  set  aside  for  that  reason.  It  is  true  that 
appellant  introduced  a  considerable  amount  of  testimony  which 
conduces  to  sustain  its  contention,  and  especially  in  regard  to  the 
questions  asked  the  insured.  The  appellee,  however,  insists  that 
the  decision  of  this  court  in  Insurance  Co.  vs.  Thomson  (94  Ey.  259, 
22  S.  W.  87),  settles  the  law  to  be  that,  although  the  insured  might 
not  have  truly  answered  the  question  under  consideration,  yet  his 
failure  to  do  so  cannot  defeat  a  recovery  unless  his  use  of  intoxi- 
cants or  narcotics  had  been  such  as  to  effect  his  health  or  physical 
condition  at  the  time  of  making  the  application.  The  instruction 
in  the  Thomson  Case  was  as  follows  :  "  If  the  jury  believe  from  the 
evidence  that  Bodes  Thomson  had  a  habit  of  intemperately  using 
intoxicating  liquors  prior  to  bis  application  for  the  insurance  in 
question,  and  that  such  habit  existed  at  such  a  time  and  to  such  an 
extent  that  it  might  reasonably  have  injured  or  impaired  his  health 
at  the  time  of  the  application,  then  they  should  find  for  the  defend- 
ant.'' The  court,  in  discussing  the  question,  said  :  '*  It  is  provided 
by  section  22,  c.  22,  Gen.  St,  that  all  statements  or  descriptions  in 
any  application  for  a  policy  of  insurance  shall  be  deemed  and  held 
representations,  and  not  warranties,  and  that  no  representations, 
unless  material  or  fraudulent,  shall  prevent  a  recovery  on  the 
policy.  Therefore,  unless  the  fact  of  a  former  habit  of  using  in- 
toxicating liquors  be  considered  a  material  inquiry  at  the  time  of 
an  application  for  life  insurance,  whether  his  health  may  or  may  not 
thereby  have  been  impaired  or  injured,  the  instruction  quoted 
presented  the  issue  on  that  subject  fully  and  correctly.  It  is  of 
vital  importance  for  an  insurance  company  to  know,  before  issuing 
a  life  policy,  whether  the  applicant  is  thus  temperate  in  his  habits^ 
for,  obviously,  he  veould  not  be  a  fit  subject  for  insurance,   nor 
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coald  a  eompany  pradently  issae  to  Mm  a  life  polioj  if  be  was  not 
then  temperate  in  liis  habits  of  drisking  intoxicating  liquors  ;  and, 
ooneequently,  if  he  had  made  a  false  statement  in  that  paiticular, 
it  would  be  no  answer  to  say  the  habits  were  not  such  as  to  impair 
his  health,  beeause  insurers  have  a  right  to  protect  themeelves  by 
guarding  against  the  risk  of  pemicioos  habits:  May,  Ins.  §  290. 
But  it  seems  to  us  an  inquiry  in  regard  to  preTious  habits  of  drink- 
ing intoxicating  liquors  is  not  material  unless  they  existed  to  such 
an  extent  as  to  efifect  the  health  or  physical  condition  of  the 
applicant,  and  thereby  render  him  an  unsatisfactory  subject  for  life 
insurance."  It  will  be  seen  that  the  court  approved  the  instruction 
quoted  above.  It  is  true  that  the  instruction  given  in  the  case  at 
bar  is  more  favorable  to  the  appellee  than  the  instruction  supra. 

It  is  further  insisted  for  appellant  that  the  failure  of  the  insured 
to  truly  answer  the  first  question-^as  to  whether  he  used  spirituous, 
malt,  or  other  intpxicating  liquors,  etc. — should  operate  to  defeat  a 
recovery,  and  that  the  court  failed  to  properlv  instruct  the  jury  in 
respect  thereta    It  seems  to  us  that  the  inquiry  was  material  to  the 
riak,  and  that  appellant  was  entitled  to  have  a  full  and  correct 
answer  thereto;  and  this  view  seenas  to  be  in  strict  accord  with  the 
opinion  in  the  case  of  Insurance  Go.  vs.  Thomson,  supra.     It  will 
be  seen  from  instruction  No.  1,  given  by  the  court  in  the  case  at  bar, 
that  the  jury  was  required  to  find  for  the  plaintiff  as  to  the  former 
babit  of  intemperance,  unless  they  believed  from  the  evidence  that 
the  insured  had  at  some  time  previous  to  his  application  for  said 
policy  been  so  addicted  to  the  use  of  spirituous,  vinous,  or  malt 
liquors,  or  to  the  use  of  morphine  or  other  narcotics,  as  to  impair 
bis  health  at  the  time  of  said  application  to  such  an  extent  as  to 
onbance  the  risk  upon  his  life,  or  to  render  it  more  hazardous,  or 
was  at  the  time  of  said  application  addicted  to  the  excessive  or  in- 
temperate use  of  such  liquors  or  narcotics.    The  second  instruction 
is  substantially  the  same  as  No.  1,  differently  stated.      It  will  thus 
be  seen  that  the  appellant  was  required  to  show  that  the  insured 
was,  at  the  time  of  the  application,  addicted  to  the  intemperate  or 
excessive  use   of  intoxicating  liquor,  etc.,  in  order  to  defeat  a 
i^ecorery  on  that  issue.    It  seems  clear  to  us  that  an  insurance  com- 
pany has  a  right  to  know  the  habits  of  an  applicant  as  to  the  use  of 
intoxicants,  and  it  is  the  duty  of  the  applicant  to  answer  correctly 
all  questions  in  that  respect ;  and  if  the  applicant  was,  at  the  time, 
in  the  habit  of  using  such  intoxicants,  no  recovery  should  be 
allowed  upon  the  policy,  although  he  was  not  using  them  ex- 
Cdssivefy  or  intemperately  ;  and  it  was  therefore  error  to  give  in- 
stractions  Nos.  1  and  2,  above  referred  to.      It  must  be  conceded 
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that  there  was  evidence  conducing  to  sbow  that  the  insured,  at  the 
time  of  his  application,  was  in  the  habit  of  using  at  least  some  of 
the  liquors  mentioned  in  the  questions  propounded  to  him.  For 
the  errors  indicated  in  the  instructions,  the  judgment  is  reversed, 
and  cause  remanded,  with  directions  to  award  appellant  a  new  trial, 
and  for  proceedings  consistent  herewith. 


COURT  OF  APPEaLs  OF  KENTUCKY. 


PRUDENTIAL  INS.  CO. 

LEYDEN'S  ADMX* 

A  niece  of  inBared  was  indnced  by  an  indnstrial  agent  to  make  application 
for  a  policy  on  her  annt,  the  agent  filling  in  her  anew  ere,  and  signing  the 
the  name  of  insured,  to  which  the  niece  who  was  unable  to  write,  added 
her  mark.  The  niece  requested  the  agent  to  see  insured,  and  he  informed 
her  be  had  done  so,  and  had  her  examined  by  a  physician.  The  niece 
paid  the  premiums. 

SMs  That  where  there  was  no  eridence  of  death  from  asthma,  an  alleged  false 
statement  in  the  application,  that  insured  did  not  have  asthma  will  not 
defeat  the  policy. 

Hi0^  That  the  question  of  insurable  interest  of  the  niece  had  no  application 
to  the  case  where  the  iK>licy  was  for  ^he  benefit  of  the  aunt's  estate. 

J.  M.  Chatterson,  for  Appellant. 
J.  W.  8.  Clements,  for  Appellee, 

BUBNAM,  J. 

The  Prudential  Insurance  Company  seeks  to  have  reversed  a 
judgment  of  the  Jefferson  Circuit  Court  making  it  liable  for  a  policy 
of  insurance  issued  by  it  upon  the  life  of  Jane  Leyden  for  the  sum 
of  $108,  upon  the  ground  that  Annie  Mullen,  her  ad  minis  tratrix, 
fraudulently  stated  in  the  application  made  therefor  that  the 
deceased  had  not  suffered  from  the  disease  of  asthma.  The  proof 
of  the  record  conduces  to  show  that  Annie  Mullen,  the  plaintiff  in 
this  action,  was  the  niece  of  decedent,  who  earned  her  liying  by 
working  in  a  laundry  ;  that  she  could  not  write  ;  that  the  agent  of 
appellant  sought  her  out,  anH  persuaded  her  to  make  application 
in  the  name  of  her  aunt  for  the  insurance,  wrote  down  her  answers 
to  the  printed  questions  appearing  in  the  application,  and  signed 
the  name  of  the  insured,  the  niece  only  making  her  mark  thereto  ; 
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that  he  was  informed  that  the  insured  was  an  inmate  of  the  Home 
of  the  Little  Sisters  of  the  Poor,  and  was  requested  to  go  to  see  her 
in  person  ;  that  subsequently  he  informed  appellee  that  he  had  seen 
the  aunt,  and  had  her  examined  by  a  physician  ;  and  that  for  18 
months  after  the  application  was  accepted  the  defendant  company 
regularly  collected  from  appellee  20  cents  each  week  as  a  payment 
of  dues  on  the  policy.  '  It  is  evident  from  all  the  proof  in  the  case 
that  the  appellant  was  not  deceived  or  misled  by  any  answer  made 
in  the  application,  and  it  should  not,  after  receiving  the  benefit  of 
all  it  was  entitled  to  from  appellee,  be  permitted  to  avoid*  the  pay- 
ment of  the  policy  on  the  ground  of  what  appears  to  be  an  imma- 
terial matter,  as  there  is  no  testimony  that  the  death  of  the  insured 
was  traceable  to  orproduced  by  asthma  ;  the  death  certificate  of  the 
attending  physician  showing  that  she  died  of  organic  heart  disease. 
It  is  insisted  for  appellant  that  the  niece  has  no  insurable  interest 
in  the  life  of  the  deceased,  but  it  seems  to  us  that  this  contention 
can  have  no  application  to  the  facts  of  this  case.    The  policy  was 
not  taken  out  upon  the  life  of  the  aunt  for  the  benefit  of  the  appellee, 
botfor  the  benefit  of  the  estate  of  the  insured,  and  this  suit  is  in 
the  name  of  her  administratrix. 

Upon  careful  consideration  of  the  whole  case,  we  conclude  that 
the  verdict  of  the  jury  herein  should  not  be  disturbed.  Wherefore 
the  judgment  is  affirmed. 


Digitized  by 


Google 


176  Marion  (Indiana)  Superior  Court.  [t^^x 

LOWER  COURT  DECISIONS. 


CONTRACTS  IN  RESTRAINT  OF  TRADE. 


Marion  (Indiana)  Superior  Court. 

METZGER 

v$, 

CLEVELAND  A  ADAMS.* 

All  contracts  in  restraint  of  trade,  where  the  operation  thereof  is  general,  are 
void  as  against  public  policy. 

Walkbb,  J. 

The  plaintiff  avers  that  on  the  28ih  day  of  November,  1882,  be 
waa'the  local  agent  in  this  city  of  a  large  number  of  foreign  insur- 
ance companies,  and  that  the  defendants  were  also  agents  of  certain 
other  foreign  insurance  companies,  and  that  said  parties,  together 
with  a  large  number  of  other  local  agents  of  insurance  companies, 
entered  into  a  written  ''compact,"  under  the  name  of  the  " Indian- 
apolis Fire  Insurance  Associatipn,"  under  which  it  was  agreed  by 
the  members  of  said  association,  inter  alia,  that  a  non-resident  per* 
son  should  be  selected  as  manager  by  the  companies  at  their  ex- 
pense on  a  pro  rata  basis  of  receipts. 

Further,  that  they  would  not  write  a  risk  until  a  rate  had  been 
fixed  by  the  manager,  and  would  adhere  to  all  the  rates  fixed  by 
him;  that  they  would  not  issue  a  policy  or  policies,  or  cause  insur- 
ance to  be  written  by  any  company  at  less  than  said  fixed  rates; 
and  in  the  event  of  binding  any  unrated  risk  they  would  submit  an 
application  for  rating  thereon  to  the  manager  upon  the  same  or 
next  day  succeeding  that  on  which  the  risk  was  bound. 

That  they  would  not  divide  commissions  with  or  rebate  to  the  as- 
sured, his  agent,  employe,  broker,  or  any  other  person,  not  a  party 
to  this  agreement,  in  any  manner,  directly  or  indirectly,  nor  w6uld 
they  cancel  policies  in  any  other  form  than  that  prescribed  by  the 
condition  of  the  policy. 

That  they  would  not  attempt  to  create  or  foster  any  prejudice 
against  a  fellow  member  or  his  companies;  that  they  would  be  re- 
sponsible for  the  acts  of  their  employes  and  solicitors;  and,  in  case 
of  a  second  offense  through  such  persons,  they  should  be  discharged 
at  once,  and  no  member  of  the  compact  or  pledge  should  employ 
them  thereafter. 

That  they  would  not  employ  more  than  five  solicitors  each,  and 
such  solicitors  should  be  required  to  hold  the  certificate  of  the 

•  DeoisiOD  rsndered,  April.  1884. 
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maoager,  designatiDg  the  agency  he  represents;  and  such  solicitors 
should  place  their  business  exclusively  with  the  office  employing 
them.  Clerks  should  not  be  considered  solicitors,  and  must  be 
compensated  by  salary  only.  The  term  solicitor  should  be  held  to 
include  only  those  who  should  give  their  entire  time  to  the  business 
of  fire  insurance. 

For  certain  violations  of  the  agreement  the  o^ending  member 
would  be  required  to  cancel  the  policy  or  policies  under  which  the 
offense  was  committed,  and  prohibited  from  writing  the  same  risk 
for  one  year,  and,  iu  addition,  the  following  fines  were  to  be  im- 
posed: For  the  first  vi<]lation,  50  per  cent  of  the  premium,  but  in 
Bo  case  less  than  $20;  for  the  second,  the  entire  premium,  but  in  no 
case  les&than  $50;  for  the  third  violation  the  removal  of  all  compa- 
nies from  the  offending  member  and  expulsion  from  the  Board. 

In  pursuance  of  such  agreement  the  manager  established  uniform 
fates  for  writing  insurance  by  the  parties  to  the  compact,  but  there- 
after the  defendants  insured  various  other  buildings  in  this  city,  as 
BQch  agents,  at  rates  less  than  the  rate  established  by  the  manager, 
and  by  reason  thereof  .the  plaintiff  lost  certain  renewals  whereby  he 
claims  be  has  sustained  damages  and  sues  to  recover  for  such  al- 
leged injury.    The  defendants  by  demurrer  attack  the  complaint  on 
the  ground  that  the  "  compact"  declared  on  is  in  restraint  of  trade, 
and  its  enforcement  would  be  against  public  policy,  and  that  the 
same  is  therefore  void.    All  contracts  in  restraint  of  trade,  where 
the  operation  thereof  is  general,  are  void  for  the  reason  that  their 
enforcement  would  be  injurious  to  the  public  interests.     It  is  only 
where  the  restraint  is  partial,  and  for  a  good  consideration,  as  wel 
&B  a  reasonable  restraint,  that  such  a  contract,  although  partial  in 
its  nature,  can  be  upheld.    As  it  has  been  said,  the  law  '*  barely 
permits  and  never  encourages  such  contracts."    All  presumptions 
ftre  against  agreements  of  this  nature,  and  before  such  a  contract 
can  be  enforced  it  must  appear  from  the  pleadings  that  such  re- 
straint is  partial;  that  the  consideration  upon  which  the  agreement 
was  based  was  a  good  one,  and  that  good  reasons  appear  for  enter- 
ing into  such  a  contract;  and  a  declaration  that  does  not  contain 
these  necessary  averments,  so  as  to  rebut  the  presumption  of  law 
against  its  validity,  is  bad  on  demurrer:    Lange  vs.  Work,  2  Ohio 
Si  K.,  519.     The  authorities  generally  support  this  view;  and  the 
inquiry  as  to  the  validity  of  the  contract  sued  on  must  be  made  in 
accordance  with  the  above  rule  of  law.    In  the  agreement  in  this 
suit  no  reason  appears  for  the  execution  of  such  a  compact  or  its 
enforcement.     The  pleading  declares  the  purpose  was  to  equalize 
fire  insurance  rates  on  insurable  property  in  the  city  of  Indianapolis, 
Vol.  rxviii.-ia. 
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and  t}iereby  to  protect  the  citizens  thereof,  and  insared  persons 
therein,  from  excessive  and  unequal  charges  for  fire  insurance,  and 
thereby  enable  said  companies  and  their  agents  to  charge  and  re- 
ceive uuiform  and  just  premiums  and  commission  for  uniform  risks 
and  labor,  and  thereby  enable  said  companies  and  their  agents  to 
do  a  legitimate,  just,  and  reasonably  profitable  business  in  said  city 
and  State.  The  general  rule  is,  that  the  terms  of  a  written  agree- 
ment cannot  be  enlarged  or  changed  by  an  averment  in  the  com- 
plaint: 85  Ind.,  503.  Without  regard,  however,  to  such  a  rule,  the 
court  must  look  to  the  whole  contract  and  ascertain  its  scope,  pur- 
pose, and  probable  effect,  notwithstanding  it  may  clearly  declare  a 
purpose  in  its  own  provisions;  and  if  the  tendency  of  the  contract 
is  to  effect  the  public  injuriously,  it  cannot  be  upheld,  though  it 
may  declare  its  purpose  to  be  for  the  public  good.  The  Supreme 
Court  of  Ohio,  in  18  Ohio  St.  R,  204,  quoting  from  "Wilmot's 
Opinions,"  says:  "It  is  the  duty  of  all  courts  of  justice  to  keep 
their  eye  steadily  upon  the  interests  of  the  public,  even  in  the  ad- 
ministration of  commutative  justice,  and  when  they  find  an  action 
is  founded  upon  a  claim  injurious  to  the  public,  and  which  has  a 
bad  tendency,  to  give  no  countenance  or  assistance  in  foro  civilli." 
With  these  rules  of  law  for  our  guide,  the  question  presented  is, 
can  the  defendants,  under  a  contract  between  the  parties  hereto, 
and  with  numerous  other  local  agents  of  iuRurance  companies, 
whereby  a  uniform  and  inflexible  standard  of  rates  is  maintained, 
be  held  to  respond  to  the  plaintiff  in  damages  for  writing  insurance 
at  a  less  rate  than  that  fixed  by  the  manager  ?  Is  it  the  policy  of 
the  law  and  would  it  be  for  the  public  interest  to  have  one  unvary- 
ing price  for  insurance  ?  Of  course  it  is  not  understood  that  the 
price  is  the  same  for  all  property,  but  that  the  rate  of  all  the  com- 
panies is  the  same  on  a  given  class  of  insurable  property.  Under 
the  provisions  of  their  agreement  and  the  authorities  touching  con- 
tracts of  this  nature,  there  can  be  but  one  answer  to  that  question. 
To  hold  that  such  an  agreement  should  meet  with  any  favor  or 
sanction  in  law  would  be  to  make  an  exception  of  the  business  of 
insurance  to  a  rule  that  applies  to  every  trade  or  class  of  business 
and  industry  in' the  world.  But,  in  effect,  that  is  the  claim  that  is 
made,  and  the  difference  that  is  said  to  exist  is  strongly  pressed 
upon  the  court.  It  is  claimed  that  insurance  is  not  trade  or  com- 
merce, and  hence  the  rules  relating  to  contracts  that  restrain  irade 
should  have  no  force  here;  and  yet  all  the  cases  upon  which  plain- 
tiff relies,  and  upon  the  authority  of  which  it  is  claimed  this  con- 
tract can  be  upheld,  are  adjudications  in  the  lines  of  business,  which, 
it  is  said,  are  so  dissimilar  to  the  business  of  the  plaintiff  that  the 
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role  cannot  apply.  No  good  reason  has  been  given  that  will  hold 
insurance  exceptional,  and  accord  to  it  a  support  that  is  denied  to 
every  other  branch  of  industry.  Business  and  law  regard  insurance 
as  a  commodity  in  the  market,  to  be  purchased  as  any  other  prop- 
erty or  benefiicia]  interest.  But  if  such  was  not  the  case,  reason 
and  analogy  would  alike  condemn  contracts  with  regard  to  the 
same  whenever  the  interests  of  the  public  are  injuriously  affected. 
A  contract  that  destroys  rivalry  in  business,  and  stifles  competition 
in  fixing?  rat^s  of  insurnnoe,  is  as  prejudicinl  to  the  public  interest 
as  ii  it  were  a  combination  of  mercbauts  aud  tradesmen  to  maintain 
an  unalterable  standard  for  the  price  of  clotb  or  cahco,  beef  or 
butter.  To  condemn  a  combination  formed  to  prevent  competition 
for  tne  furnishing  of  the  materials  used  in  the  construction  of  a 
house,  or  in  the  work  of  its  erection,  and  yet  uphold  a  contract  that 
will  prevent  competition  in  insuring  it,  is  to  lose  sight  of  substance 
and  pursue  a  shadow.  The  law,  by  reason  of  its  adaptability,  is 
able  to  meet  the  varying  phases  of  all  business  transactions.  That 
competition  is  the  life  of  trade  is  not  the  language  of  the  street 
alone;  it  is  a  proverb  in  law.  Justice  Jewett,  in  4  Denio,  353,  says: 
"It  is  a  familiar  maxim  thai  competition  is  the  life  of  trade.  It 
follows  that  whatever  destroys,  or  even  relaxes,  competition  in 
trade,  is  injurious  or  fatal  to  it."  That  the  tendency  of  this  contract 
is  to  destroy  rivalry  in  the  business,  and  to  prevent  that  active  com- 
petition which  would  otherwise  exist,  is  too  plain  for  serious  con- 
troversy. But  it  is  said  in  this  case  that  the  arbitrary  rate  so  estab- 
lished is  on  a  sound  business  principle,  and  in  the  interest  of  the 
insured^  in  this,  that  it  enables  the  insurance  companies  to  do  a  safe 
business,  and  prevents  their  insolvency.  This  is  not  the  principle 
by  which  the  business  of  this  trading  and  commercial  age  is  gov- 
erned. The  merchants,  the  tailors,  the  grocers,  or  the  manufactur- 
ers, do  not  establish  an  inflexible  standard  of  prices,  and  place 
them  low,  that  the  paying  power  of  the  customer  may  not  be  im- 
paired; and  it  may  be  that  such  insurance  companies  as  loan  their 
surplus  in  the  various  States  do  not  make  such  investments  at  the 
lowest  possible  rate  of  interest,  that  the  borrower  may  be  better 
able  to  pay  the  principal. 

However  fair  the  phrase  used  by  the  pleader  may  seem,  that  the 
contract  was  in  the  interest  of  the  insured,  the  judicial  vision  must 
not  be  obscured  by  the  declaration  of  such  a  purpose,  but,  as  I  have 
said,  must  ascertain  the  tendency,  aim,  and  general  scope  of  the 
contract  from  the  whole  of  its  provisions.  The  law  favors  trade; 
and  its  first  aim  is  to  promote  the  public  interest,  and  after  that,  to 
preserve  indiviclual  rights;  and  it  will  not  permit  any  one  to  restrain 
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a  person  from  doing  what  the  public  welfare  requires  that  he 
should  do.  If  all  the  insurance  companies  had  the  same  amount  of 
capital,  and  were  organized  under  the  same  laws,  made  the  same 
investments,  did  the  same  amount  of  business,  were  officered  with 
the  same  number  of  men,  paid  the  same  salaries  and  taxes,  and 
maintained  their  companies  at  the  same  expense  generally,  it  might 
then  be  said  with  more  propriety,  that  there  is  no  room  for  compe- 
tition, or  a  varying  standard  of  rates,  and  that  the  laws  of  safe  busi- 
ness require  an  iron  standard  of  prices  to  which  all  should  adhere. 
But  for  reasons  that  readily  occur  to  any  one,  and  as  suggested  in 
the  proposition  I  have  made,  it  can  be  clearly  discerned  that  there 
is  as  much  room  and  need  for  competition  in  that  as  in  any  other 
branch  of  business.  Courts  act  upon  such  a  contract  as  this  with- 
out proof  of  injury  to  the  public.  Folger,  J.,  in  43  N.  Y.,  149,  says: 
"  The  true  inquiry  is,  is  it  the  natural  tendency  of  such  a  contract 
to  injuriously  affect  the  public  interests  ?  The  rule  is  that  agree- 
ments which,  in  their  necessary  operation  upon  the  actions  of  the 
parties  to  them,  tend  to  restrain  their  rivalry  and  competition,  and 
thus  result  in  disadvantage  to  the  public  or  third  persons,  are 
against  the  principles  of  sound  public  policy,  and  are  void."  Would 
there  be  as  strong  competition  under  the  agreement  as  without  it  ? 
The  same  rule  was  held  in  35  Ohio  St  E.,  672;  in,  which  if  was  said 
'<  that  it  is  no  answer  that  competition  was  not,  in  fact,  destroyed, 
or  that  prices  were  not  unreasonably  advanced.  Courts  will  not 
stop  to  inquire  into  all  the  degrees  of  injury  inflicted  upon  the  pub- 
lic; it  is  enough  to  know  that  the  inevitable  tendency  of  such  con- 
tracts is  injurious  to  the  public."  In  4  Denio,  353,  the  parties  being 
owners  of  fiW  separate  and  powerful  lines  of  boats,  provided  for 
transportatffon  of  property,  merchandise,  and  passengers  on  canals, 
and  in  active  rivalry  made  an  agreement,  as  it  declared,  to  estab- 
lish and  maintain  fair  and  uniform  rates  of  freight,  and  to  equahze 
the  business  oiP  forwarding  on  the  Erie  aud  Oswego  canals  among 
themselves,  and  to  avoid  unnecessary  expenses  in  doing  the  same. 
The  court  says,  though  the  agreement  was  fair  enough  on  its  face, 
yet  the  effect  of  ft  was  to  destroy  rivalry,  and  keep  up  the  prices  of 
certain  rates  fixed  by  themselves,  and  for  that  reason  the  contract 
was  held  void.  Recognizing  the  right  of  khe  public  to  an  unre- 
stricted competition  in  trade  one  of  its  strongest  demands  is  that 
great  monopolies  shall  not  be  permitted  to  control  prices  and  rule 
labor  in  their  own  interests;  and  to  that  end  many  States  have  at- 
tempted by  legislative  enactments  to  forbid  the  consohdation  of 
parallel  lines  of  railroad  and  telegraph  companies  that  competition 
may  not  be  destroyed,  and  that  the  public  may  be  protected  from 
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an  arbitrary  standard  of  prices,  which  are  established  (and  naturally 
enough)  more  from  motives  of  self  interest  than  a  desire  to  pro- 
mote the  public  welfare.  The  divisibility  of  this  contract  is  argued, 
that  if  some  portions  of  it  are  against  public  policy,  there  are  other 
provisions  in  it,  which  may  be  sustained.  It  is  hardly  necessary  to 
determine  that  question,  as  the  contract  must  be  declared  invalid  in 
the  provisions  for  a  violation  of  which  this  suit  is  brought.  But  I 
may  say  that  the  whole  contract  has  but  one  tendency,  that  all  its 
provisions  distinctly  point  to  one  end,  that  of  maintaining  an  arbi- 
trary standard  of  rates,  which  inevitably  tend  to  prevent  that  com- 
petition that  would  otherwise  exist.  It  was  well  aimed,  and  hit  the 
mark;  as,  for  example,  the  provision  that  limits  the  number  of  so- 
licitors to  five  for  each  company  without  regard  to  its  business, 
providing  how  clerks  shall  be  paid,  and  that  any  employe  violating 
the  agreement  as  to  rates  a  second  time  shall  be  discharged  and 
shall  not  thereafter  be  employed  in  the  business  by  any  one  a  party 
to  this  compact;  that  no  one  can  secure  employment  except  upon 
certificate  of  the  manager,  thus  leaving  the  details  to  the  caprice  of 
a  manager  as  weD  as  the  establishing  of  all  rating  on  property  so 
insured;  and  further  providing  that  on  a  third  violation  of  the 
agreement  by  a  party  thereto,  he  shall  have  all  his  companies  taken 
from  him  and  be  expelled  from  the  Board.  When  those  provisions 
are  considered  in  connection  with  the  fact  that  the  compact  itself 
has  no  limit  in  point  of  time,  I  am  not  able  to  see  how  any  part  of 
it  may  be  enforced. 

I  have  carefully  read  and  examined  all  the  authorities  cited  by 
counsel  and  many  others,  but  they  are  too  numerous  to  review,  and 
no  good  purpose  would  be  served  by  doing  so  here.  The  great 
weight  of  the  authorities  sustains  the  views  I  have  expressed.  I 
cite  a  few  only,  and  these  most  directly  in  point:  43  N.  Y.,  149;  14 
Wend.,  19,  20;  4  Denio,  363;  68  Pa.  St.,  173;  8  Am.  R,  169;  2  Id., 
171;  18  Ohio  St.,  203;  36  Id.,  670;  22  Id.,  619.  Parsons  on  Con- 
tracts, 4th  ed.,  264,  and  authorities  there  cited.  Parties  to  agree- 
ments of  this  kind  may  voluntarily  execute  them  themselves,  if  they 
see  proper.  Lawyers  and  physicians  may  establish  and  maintain 
uniform  prices  in  fee-tbills  on  the  same  principle,  but  courts  will 
not  lend  their  aid  to  enforce  them.  Belief  is  not  refused  on  a 
breach  of  such  agreements  that  the  party  who  made  and  violated 
the  agreement  may  escape  damages  on  account  of  any  injustice  or 
hardship  to  him;  nor  will  the  court  award  damages,  notwithstanding 
the  attitude  of  such  party  before  the  court;  but,  as  I  have  said,  be- 
cause the  first  purpose  of  the  courts  is  to  look  to  the  welfare  of  the 
public,  and  if  the  enforcement  of  the  agreement  would  be  inimical 
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to  its  interests,  no  relief  could  be  granted  to'  the  party  injured,  and 
even  though  it  might  thereby  result  beneficially  to  the  party  who 
made  and  violated  the  agreement. 

The  demurrer  to  the  complaint  is  sustained,  and  judgment  will 
be  entered  accordingly. 


STORAGE  OF  INFLAMMABLES  --PREMISES. 


Supreme  Covrt  (f  New  York,  Appellate  Division,  First  Department. 
EUGENE  RAU,  Plaintiff  Appellant 

WESTCHESTER  FIRE  INS.  CO.  D^endant'Be$pondent. 

The  policy  was  on  machinery  '*  contained  in  the  brick  buildings  with  frame 
additions  attached,  situate ''  on  a  certain  street,  and  prohibited  the  keep- 
ing of  more  than  one  quart  of  benzine  on  the  *^  premises.'' 

Held,  That  the  storage  of  several  barrels  of  benzine  in  an  open  shed  a  few  feet 
away  was  not  a  violation. 

Held,  That  the  word  premises  meant  the  building. 

RUHSET,  J. 

The  action  was  upon  a  policy  of  fire  insurance  by  wbicb  the  de- 
fendant insured  the  plaintiff  against  loss  by  fire  upon  certain 
machinery  in  the  brick  building  with  frame  additions  in  the  city  of 
Paterson,  N.  J.  The  defense,  so  far  as  material  to  this  appeal,  was 
based  upon  a  claim  that  the  assured  kept  upon  the  premises  ben- 
zine to  an  amount  exceeding  twenty-five  pounds,  and  in  violation  of 
one  of  the  conditions  of  the  policy,  and  that  therefore  the  contract 
of  insurance  was  avoided.  The  sole  question  presented  was  whether 
the  benzine,  which  was  undoubtedly  kept  by  the  plaintiff,  was  upon 
the  premises  within  the  meaning  of  those  words  used  in  the  policy. 

The  facts  were  not  in  dispute.  The  policy  was  written  on  ma- 
chinery, fixed  and  movable  machines,  etc.,  etc.,  *' all  contained  in 
the  brick  buildings  with  frame  additions  attached,  situate  on  the 
north  side  of  Pearl  Street,  or  15th  Avenue,  about  125  feet  east  of 
East  18th  Street,  Paterson,  N.  J."  The  business  carried  on  in  the 
buildings  was  the  dyeing  and  finishing  of  silks  and  velvets,  and  in 
that  business  it  was  necessary  to  use  benzine  to  some  extent  and 
for  some  purposes.  To  that  end  the  policy  permitted  the  assured 
to  keep  and  use  ''on  the  premises"  one  quart  of  benzine;  and  that 
quantity  was  kept  in  the  buildings  in  which  was  the  insured  prop- 
erty. These  buildings  were  situated  upon  a  lot  upon  which  was 
also  an  open  shed  at  some  small  distance  from  the  buildings,  in 
which  it  is  claimed  that  three  or  five  barrels  of  benzine  were  habitu* 
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ally  kept  by  the  plaiDti£f.  While  the  facts  in  regard  to  this  matter 
are  not  contradicted,  they  are  Dot  precisely  clear.  But  it  is  very 
certain  that  there  was  no  evidence  which  would  warrant  the  find- 
ing by  the  court  that  this  comparatively  large  quantity  of  benzine 
was  kept  or  stored  auy  where  within  the  buildings  in  which  the  in- 
sured property  was  placed,  but  that  it  was  kept  in  an  open  shed  on 
the  same  lot,  and  eight  or  teu  feet  away  from  those  buildings,  and 
in  no  way  connected  with  any  of  them. 

The  question  presented,  therefore,  is  whether  the  benzine  was  on 
"  the  above  described  premises  "  within  the  meaning  of  these  words 
as  used  in  the  policy;  because,  unless  it  can  be  said  to  be  there 
situated,  it  clearly  was  not  within  the  conditions.  In  order  to  learn 
whether  it  was  within  the  conditions  it  is  necessary  to  refer  to  the 
policy  to  see  what  premises  were  described  in  it.  The  premises 
were  those  in  which  the  insured  property  were  situated;  and  we 
find  that  the  description  of  the  place  where  that  property  was  is 
that  above  quoted  in  this  opinion.  No  other  place  is  referred  to, 
and  DO  other  premises  are  mentioned.  The  policy  speaks  of  *'  the 
brick  building  with  the  frame  additions  attached."  There  are  no 
other  'premises'*  described  in  the  policy,  and  the  word  "premi- 
ses," therefore,  can  be  construed  to  mean  on]y  those  buildings  which 
are  mentioned  as  containing  the  insured  property,  and  not  the  lot 
on  the  outside  upon  which  none  of  the  buildings  stood.  This  con- 
struction of  these  particular  words  is  that  always  adopted  by  the 
courts:  Allemania  Fire  Ins.  Co.  vs.  Pittsburg  Exp.  Coc,  10  Central 
Rep ,  292;  N.  W.  M«t.  Life  Ins.  Co.  vs.  Ger.  Fire  Ins.  Co.,  40  Wise, 
446;  Oarlin  vs.  Western  Assur.  Co.,  57  Maryland,  515;  Sperry  vs. 
Ins.  Co.  of  North  America,  14  Ins.  L.  J.,  141;  May  on  Insurance, 
sections  228,  243. 

The  evidence  failed  to  show  that  any  benzine,  except  perhaps  the 
single  quart  which  the  assured  was  at  liberty  to  keep,  was  kept 
within  the  buildings  in  which  the  insured  property  was.  In  the 
absence  of  that  proof  the  defendant's  case  failed,  and  it  was  error, 
therefore,  t<>  permit  it  to  succeed  upon  the  evidence  as  it  stood. 

For  that  reason  the  judgment  and  order  must  be  reversed  and  a 
new  trial  granted  with  the  costs  to  the  appellant  to  abide  the  event 
of  the  action.    All  concur. 
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MISCELLANY. 

Cases  to  which  an  insarance  oomDany  may  or  may  not  be  a  party,  which 
are  not  actions  oo  policies,  bat  which  relate  to  matters  ontside  of  insurance 
proper;  as,  Jurisdiction,  receiver,  injunction,  pleading,  practice,  mandamus, 
wills,  usury,  lodges,  the  relations  of  statute  laws  to  corporations,  laws  of 
sister  States,  etc.,  wliere  the  principles  and  practice  of  insurance,  as  such, 
•re  not  specifioallT  involved;  and  other  cases  of  incidental  interest  to  under- 
writers, or  where  for  special  reasons  a  fall  report  has  been  deemed  unnecessary. 
These  sketches  are  given  merely  as  chapters  of  curreut  information,  and  are 
not  intended  as  digests,  nor  for  citation. 

Liability  of  Llotds  fob  Fibe  Patbol  Expenses. 

In  the  case  of  the  New  York  Board  of  Underwriters  vs.  Whipple 
et  al.,  decided  Dec.  30,  1898,  by  the  Supreme  Court  of  New  York, 
1st  Dept,  it  was  held  that  the  agent- of  a  Lloyds  was  the  chief 
officer  against  whom  action  might  be  brought,  and  that  the  in- 
dividual members  of  such  Lloyds  were  jointly  and  severally  liable 
for  assessments  made  on  the  Lloyds  for  maintaining  the  New  York 
Fire  Patrol,  by  the  New  York  Board  of  Fire  Underwriters,  under 
the  statute. 

License  Fees. — Mandamus. 

In  the  case  of  State  ex  rel.  Fidelity  &  Casualty  Co.  vs.  Fricke, 
Commissioner,  decided  by  the  Supreme  Court  of  Wisconsin,  Dec. 
16,  1898,  it  was  held  that  the  law  in  Rev.  St.  1878  imposing  on 
accident  companies  the  same  fees  and  taxes  as  fire  companies  does 
not  relieve  foreign  accident  companies  from  the  license  fees  im- 
posed in  another  section.  Where  the  statute  imposes  on  the  com- 
missioner the  duty  of  revoking  the  license  of  a  company  failing  to 
comply,  and  which  has  iu  past  years  failed  to  pay  such  fees,  though 
limitation  would  preclude  their  recovery,  he  cannot  be  compelled 
by  mandamus  to  issue  a  license. 

Plate  Glass  as  Accident  Insubance. 
In  the  case  of  State  ex  rel.  Metropolitan  Plate  Glass  Ins.  Co.  of 
New  York  vs.  Fricke,  Commissioner,  decided  by  the  Supreme  Court 
of  Wisconsin,  Dec.  16, 1898,  it  was  held  that  a  company  doing  a 
plate  glass  business  was  doing  an  accident  business  within  Bev.  St. 
1898  §  1978,  imposing  a  license  fee  on  such  company. 

Notice  op  Delinquency. 
The  New  York  statute  requiring  a  notice  to  be  mailed  to  the  in- 
sured before  forfeiture  for  nonpayment  of  premium,  does  not  re- 
quire such  notice  to  be  sent  to  the  beneficiary  according  to  the 
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decision  of  the  Kansas  Court  of  Appeals,  Jan.  16, 1899,  in  the  case 
of  linn  Y8.  N.  Y.  life  Ins.  Co. 

Rights  of  Benefioubt  of  Industrial  Poligt. 
In  the  case  of  Golden  vs.  Metropolitan  Life  Ins.  Co.,  decided  by 
the  Supreme  Court  of  New  York,  Ist  Dept.,  Dec.  28, 1898,  it  was 
held  that  where  a  different  beneficiary  had  been  named  in  the  ap- 
plication which  was  part  of  the  policy,  the  husband  of  insured,  who 
was  executor  and  had  the  policy  in  his  possession,  could  not  de- 
mand that  he  was  entitled  to  the  claim  under  the  following  policy 
provision: — 

Fifth.  The  prodaction  by  the  compaoy  of  this  policy,  and  of  a  receipt  for 
the  sum  ossared,  signed  by  any  person  famishing  proof  satisfactory  to  the 
company  that  be  or  she  is  the  beneficiary,  or  an  executor  or  administrator, 
hnsband  or  wife,  or  relative  by  blood,  or  connection  by  marriage,  of  the 
insured,  shall  be  conclusive  evidence  that  such  sum  has  been  paid  to  and 
received  by  the  person  or  persons  lawfully  entitled  to  the  same,  and  that  all 
claims  and  demands  upon  said  company  under  this  policy  have  been  fully 
satisfied. 

Bights  of  Childrkn  in  Case  of  Wife's  Policy. 

In  the  case  of  Yoss  vs.  Connecticut  Mutual  Life  Ins.  Co.,  decided 
by  the  Supreme  Court  of  Michigan,  Jan.  3, 1899,  the  policy  insured 
E  for  the  benefit  of  his  wife,  and  in  case  of  her  death  was  payable 
to  her  children  or  to  their  guardian  if  under  age.  The  policy  was 
from  time  to  time  reduced  Id  amount  by  mutual  consent,  but  other- 
wise it  remained  in  force.  Prior  to  the  last  two  reductions,  one  of 
the  children  had  died,  leaving  a  wife  and  children,  and  subsequently 
the  wife  of  E  died. 

Held,  that  as  to  who  were  beneficiaries  the  policy  should  be  con- 
strued as  originally  issued,  and  the  grandchildren  were  entitled  to 
their  father's  share.     The  court  said: — 

''The  general  rule  is  that,  where  the  contingency  is  of  such  a 
nature  that  no  interest  vests  until  the  happening  of  the  event  upon 
which  the  estate  depends,  nothing  is  transmitted  to  the  heirs.  So, 
too,  if  the  death  of  a  party  in  whom  a  contingent  interest  is  vested 
is  an  event  by  reason  of  its  happening  before  some  other  event 
upon  which  the  estate  is  given  to  others,  the  heirs  take  nothing. 
In  the  present  case,  however,  the  widow  was  to  take  the  whole  on 
condition  she  survived  her  husband;  but,  if  she  departed  this  life 
before  him,  the  fund  was  to  be  paid  in  full  to  her  children.  These 
children,  then,  as  in  the  case  of  Insurance  Co.  vs.  Palmer  (42  Conn.» 
60),  were  vested  with  this  fund  on  condition  that  the  mother  died 
before  the  assured.    This  event  happened.    The  right  was  more 
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than  a  mere  expeotancy  or  naked  possibility.  It  was  a  possibility 
coupled  with  an  interest,  which  was  transmissible  to  the  heirs  of 
the  childreD.  This  rule  was  adopted  in  Insurance  Co.  vs.  Fish,  59 
N.  H.,  126;  Winslow  vs.  Goodwin,  7  Mete.  (Mass.),  363.  See,  also, 
Lockwood  vs.  Insurance  Co.,  108  Mich.,  334,  66  N.  W.,  229." 

Benevolent  Society. — Rights  op  Cbeditobs. 
In  the  case  of  Fisher  vs.  Donovan  et  al.  the  Supreme  Court  of 
Nebraska  on  Jan.  5,  1899,  furnished  the  followinoj  syllabus: — 

To  create  a  trnst  fand  out  of  which  a  trustee  may  make  disbursements,  the 
trustor  must  have  some  present  or  future  right  to,  or  interest  in,  the  fund  di- 
rected to  bd  set  apart. 

A  member  of  a  fraternal  beueficiary  society  has  no  such  interest  or  propertv 
in  the  proceeds  of  a  certificate  therein  that  he  can  impress  such  proceeds  with 
a  trust  in  favor  of  his  creditors. 

A  certificate  in  a  fraternal  beneficiary  society  is  a  mere  expectancy,  and  the 
beneficiary  has  no  vested  right  therein. 

A  member  holding  a  certificate  in  a  fraternal  beneficiary  society  may,  at 
his  option,  change  the  beneficiary  therein,  so  long  as  he  complies  with  the 
laws  of  such  society,  and  keeps  within  its  limitations,  and  those  of  the  statute 
under  which  it  is  organized. 

Upon  the  death  of  a  member  holding  a  certificate  in  a  fraternal  beneficiary 
society,  the  money  arising  from  such  certificate  vests  absolutely  in  the  bene- 
ficiary properly  designated  by  the  member. 

Creditors  have  no  right  to,  or  interest  in,  a  certificate  in  a  fraternal  bene- 
ficiary society,  either  before  or  after  the  death  of  the  member,  and  they  can- 
not participate  in  the  fund  derived  therefrom. 

The  contrary  not  appearing,  the  statute  of  a  sister  State  will  be  presumed 
to  be  similar  to  our  own. 

The  rules  and  regulations  of  fraternal  beueficiary  societies  for  the  creation 
and  payment  of  their  funds  to  ihe  properly  designated  beneficiaries  should 
receive  such  liberal  construction  as  to  carry  out  the  benevolent  purposes 
sought  to  be  accomplished. 

The  promise  of  one  party  to  pay  the  debt  of  another  cannot  be  enforced  un- 
less such  promise  be  in  writing,  signed  by  the  party  to  be  charged. 

Insurable  Intebest  of 'Creditors. 

The  Supreme  Court  of  Georgia,  in  the  case  of  Exchange  Bank  of 

Macon  vs.  Loh  et  al.,  decided  July  18,  1898,  furnished  the  following 

syllabus  : — 

A  creditor  has,  for  the  purpose  of  indemnifying  himself  against  loss,  but 
for  no  other,  an  insurable  interest  in  the  life  ot  his  debtor. 

This  interest  cannot  exceed  in  amount  that  of  the  indebtedness  to  be 
secured. 

Such  indebtedness  may,  however,  include  the  cost  of  taking  oqt  and  keep- 
ing up  the  insurance,  if  made  a  chai'ge  against  the  debtor  or  his  estate.  Or 
upon  the  procee<]s  of  the  policy  when  collected. 

Courts  should  not  concern  themselves  with  the  disposition  of  the  proceeds 
of  "  wagering ''  policies. 

The  evidence  in  the  present  case  warranted  a  jBnding  that  the  policy  in 
question  was  not  of  this  character,  but  that  it  was  in  good  faith  taken  out  by 
^e  Insured  himself,  and  by  him  assigned  to  his  creditor  as  collateral  security 
merely ;  and  the  judgment  rendered  was  not  contrary  to  law. 
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EviDENGE  OP  Title. 
In  the  case'  of  American  Fire  iDBuraoce  Company,  of  Philadel- 
pliia,  TB.  Landfare  et  al,  decided  by  the  Supreme  Court   of  Ne- 
braska, November  3,  1898,  the  following  syllabus  was  furnished 
by  the  court : — 

Policy  of  fire  InBurance  is  prima  fkcie  an  admiseion  b j  the  insnrer  of  the 
title  or  ownership  of  the  insnred  to  the  property  covered  by  the  policy. 

The  introduction  in  evidence  of  a  recorded  deed,  by  the  grantee  mentioned 
therein,  in  support  of  bis  claim  of  title  to  the  property,  is  sufficient  to  estab- 
lish hia  aeceptance  of  such  deed. 

One  is  not  bound  to  know  at  his  peril  all  that  is  contained  in  a  newspaper 
to  which  he  is  a  subscriber.  He  is  chargeable  with  knowledge  of  all  matters 
contained  in  such  publication  which  he  has  seen  or  read,  as  well  as  all  mat- 
ters of  advertisements  published  in  such  newspaper  in  obedience  to  some 
statute  or  legal  order*  and  which  the  law  has  made  conclusive  of  his  rights, 
whether  he  ever  kuew  it  or  not. 

Proof  of  the  publication  in  a  newspaper,  as  an  item  of  news,  of  the  giving 
of  a  mortgage  upon  certain  real  estate,  is  alone  insufficient  to  establish  that  a 
particular  subscriber  had  actual  knowledge  of  the  existence  of  such  mort- 
gage. 

Error  cannot  be  predicated  upon  the  admission  of  evidence  to  establish  a 
particular  issue,  where  such  issue  is  subsequently  withdrawn  from  the  con- 
sideration of  the  jury  by  the  court  in  its  instructions. 

A  party  cannot  complain  of  the  giving  of  an  instruction  in  harmony  with 
one  which  he  requested. 

One  who  tenders  an  instruction  which  is  given,  which  assumes  the  exist- 
ence of  evidence  to  establish  an  issaable  fact  in  the  case,  cannot  afterwards 
be  heard  to  assert  that  there  was  no  evidence  received  tending  to  prove  such 
fact. 

A  general  exception  to  instructions  is  insufficient.  Where  a  charge  con- 
sists of  several  paragraphs,  there  mnst  be  an  exception  to  each  instruction 
claimed  to  be  erroneous. 

An  Qssignment  in  a  motion  for  a  new  trial,  that  a  group  of  instructions  is 
erroneous,  is  insufficient  if  one  of  them  is  without  error,  and  was  properly 
given. 

Error  in  entering  a  judgment  for  a  stated  sum  upon  an  insurance  policy  in 
fnvor  of  two  joint  plaintifiS;  the  insured  and  the  owner  of  a  mortgage  on  the 
insured  premises,  where  the  latter  alone  was  entitled  to  recover  the  full 
amount  of  the  loss,  is  harmless,  since  it  is  immaterial  to  the  defendant 
whether  it  pays  the  sum  to  one  or  both  ;  and  the  payment  of  the  judgment 
would  be  a  complete  bar  to  any  subsequent  action  brought  by  either  plaintiff 
upon  the  same  policy. 

It  is  within  the  discretion  of  the  trial  court  to  submit  or  withhold  ques- 
tions for  special  findings  of  the  jnry^  and  its  ruling  in  that  regard  will  not  be 
molested  unless  an  abuse  of  discretion  clearly  appears. 

A  motion  in  the  lower  court  to  retax  costs  is  unnecessary  to  review  a  judg- 
ment awarding  an  attorney's  fee  in  an  action  on  an  insurance  policy. 

On  rederinff  judgment  on  a  policy  of  insurace  on  real  property,  a  reason- 
able attorney's  fee  may  be  allowed  plaintiff,  and  taxed  as  costs,  without  re- 
gard to  the  date  the  risk  was  written. 

When  Pbekium  is  Due. 

In  the  case  of  Eimbro  vs.  CoutiDental  lus.  Co.,  decided  by  the 

Supreme  Court  of  Teunessee,  Sept.  26,  1898,  the  policy  provided 

that  the  installment  note  of  $23.80  should  fall  due  as  follows:  *'$5.95 

on  the  first  days  each  of  March,  1893,  4,  5,  and  6."    This  was  held  to 
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mean  that  the  premium  was  due  on  the  first  day  of  March  in  each- 
year.  The  policy  was  taken  out  March  10,  1892,  to  extend  ix> 
March  10,  1897,  and  provided  for  the  payment  of  a  premium  of 
$4.20  at  the  time  of  issue  and  of  $5.95  on  the  first  day  of  each  suc- 
ceeding March.  The  policy  provided  against  liability  if  a  loss  oc- 
curred while  a  premium  note  was  past  due  and  unpaid,  and  the 
note  had  a  like  provision.  The  fire  occurred  March  9,  1894.  The 
premium  due  1st  of  March,  1894,  was  then  past  due  and  unpaid. 
It  was  held  that  the  application,  premium  note  and  policy  should 
be  construed  together,  and  that  the  premium  was  due  on  the  Ist  of 
March,  but  continued  the  policy  in  force  from  the  10th  of  March  to 
the  10th  of  March  following,  therefore,  thef  payment  in  1893  con- 
tinued the  policy  in  force  until  March  10, 1894. 

MiSBEPBESENTATION   OF   HeALTH. 

In  the  case  of  Ferris  vs.  Home  Life  Assur.  Co.,  decided  by  the 
Supreme  Court  of 'Michigan,  Nov.  9, 1898,  the  applicant  warranted 
that  no  physician  had  ever  given  an  unfavorable  opinion  on  his  life. 
It  was  established  by  the  evidence  that  a  physician  had  examined 
him  for  another  company,  and  had  informed  him  that  he  had  traces 
of  Bright*s  disease,  and  at  his  request  did  not  report  to  the  com- 
pany the  fact.  There  was  no  evidence  that  insured  had  ever  ap- 
plied to  it  for  membership.  But  insured,  when  afterwards  solicited 
to  insure  elsewhere,  replied  that  be  was  not  eligible,  as  he  had  been 
tdi^  he  had  Bright's  disease.  The  court  held  that  a  verdict  should 
havk  been  directed  for  the  company  and  said:  *'It  is  a  right  which 
insu^nce  companies  have,  to  be  truthfully  informed  whether  an 
applictmt  for  insurance  has  before  then  applied  for  insurance,  and 
been  rejected,  and  to  know  whether  a  medical  examiner  has  de- 
clined ^  give  a  favorable  opinion  upon  his  application  for  insur- 
ance, so  tl»at  the  persons^  whose  duty  it  is  to  act  upon  the  applica- 
tion, upon  the  part  of  the  company,  may  act  intelligently." 

Bepbssbntations  as  to  Liquob. 
In  the  case  of  Sadley  vs.  Provident  Savings  Life  Assur.  Society, 
decided  by  the  United  States  Circuit  Court  of  Massachusetts,  Nov» 
30,  1898,  the  insur^  was  engaged  in  extensive  manufacturing  in- 
terests, but  about  five^►years  previous  he  had  been  eng^aged  in  busi- 
ness as  a  druggist  which  was  not  limited  to  such  liquors  as  were 
needed  in  that  business,  but  that  he  made  large  sales  of  liquors  for 
family  use,  if  not  for  consuii\ption  on  the  premises.  In  his  applica- 
tion he  represented  that  he  had  never  directly  or  indirectly  en- 
gaged in  the  sale  of  such  liqi^ors.    It  was  held  that  there  wa& 
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gronnd  for  a  jurr  to  find  that  the  refereDce  of  such  a  question  to 
his  drug  business  did  not  occur  to  him,  and  unless  material  to  the 
risk,  or  made  with  intent  to  deceiye,  the  representation  would  not 
defeat  the  policy. 

Statdtoby  Notice  op  Nonpatmemt  op  Pbemiuh. 

In  the  case  of  Germania  Life  Ins.  Co.  vs.  Peetz,  decided  by  the 
Ciyil  Court  of  Appeals  of  Texas,  Oct.  19, 1898,  the  policy  was  in- 
sured under  a  statutory  law  that  it  should  not  be  forfeited  for  non- 
payment of  any  annual  premium  or  portion  thereof  without  previ- 
ous notice.  It  was  held  that  it  applied  to  policies  in  t?hich  the 
premiums  were  payable  semi-annually  or  by  installments,  and  that 
the  statute  became  a  part  of  the  contract  so  that  its  subsequent  re- 
peal and  alterations  would  not  a£fect  the  case  so  long  as  it  was  a 
continuing  policy,  tod  not  annually  renewable  on  payment  of  pre* 
mium. 

Evidence  op  Intemperance. 

In  the  case  of  Home  life  Ins.  Co.  vs.  Seibert,  decided  by  the  Su- 
preme Court  of  Virginia,  Sept  28, 189^,  the  insured  stated  that  he 
had  never  been  treated  for  the  alcohol  habit.  Physicians  testified 
that  they  had  so  treated  him.  It  was  held  that  this  evidence  of  a 
false  answer  was  not  affected  by  evidence  that  he  was  a  temperate 

man. 

» 

Right  op  Subbooation. 
In  the  case  of  Atchison,  T.  &  S.  F.  B.  Co.  vs.  Neet  et  al.,  decided 
by  the  Court  of  Appeals  of  Kansas,  R  D.,  Aug.  18, 1898,  the  court 
furnished  the  following  syllabus: — 

An  insiiTer  may  join  with  the  insured  as  plaintiff  to  recover  fur  the  loss  of 
property  negligently  destroyed  by  tire. 

When  an  insarance  company  has  paid  a  loss  nnder  a  valid  and  binding 
XN>licy,  said  company  can,  m  an  action  against  the  person  who  negligently 
destroyed  i»noh  property,  be  snbrogated  to  the  rights  of  the  insured  m  the 
judgment  rendered  against  said  person,  but  only  in  the  amount  which  it  has 
paid  to  the  insured. 

Change  op  Certdpicate. 
In  the  case  of  Hamilton  vs.  Boyal  Arcanum,  decided  by  the 
Supreme  Court  of  Pennsylvania,  Jan.  2,  1899,  the  rules  of  the 
Association  provided  that  the  beneficiary  might  be  changed  by 
delivering  the  certificate  to  the  secretary  with  a  surrender  in 
writing  and  a  direction  as  to  the  change,  which  documents  must 
be  forwarded  under  seal  of  the  council  to  the  supreme  secretary. 
The  secretary  of  the  chapter  prepared  a  written  surrender  of  his 
own  certificate  and  a  direction  for  the  change  which  he  inclosed 
in  a  sealed  envelope  and  directed  to  the  supreme  secretary,  but 
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left  it  in  bis  desk,  where  it  remained  for  several  days  while  he  was 
engaged  in  his  duties,  and  was  found  after  his  death.  It  was  held 
that  the  neglect  of  delivery  where  he  had  full  control  defeated  the 
change. 

What  is  Asbesbhent  Insubakce? — Payment  op  Pbeioum  by  Note. 

The  statute  of  Missouri  defines  assessment  insurance  as  a  contract 
depending  on  the  collection  of  assessments  from  holders  of  similar 
contracts.  It  was  held  by  the  Supreme  Court  of  Missouri,  in  the 
case  of  Jacobs  vs.  Omaha  Life  Association,  decided  Nov.  15, 1898, 
that  a  contract  in  which  the  payments  were  annual  premiums  based 
on  age  according  to  a  table,  and  which  were  to  be  applied  as  ad- 
ivance  deposits  for  payment  of  death  losses  and  expenses  and  might 
be  supplemented  by  calls  for  contributions  in  case  of  deficiency^ 
was  not  an  assessment  contract,  and  was  embraced  within  the 
statute  governing  ordinary  insurance  which  provided  that  it  could 
not  be  avoided  by  a  representation  which  did  not  contribute  to 
the  contingency. 

It  was  further  held  that  a  note  which  was  given  to  the  agent  for 
the  premium  and  discounted  by  him  and  accounted  for  to  the  com- 
pany and  afterwards  paid  by  insured's  estate  was  a  cash  payment 
of  premium,  within  a  policy  provision  requiring  such  payment. 

Fraternal  Society  as  an  Insurance  Company. 
In  the  case  of  Toomey  v&  Supreme  Lodge,  Knights  of  Pythias, 
decided  by  the  Supreme  Court  of  Missouri,  Dec.  13, 1898,  it  was 
held  that  a  charter  amendment  which  authorized  the  issue  of  en- 
dowment policies  under  fixed  premiums  made  the  society,  as  to  the 
holders  of  such  policies,  an  old  line  company  and  subject  to  a  statu- 
tory limitation  that  suicide  was  available  as  a  defense  only  when 
contemplated  at  the  time  of  insuring. 

Nonpayment  of  Assessments. 
In  the  case  of  Hartford  Life  Ina  Co.  vs.  Hyde  et  al,  decided  by 
the  Supreme  Court  of  Tennessee,  Oct.  21, 1898,  it  was  claimed  that 
the  policy  was  void  through  the  nonpayment  of  an  assessment  on 
the  date  when  due.  The  policy  provided  that  such  assessments 
should  be  levied  according  to  a  certain  table,  and  as  further  deter- 
mined by  ages  and  maximum  indemnity  for  deaths  with  due  allow- 
ance for  discontinuances.  It  was  held,  that  the  assessment  was  not 
fixed  at  a  determined  figure,  but  contemplated  an  assessment  by 
the  directors  with  due  notice  given  and  amount  stated.  The  mere 
mailing  by  the  insured  of  a  certain  amount  was  not  such  a  recog- 
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BitioD  of  tbe  amount  as  relieyed  the  company  from  proving  it  as 
well  as  that  it  was  properly  authorized.  The  uniform  custom  of 
giving  notice  of  such  assessments  relieved  the  insured  from  obliga- 
tion to  pay  until  notice  had  been  given. 

Refobmation  in  Case  of  Mistake. — Subbooation. 
In  the  case  of  Ordway  vs.  Chace,  decided  by  the  Court  of  Chan- 
cery of  New  Jersey,  Dec.  128, 1898,  fche  following  syllabus  is  furnished 
by  the  Atlantic  Reporter: — 

Where  a  policy  provides  that  it  shall  be  void  if  the  interest  of  insured  he 
other  than  unconditional  and  sole  ownership,  and  his  interest  is  that  he  has 

fiven  his  bond  for  a  debt  secured  by  a  mortgage  of  the  premises,  and  is  the 
older  of  a  subsequent  mortgage  made  by  the  owner,  the  company  is  not 
liable,  either  to  insured  or  the  owner. 

A  policy  is  not  contrary  to  public  policy  because  it  provides  that  it  shall  be 
void  if  insured  conceals  or  misrepresents  any  material  fact  or  circumstance 
concerning  the  insurance  or  the  subject  thereof,  or  if  his  interest  in  the  prop- 
erty is  not  truly  stated,  or  if  his  interest  be  other  than  unconditional  ana  sole 
ownership,  or  if  the  subject  of  insurance  be  a  building  on  ground  not  owned 
by  him  in  fee. 

To  sustain  a  policy  not  made  to  the  owner  of  the  property  because  the  com- 
pany had  notice  thereof,  actual  notice  must  be  shown. 

A  property  owner  procured  a  policy  in  the  name  of  a  purchaser,  describing 
it  as  locatea  **at  the  head  of  Union  St.  in  Montclair,  N.  J.,  and  occupied  as  a 
dwelling,  and  $1,000  on  a  frame  stable  situate  on  said  premises.'^  A  broker, 
on  the  expiration  of  a  prior  policy,  which  he  had  procured  on  the  property, 
applied  to  the  same  company  for  a  policy  in  the  owner's  name,  describing  the 
property  as  located  "at  the  junction  of  Upper  Mountain  Ave.  and  Union  St. 
in  Montclair,  N.  J.''  The  a^ent  who  issued  this  policy  knew  nothing  of  the 
first,  which  was  issued  by  his  predecessor,  and  before  issuing  it  he  caused  a 
survey  of  the  premises  to  be  made.  Heldy  that  because  of  the  variance  in  the 
descriptions  the  company  was  ngt  charged  with  notice  that  both  policies  were 
issued  on  the  same  property. 

Where  an  insurer  issued  two  policies  on  the  same  property  by  mistake, 
caused  by  a  variance  in  the  descriptions,  the  policies  cannot  be  reformed, 
since  there  was  no  meeting  of  minds,  and  the  company  did  not  consent  to 
insure  the  same  property  twice. 

Where  a  iM>licy  was  issued  to  a  mortgagee  on  the  supposition  that  he  was 
the  owner  of  the  property,  and  the  premium  was  paid  by  the  owner  without 
the  company's  knowledge,  its  failure,  after  notice  of  the  facts,  to  cancel  the 
policy  does  not  estop  it  (¥om  declaring  the  policy  void  as  to  the  owner  ac- 
cording to  its  terms,  where  it  was  stiU  valid  as  to  the  mortgagee,  to  whose 
rights  the  company  was  entitled  to  be  subrogated  on  payment  of  a  lo^ 

PoucY  Qualification  or  Jcrobs. 

A  corporation  can  not  be  said  to  have  kindred,  but  composed  of 
natural  persons  who  have  kindred,  if  a  juror  be  of  kin  to  one  of 
such  body  he  is  incompetent  to  serve  in  a  cause  where  such  corpo- 
ration is  a  party,  particularly  so  as  in  the  case  of  a  mutual  insur- 
ance company  where  each  member  is  subject  to  an  assessment  for 
all  losses  paid  by  it 

Where  a  condition  precedent,  the  performaDce  of  which  is  nec- 
cessary  to  a  right  of  action  exists,  it  must  be  alleged  and  proven, 
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but  a  pleading  defective  by  reason  of  the  omission  of  material  mat- 
ter may  be  aided  by  the  pleading  of  the  adverse  party»  if  by  it  the 
omission  is  supplied,  and  defendant  can  not  properly  object  to  the 
introduction  of  the  policy  sued  on  in  evidence  because  the  petition 
charged  an  "absolute"  promise,  the  policy  containing  a  condi- 
tional obligation  where  the  answer  sets  out  the  contract  in  detail; 
nor  that  the  plaintiffs  instructions  given  failed  to  submit  the  ques- 
tion of  ownership  where  by  its  own  conduct  that  fad  had  been  ad- 
mitted. 

An  instruction  declaring  plaintiff  should  use  that  degree  of  cau- 
tion, which  might  ordinarily  be  expected  of  an  ordinarily  prudent 
person,  under  like  circumstances  sufficiently  covers  the  require- 
ment *'all  proper  precaution"  and  is  a  definition  unobjectionable. 
Such  was  the  syllabus  of  the  case  of  B.  E.  Price  vs.  Patrons'  and 
Farmers'  Protection  Co.,  in  the  Missouri  Court  of  Appeals  and 
Beported  in  Mo.  App,  Beporter,  Vol.  1  No.  16. 

Agents  Commissions  on  XJneabnsd  Premiums. 

The  following  abttrmot  of  a  deoUion  rendered  nine  years  ago  Is  of  sncli  general  Interest  tbat 
we  paUllsh  It  tn  this  number.— [£d.  Iks.  L.  J.] 

In  the  case  of  Devereaux  vs.  In&  Co.,  decided  by  the  Supreme 
Court  of  North  Carolina,  Oct.  81,  1887,  the  company  canceled  a 
policy  shortly  after  its  issue  and  returned  the  premium  less  un- 
earned premium  and  commission  paid  to  agent,  and  directed  him  to 
return  his  commissions  on  the  unearned  premium  to  the  insured. 
He  did  so  and  sued  the  company  for  such  commission. 

The  referee  found  that  the  usage  of  agents  was  to  refund  their 
ratable  charge,  but  that  the  rule  did  not  apply  to  brokers^  as  in  this 
case,  who  returned  commissions  whenever  they  saw  fit  The  court 
said:  ''It  may  well  admit  of  question  whether  the  contingent  termi- 
nation of  the  contract,  an  essential  element  in  it,  does  not  enter 
into  and  modify  the  contract  which  provides  compensation  for 
agents  dependent  upon  the  amount  of  the  premium  received,  so 
that  the  agent  and  the  company  share  only  in  what  is  retained  by 
the  latter.  Such  would  seem  to  result  from  the  restoration  of  the 
contracting  parties  to  their  original  status  except  while  the  con- 
tract was  in  operation.  But  admitting  the  point  to  be  disputable 
and  the  contraction  of  the  agreement  between  the  agent  and  his 
principal  in  this  respect  doubtful,"  the  fact  that  the  agent  had  vol- 
untarily paid  the  insured  defeated  recovery. 
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SUPREME  COURT  OF  MINNESOTA. 


BANHOLZER 

v$, 

NEW  YORK  LIFE  INS.  CO.* 

On  September  16, 1895,  the  defendant  issned  a  policy  of  insurance  on  the  life 
oi  plaintiff's  husband,  of  which  she  was  the  beneficiary,  the  premium 
being  payable  yearly  in  advance.  It  was  proyided  in  the  policy  that, 
''if  any  premium  is  not  paid  ou  or  before  the  day  when  due,  this  policy 
((hall  become  yoid,  and  all  payments  previously  made  shall  remain  the 

Property  of  the  company";  also  that  the  policy  should  be  deemed  a  New 
otK  contract,  and  be  construed  according  to  the  laws  of  that  State.  At 
that  time  there  was,  and  still  is,  in  force  a  statute  of  that  State,  provid- 
ing that  no  policy  should  be  forfeited  or  lapsed  by  reasou  of  noupavment, 
when  due,  of  any  premium,  interest,  or  installment,  or  any  failure  thereof, 
unless  a  prescribed  notice  is  served  on  the  insured  at  least  fifteen  and  not 
more  than  forty-five  days  prior  to  the  day  when  the  same  is  payable. 
When  the  second  year's  premium  became  due,  on  September  16, 189i6,  the 
insured  paid  a  part  in  cash,  and  for  the  balance  gave  the  defendant  his 
note  at  six  months,  which  expressly  stated  that  it  was  given  in  part  pay- 
ment of  the  premium,  with  tne  understanding  that  all  claims  to  further 
insurance,  and  all  benefits  whatever,  which  full  payment  of  the  premium 
in  cash  would  have  secured,  should  be  immediately  void  and  forfeited  if 
the  note  was  not  paid  at  maturity ;  and  as  a  part  of  the  same  transaction 
the  defendant  gave  the  insured  a  receipt  for  the  note,  which  stated  that 
the  policy  is  in  force  until  September  16,  1897,  in  accordance  with  its 
terms  and  conditions,  provided  the  above  note  is  paid  at  maturity.  At 
the  maturity  of  this  note,  on  March  16, 1897,  the  insured  paid  a  further 
sum  in  cash  on  the  premium,  and  for  the  balance  still  remaining  gave  his 
note  at  sixty  days,  containing  the  same  terms  and  conditions  as  the  first 
note,  and  received  a  similar  receipt  therefor.  This  note  was  not  paid  at 
maturity,  and  the  insured  never  tendered  payment  until  June  18th,  when 
the  defendant  declined  to  accept  it.  Pnor  to  the  time  the  annual  pre- 
mium became  due  in  September,  1896,  the  defendant  seasonably  gave  the 
notice  required  by  the  New  York  statute,  but  it  did  not  give  any  such 
notice  prior  to  the  maturity  of  either  of  the  notes  referred  to.  On  May 
26,  1897,  the  defendant,  by  letter,  referring  to  the  failure  of  the  insured 
to  pay  his  note,  which  had  matured  on  the  16th  of  the  month,  suggested 
to  the  insured  the  expediency  of  his  taking  steps  to  have  the  policv  put 
in  force  again,  and  to  have  himself  reinstated,  and  expressed  its  willing- 
ness to  do  so  on  easy  terms.  The  defendant  has  never  returned  the  note 
of  the  insured  which  fell  due  May  16th,  but  it  has  never  attempted  to 
enforce  its  payment,  or  asserted  any  rights  under  it,  nor  has  its  return 
ever  been  demanded.  Heldj  Construing  the  contract  according  to  the 
laws  of  New  York,  as  interpreted  by  the  highest  court  of  that  State,  the 
"premium  notice ''  required  by  the  statute  of  that  State  did  not  apply  to 
the  notes;  that,  having  given  the  notice  prior  to  the  time  the  annual  pre- 
mium became  payable  in  September,  1B96,  the  defendant  was  not  required 
to  give  any  other  notice.  Also  that,  upon  the  failure  of  the  insured  to 
pay  his  note  at  maturity,  the  policy  was  forfeited,  and  became  absolutely 
void,  unless  such  ground  of  forfeiture  was  waived  by  the  defendant  either 
by  its  prior  course  of  conduct  or  by  its  subsequent  conduct.  No  declara- 
tion of  forfeiture  was  necessary.  Also  that,  upon  the  facts,  there  was  no 
such  waiver. 

Statement  of  facts  by  Mitchell,  J. 
On  September  16, 1895,  the  defendant  issued  a  policy  of  insur- 
ance on  the  life  of  William  Banholzer  for  $20,000,  payable,  in  the 

•  BedfUm  iwidend,  Deo.  3. 1898.    8ylM>U8  by  the  Court. 
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alternative,  either  to  himself  in  the  year  1915,  or,  in  case  of  his 
death  prior  to  that  time,  to  his  wife,  Louisa  Banholzer,  the  plaintiff 
and  appellant  herein.  The  consideration  for  the  policy  is  the  sum 
of  $1,146,  to  be  paid  in  advance,  and  the  payment  of  a  like  sum  on 
the  16th  day  of  every  September  of  each  year  thereafter  during  the 
continuance  of  the  policy  until  full  twenty  years'  premiums  were 
paid.  Among  the  conditions  contained  in  the  policy  and  made 
a  part  of  the  contract  of  insurance,  the  following  are  necessary  to 
be  considered  upon  this  appeal: — 

If  any  premium  is  not  paid  on  or  before  the  day  when  due,  this  policy  shall 
become  void,  and  all  payments  previously  made  shall  remain  the  property  of 
the  company,  except  as  hereinafter  provided.  A  grace  of  one  month  may  be 
allowed  in  payment  of  subsequent  premiums  afker  this  policy  shall  have  been 
in  force  three  months,  subject  to  an  interest  charge  at  the  rate  of  5  per  cent 
per  annum  for  the  number  of  days  daring  which  the  premium  remains  due 
and  unpaid.  During  the  month  of  grace  this  policy  remains  in  force,  and  the 
unpaid  premium,  with  interest,  is  or  remains  an  indebtedness  to  the  com- 
pany, which  will  be  deducted  from  the  amount  payable  under  this  policy  if 
the  death  of  the  insured  shall  occur  during  the  month . 

The  first  premium  was  paid  in  advance,  but  when  the  second  be- 
came due,  and  during  the  one  month's  ^ace  allowed  for  its  pay- 
ment, Mr.  Banholzer  paid  $286  in  cash,  and  for  the  balance  gave  a 
note  in  terms  as  follows: — 

St.  Paul,  Minn.,  9 — 16—96.  Without  grace,  six  months  after  date,  I  prom- 
ise to  pay  to  the  New  York  Life  Insurance  Company,  eight  hundred  and  sixty 
dollars,  at  the  Second  National  Bank,  St.  Paul,  Minn.  Value  received,  with 
interest  at  the  rate  of  5  per  cent  per  annum.  This  note  is  given  in  part  pay- 
ment of  the  premium  due  9 — 16 — ^96,  on  the  above  policy,  with  the  under- 
standing that  all  claims  to  further  insurance,  all  benefits  whatever  which  full 
payment  in  cash  of  said  premium  would  have  secured,  shall  be  immediately 
void  and  forfeited  to  the  New  York  Life  Insurance  Co.  if  this  note  is  not  paid 
at  maturity,  except  as  otherwise  provided  in  the  x>olicy  itself.    Wm.  Banholzer. 

Contemporaneously  with  the  execution  of  the  foregoing  note,  and 
as  part  of  the  same  transaction,  the  respondent  gave  Mr.  Banholzer 
the  following  receipt: — 

St.  Paul,  Minn.,  10—6—96.  Note  six  months,  after  date  9—16—96,  due 
3 — 16—97,  without  grace,  made  by  William  Banholzer,  payable  at  Second 
National  Bank  of  St.  Paul,  Minn.  Received  from  the  owner  of  policy  No. 
692,465,  $286  in  cash,  and  his  note  at  six  months  for  $860,  which  said  policy  is 
in  force  until  the  16th  day  of  September,  1897,  at  noon,  in  accordance  with  its 
terms  and  conditions,  provided  the  above  note  is  paid  at  maturity,  and  this 
receipt  signed  by  J.  A.  Campbell,  Cashier. 

At  the  maturity  of  the  note  it  was  delivered  up  to  Mr.  Banholzer, 
who  then  paid  $245.50  in  cash,  and  gave  a  new  note  for  $639,  in 
terms  similar  to  the  preceding  note,  except  that  it  was  payable  in 
sixty  days  from  date.    This  note  was  not  paid.     Mr.  Banholzer  was 
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taken  sick  on  the  28tb  of  May,  1897,  of  a  fever,  which  continued 
from  that  time,  with  intervals  of  delirium,  until  the  5th  of  May  fol- 
lowing, when  he  died;  and  about  two  hours  after  he  ''had  laid 
down,"  as  stated  by  Mrs.  Banholzer  at  the  trial  in  the  court  below 
the  following  letter  came: — 

New  York  Life  Insarance  Company.  New  Tork,  May  26,  '97.  Mr.  Wm. 
BanhoUer,  St.  Paul,  Minn. — Dear  Sir :  We  have  received  a  report  ft'om  our 
branch  office  returning  unpaid  the  note  which  was  given  by  you  to  meet  the 
payment  of  the  overdue  premium  on  your  {policy  No.  602,466.  We  regret  very 
much  that  you  did  not  see  your  way  to  meet  this  note  at  its  maturity,  as  we 
are  certain  that  nothing  less  than  an  apparent  necessity  or  some  misappre- 
hension of  fact  would  compel  you  to  give  up  your  insurance  with  our  com- 
pany. Tou  are  no  doubt  aware  that  no  other  company  issues  policies  which 
are  more  liberal  in  their  conditions,  or  more  satisfactory  in  their  results,  and 
we  believe  it  would  be  very  much  against  your  own  interest  should  you  fail 
to  do  everything  in  your  power  to  put  this  policy  in  force  again.  Being  a 
mutual  company,  we  are  anxious  to  do  everything  possible  for  the  good  of 
our  policyholders,  and  if  you  will  let  us  know  Just  how  much  cash  you  can 
pay  at  present,  we  will  take  your  case  under  consideration,  and  you  can  rest 
assured  that,  if  it  is  at  all  possible  to  reinstate  you  on  easy  terms,  we  shall 
have  the  company  do  so.  Any  communication  you  may  make  will  be  treated 
with  the  utmost  confidence,  and  we  will  look  for  an  early  reply  in  the 
inclosed  stamped  envelope.  Very  truly  yours,  Geo.  W.  Perkins,  3rd  Vice 
President. 

On  June  18, 1897,  through  one  F.  G.  B.  Woodruflf,  his  attorney, 
Mr.  Banholzer  sent  a  draft  for  $690,  the  unpaid  balance,  with  iuter- 
est,  of  the  premium  due  9 — 16 — 96,  to  the  home  office  of  the  re- 
spondent.   This  draft  was  returned  with  the  following  letter: — 

New  York  Life  Insurance  Company.  346-348  Broadway,  New  York,  June 
22, 1897.  Mr.  F.  G.  B.  Woodruff,  St.  Paul,  Minn.— Dear  Sir:  We  acknowl- 
edge  receipt  of  your  letter  of  the  18tli  inst.  inclosing  draft  of  the  Second 
National  Bank  of  St.  Paul,  Minn.,  for  $690  on  the  Western  National  Bank  of 
New  York  City,  which  draft  you  tender  in  settlement  of  the  unpaid  note  of 
$639,  with  interest,  which  note  was  due  May  16th,  1897,  accepted  in  part  set- 
tlement of  the  premium  due  Sept.  16th,  1896,  on  x>olicy  No.  692,465 — Banholzer. 
As  policy  No.  692,465— Banholzer— stands  lapsed  on  the  books  of  the  company 
for  nonpayment  of  the  note  described  above,  we  return  herewith  the  draft 
forwarded  in  your  letter  of  aboye  date.  We  shall  thank  you  for  an  acknowl- 
edgment of  this  inclosure.  When  writing  please  refer  to  this  letter  by  file 
number.    Very  respectfully,  Hugh  S.  Thompson,  Comptroller. 

Mr.  Banholzer's  application  for  insurance,  which  is  made  a  part 
of  the  consideration  for  the  policy,  and  is  signed  by  Mr.  Banholzer, 
provides  that  the  contract  of  insurance  contained  io  the  policy  shall 
be  construed  according  to  the  laws  of  the  State  of  New  York,  the 
place  of  the  contract  being  agreed  to  be  the  home  office  of  the  re- 
spondent, which  is  at  the  city  of  New  York.    At  the  time  of  the 
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execution  of  this  contract  of  insnrance  there  was  in  force  a  statate 
of  the  State  of  New  York  which  provided  that: — 

No  life  insnranoe  oorporation  doing  business  in  this  State  shall  declare  for- 
feited or  lapsed  any  polioy  hereafter  issued  or  renewed  and  not  issued  upon 
the  payment  of  monthly  or  weekly  premiums  or  unless  the  same  is  a  term  in- 
surance company  for  one  year  or  less,  nor  shall  any  such  polioy  be  forfeited 
or  lapsed  by  reason  of  nonpayment  when  due  of  any  premium,  interest  or  in- 
stallment or  of  any  portion  thereof  required  by  the  terms  of  the  policy  to  be 
paid,  unless  a  written  or  printed  notice  stating  the  amount  of  such  premium, 
interest  or  installment  or  portion  thereof  due  on  such  polioy,  the  place  where 
it  should  be  paid,  and  the  person  to  whom  the  same  is  payable,  shall  be  duly 
addressed  and  mailed  to  the  person  whose  life  is  insured  or  the  assignee  of 
thg  policy,  if  notice  of  the  assignment  has  been  given  to  the  corporation,  at 
his  or  her  last  known  post-office  address,  postage  paid  by  the  corporation  or 
by  an  officer  thereof  or  person  appointed  by  it  to  collect  such  premiums,  at 
least  fifteen  and  not  more  than  forty-five  days  prior  to  the  day  when  the 
same  is  payable.  The  notice  shall  also  state  that  unless  such  premium,  inter- 
est or  installment  or  portion  thereof  then  due  shall  be  paid  to  the  coriK>ration 
or  to  a  duly  appointed  agent  or  person  authorized  to  collect  such  premium, 
by  or  before  the  date  it  falls  due,  the  policy  and  all  payments  thereon  will 
become  forfeited  and  void  except  as  the  rights  of  a  surrender  Talue  or  paid- 
up  policy  as  in  this  chapter  provided.  If  the  payment  demanded  by  such 
notice  shall  be  made  in  the  time  limited  therefor,  it  shall  be  taken  to  be  in 
full  compliance  of  the  requirements  of  the  policy  in  respect  to  the  time  of 
payment  and  no  such  polioy  shall  in  any  case  be  forfeited  or  declared  for- 
feited or  lapsed  until  the  expiration  of  thirty  days  after  the  mailing  of  such 
notice :  Laws  1892,  c.  690,  §  92. 

The  notice  required  to  be  given  by  the  New  York  statute  above 
mentioned  was  duly  given  by  the  defendant  more  than  fifteen  and 
less  than  forty-five  days  prior  to  September  16, 1896,  but  no.  such 
notice  was  given  within  the  corresponding  period  prior  to  the  ma- 
turity of  either  the  note  dated  September  16,  1896,  or  the  note 
dated  March  16, 1897,  although  the  ordinary  bank  notice  was  given 
prior  to  the  maturity  of  each  note.  The  defendant  has  never  re- 
turned Banholzer's  note  of  May  16,  1897,  but  it  does  not  appear 
that  a  return  has  ever  been  demanded,  or  that  the  defendant  has 
ever  attempted  to  enforce  it,  or  asserted  any  rights  under  it;  and  in 
its  answer  it  alleges  that  it  retains  it  merely  as  evidence  of  the  con- 
tract between  the  two  parties,  and  for  its  own  protection.  Proper 
proofs  of  death  were  seasonably  served  upon  the  respondent  at  the 
home  office  in  New  York.  Upon  this  state  of  the  evidence  the  ac- 
tion was  dismissed  at  the  close  of  plaintiff's  testimony,  a  motion  for 
a  new  trial  made  and  denied,  and  from  the  order  denying  plaintifiTs 
motion  for  a  new  trial  this  appeal  is  taken. 

C.  D.  &  Thos.  D.  O'Brikn,  for  Appellant. 
Flandbau,  Squirss  &  CtTTOHEON,  for  Seapondent, 
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MrroHELL,  J.  (after  stating  the  facts  as  above). 
If  any  regard  is  to  be  given  to  the  plain  and  unambiguous  lan- 
guage of  the  parties,  nonpayment  of  the  premium  according  to  the 
terms  of  the  policy  would  ipso  facto  render  the  policy  void,  unless 
there  bad  been  some  act  of  waiver  on  part  of  the  company.  No 
declaration  of  forfeiture  would  be  required  unless  rendered  neces- 
sary by  some  prior  course  of  dealing.  Unless  we  regard  certain 
dicta  in  Insurance  Co.  v&  French  (30  Ohio  St.,  240),  as  an  exception, 
the  authorities  seem  to  be  unanimous  to  this  effect  in  construing 
policies  like  the  present.  This  is  equally  true  under  the  subsequent 
modifications  of  the  contract  on  September  16, 1896,  and  March  16, 
1897,  when  the  assured  gave  his  promissory  note  for  part  of  the  sec- 
ond year's  premium.  In  each  instance  it  was  stipulated  in  the  note 
itself  that  ''this  note  is  given  in  part  payjnent  of  the  premium  due 
September  16, 1896,  on  the  above  policy,  with  the  understanding 
that  all  claims  to  further  insurance,  all  benefits  whatever  which  full 
payments  in  cash  of  said  premiums  would  have  secured,  shall  be 
immediately  void  and  forfeited  to  the  New  York  Life  Insurance 
Oompany  if  this  note  is  not  paid  at  maturity,  except  as  otherwise 
provided  in  the  policy  itself"  (this  exception  refers  to  the  "  nonfor- 
feitable "  provisions  of  the  policy,  which  in  this  case  had  not  taken 
effect);  and  the  contemporaneous  receipt  which  formed  part  of  the 
contract  says: — 

Which  said  policy  is  in  force  nntil  the  16th  day  of  September,  1897,  at  noon, 
in  accordance  with  its  terms  and  conditions;  provided  the  above  note  is  paid 
at  maturity. 

If  there  would  otherwise  be  any  doubt  as  to  the  construction  of 
the  contract  of  the  parties,  it  is  conclusively  resolved  in  this  case  in 
favor  of  the  defendant  by  the  decision  of  the  Court  of  Appeals  in 
Holly  va  Insurance  Co.  (105  N.  T.,  437). 

2.  There  was  no  waiver  on  part  of  the  defendant  of  this  condition 
of  the  policy,  either  by  a  prior  course  of  dealing  or  by  its  subsequent 
conduct.  The  fact  that  the  defendant  had  granted  the  insured  two 
extensions  of  time  for  the  payment  of  part  of  the  premium  which 
fell  due  September  16,  1896,  gave  him  no  right  to  assume  that  the 
-company  would  grant  the  third  extension  on  the  same  premium; 
and  certainly  it  gave  him  no  right  to  assume  that  it  would  grant 
bim  a  further  extension  on  different  terms,  or  waive  a  forfeiture 
Already  incurred.  In  the  transactions  of  September  16, 1896,  and 
March  16, 1897,  the  insured  paid  part  of  the  premium  in  cash,  and 
gave  his  note  for  the  balance,  while  his  policy  was  still  in  force,  but 
when  the  last  note  became  due,  on  May  16, 1897,  the  insured  did 
absolutely  nothing  until  June  18, 1897 — thirty-three  days  after  his 
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policy  was  forfeited,  unless  kept  aliYe  by  the  failure  of  the  compaD j 
tc  give  another  *^  premium  notice  "  in  accordance  with  the  provisions 
of  the  statute  of  New  York.  There  is  nothing  in  the  semblance  of 
a  waiver  in  the  company's  letter  of  May  26th  to  the  insured.  A 
perusal  of  that  letter  will  show  that  it  assumes  that  the  policy  was 
already  forfeited,  and  has  reference  solely  to  bringing  about  some 
arrangement  by  which  the  insured  might  be  reinstat^ed,  and  the  pol- 
icy put  in  force  again,  on  terms  to  be  thereafter  mutually  agreed 
upon.  Nor,  under  the  circumstances,  do  we  see  anything  in  the 
mere  retention  of  Banholzer's  note  of  March  16, 1897,  which  tended 
to  prove  a  waiver  of  a  prior  forfeiture  of  the  policy,  whether  the 
note  fell  with  the  policy  or  whether  it  remained  in  force  by  virtue  of 
the  provision  that,  if  the  policy  became  void  by  reason  of  the  non- 
payment of  any  premium  /'  all  payments  previously  made  shall  re- 
main the  property  of  the  company." 

3.  The  next  and  last  contention  of  plaintiff  is  that  the  ''premium 
notice "  required  by  the  statute  of  New  York  applied  to  the  note 
which  fell  due  May  16, 1897,  and  that  the  policy  could  not  become 
lapsed  or  forfeited  for  the  nonpayment  of  the  note  without  the  com- 
pany's giving  the  prescribed  notice  of  not  less  than  fifteen  nor  more 
than  forty-five  days  prior  to.the  day  when  the  note,  by  its  terms, 
became  payable,  notwithstanding  the  fact  that  the  defendant  had 
already  given  such  notice  before  the  premium  became  payable  the 
preceding  September.  Even  if  the  question  was  res  nova,  I  am 
clearly  of  the  opinion  that,  upon  the  facts,  this  statutory  provision 
has  no  application  to  this  note.  But,  as  my  brethren  do  not  agree 
with  me  in  this,  it  would  be  useless  for  me  to  enter  into  any  discus- 
sion of  the  reasons  for  my  opinion.  The  parties  mutually  agreed 
that  this  should  be  dee^ied  a  New  York  contract,  and  construed 
according  to  the  laws  of  that  State.  The  decisions  of  the  highest 
court  of  that  State  as  to  the  construction  of  such  a  contract  and  of 
the  statutes  of  New  York  must,  therefore,  be  accepted  as  conclusive 
upon  the  parties.  In  Conway  va  Insurance  Co.  (140  N.  Y.,  79),  upon 
a  state  of  facts  and  under  a  statute  which,  in  our  opinion,  are  in  no 
way  distinguishable  from  those  involved  in  the  present  case,  the 
Court  of  Appeals  held  that  the  notice  required  by  statute  did  not 
apply  to  the  notes;  that  the  company  having  served  that  notice  be- 
fore the  premium  became  due,  no  further  notice  was  required* 
Counsel  for  the  plaintiff  do  not  claim  that  the  facts  of  the  two  caseft 
are  in  any  respect  distinguishable,  but  they  seek  to  draw  a  distinc- 
tion between  the  language  of  the  statute  considered  in  the  Conway 
case  and  the  statute  applicable  to  the  present  case.  The  statute 
under  consideration  in  the  former  was  Laws  N.  Y.,  1876,  c  341,  as- 
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amended  bj  Laws,  1877,  c.  321;  the  statute  applicable  to  the  pres- 
ent case  is  Laws  N.  Y.,  1892,  c  690,  §  92.  This  last  act  appears  to 
be  a  compilation  and  revision  of  all  the  insurance  laws  of  the  State, 
and  section  92  but  an  embodiment  (with  certain  amendments)  into 
the  act  of  the  provisions  of  the  act  of  1876  as  amended  in  1877. 
We  have  compared  the  language  of  the  two  acts,  and  are  unable  to 
discover  any  difference  between  them  that  at  all  affects  the  question 
now  under  consideration.  Even  if  the  "  one  month's  grace  "  allowed 
by  the  policy  for  the  payment  of  the  premium  was  applicable  to  the 
notes  (which  I  do  not  think  is  so),  that  fact  would  not  aid  the  plain- 
tiff, for  the  insured  did  not  offer  to  pay  the  last  note  until  thirty- 
thiee  days  after  it  matured.    Order  affirmed. 


SUPREME  COURT  OF  ALABAMA. 

GEORGIA  HOME  INS.  CO. 

ALLEN.* 

A  general  agent  with  authority  to  adjust  a  loss  may  waiye  performance  of 
I>olicy  coDditions.  A  breacn  of  condition  which  by  its  terms  renders  the 
policy  void,  in  effect  renders  if  voidable  merely,  and  may  be  waived  by 
such  adjuster.  Nor  is  it  of  any  moment  that  the  company  had  not  been 
informed  of  such  breach. 

An  error  in  oyerrulinff  objection  to  a  question  not  material  to  the  point  in 
issue  is  not  ground  for  reversal. 

Cases,  lamps,  and  scales  covered  under  the  head  of  ''mercjintlle ''  were  within 
the  policy  though  of  the  nature  of  store  fixtures  and  not  for  sale.  Nor  is 
this  fact  affectea  by  an  erroneous  admission  of  insured  that  they  should 
be  excluded. 

The  iron-safe  clause  may  be  waived. 

Where  the  evidence  showed  that  the  insured  had  so  neglected  to  enter  and 
write  up  his  memoranda  in  the  ledger  in  the  safe,  that  the  adjuster  was 
left  to  mere  calculation  as  to  omitted  items,  it  was  a  violation  of  the  iron- 
safe  clause  that  defeated  recovery  unless  waived. 

JoHK  London  and  Alex  London,  for  AppellanL 

McGlellan  &  McClellan,  for  Appellee. 

Habalson,  J. 

The  defendant  took  issue  on  the  first  count  in  the  complaint,  and 
also  on  the  second  count,  but  filed  a  special  plea  to  the  second. 

The  second  count  alleged, — after  setting  out  the  insurance  and 
loss  as  averred  in  the  first  count,  and  that  the  defendant  had  notice 
thereof, — "that  soon  after  the  fire  the  defendant,  by  its  agent,  visited^ 
investigated  and  examined  the  scene  of  the  fire,  and  thoroughly  in- 
formed itself  of  the  loss  and  damage  by  the  fire  and  waived  formal 
proof  thereof  by  the  plaintiff,  and  failed  to  make  payment,"  etc. 

•  Decision  rendered.  Oct.  2V,  1898. 
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The  special  plea  to  this  count  sets  up,  that  the  assured  "  coven- 
anted  and  agreed  to  keep  a  set  of  books,  showing  a  record  of 
business  transacted,  including  all  purchases  and  sales  both  for  cash 
and  credit,  together  with  the  last  inventory  of  said  business;  and 
further  coYenanted  and  agreed  to  keep  such  books  and  inventory 
securely  locked  in  a  lireproof  safe  at  night  and  at  all  times  when 
the  store  mentioned  in  the  written  policy  is  not  actually  opened  for 
business,  or  in  some  secure  place  not  exposed  to  a  fire  which  would 
destroy  the  house  where  said  business  is  carried  on,  and  in  case  of 
loss  the  assured  covenants  to  produce  such  books  and  inventory, 
and  in  the  event  of  a  failure  to  produce  the  same,  this  policy  shall 
be  deemed  null  and  void,'*  etc.  Appropriate  breaches  of  the  coven- 
ants, as  set  up  in  this  plea,  were  averred.  The  defendant  also 
pleaded  a  third  plea,  to  which  the  plaintiff  replied,  but  as  no 
question  is  raised  as  to  the  matters  set  up  in  said  plea  and  the 
replication  thereto,  in  the  assignments  of  error  by  or  in  the  brief 
of  counsel  for  appellant,  it  is  unnecessaiy  to  notice  them. 

The  plaintiff  replied  to  the  second  plea  in  substance,  that  im- 
mediately after  the  fire  and  before  suit,  the  defendant  sent  to  the 
scene  of  the  fire  and  loss  one  George  G.  Adams,  with  full  power 
and  authority  to  make  examination,  investigation  and  adjustment 
of  the  loss  and  damage  under  the  policy;  that  said  adjuster  did 
then  and  there  make  such  examination  and  investigation  as  to  the 
fire  and  loss,  and  after  being  fully  informed  as  to  how  and  when,  in 
every  particular,  the  plaintiff  had  violated  the  terms  and  conditions 
of  the  policy,  if  he  had  violated  them  at  all,  recognized  and  treated 
the  policy  as  valid  and  binding,  and  entered  into  negotiations  and 
dealings  witb  the  plaintiff  for  the  settlement  and  adjustment  of  the 
loss  and  damage,  in  consequence  of  which  the  plaintiff,  of  necessity, 
incurred  much  trouble,  expense  and  lawyer's  fees  in  the  premises; 
and  that  finally,  before  this  suit  was  brought,  the  said  adjuster  de- 
clined and  refused  to  go  on  witb  and  make  such  settlement  and 
adjustment,  on  the  sole  ground  that  the  policy  was  void,  because 
the  plaintiff  had  kept,  used  or  allowed  on  the  premises,  or  in  the 
stock  of  goods  in  controversy,  hazardous  or  combustible  materials, 
prohibited  by  the  policy,  by  all  of  which  defendant,  by  its  agents, 
waived  and  abandoned  all  the  defenses  it  had  to  this  suit,  based  on 
the  second  plea. 

The  defendant  demurred  to  this  replication,  and  the  demurrer 
was  overruled.    To  this  ruling  we  advert  hereafter. 

The  defendant  thereupon  filed  a  rejoinder  to  this  replication  on 
grounds  in  substance,  that  said  adjuster  after  he  had  entered  on 
the  examination  and  investigation  of  said  loss,  for  the  first  time  dis- 
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coYered  that  there  bad  been  a  breach  of  the  warranties  and  condi- 
tions in  said  policy,  and  he  then  and  there  refused  to  proceed  with 
said  examination  and  adjustment,  unless  and  until  the  said  plaintiff 
consented  and  agreed  that  by  proceeding  with  said  examination 
and  investigation  the  said  Adams,  the  adjuster,  and  the  said  defend- 
ant, should  not  be  held  to  have  waived  any  right  or  defense  which 
might  be  available  to  said  defendant  by  reason  of  any  such  breach 
or  breaches,  and  that  plaintiff  then  and  there  agreed  and  consented, 
that  the  further  examination  or  adjustment  of  said  loss  by  said 
Adams  should  not  be  taken  or  held  as  a  waiver  of  any  right  or  de- 
fense the  defendant  might  have  against  said  policy,  and  said  exam- 
ination was  continued  by  said  Adams  under  and  in  consequence  of 
said  consent  and  agreement  and  not  otherwise. 

The  plaintiff  demurred  to  this  rejoinder,  and  the  demurrer  was 
overruled.    Issue  was  then  taken  on  said  rejoinder. 

From  the  foregoing  it  appears,  that  the  real  issues  to  be  tried 
were,  first,  on  the  plea  of  the  general  issue,  and  second,  on  issue 
joined  on  defendant's  rejoinder  to  plaintiff's  replication  to  the  sec- 
ond plea,  on  which  plea,  defendant  also  joined  issue.  Inasmuch  as 
the  first  count  was  proved  without  conflict  of  evidence,  the  issue  is 
narrowed  to  the  inquiry,  if  defendant  waived  the  iron-safe  clause,  as 
set  up  in  plaintiff's  replication  to  the  second  plea. 

1.  The  first  assignment  of  error  is,  that  the  court  erred  in  over- 
ruling defendant's  demurrer  to  plaintiff's  replication  to  the  second 
plea.  The  first  objection  by  demurrer  was  that  it  was  not  shown 
by  the  replication  that  George  Adams  had  power  or  authority  to 
waive  a  forfeiture  of  said  policy  by  a  breach  of  warranty  and  con- 
dition therein.  This  ground  is  in  direct  contradiction  of  the  aver- 
ments of  the  replication,  that  the  defendant  sent  George  Adams  to 
the  scene  of  the  fire,  immediately  after  it  occurred,  with  full  power 
and  authority  to  make  examination,  investigation,  and  adjustment 
of  the  loss.  And  it  may  be  added  just  here,  that  it  was  shown  in 
proof  without  conflict,  that  Adams  was  the  authorized  adjuster  of 
the  defendant  company.  A  general  agent  with  the  anthority  of 
this  adjuster,  may  waive  the  performance  of  the  conditions  of  the 
policy:  Insurance  Co.  vs.  TiUie,  110  Ala.,  202;  Insurance  Co.  vs. 
Caldwell,  96  Ala.,  77;  Insurance  Co.  v&  Young,  86  Ala,  424;  2  Bid., 
Ins.,  §§  1070, 1073;  2  Wood,  Ins.,  §§  408,  462;  1  Joyce,  Ins.,  §§  397, 
437,  439. 

The  second  and  fifth  grounds,  clearly  untenable,  were  in  sub- 
stance, that  the  policy  had  become  void  and  of  no  effect,  by  reason 
of  the  breach  of  its  condition,  and  said  adjuster  could  not  by  any 
act  of  his  revive  and  restore  or  give  effect  to  said  policy.    Though 
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a  policy  usuallj  stipulates  that  breach  of  its  cooditions  on  the  part 
of  the  insured  will  render  it  "void,"  this  word  is  always  employed 
in  the  sense  of  ''voidable;"  and  any  condition  inserted  in  a  policy 
for  the  benefit  of  the  insurer,  may  be  waived  by  him:  2  Bid.,  Ins., 
§  1084,  and  authorities  in  note  2.  See,  also.  Shearman  v&  Insur- 
ance Co.,  46  N.  Y.,  626;  Titus  va  Insurance  Co.,  81  N.  Y.,  410  (and 
the  authorities  cited  in  these  two  cases),  where  the  question  receives 
elaborate  consideration. 

The  third  ground  is  in  direct  contradiction  of  the  averments  of 
the  replication,  which  shows  that  the  adjuster  entered  on  the  exam- 
ination and  investigation  as  to  the  fire  and  loss,  after  being  fully 
informed  as  to  how  and  when  in  every  particular  the  plaintiff  had 
^violated  the  terms  and  conditions  of  the  policy,  if  he  had  violated 
them  at  alL 

The  fourth  ground  is  immaterial,  and  no  answer  to  the  replica- 
tion. It  is  of  no  moment  that  the  company  was  not  informed  of 
any  alleged  breach  of  the  policy  by  plaintiff,  before  it  sent  its  ad- 
juster to  investigate  the  loss.  Any  defense  the  company  had  to  the 
policy,  will  be  deemed  to  have  been  waived,  if  the  adjuster,  with 
the  powers  this  one  is  alleged  to  have  had,  entered  on  an  investiga- 
tion and  adjustment  of  the  loss,  and  treated  the  policy  as  valid  and 
subsisting,  after  full  knowledge  of  any  supposed  violation  of  its 
terms  by  plaintiff,  as  is  alleged  he  did. 

2.  The  second  error  assigned  is,  in  that  the  court  overruled  de- 
fendant's objection  to  the  question  propounded  to  plaintiff,  when 
being  examined  as  a  witness  in  his  own  behalf,  namely,  "Did  he 
[Adams],  or  not,  during  the  investigation  and  adjustment  of  the 
loss,  or  previous  to  that  time,  make  a  demand  upon  you  for  the 
proofs  of  loss,  until  some  time  after  he  had  looked  into  the  matter?" 
The  question  called  for  proof  not  immaterial  to  the  consideration  of 
the  other  point  in  dispute  as  to  whether  or  not  the  aUeged  forfeit- 
ure was  waived,  as  it  is  averred  it  was  in  the  replication.  It  is 
there  averred,  as  we  have  seen,  that  the  adjuster  was  fully  informed 
as  to  whether  plaintiff  had  violated  the  conditions  of  the  policy, 
before  he  entered  on  the  investigation  of  the  loss;  and  plaintiff's 
proofs  tend  to  show,  that  he  treated  any  violation  of  the  iron-safe 
clause  as  waived,  until  he  ascertained  that  plaintiff  had  kept  fire- 
crackers or  such  like  combustibles  in  store,  and  then  he  refused^ 
for  that  reason  alone,  to  proceed  further  with  the  adjustment  The 
question  was  not  immaterial,  for  it  bore  on  the  particular  waiver  of 
forfeiture  at  issue. 

8.  The  letters  admitted  in  evidence,  against  defendant's  objection, 
the  basis  of  the  third  assignment  of  error,  certainly  tended  to  shovr 
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the  authority  of  the  adjuster  to  make  a  settiemeut,  aod  to  waive  the 
performance  of  the  couditioDS  of  the  policy,  which  were  disputed 
facts  in  the  case. 

4  The  first  charge  requested  by  defendant  was  properly  refused. 
It  was  calculated  to  mislead  the  jury,  for  whether  the  plaintiff  com- 
phed  with  the  iron-safe  clause  or  not,  was  not  the  question  for  de- 
cision. The  question  was,  admitting  that  he  did  not  comply  with 
that  clause,  whether  his  noncompliance  had  been  waived  or  not. 
Nor  was  there  error  in  refusing  the  third  charge.  The  matter  predi 
cated  occurring  after  the  alleged  waiver  of  conditions  was  proper 
for  the  determination  of  the  jary  under  the  evidence,  which  the 
charge  would  have  withdrawn. 

5.  The  second  charge  was    properly  refused.     "Cases,  lamps, 
and  scales,"  were  covered  in  terms  by  the  policy  under  the  head  of 
"Mercantile."    The  premium   on  these  articles,  whether  kept  in 
stock  for  sale,  or  merely  for  the  use  of  the  store,  was  paid  by  the 
insured,  and  the  company  cannot  after  this,  dispute  its  liability  for 
them.    The  fact  that  plaintiff  afterwards  admitted  they  were  not 
kept  for  sale  and  should  be  stricken  from  his  inventory  of  loss,  only 
Bbows  that  he  was  mistaken  as  to  the  liability  of  the  compauy.    It 
¥OQld  be  a  very  strict  and  illiberal  construction  of  the  policy  to 
bold  that  the  company,  on  a  technical  construction  of  the  language 
employed,  was  not  liable.     The  intention  of  the  parties  that  these 
articles  were  to  be  covered,  is  clear.    We  should  indulge  a  liberal 
coDstruction  in  favor  of  the  assured,  and  not  a  very  strict  and  tech- 
nical one  in  favor  of  the  insurer. 

6.  It  is  well  settled  that  an  iron-safe  clause,  such  as  the  one  con- 
tained in  this  policy,  which  the  insured  covenanted  to  keep,  is  a 
condition,  the  breach  of  which  will  avoid  the  policy,  but  that  it  is 
one  that  may  be  waived,  like  any  other  conditions:    3  Joyce,  Ins., 
§§  2063,  2064.    The  author,  after  referring  to  the  authorities  on  the 
subject,  concludes:    "In  a  federal  case  it  is  held,  a  substantial 
compliance  is  sufficient  under  the  'iron-safe  clause,'  requiring  a  set 
of  books  and  an  inventory  to  be  securely  locked  in  a  fireproof  safe 
at  night,  and  at  all  times  when  the  store  is  not  actually  open  for 
hnmness,  or  in  some  secure  place,  and  that  in  case  of  loss,  assured 
^  produce  said  books  and  inventory;  such  a  clause  is  a  condition 
subsequent  only,  and  a  literal,  exact  fulfillment  is  unnecessary. 
This  decision  certainly  seems  more  in  accord  with  the  actual  intent 
of  the  parties,  and  with  justice  and  reason  of  the  law,  and  with  the 
tendency  of  the  decisions,  than  a  construction  requiring  an  exact 
and  literal  compliance:"    Id.,  §  2063;  Assurance  Co.  v&  Beddings 
16C.C.A.,  619. 
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It  has  come  to  be  weU  settled,  also,  that  conditions  and  duties  of 
the  assured  prescribed  in  a  policy  of  insurance,  should  be  liberally 
construed  in  favor  of  the  assured,  but  strictly  against  the  insurer: 
Insurance  Co.  ts.  Young,  58  Ala.,  476;  Tubb  vs.  Insurance  Co.,  106 
Ala.,  651,  659. 

In  seeming  recognition  of  these  principles,  the  defendant  re- 
quested the  fourth  instruction  to  the  jury.  The  plaintiff's  own  evi- 
dence showed,  without  conflict,  that  he  had  not  made  even  a  sub- 
stantial compliance  with  his  covenants  in  the  iron-safe  clause  of  his 
policy.  He  testified  that  he  made  entries  of  sales  upon  a  pocket 
memorandum  book,  and  when  he  got  time  he  would  transfer  these 
entries  to  the  blotter,  and  from  the  blotter  to  the  ledger;  that  he 
made  these  transfers  of  entries  once  a  week  probably,  and  some- 
times oftener;  that  at  the  time,  the  four  last  days'  sales  had  not  been 
transferred  to  the  ledger,  and  he  had  lost  his  pocket  memo- 
randum book,  and  the  blotter  had  been  left  on  his  desk  the  night  of 
the  fire,  which  he  sometimes  did,  and  it  had  been  destroyed  by  the 
fire;  that  the  blotter  was  the  only  book  in  which  he  made  entries 
of  goods  bought  and  sold  on  credit;  that  he  made  transfers  from 
the  blotter  to  the  ledger,  sometimes  once  a  day,  sometimes  in  three 
days,  and  sometimes  not  till  the  end  of  the  week.  He  also  swore 
that  the  blotter  showed  the  amount  of  the  goods  used  out  of  the 
store  by  himself  and  family  for  a  part  of  the  time,  i>ut  that  for  the 
months  of  September,  October,  and  November,  1894,  he  made  no 
entries  in  the  blotter  or  elsewhere  of  the  goods  or  cash  used  out  of 
the  store  by  himself  and  family,  and  the  adjuster  was  left  to  calcu- 
lation merely  as  to  these  items  omitted  from  the  ledger.  The  object 
of  the  iron-safe  clause  is  to  enable  the  insurer,  in  case  of  a  fire,  to 
arrive  more  accurately  than  he  otherwise  would  be  able  to  do,  at  the 
exact  amount  of  the  loss.  We  are  unable,  therefore,  according  to 
plaintiff's  own  undisputed  showing,  to  say  that  he  complied  sub- 
stantially, even,  with  the  requirements  of  this  covenant  This  was 
sufficient  to  defeat  a  recovery  by  him,  unless  the  jury  was  satisfied 
from  the  evidence,  that  the  defendant  or  its  agent,  with  full  knowl- 
edge of  the  forfeiture,  waived  it  This  is  all  that  the  fifth  instruc- 
tion asked,  and  it  should  have  been  given. 

The  letters  referred  to  in  the  sixth  refused  charge  of  defendant, 
were  for  the  construction  of  the  court  We  have  examined  these 
letters  carefully,  and  fail  to  find  anything  in  any  or  aU  of  them,  to 
show  a  waiver  by  defendant  of  a  breach  of  the  conditions  and 
covenants  of  the  policy  by  the  plaintiff,  and  the  charge  was,  there- 
fore, a  proper  one  and  should  have  been  given. 

Beversed  and  remanded. 
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In  re  mutual  GUARANTY  FIRE  INS.  CO.  . 


ALVORD 
BARKER  BTAL.* 


) 


A  companv  organized  on  the  mutual  plan  under  the  statntee  of  Iowa  which 
forbade  such  companies  from  doins  a  stock  business,  but  provided  for  a 
guarantee  fund  to  be  represented  by  shares  issued  to  the  subscribers. 

Eeldy  That  this  did  not  make  it  a  stock  company. 

Heldf  That  where  the  articles  of  incorporation  provided  that  the  funds  from 
which  to  pay  losses  were  to  be  raised  by  advancements  and  assessments  of 
the  members,  the  issue  of  a  nonparticipating  policy  for  a  specific  pre- 
mium did  not  make  the  party  insured  a  member,  and  such  insurance 
being  prohibited  by  statute,  the  policy  was  ultra  vires  and  void. 

Hildf  That  in  such  case  the  insured  will  be  presumed  to  know  the  illegality, 
and  the  assignee  of  the  company  is  not  estopped  to  set  it  up. 

Heldj  That  though  the  officers  and  directors  might  be  liable  for  such  illet^ 
act  the  corporate  character  of  the  company  was  not  destroyed,  and  tne 
members  were  not  liable  as  partners. 

Chase  &  Seaman  and  Edred  S.  James,  for  Appellant, 
A.  P.  Babker  and  F.  W.  &  L.  A.  Elus,  for  Appellees, 

I^EEMBBy  J. 

The  Mutual  Guaranty  Fire  Ins.  Co.  was  organized  in  the  year 
1888.  On  the  9th  day  of  August  of  that  year,  it  filed  its  articles  of 
incorporation,  which  stated,  in  substance,  that  certain  persons, 
naming  them,  and  all  others  who  might  associate  with  them  and 
become  members  thereof,  organized  under  the  name  hereinbefore 
stated,  "  to  make  insurance  upon  *  *  *  property  against  loss 
or  damage  by  fire,  *  *  *  upon  the  plan  of  mutual  insurance." 
A  guaranty  fund  of  $50,000,  consisting  of  shares  of  $100  each,  was 
also  proyided  for,  which  was  subject  to  increase,  and  which  was  to 
be  secured  by  the  obligations  of  the  shareholders  in  such  form  as 
the  board  of  directors  should  approve,  and  be  subject  to  assess- 
ment from  time  to  time  to  meet  any  deficiency  that  might  arise  in 
the  adyancemente,  assessments,  and  pledges  made  to  pay  losses  and 
expenses.  These  assessments  were  to  be  treated  as  advancements 
to  be  repaid  from  the  funds  of  the  association.  The  articles  further 
provided  that  the  fund  to  pay  losses  and  expenses  should  consist 
exdnsively  of  moneys  raised  by  advancements  and  assessments 
given  by  the  members  for  their  insurance,  such  assessments  to  be 
made  by  the  board  of  directors  or  executive  committee,  and  appor- 
tioned pro  rata  among  the  members  insured.    They  also  provided 

*  Dseitlon  rendared,  Jaaoary  18. 18M. 
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that  all  persons  iDsured  should  be  members  of  the  company  during 
the  life  of  their  policies,  and  that  charges  for  insurance  and  mem- 
bership should  be  regulated  by  the  directors.  Further  provision 
was  made  for  the  adoption  of  by-laws,  as  the  directors  might  deem 
expedient  for  the  conduct  of  the  affairs  of  the  company.  The  notice 
of  incorporation  stated  that  it  was  a  corporation  for  pecuniary  profit, 
organized  under  the  laws  of  the  State,  to  insure  the  property  of  its 
members  by  mutual  pledges  or  obligations  against  loss  or  damage 
by  fire,  etc.  The  by-laws  provided  for  the  issuance  of  one  and  five- 
year  policies,  premiums  for  the  one-year  policies  to  be  in  cash,  and 
for  the  five-year  policies  a  note  for  five  times  the  annual  premium, 
to  be  paid  in  installments  of  not  more  than  one-fifth  of  the  amount 
thereof  in  any  one  year,  at  such  time  or  times  as  the  board  of  direc- 
tors or  executive  committee  might  order.  But  one  full  annual  pre- 
mium was  required  to  be  paid  in  cash  upon  the  delivery  of  all  poli- 
cies. Assessments  were  to  be  equitably  levied  upon  the  notes  to 
pay  losses  and  expenses,  and  notice  of  these  assessments  was  re- 
quired. Another  article  of  the  by-laws  provided  for  the  cancellation 
of  policies,  and  return  of  such  part  of  the  cash  premiums  as  were 
unearned,  based  upon  the  usual  short  rates.  Subscribers  to  the 
guaranty  fund  were  to  be  allowed  5  per  cent  of  the  amount  of  their 
shares  as  compensation  for  the  responsibility  assumed  by  them, 
which  amount  was  to  be  charged  to  the  expense  account  of  the 
company.  The  policy  in  suit  was  issued  by  this  corporation,  insur- 
ing the  Ness  County  Sugar  Company,  of  Ness  County,  Ean.,  against 
loss  or  damage  by  fire,  upon  its  phmt  in  said  Ness  County,  loss,  if 
any,  to  be  payable  to  A.  E.  Alvord,  mortgagee.  The  policy  was  for 
one  year,  and  the  sugar  company  paid  the  premium  ($25)  in  cash. 
It  was  called  a  *'  nonparticipating  policy,"  and  provided  for  cancel- 
lation at  customary  short  rates.  This  condition  also  appears 
therein: — 

In  consideration  of  the  issuance  of  this  policy  for  the  amoant  of  premium 
hefore  stated^  the  holder  of  this  policy  hereby  releases  any  and  all  claims  for 
dividends,  earnings,  or  profits  of  this  company. 

The  only  thing  on  the  face  of  the  policy  to  indicate  that  it  was 
issued  by  a  mutual  company  or  upon  the  mutual  plan  is  the  name 
^'Mutual  Guaranty  Fire  Insurance  Company."  On  the  23d  day  of 
August,  1890,  and  during  the  life  of  the  policy,  the  property  insured 
was  totally  destroyed  by  fire.  Proper  notice  and  proofs  of  loss 
were  given  the  company,  but  the  loss  was  not  paid;  and  on  the  2d 
day  of  January,  1891,  the  company  made  a  general  assignment  for 
the  benefit  of  its  creditors.  A.  P.  Barker  was  made  assignee,  and 
he  makes  the  objections  which  are  interposed  to  appellant's  claim. 
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The  record  preseDts  two  questions  for  our  determination:  First, 
Was  the  policy  issued  without  authority  by  the  officers  of  the  com- 
pany? Second.  Is  the  policy  invalid  because  made  in  contraven- 
tion of  the  statutes  of  the  State?  Some  other  questions  are  argued 
^hich  will  be  considered  during  the  course  of  the  opinion,  but 
these  are  the  controlling  ones  in  the  case. 

At  the  time  the  company  was  organized,  the  law  authorized  two 
kinds  of  mutual  insurance  companies,-^ne,  a  joint-stock  company, 
to  do  business  on  the  plan  of  mutual  insurance,  under  sections  1122 
and  1159,  inclusive,  of  the  Code  of  1873;  and  the  other,  an  associa- 
tion of  persons  making  mutual  pledges,  and  giving  valid  obligations 
to  each  other  for  their  own  insurance  on  the  assessment  plan,  under 
section  1160.    The  company  which  issued  the  policy  in  suit  had  no 
stock,  except  the  shares  issued  to  the  subscribers  of  the  guaranty 
fund.    The  issuance  of  these  shares  and  the  creation  of  this  fund 
did  not  make  it  a  stock  company,  however:    Corey  vs.  Sherman,  96 
Iowa,  114.    The  idea  of  the  incorporators,  no  doubt,  was  to  organ- 
ize under  section  1160  of  the  Code;  and  we  shall  treat  the  company 
as  organized  under  that  section,  our  authority  for  so  doing  being 
the  Corey-Sherman  Case,  to  which  we  have  just  referred,  and  which 
is  in  many  respects  much  like  the  case  at  bar.    Under  such  articles 
of  incorporation,  the  persons  becoming  members  of  the  company 
^^J  make  mutual  pledges,  and  give  valid  obligations  to  each  other 
for  their  own  insurance,  but  cannot  insure  property  not  owned  by 
one  of  their  number,  nor  can  they  receive  premiums  or  make  divi- 
dends:   Code  1873,  §  1160.    Another  provision  of  law  is  to  this 
effect:— 

^0  company  organized  upon  the  mntnal  plan  shall  do  basiness  or  take  risks 
^pon  tbe  stock  plan.  Neither  shall  a  company  organized  as  a  stock  company 
^0  buainess  npon  the  plan  of  a  mntnal  insurance  company. 

^ferring  back  to  the  articles  of  incorporation  which  we  have 
heretofore  quoted,  and  we  find  that  tbe  company  was  to  do  busi- 
ness upon  the  mutual  plan,  and  that  the  funds  for  the  payment  of 
the  losses  and  expenses  were  to  consist  of  moneys  raised  by  ad- 
vancements and  assessments  on  mutual  pledges  given  by  the  mem- 
bers of  the  company.  Now,  it  may  be  that  the  company  was  au- 
thorized to  accept  an  advance  payment  of  money  as  a  pledge  against 
which  assessments  might  be  levied  from  time  to  time;  but  it  is  clear 
^&t  it  was  not  permitted  to  accept  premiums,  nor  could  it  declare 
^vidends.  It  had  no  power  to  write  a  policy  for  a  stated  and  defi- 
nite amount  of  insurance.  Neither  could  it  do  business  on  the 
stock  plan.  That  it  undertook  to  insure  the  sugar  company  for  a 
-definite  and  specific  amount,  in  consideration  of  a  fixed  and  stated 
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premium,  is  too  plain  for  successful  contradiction.  Tbe  assured 
was  not  a  member  of  the  company,  except  in  name,  and  there  was 
no  mutuality  between  him  and  the  other  policyholders.  It  has 
been  held,  and  with  good  reason,  that  one  who  insures  his  property 
in  a  mutual  company  in  a  stated  amount,  for  a  specific  premium, 
does  not  become  a  member  of  the  company,  so  as  to  be  liable  for 
future  assessments:  Insurance  Co.  ys.  Smith,  63111.,  187;  Insurance 
Co.  vs.  Stanton,  67  HI.,  354;  Given  vs.  Bettew,  162  Pa.  St.,  638. 
Certainly,  there  was  no  liability  on  the  part  of  the  sugar  company 
or  the  appellant  to  pay  assessments  for  losses.  The  cash  premium 
demanded  by  the  company  i^as  paid,  and  the  company  agreed  to 
pay  a  definite  and  certain  amount  in  case  of  loss.  There  was  no 
mutuality  between  the  members  of  the  company  who  were  insured 
on  the  assessment  plan  and  those  who  paid  cash  premiums  in  full. 
The  contract  was  one  which  the  company  had  no  power  to  make; 
and,  as  the  assured  must  take  notice  of  the  laws  of  the  State  and 
the  articles  of  incorporation  adopted  thereunder,  it  follows  that  ap- 
pellant cannot  recover,  unless  it  be  on  the  theory  of  estoppeL 

This  doctrine  of  ultra  vires,  as  applied  to  corporations,  is  one  of 
the  most  difficult  with  which  courts  have  to  deal,  and  the  rules  are 
not  as  definitely  settled  as  we  might  wish.  Were  it  not  for  the 
statutes  prohibiting  mutual  companies  organized  under  section  1160 
from  taking  premiums  and  from  doing  business  on  the  stock  plan, 
we  would  be  inclined  to  hold  that,  as  the  corporation  had  accepted 
and  used  the  premium  paid  for  the  policy  in  suit,  it  should  be 
estopped  from  pleading  ultra  vires  as  a  defense.  Indeed,  the  mod- 
ern authorities  seem  to  sustain  that  rule:  Thompson  vs.  Lambert, 
44  Iowa,  239.  See  Insurance  Co.  vs.  McClelland,  9  Colo.,  11 ;  Matt 
vs.  Society,  70  Iowa,  455;  Beach,  Priv.  Corp.,  §  423,  and  cases  cited. 
But  where,  as  in  this  case,  the  act  is  prohibited  ^by  statute,  the  con- 
tract is  illegal  and  void,  and  cannot  be  enforced.  The  rule  as  stated 
by  Taylor  in  his  work  on  Corporations  (section  299)  is  as  follows: 
''  If  a  statute  expressly  forbids  a  corporation  to  make  a  certain  con- 
tract, the  contract  is  void,  even  though  not  expressly  declared  to  be 
so,  and  is  incapable  of  ratification;  and  that  the  contract  is  void,  as 
unlawful,  may  be  pleaded  by  any  one  to  an  action  founded  directly 
and  exclusively  on  such  contract;  unless  (1)  the  statute  expressly- 
state  what  the  consequences  of  violating  it  shall  be,  and  those  con- 
sequences are  other  than  the  contract  shall  be  void;  or  (2)  unless 
the  statutory  prohibition  was  evidently  imposed  for  the  protection 
of  a  certain  class  of  persons,  who  may  alone  take  advantage  of  it; 
or  (3)  unless  to  adjudge  the  contract  void  and  incapable  of  forming 
the  basis  of  a  right  of  action  would  clearly  frustrate  the  evident 
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purposes  of  the  prohibition  itself."  Sustaining  his  conclusions  are 
the  foUowing,  among  other  cases:  Trust  Go.  vs.  Helmer,  77  N.  T., 
64;  Insurance  Ck>.  vs.  Scott,  19  Johns,  1;  Lester  vs.  Bank,  83  Md., 
558;  Beeeher  vs.  Mill  Co.,  45  Mich.,  108;  McPherson  vs.  Foster,  43 
Iowa,  48.  Such  a  contract  will  not  be  enforced,  although  it  maj 
have  been  executed  by  one  of  the  parties.  Nor  can  the  doctrine  of 
estoppel  be  invoked  to  bind  the  corporation  to  a  forbidden  act: 
Kent  Ts.  Mining  Co.,  78  N.  Y.,  159;  Miller  vs.  Insurance  Go.  (Tenn. 
Sup.).  Section  1160  of  the  Gode  of  1873  provides  that  companies 
organized  thereunder  shall  not  accept  premiums.  This  the  appel- 
lant knew,  or  ought  to  have  known,  as  be  was  charged  with  knowl- 
edge of  the  law.  His  position  is  not  such  as  appeals  very  strongly 
to  a  court  of  equity.  He  paid  his  money  knowing  that  the  com- 
pany had  no  right  to  accept  it,  and  ought  not  to  be  allowed  to 
base  an  estoppel  thereon.  Again,  the  company  was  expressly  pro-^ 
hibited  from  issuing  such  a  policy  as  the  one  in  suit. 

Appellant  further  contends  that,  if  the  corporation  was  not  per- 
mitted to  do  the  business  in  which  it  was  engaged,  no  corporation 
existed,  and  that  the  incorporators  became  liable  as  a  partnership 
for  the  business  done  under  the  articles.  The  difficulty  with  this 
contention  is  that  the  corporation  was  not  organized  to  do  an  ille- 
gal or  unlawful  business.  See  Corey  vs.  Sherman,  supra.  Its  ar- 
ticles clearly  provide  that  it  is  to  do  business  under  section  1160  of 
the  Code,  and,  if  it  did  not  do  so,  the  promoters  thereof  are  not 
liable  as  partners.  They  took  the  necessary  steps  to  incorporate, 
amd,  if  the  officers  or  directors  thereafter  proceeded  to  do  an  illegal 
business,  they  may  be  individually  liable  for  the  wrong  done,  but 
the  other  members  of  the  corporation  will  not  be  held  liable  as 
partners.  These  propositions  are  elementary,  and  require  no  cita- 
tion of  authorities  in  their  support  See,  as  sustaining  our  con- 
clusions on  the  whole  case,  Eockhold  vs.  Society  (111.  Sup.);  Eock- 
hold  vs.  Association  (111  Sup.) ;  Pittsburg,  C.  &  St.  L.  By.  Go.  vs. 
Keokuk  A  H.  Bridge  Co.,  131  U.  S.,  371;  Miller  vs.  Insurance  Co. 
(Tenn.  Sup.);  CNeil  vs.  Insurance  Co.  (Wis.);  Eddy  vs.  Insurance 
Co.  (Mich.);  Lucas  vs.  Transfer  Co.,  70  Iowa,  541. 

The  case  differs  essentially  from  Beach  vs.  Wakefield  (Iowa).  In 
that  case  the  cor}>oration  had  power  to  make  contracts  like  the  one 
upon  which  it  was  sued.  The  prohibition  was  against  an  indebt- 
edness exceeding  two-thirds  of  its  capital  stock.  In  this  case  the 
insurance  company  had  no  power  to  make  a  contract  of  insurance 
on  the  stock  plan,  and  it  was  absolutely  inhibited  from  receiving 
premiums.  Again,  in  that  case  the  corporation  had  the  benefit  of 
the  money  borrowed,  and  was  asked  to  repay  it  To  a  plea  of  ultra 
TOL.  xxnii.-i4. 


Digitized  by 


Google 


210  Supreme  (hurt  (f  Iowa.  [Marck^ 

vires  we  quoted  the  following  rule,  from  Morawetz  on  Corpora^ 
tioDs:  ''  If  an  agreement  is  legally  void  and  nonenforcible  by  rea- 
son of  some  statutory  or  common-law  prohibition,  either  party  to 
the  agreement  who  has  received  anything  from  the  other  party 
and  has  failed  to  perform  the  agreement  on  his  part,  must  account 
to  t&e  latter  for  what  he  has  received.  Under  these  circumstan- 
ces the  court  will  grant  relief,  irrespective  of  the  invalid  agreement 
unless  it  involves  some  positive  immorality,  or  there  are  other  rea- 
sons of  public  policy  why  the  courts  should  refuse  to  grant  relief." 
See,  also,  Heuer  vs.  Oarmichael,  82  Iowa,  290;  Peatman  vs.  Power 
Co.,  100  Iowa,  245.  If  this  were  an  action  to  recover  back  the 
premium  paid  or  for  benefits  received,  the  rule  just  quoted  might 
apply:  Pittsburg,  C.  k  St.  L.  By.  Go.  vs.  Keokuk  k  H.  Bridge  Co., 
131 IJ.  S.,  371.  But  such  is  not  the  nature  of  the  proceeding.  It 
is  to  recover  upon  a  contract  of  indemnity,  which  the  corpora- 
tion had  no  power  to  make,  and  which  is  prohibited  by  statute. 
The  case  does  not  dififer  in  principle  from  Lucas  vs.  Transfer  Ck>.^ 
supra,  which  was  an  action  upon  a  contract  of  suretyship.  We  there 
held  i;hat  the  corporation  was  not  liable,  and  that  the  officers  of  the 
corx>oration  could  not  ratify  such  a  contract.  In  the  Beach-Wake- 
field  Case  we  held  that  the  corporation  was  bound  to  account  for 
the  money  it  had  received  on  the  theory  of  any  equitable  estop- 
pel, or  that  he  who  has  accepted  the  benefits  of  a  transaction  must 
accept  its  burdens.  The  law  expressly  enjoined  the  officers  of  the 
insurance  company  from  receiving  premiums,  and  it  prohibited  the 
making  of  just  such  contracts  as  the  one  in  suit  Surely,  the 
members  of  the  society  who  were  bound  to  each  other  by  mutual 
pledges  should  not  be  held  to  respond  to  appellee  for  the  amount 
of  his  loss.  The  order  disallowing  appellant's  claim  was  clearly 
right,  and  it  is  affirmed. 
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SUPREME  JUDICIAL  COURT  OF  MASSACHUSETTS. 


<tUINSIGAMOND  LAKE  STEAMBOAT  CO. 

vs. 

PHCENIX  INS.  CO.,  OF  Hartford,  Conn. 

PHENIX  INS.  CO.,  OF  Brooklyn,  N.  Y.« 

The  inanrance  was  on  a  hotel,  and  required  a  permit  in  oase  of  vacancy  for 
more  than  thirty  days.  Afterwards  the  agent  authorized  to  give  snch 
permit  became  a  member  of  a  local  board,  and  as  such  agreed  to  a  resolu- 
tion that  the  hotel  might  be  vacant  during  a  portion  or  the  year  free  of 
charge. 

Hsld,  That  this  action  did  not  release  the  insured  from  his  obligation  uuder 
the  policy  to  obtain  a  permit  The  board  did  not  claim  to  have  power  to 
alter  contracts. 

Beld,  That  such  action  of  the  agent,  however,  was  admissible  as  evidence  in 
an  issue  whether  such  permit  had  been  waived. 

W.  A.  Gms  and  F.  H.  Kelly, /or  Plaintiff. 

W.  S.  B.  Hopkins  and  F.  B.  Smith, /or  Defendants. 

Barker,  J. 

The  plaintiff,  by  policies  in  the  standard  form,  procured  insur- 
ance for  one  year  from  May  18, 1896,  on  its  hotel.  In  the  descrip- 
tion of  the  property  were  the  words  "occupied  as  a  hotel  throughout 
the  year."  Each  policy  had  a  condition  under  which  it  would  become 
Toid,  if  the  property  insured  become  vacant  by  the  removal  of  the 
owner  or  occupant^  and  so  remain  vacant  for  more  than  thirty  days, 
without  the  assent,  in  writing  or  in  print,  of  the  insurer.  The  firm 
of  Holt  &  Irwin  were  tenants  of  the  insured  property.  It  was  put 
in  evidence  by  the  plaintiff  and  was  uncontradicted,  that  from  about 
the  middle  of  November,  1896,  the  premises  were  unoccupied.  The 
fire  occurred  on  or  about  March  23, 1897.  The  plaintiff  put  in  evi- 
dence a  vote  of  the  local  board  of  underwriters,  passed  on  Novem- 
ber 17, 1896,  and  a  card  issued  by  the  board  to  the  insurance  agents 
of  the  district  for  which  the  board  acted,  and  contended  that  the 
doings  of  the  board  had  reference  to  the  insured  property,  and  that 
this  evidence  would  authorize  the  jury  to  find  for  the  plaintiff,  not- 
withstanding the  breach  of  the  condition  as  to  nonoccupancy. 
Whether  this  contention  was  right  is  the  principal  question  for 
decision. 

From  the  evidence  the  jury  could  find  the  following  facts:  The 
local  board  of  underwriters  was  a  voluntary  association  of  per- 
sons who  were  agents  of  fire  insurance  companies  doing  business  in 

*  D«ei>loii  rendered,  Jan.  0, 18W. 
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Worcester  and  Shrewsbury.  The  board  was  organized  with  officers 
and  written  by-laws,  and  held  weekly  meetings.  Its  expenses  were 
borne  in  the  first  instance  by  an  insurance  exchange  in  Boston, 
composed  of  special  agents  of  insurance  companies,  among  which 
companies  were  the  defendants,  and  the  exchange  was  reimbursed 
by  the  companies.  A  witness  who  was  secretary  of  the  local  board 
testified  tBat  its  powers  and  duties  were  ''purely  to  establish  rates 
of  insurance;  determine  the  classification  to  which  rates  shall  be 
applied;  classifying  risks  to  which  rates  should  be  applied."  The 
by-laws  also  show  that  the  functions  of  the  board  were  to  establish 
rates  of  insurance,  below  which  no  insurance  should  be  written  on 
property  within  the  territory  of  the  board,  as  well  as  to  prevent  the 
fostering  of  prejudice  and  the  making  of  misrepresentations  against 
the  board  or  its  members,  or  the  insurance  companies  represented 
in  the  board.  The  board  kept  in  each  insurance  office  in  Worces- 
ter a  card  cabinet,  to  which  the  secretary  of  the  board  and  the 
agents  who  used  th^  insurance  office  had  access.  The  cards  in 
these  cabinets  stated  the  classifications  of  risks,  and  the  rates  es- 
tablished by  the  board;  the  cards  in  each  cabinet  being  of  the  same 
tenor.  They  were  prepared  by  the  secretary  of  the  board  in  ac- 
cordance with  its  action  from  time  to  time  in  classifying  risks  and 
establishing  rates,  and  were  placed  by  him  in  the  different  cabinets. 
The  drawers  of  the  cabinets  were  arranged  according  to  streets,  and 
each  card  represented  a  risk  classified  by  the  board,  and  the  rate 
established  for  it  by  the  board.  Before  a  risk  is  insured,  the  insur- 
ance agent  is  expected  to  consult  the  cabinet,  and  to  get  from  the 
card  his  information  as  to  the  classification  of  the  risk  and  the  rate 
of  insurance.  The  secretary  of  the  board  put  the  cards  in  their 
places,  and,  if  a  card  were  in  substitution  for  an  old  one,  took  out 
the  old  card.  The  secretary,  when  he  put  in  new  cards,  also  left  in 
the  office  proof  sheets  which  enabled  the  insurance  agent  to  know 
what  had  been  put  into  the  cabinet.  Copies  of  all  policies  and  of 
vacancy  permits  issued  by  the  different  agents,  and  of  modifications 
or  changes  made  in  policies,  passed  through  the  hands  of  the  sec- 
retary of  the  local  board.  All  this  is  done  to  protect  one  insurance 
company  against  another,  so  that,  when  a  rate  is  established,  it 
leaves  simply  a'minimum  rate  at  which  a  policy  can  be  written,  and 
it  is  not  in  any  way  obligatory  upon  any  company  to  write  insur- 
ance at  that  rate.  The  local  board  had  a  rule  as  to  vacancy  per- 
mits, which  was  changed  at  the  meeting  of  November  17, 1896,  and 
which,  both  before  and  after  iliat  change,  required,  unless  a  con- 
trary provision  was  made  in  the  rating  of  the  risk,  a  charge  tcft 
vacancy  after  thirty  days.    The  charge  after  the  change  was:  for 
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one  moBth  alter  the  thirty  days  expired,  fifty  cents  for  each  |100  of 
the  yearly  premium;  and  for  six  months,  70  per  cent  of  the  yearly 
premium.  When  the  policies  in  sxiit  were  written,  the  property  in- 
sured had  not  been  classified  by  the  local  board,  no  rate  for  insur* 
ance  ux>on  it  had  been  established  by  that  boeurd,  and  the  board  had 
not  placed  in  the  cabinet  any  card  regulating  the  writing  of  insur- 
ance on  the  property.  The  rate  at  which  the  policies  were  written 
was  $2  upon  every  |100  for  one  year,  the  terms  of  the  policy  not 
allowing  the  property  to  be  unoccupied  more  than  thirty  days;  and 
the  risk  was  classified  by  the  board,  and  given  this  rating,  on  the 
third  day  after  the  policies  were  written.  Each  of  the  defendants 
had  as  agent  in  Worcester  a  co-partnership  composed  of  four  per- 
sona One  of  these  persons  was  the  vice-president  of  the  local 
board  in  November,  1896.  At  the  meeting  of  November  17, 1896, 
this  person  and  one  other  member  of  his  firm  were  present.  The 
firm  had  signed  the  articles  of  association  of  the  board,  and  one  of 
its  card  cabinets,  with  the  card  relating  to  this  risk,  was  then  in  the 
office  of  the  firm.  At  the  meeting  of  November  17,  1896,  the  local 
board  passed  the  following  vote:  ''Voted,  that  permission  be 
granted,  free  of  charge,  for  the  hotel  of  Holt  &  Irwin,  Lakeside 
Inn,  to  be  unoccupied  a  portion  of  the  year."  Thereupon  printed 
cards  were  prepared  by  the  secretary  of  the  board,  of  the  following 
tenor:  ''Lake  Quinsigamond  and  Vicinity,  West  Side.  Lake  Quin- 
sigamond  Steamboat  Co.  Frame  hotel  at  Woodland  Orove,  $2.00; 
contents,  $2.00;  dining  pavilion  and  contents.  $2.00.  Unoccupied  a 
portion  of  the  year.  Nov.  17, 1896."  One  of  these  cards  was  put 
by  the  secretary  into  each  of  the  card  cabinets,  including  the  cabi- 
net in  the  office  of  the  firm  which  was  agent  of  the  defendants;  and 
that  firm  knew  of  the  passing  of  the  rate,  the  issuing  of  the  card, 
and  that  it  was  placed  in  the  cabinet  in  their  office.  There  was  no 
evidence  tending  to  show  at  whose  suggestion  the  vote  was  passed, 
or  that  the  action  of  the  local  board  was  communicated  to  or  known 
by  the  plaintiff  or  its  teoants.  From  the  description  of  the  insured 
property  in  the  policies,  the  lease  from  the  plaintiff  to  Holt  &  Irwin, 
and  the  tenor  of  the  vote  and  card,  the  jury  might  well  find  that 
the  vote  and  card  referred  to  the  property  insured.  It  was  not  con- 
tended that  any  application  for  a  vacancy  permit  was  ever  made 
by  the  plaintiff  or  its  tenants  to  the  defendants  or  their  agents,  or 
that  any  permit  was  issued,  or  assent  to  nonoccupancy  given,  unless 
the  action  of  the  local  board  amounted  to  such  assent.  The  de- 
fendants were  instrumental  in  organizing  and  maintaining  the  local 
board,  of  which,  presumably  with  their  knowledge  and  assent,  their 
local  agents  were  members.    Two  co-partners  of  the  firm  which 
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constituted  their  local  agent  were  present  at  the  meeting  of  the 
board  which  passed  the  vote,  and  the  firm  received  the  card  issued 
in  consequence  of  the  vote.  It  might  be  found  from  this  that  the 
defendants  were  to  be  charged  with  knowledge  of  the  action  of  the 
local  board,  and  with  assent  to  that  action,  whatever  it  might  be 
held  to  be,  when  properly  construed  in  connection  with  the  circum- 
stances under  which  it  was  taken. 

In  construing  the  action  of  the  local  board,  one  matter  to  be  con- 
sidered is  that  the  board  neither  had,  nor  purported  to  have,  power 
either  to  make  or  alter  contracts  of  nsurance.  So  far  as  appears, 
the  board  could  classify  risks,  and  establish,  and  from  time  to  time 
change,  rates,  and  could  take  measures  to  prevent  the  cutting  of 
rates,  and  the  injury  of  the  business  by  misrepresentations  and  other 
like  means;  and  there  its  functions  stopped.  Its  actions  do  not  ap- 
pear to  have  been  intended  to  be  communicated,  or  to  have  been  in 
fact  communicated,  to  the  persons  who  might  hold  insurance  upon 
property  situated  within  the  district,  or  who  might  wish  to  purchase 
such  insurance.  On  November  17, 1896,  the  plaintiffs  buildings, 
which  had  been  erected  in  1895,  were  under  insurance  effected 
May  18, 1896,  for  one  year.  The  insured  property  had  not  been 
classified  by  the  board  when  the  policies  were  written,  and  no  rate 
had  then  been  established  by  it  for  the  risk.  A  rate  had  been  es- 
tablished for  it  on  May  21,  1896,  and  was  that  at  which  the  risk 
stood  insured,  or  $2  of  premium  for  $100  of  insurance  for  one  year, 
without  permission  for  nonoccupancy  for  more  than  thirty  days, 
unless  upon  the  payment  of  a  charge  or  increased  premium  for  such 
nonoccupancy.  It  was  'within  the  legitimate  power  of  the  board  to 
lower  the  rate  established  by  it  for  the  property,  by  allowing  per- 
mission for  nonoccupancy  to  be  granted  free  of  charge,  and  to  com- 
municate this  change  of  rate  to  all  the  insurance  offices  connected 
with  the  board,  for  the  government  of  all  persons  in  those  offices 
who  should  have  occasion  to  deal  with  the  risk.  This  was  plainly 
the  whole  purpose  of  the  action  of  the  board  in  passing  the  vote  and 
in  issuing  the  card.  Even  if  we  should  assume  that  the  reason  of 
this  action  by  the  board  was  the  probability  that  the  property  would 
be  unoccupied  during  the  winter,  and  that  the  plaintiff  would  ap- 
ply to  the  defendants  for  their  assent  to  such  nonoccupancy  free  of 
charge,  those  circumstances,  taken  in  connection  with  the  others 
which  must  also  be  considered,  could  not  make  the  action  of  the 
board  mean  more  than  a  change  in  its  rate,  under  which  the  de- 
fendants could,  if  they  should  see  fit»  grant  the  plaintiff  permits  for 
nonoccupancy  without  requiring  it  to  pay  an  additional  premium  or 
charge  for  the  permits.    In  other  words,   the  oply  permission 
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granted  by  the  yote  was  permission  to  the  defendants  and  all  other 
insurers  to  grant  yacancy  permits  free  of  charge,  if  they  chose.  We 
are,  therefore,  of  opinion  that  the  action  of  the  board,  although 
known  to  and  acquiesced  in  by  the  defendants,  was  not  in  itself  a 
permission  to  the  plaintiff  for  nonoccupancy,  or  a  waiver  by  the  de- 
fendants of  the  conditions  of  the  policies  relating  to  that  subject. 
Nor,  upon  the  evidence  as  it  stood,  could  the  action  of  the  board 
estop  the  defendants  from  relying  upon  the  conceded  breach  of  the 
condition  as  to  occupancy  as  a  defense  to  the  policies.  In  the  com- 
plete absence  of  evidence  that  the  action  of  the  board  was  taken  at 
the  request  or  suggestion  of  the  plaintiff  or  its  tenants,  or  was  com- 
municated to  or  known  by  them,  or  that  they  suffered  the  property 
to  become  or  to  remain  unoccupied,  relying  upon  the  vote  or  other 
action  of  the  board,  or  that  they  for  that  reason  omitted  to  apply 
for  the  assent  to  nonoccupancy  for  more  than  thirty  days  required 
by  the  policies,  it  could  not  be  found  that  the  plaintiff's  position 
had  been  changed  to  its  detriment  by  any  reliance  upon  the  action 
of  the  board  as  a  permission  for  nonoccupancy.  An  essential  ele- 
ment of  estoppel  was  lacking. 

There  was  no  error  in  the  admission  of  evidence.  The  existence 
and  organization  and  action  of  the  board,  and  its  relations  to  the 
defendants,  were  relevant  to  the  issues  upon  trial,  whether  permis- 
sion for  nonoccupancy  had  been  given,  whether  the  conditions  upon 
that  subject  had  been  waived,  and  whether  the  defendants  were 
estopped  from  relying  upon  the  breach  of  the  conditions.  The 
lease  from  the  plaintiff  to  Holt  &  Irwin  was  a  proper  circumstance 
to  be  given  in  evidence,  to  be  used  in  construing  the  action  of  the 
board  upon  which  the  decision  of  the  main  issues  turned.  The  in- 
structions to  the  jury  requested  by  the  defendants  should  have 
been  given,  and  the  exception  to  the  refusal  to  give  them,  and  to  so 
much  of  the  charge  as  was  inconsistent  with  them,  must  be  sus- 
tained.   Exceptions  sustained. 
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SUPREME  COURT  OF  MICHIGAN. 


HAUCKI 

vs. 

CHICAGO  GUARANTY  FUND  LIFE  SOCIETY.* 

The  insured  was  in  business  as  a  grooerr  and  saloon  keeper.  He  stated  in  his 
application  that  he  did  not  attend  the  bar,  which  was  attended  excln- 
sively  by  a  clerk,  while  he  attended  to  the  grocery;  also,  in  answer  to  the 
qaestion  whether  he  drank  beer,  ale,  wine,  or  spirits,  and  if  so,  how 
often,  he  answered:  Yes;  two  or  three  glasses  of  beer  a  day. 

Heidi  That  if  he  frequently  went  behind  the  bar  to  wait  on  customers  his  first 
answer  was  untrue. 

Heldf  That  his  second  answer  was  a  representation  that  he  did  not  drink 
spirituous  liquors,  and  a  habit  of  so  doing  would  avoid  the  policy. 

Held,  That  the  burden  of  showing  deatb  from  delirium  tremens  was  on  the 
company. 

Statement  of  facts  by  Grant,  0.  J. 
This  is  an  action  upon  a  policy  of  insurance  issued  upon  the  life 
of  John  Malicki,  the  husband  of  plaintiff,  who  was  the  beneficiary 
named  in  the  policy.    The  application  contained  the  following 
questions  and  answers: — 

Q.  Do  you  drink  beer,  ale,  wine,  or  spirits  f  If  so,  state  what,  how  ofben, 
and  how  much.  A.  Yes ;  two  or  three  glasses  of  beer  daily.  Q.  Have  you 
ever  drank  beer,  wine,  or  spirits,  or  ale  to  excess!  A.  No.  Q.  Have  you 
now,  or  have  you  ever  had,  any  interest  in  the  manufetcture  or  sale  of  intoxi- 
cating liquor  of  any  kind,  directly  or  indirectly  f  A.  Yes ;  keep  liquors  in  my 
store. 

Additional  information  was  asked,  to  which  Mr.  Malicki  replied 
as  follows: — 

In  regard  to  my  occupation,  would  say  that  I  am  proprietor  of  grocery,  and 
have  a  bar  in  connection.  I  have  a  clerk  that  attends  to  the  bar  trade,  and 
I  attend  to  the  grocery,  and  the  buying  and  marketing.  My  bar  trade  is 
attended  to  exclusively  by  my  clerk. 

These  statements  formed  the  basis  for  the  issue  of  the  policy.  The 
body  of  the  policy  is  general,  and  insured  the  life  of  Mr.  Malicki 
against  death.  But  for  the  clause  next  below  quoted,  liability 
would  have  attached  for  any  cause  of  death.  This  clause  is  as 
follows: — . 

This  policy  is  issued  upon  the  agreements  contained  in  the  application 
therefor,  and  upon  condition  that  the  answers  and  statements  in  said  appli- 
cation are  frill,  con]j>lete,  and  true.  Said  application,  together  with  all  privi- 
leges, conditions,  and  requirements  indorsed  hereon,  whether  written  or 
printed,  are  hereby  made  a  material  part  of  this  contract. 

•  D«olilon  rendered,  JanuAry  8, 1809. 
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The  condition  upon  the  baek  of  the  policy,  eo  far  as  it  is  material, 
reads: — 

Death  oanaed  or  saperiDdnoed  by  the  nse  of  iDtoxicants,  within  three  yean 
from  the  date  of  the  within  polioy,  is  a  risk  not  contemplated  or  covered  by 
aaid  poliey,  and,  in  case  of  death  ^om  any  of  the  aforesaid  causes,  the  amount 
reooverable  shall  be  limited  to  the  prraaiums  paid  on  said  polioy,  with  inter- 
est. *  *  *  If  this  policy  is  obtained  by  fhiud,  or  if  any  statement  con- 
tained in  the  application  on  which  this  ]K>licy  is  based,  or  in  the  proof  of 
death,  is  found  to  be  fraudulently  untrue,  then  this  policy  shall  be  ipso  facto 
null  and  Toid. 

Mr.  MaHcki  died  October  2.3, 1896,  eight  months  after  the  issue 
of  the  policy.  Plaintiff  notified  the  company  of  his  death,  and 
asked  for  blank  proofs  of  loss,  which  were  famished.  These  were 
filled  oat,  signed,  and  sworn  to  by  plaintiff,  October  81, 1896,  and 
forwarded  to  the  company.  The  cause  of  death  was  stated  to  be  a 
severe  cold.  She  gave  the  name  of  the  physician  who  attended  him 
in  his  last  illness  as.  Dr.  W.  J.  Brand.  A  blank  proof  appears  to 
have  been  sent  to  Dr.  Brand,  who  filled  it  out  and  swore  to  it  on  the 
19th  day  of  November,  1896,  and  forwarded  it  to  the  company.  In 
this  affidavit  the  immediate  cause  of  death  was  said  to  be  delirium 
tremens.  Plaintiff  made  her  case  by  introducing  the  policy  of  in- 
surance and  proofs  of  death  which  had  been  submitted  to  the  com- 
pany, and  I'ested.  Defendant  then  introduced  Dr.  Brand,  who  tes- 
tified that  he  attended  Mr.  Malicki  in  his  last  illness;  that  the  report 
he  sent  the  company  was  true,  and  correctly  stated  the  cause  of 
death,  which  report  was  received  in  evidence.  Defendant  then  in- 
troduced testimony  tending  to  show  that  Mr.  Malicki  was  frequently 
intoxicated;  that  he  drank  spirituous  liquors,  and  that  he  frequently 
attended  the  bar.  One  witness  testified  that  she  was  frequently  in 
the  grocery  for  several  years,  and  that  Malicki,  most  all  of  the  time 
when  she  was  there,  was  attending  the  bar,  "  selling  drinks  to  who- 
ever wanted  to  buy."  The  record  then  states  that  the  plaintiff  pro- 
duced evidence  "in  rebuttal  of  the  evidence  produced  by  the  defend- 
ant."   Verdict  and  judgment  were  for  the  plaintiff. 

MooBE  &  MooBE  and  E.  C.  Bolton,  for  Appellant. 
T.  E.  Tajeksnet  and  George  B.  Greening,  for  Appellee. 

Grant,  C.  J.  (after  stating  the  facts). 
If  all  the  testimony  on  the  part  of  the  defendant  was  true,  the 
policy  was  void,  and  the  court  should  have  so  instructed  the  jury. 
But  the  record  does  not  contain  all  of  the  evidence,  and,  in  view  of 
the  statement  that  there  was  testimony  in  rebuttal  of  that  of  the 
defendant,  we  cannot  hold  that  the  jury  should  have  been  so  in- 
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structed.  The  court  instructed  the  jury  as  follows:  "It  is  further 
claimed  by  the  defendant  that  this  policy  was  issued  on  condition 
that  the  deceased  should  not  attend  bar  in  his  saloou.  It  appears 
from  the  evidence  thi^t  the  occupation  of  the  deceased  was  grocery 
and  saloon  keeper.  It  also  appears  from  a  part  of  the  application 
of  insurance  that  the  deceased  stated  that  he  did  not  attend  bar, 
but  that  his  business  was  in  the  grocery,  and  that  the  bar  was  at- 
tended exclusiyely  by  his  clerk.  That  is  a  material  condition,  gen- 
tlemen of  the  jury.  It  was  competent  for  the  defendant  to  make 
that  a  condition,  and  having  made  it  such,  and  the  deceased  having 
subscribed  to  it  as  part  of  the  application,  it  becomes  binding  upon 
the  plaintiff.  Now,  gentlemen  of  the  jury,  if  you  find  from  the  evi- 
dence that  John  Malicki  was  in  the  habit  of  attending  bar,— that  is, 
if  that  was  his  business;  that  he  attended  bar  habitually,  instead  of 
attending  to  the  grocery — in  other  words,  if  his  business  was'to  at- 
tend bar  in  that  saloon,  then  your  verdict  must  be  for  the  defendant 
But  you  are  instructed,  if  he  occasionally  attended  bar,  if  he  went 
behind  the  bar  occasionally,  and  dealt  out  liquors  to  customers,  it 
should  not  avoi^  the  policy;  but  if  that  was  his  business,  if  he  was 
in  the  practice  and  in  the  habit  of  doing  so,  it  would  avoid  the  pol- 
icy; but  an  occasional  sale  by  the  deceased  to  the  customers  would 
not."  There  is  no  doubt  about  the  terms  of  this  contract  Mr. 
Malicki,  in  order  to  obtain  this  insurance,  represented  that  he  did 
not  attend  the  bar,  but  that  his  bar  was  exclusively  attended  to  by 
his  clerk.  Belying  upon  this  representation,  this  policy  was  issued. 
The  vice  of  the  instruction  lies  in  the  fact  that  under  it  the  jury 
might  have  found  that  nothing  short  of  an  habitual  tending  of  the 
bar,  and  making  that  his  business,  would  avoid  the  policy,  and  that 
anything  short  of  that  would  be  an  occasional  act  Clearly,  if  Mr. 
Malicki  daily  tended  the  bar  while  the  regular  bartender  was  absent 
at  his  meals  or  on  other  occasions,  this  would  be  contrary  to  the 
terms  of  the  policy.  If  he  wanted  a  policy  upon  that  basis,  he 
should  have  stated  the  facta  Whether  a  single  act  or  a  few  acts  of 
tending  the  bar  would  avoid  the  policy,  we  need  not  determine. 
The  jury  evidently  received  no  instruction  as  to  what  occasional 
acts  would  or  would  not  have  that  effect  It  is  urged  that  the  pol- 
icy, being  dated  the  day  before  this  part  of  the  application  was 
made,  was  not  issued  in  reliance  upon  this  representation.  The 
only  proof  on  this  point  is  that  this  paper,  with  the  other  two,  con- 
stituted the  application.  The  date  of  the  policy  does  not  control. 
The  delivery  is  essential    It  was  not  issued  till  delivered. 

2.  The  court  instructed  the  jury  that  if  Mr.  Malicki,  at  the  time 
of  effecting  the  insurance,  "was  in  the  habit  of  drinking  intoxicating 
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liqubrs  to  excess,  that  would  end  the  case,  and  your  verdict  should 
be  for  the  defendant.  If  you  find  that  he  was  not  an  intemperate 
user  of  alcoholic  liquors,  it  would  not  avoid  the  policy.  It  is  a  sim- 
ple questipn  whether  he  was  an  excessive  drinker.  If  he  was  an 
habitual  excessive  drinker,  it  would  avoid  the  policy."  Here,  again, 
plaintifr  is  confronted  with  the  terms  of  the  policy.  Mr.  Malicki 
distinctly  stated  in  his  application  that  he  only  drank  two  or  three 
glasses  of  beer  daily.  This  was  in  reply  to  the  question:  "Do  you 
drink  beer,  ale,  wine,  or  spirits,  and,  if  so,  state  what,  how  often, 
and  how -much?"  >  The  representation  was  clear  and  explicit  that  he 
did  not  drink  spirituous  liquors.  Defendant  asked  this,  and  was  en- 
titled to  know  it  If  he  was  in  the  habit  of  using  spirituous  liquors 
as  a  beverage,  he  should  have  so  stated.  The  instruction  was  er- 
roneous. The  court  should  have  instructed  the  jury  that  the  habit 
of  using  spirituous  liquors  before  the  issue  of  the  policy  was  a  false 
representation,  and,  if  proven,  avoided  it.  Gases  like  that  of  Insur- 
ance Co.  vs.  Foley  (105  U.  S.,  350),  have  no  application.  In  that 
case  the  representations  were  that  the  applicant  had  always  been  of 
temperate  habits.  The  very  answer  implied  the  use  of  intoxicating 
Hquors,  and  it  was  very  properly  held  that,  the  occasional  use  and 
an  exceptional  case  of  excess  did  not  justify  the  conclusion  that  he 
was  a  man  of  intemperate  habits. 

3.  We  think  the  court  committed  no  error  in  instructing  the  jury 
that  the  burden  of  proof  was  upon  the  defendant  to  show  that  the 
deceased  died  from  delirium  tremens.  A  distinction  is  made  be- 
tween the  principal  contract  as  found  in  the  body  of  the  instrument, 
and  conditions  or  stipulations  indorsed  thereon,  "which  are  in- 
tended to  avoid  the  defendant's  promise  by  way  of  defeasance  or 
excuse."  The  party  relying  upon  the  breach  of  such  conditions  to 
defeat  his  liability  assumes  the  onus  probandi:  Gobum  vs.  Insur- 
ance Go.,  145  Mass.,  226.  The  contract  of  insurance  in  that  case 
was  substantially  identical  with  this.  See,  also.  Insurance  Go.,  vs. 
Ewing,  92  XJ.  S.,  377;  Redman  vs.  Insurance  Go.,  49  Wis.,  431. 
Judgnjent  reversed,  and  new  trial  ordered. 

The  other  justices  concurred. 
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GRANGER 

MANCHESTER  FIRE  A8SUR.  CO.,  OF  MAKGHBflTBR,  Enolakd.* 

A  policy  in  the  name  of  the  owner,  with  loss  payable  to  mortgagee,  was  pro- 
cared,  and  the  premiom  paid  by  the  mortgagee.  The  mort^gee  waa 
dealt  with  in  the  adjustment  as  the  party  in  interest,  being  called  on  for 
additional  prooft,  and  was  promised  a  settlement  for  a  stated  amount  by 
the  adjuster. 

Held,  That  in  a  snit  by  the  mortgagee  the  company  was  estopped  to  set  np  an 
alienation  by  the  owner  to  his  wife,  of  which  the  mortgagee  had  no  notice 
from  the  company,  or  to  claim  that  there  was  no  privity  of  contract  as 
to  the  mortgagee. 

Held,  That  the  mortgagee  conld  recover  the  amount  agreed  on  by  the  ac^aster. 

Wm.  O.  WEB8TEB,/or  Appellant,  ^ 

Fbed  H.  Stowe  (Royal  A.  Hawley,  of  counsel), /or  Appellee. 

Hooker,  J. 

This  case  was  brought  to  recover  for  an  amount  due  for  insur- 
ance.* It  was  heard  before  the  circuit  judge,  without  a  jury.  From 
the  judgment  rendered  in  favor  of  plaintifif,  defendant  appeals, 
alleging  by  way  of  defense  as  follows:  (1)  There  is  no  privity  of 
action  between  the  plaintiff  and  the  defendant  (2)  Plaintiff  had 
only  a  derivative  right  in  the  policy.  Whatever  would  defeat  the 
right  of  Post,  the  principal,  must,  of  necessity,  defeat  any  right  of 
the  plaintiff,  under  whom  he  claims.  (3)  Plaintiff  is  conclusively 
presumed  to  know  the  terms  of  the  contract  upon  which  he  brought 
his  action;  and  whether,  as  a  matter  of  fact,  he  knew  it  or  not, 
'^cannot  enlarge  the  liability  which  is  imposed  upon  the  defendant." 
(4)  The  policy  became  absolutely  void  after  it  was  issued,  by  the 
conveyance  of  the  subject  of  the  insurance  by  Post,  the  insured,  to 
his  wife,  without  the  consent  of  the  company.  (5)  There  is  no 
waiver  of  the  forfeiture  by  the  defendant  or  its  agents,  after.knowl- 
edge  of  the  facts  constituting  the  forfeiture.  (6)  There  can  be  no 
splitting  up  of  causes  of  action  on  a  single  policy,  as  plaintiff  had 
only  a  partial  interest  in  the  premises  insured;  viz.,  in  only  one  of 
the  three  buildings  insured. 

There  is  some  conflict  in  the  testimony,  but  it  is  shown  by  the 
record  substantially  as  follows:  In  1892,  Joseph  Post  and  wife  gave 
a  mortgage  upon  real  estate  at  Clarksville,  for  $600,  to  the  plaintiff, 
and  agreed  to  keep  the  buildings  on  the  property  insured  for  the 

•Deotolon  rendered.  Jan.  8, 1899. 
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benefit  of  the  mortgagee.  The  insarance  was  kept  up  by  Mr.  Post  un- 
til February,  1894.  The  plaintiff  was  then  notiBed  by  the  local  suryey- 
ing  agent  of  the  defendant  tbat  Mr.  Poet  was  not  able  longer  to^j>ay 
the  premium,  and  would  not  continue  the  insurance.  The  plaintiff 
then  instructed  the  agent  to  write  him  a  pohoy  for  $600  upon  his 
mortgage  interest  in  the  property.  The  agent  testified  he  knew  of 
no  other  way  to  effect  this  insurance,  except  to  take  the  application 
of  Mr.  Post,  signed  by  him,  and  forward  it  to  the  company.  The 
agent  sent  with  the  application  a  report  containing,  among  other 
things,  the  following:  ''Is  the  application  signed  by  the  applicant 
in  person ?  No."  ''If  this  property  has  not  been  recently  insured, 
what  induces  this  application?  Policy  expired  February  twelfth; 
this  application  to  secure  mortgagee."  Upon  receipt  of  tbe  appli- 
cation and  report,  the  company  issued  a  policy,  in  the  name  of  Mr. 
Po8t»  insuring  a  two-story  building  for  $500 — loss,  if  any  thereon, 
payable  to  J.  Granger,  as  his  interest  may  appear, — and  also  insur- 
ing a  bam  in  the  sum  of  $75,  and  a  shed  in  the  sum  of  $25.  This 
policy  was  deliyered  to  the  plaintiff  by  the  agent  of  defendant,  who 
assured  him  it  was  all  right,  and  at  the  iiame  time  the  plaintiff  paid 
the  premium  to  tbe  agent.  The  plaintiff  did  not  know  until  after 
the  fire  that  an  application  had  been  procured  from  Mr.  Post  by  the 
agent,  or  that  the  policy  was  in  his  name,  or  tliat  the  entire  insurance 
for  which  he  had  paid  was  not  payable  to  him.  In  May,  1894,  Mr. 
Post  gave  his  wife  a  quitclaim  deed  of  the  property.  This  was  not 
known  to  plaintiff  until  after  the  fire.  In  October,  1894,  the  two- 
story  building  and  the  shed  were  burned.  The  barn  was  not  burned. 
The  company  was  notified  of  the  loss,  and  sent  Mr.  Wetherbee,  who 
had  full  authority  to  adjust  losses  and  make  settlements  in  Michi- 
gan, to  inyesiigate  the  loss.  Mr.  Wetherbee  notified  the  plaintiff, 
who  lived  at  Saranac,  to  meet  him  at  Glarksville,  November  12th. 
Mr.  Granger  was  there,  but  the  adjuster  missed  the  train,  and  did 
not  arrive  at  Glarksville  until  the  next  day.  Mr.  Bawson,  a  con- 
tractor and  builder,  living  at  Grand  Bapids,  was  present  on  the 
12th,  by  the  request  of  the  defendant  On  the  13th  of  November, 
Mr.  Wetherbee  visited  Glarksville,  and  made  such  inquiries  as  he 
desired,  and  then  returned  to  Grand  Bapids.  He  had  a  conversa- 
tion with  Mr.  Post  about  the  property  and  the  loss.  He  then  called 
up  the  plaintiff  by  telephone,  and  had  a  conversation  with  him. 
ISie  testimony  as  to  this  conversation  is  very  contradictory.  The 
circuit  judge  found  that,  after  learning  from  Mr.  Granger  the 
amount  of  hia  claim,  Mr.  Wetherbee  promised,  upon  the  part  of  the 
company,  its  payment  within  sixty  days;  and  we  think  that  finding 
is  fully  sustained  by  the  testimony.    It  is  elaimed  that,  when  this 
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conyersation  ooourred,  the  adjuster  did  not  know  Mr.  Post  had 
deeded  his  property  to  his  wife.  The  record  shows  beyond  any 
coi^oversy  that  Mr.  Post  informed  Mr.  Wetherbee  of  the  convey- 
ance  daring  the  interview  at  Grand  Rapids,  and  it  could  not  have 
been  more  than  a  few  minutes  after  the  adjuster  had  talked  with 
Mr.  Granger.  No  intimation  was  made  to  Mr.  Ghranger  after  this 
information  was  imparted  to  the  adjuster  that  the  company  regarded 
the  conveyance  as  a  forfeiture  of  the  policy.  The  loss  was  not  paid 
within  the  sixty  days,  and  Mr.  Granger  had  Mr.  Johnson,  the  local 
agent  of  the  defendant  at  Saranac,  write  the  company.  In  reply  to 
this  letter,  the  company,  through  its  general  attorney,  wrote  the 
plaintiff  that  the  proofs  of  loss  were  defective,  and  indicated  the  de- 
fects, and  asked  that  certain  questions  be  answered  and  further 
proofs  be  given.  There  was  a  general  statement  in  this  letter  that 
the  company  did  not,  by  asking  additional  proofs,  waive  any  de- 
fenses it  had;  but  there  was  Ho  suggestion  that  the  company  in- 
tended to  claim  a  forfeiture,  because  Mr.  Post  had  deeded  the 
property  to  his  wife  before  the  loss,  or  that  there  were  no  contract 
relations  between  the  parties,  or  that  Mr.  Granger  had  no  claim 
against  the  company  which  he  could  enforce,  because  part  of  the 
property  burned  was  not  insured  for  the  benefit  of  Mr.  Granger. 
Further  proofs  of  loss  were  furnished,  the  claim  was  not  paid,  and 
this  suit  was  brought 

Upon  the  trial  it  appeared  that  Mr.  Post  never  claimed  any  inter- 
est in  the  insurance  money,  but  expressly  disclaimed  having  any 
interest  in  it  The  judge  found,  from  the  facts  stated,  that  the  de- 
fendant should  be  deemed  to  have  waived  any  special  matter  of 
defense,  and  is  estopped  from  making  it  at  this  trial.  Counsel  for 
defendant  has  presented  eighty  assignments  of  error,  and  has  ar- 
gued them  ably  and  at  length.  The  pivotal  questions  in  the  case 
have  been  before  this  court  so  recently  that  we  do  not  deem  it 
necessary  to  enter  upon  a  lengthy  discussion  of  them.  The  plain- 
tiff undertook  to  get  insurance  for  his  own  benefit,  and  paid  for 
it  The  company,  until  after  suit  was  brought,  always  treated 
him  as  the  party  interested  in  the  insurance.  When  it  proposed 
to  adjust  the  loss,  he  was  notified  to  be  present  The  settle- 
ment was  agreed  upon  with  him.  Additional  proofs  were  required 
of  him.  After  it  knew  the  nature  of  his  claim  and  the  convey- 
ance of  the  property  insured  by  Mr.  Post  to  his  wife,  it  did  not 
treat  the  policy  as  forfeited,  or  insist  there  were  no  contract  rela- 
tions between  it  and  the  plaintiff,  but  saw  fit  to  ask  further  proof, 
which  involved  an  expenditure  of  time  and  money  on  the  part  of 
Mr.  Granger.    If  the  company  intended  to  insist  upon  these  de- 
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fenses,  it  was  its  duty,  after  it  had  learned  the  facts,  to  so  inform 
Mr.  Granger,  instead  of  remaining  silent  and  asking  for  further 
proofs.  The  case  is  govemed  by  Hopkins  Mfg.  Co.  vs.  Aurora  F.  & 
M.  In&  Co.  (48  Mich.,  148);  Marthinson  ys.  Insurance  Co.  (64  Mich., 
372) ;  Burnham  ys.  Casualty  Co.  (Mich.);  and  the  cases  therein  cited. 
As  to  the  claim  that  there  can  be  no  splitting  up  of  causes  of  ac- 
tion, and  that  there  can  be  no  recovery  on  the  policy  in  this  suit  for 
that  reason,  it  is  sufficient  to  say  the  declaration,  in  addition  to  de- 
claring upon  the  policy,  contains  all  the  common  counts.  As 
akeady  stated,  the  adjuster  of  the  company  who  was  authorized  to 
adjust  the  loss  agreed  with  the  plaintiff  that  his  loss  was  $490,  and 
that  it  should  be  paid  within  sixty  days.  In  View  of  this  agreement 
and  the  pleadings,  we  think  the  plaintiff  was  entitled  to  recover  in 
this  proceeding,  even  though  he  could  not  recover  upon  the  policy 
itself.    Judgment  is  aflSrmed.    The  other  justices  concurred. 


SUPREME  COURT  OF  PENNSYLVANIA. 

PENN  PLATE  GLASS  CO. 

SPRING  GARDEN  INS.  CO.* 

A  policy  stipTilation  that  insiiTance  shall  beffin  and  end  at  noon  of  certain 
dates  is  entirely  proper  for  that  particular  computation,  but  does  not 
necessarily  apply  to  collateral  questions;  such  as  tlve  days  special  protec- 
tion in  case  of  remoral  where  the  general  rule  of  disregarding  fractions 
of  a  day  is  the  better  construction. 

Ex  parte  appraisement  by  the  insured  is  not  competent  evidence  of  the  amount 
of  loss,  nor  are  proofs  of  loss  admissible  as  independent  evidence  of  the 
amount. 

A  company  is  not  prejudiced  nor  estopped  from  disputing  the  results  of  an 
appraisal  by  insured  and  other  companies  in  which  it  refused  to  Join, 
since  provision  for  appraisement  is  revocable  by  either  party. 

A  company  is  not  estopped  from  demandin|^  that  the  amount  of  loss  shall  be 
proved  by  competent  evidence  by  denying  all  liability  if  such  liability  be 
established. 

Samuel  S.  Mehabd, /or  Appeilant. 

S.  ScHOTEB,  Jb.,  S.  B.  Sghoteb,  and  Wm.  Kaufman,  for  Appellee. 

Mitchell,  J. 
The  policy  stipulates  that  the  insurance  under  it  shall  begin  at 
noon  and  expire  at  noon  of  the  days  named.    Such  an  agreement 

*  Decision  rendered,  Jumery.  1S99. 
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is  entirely  lawful,  and,  of  course,  becomes  the  special  rule  for  the 
fixing  of  dates  so  referred  to.  But  it  is  by  no  means  clear  that  it  is 
intended  to  apply  as  the  rule  for  all  computations  of  time  under  the 
policy.  The  object  of  the  clause  is  to  fix  with  precision  the  term 
covered  by  the  insurance,  and  thereby  to  avoid  possible  dispute  on 
the  fundamental  basis  of  any  liability  for  loss.  The  same  reason 
does  not  apply  with  equal  force  to  the  question  of  time  on  collateral 
matters,  such  as  the  stipulated  protection  for  five  days  of  property 
removed  on  account  of  danger  of  fire,  the  sixty  days  after  adjust- 
ment of  amount  when  the  loss  is  to  become  payable,  or  the  five 
days  notice  of  cancellatioD,  as  involved  here.  The  application  of 
such  a  special  rule  for  computation  might  be  extremely  incon- 
venient and  doubtful;  as,  for  example,  if  goods  had  been  removed 
in  this  case  \o  save  them  from  the  fire  starting  at  10:30  p.  m.  on 
April  12th,  what  period  should  the  five  days  special  protection 
cover?  From  noon  of  the  12th  to  noon  of  17th  would  afford  the 
insured  less  actual  time  than  he  was  entitled  to,  while  from  noon  of 
13th  to  noon  of  18th  would  give  him  more.  The  result  would  be  no 
more  accurate  than  by  the  application  of  the  general  rule  of  exclud- 
ing the  first  day,  and  counting  the  days  as  legal  days,  beginning 
and  ending  at  midnight.  This  method,  disregarding  fractions  of  a 
day,  is  the  general  rule,  and  would  appear  to  be  the  better  construc- 
tion of  the  policy  in  suit  But  all  question  in  the  present  case  is 
obviated  by  the  absence  of  any  evidence  or  averment  in  the  affida- 
vit of  defense  of  the  hour  on  April  7th  when  notice  of  cancellation 
was  given  to  plaintiff!    The  first  assignment  of  error  is  overruled. 

But  the  other  assignments'  must  be  sustained.  The  affidavit  of 
defense  sets  up  clearly  and  specifically  in  the  established  and  ap- 
proved form  that  defendant  ''  is  informed,  believes,  and  expects  to 
be  able  to  prove"  that  the  plaintiff's  loss  in  respect  of  equipment 
was  not  $228,734  as  claimed,  but  did  not  exceed  $60,000,  and  the 
amount  of  defendant's  liability,  if  liable  at  all,  was  not  $2,099,  as 
claimed  in  the  statement,  but  would  not  exceed  $1,035.  This  was 
sufficient  to  prevent  judgment,  and  put  the  plaintiff  to  proof  of  the 
amount  of  its  loss.  The  plaintiff  relied  on  the  appraisement,  but 
that  is  never  conclusive,  and  is  not  even  evidence  at  all,  unless  made 
so  by  the  parties  uniting  in  it.  It  gets  its  entire  force  from  the 
joint  act  of  the  parties  through  their  agents;  and  where  it  is  ex 
parte,  and,  though  averred  by  plaintiff  in  his  statement,  is  denied 
by  defendant^  it  goes  for  naught,  and  is  not  evidence  at  all,  either 
on  the  motion  for  judgment  or  at  the  triaL 

But  the  court  below  was  of  opinion  that  by  defendant's  refusal  to 
ioin  in  the  appointment  of  appraisers,  ooupled  with  a  total  denial  o^* 
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liability,  defendant  was  estopped  from  disputing:  the  amount  of  the 
loss  as  estimated  by  appraisers  appointed  by  other  insurance  com- 
panies and  by  plaintiflF,  ex  parte  as  regards  this  defendant  This 
was  a  serious  error.  There  was  no  element  of  estoppel  in  such 
action.  The  policy  provides  that,  in  case  of  disagreement  as  to  the 
amount  of  loss,  it  shall  be  ascertained  by  appraisers,  and,  further, 
that  tio  action  shall  be  brought  on  the  policy  until  after  compliance 
with  all  its  requirements,  among  which  is  that  relating  to  appraisers. 
Such  appraisement,  or  the  effort  to  have  it,  would-be  at  the  most  a 
condition  precedent  to  an  action  by  the  insured,  and  the  failure  to 
have  it  a  ground  for  a  plea  in  abatement  by  the  company.  Refusal 
to  join  in  the  appointment  of  appraisers,  or  denial  of  liability  alto- 
gether, either  or  both,  would  estop  the  defendant  from  such  a  plea; 
but  it  could  go  no  further.  The  provision  of  the  policy  in  this  re- 
spect raises  a  preliminary  question  for  the  court  in  the  same  manner 
and  with  the  same  limited  effect  as  the  analogous  question  of  proofs 
of  loss,  which  is  discussed  and  determined  by  our  Brother  Dean  in 

Cole  vs.  Assurance  Co.,  187  Pa.  St., .    Neither  appraisement 

nor  the  technically  so  called  "  proof  of  loss  "  is  of  itself  competent 
evidence  of  the  fact  or  amount  of  loss,  except  as  against  a  party  who 
has  made  it  his  own  act  by  joining  in  it.  But  it  has  been  held  that 
the  condition  of  the  policy  as  to  appraisement  before  suit  is,  in  sub- 
stance, no  more  ihan  an  undertaking  to  refer  to  arbitrators  to  be 
chosen  in  the  future,  and  therefore  revocable.  Suit  by  the  insured 
without  preliminary  appraisement  has  been  sustained  because  the 
agreement,  being  revocable,  could  not  bind  him;  Mentz  vs.  Insur- 
ance Co.,  79  Pa.  St.,  478;  Assurance  Co.  vs.  Hocking,  115  Pa.  St. 
407;  Tost  vs.  Insurance  Co.,  179  Pa.  St.,  381.  The  same  rule  must 
apply  to  the  other  party  to  the  contract,  and  therefore,  if  the  de- 
fendant company  omits  or  refuses  to  join  in  an  appraisement,  its 
rights  cannot  be  prejudiced  thereby,  and  it  certainly  cannot  be 
estopped  by  a  denial  of  liability  from  requiring  that,  if  its  liability 
is  established,  the  amount  of  it  shall  be  proved  by  competent 
evidence. 

The  learned  judge  below  refers  to  McCormick  vs.  Insurance  Co. 
(163  Pa.  St,  184),  but  that  case  falls  far  short  of  sustaining  the  pres- 
ent judgment  If  a  defendant,  by  his  action,  misleads  the  plain- 
tiff as  to  a  certain  line  of  defense,  he  may  be  estopped  from  bring- 
ing forward  that  defense  at  the  trial,  but  he  is  not  thereby  estopped 
from'  requiring  the  plaintiff  to  prove  the  ground  on  which  he  is 
allowed  to  recover.  The  principles  by  which  the  subject  of  waiver 
by  estoppel  in  regard  especially  to  insurance  companies  is  governed, 
were  carefully  considered  and  intended  to  be  settled  in  Gould  vs. 
vouxxvin.— 15. 
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Insuranoe  Co.  (134  Pa.. St.,  570),  and  the  authoritj  of  that  case  has 
been  affirmed  in  Everett  vs.  Insurance  Co.,  142  Pa.  St.,  332;  Whit- 
more  Ys.  Insurance  Co.,  148  Pa.  St,  405;  Freedman  vs.  Association, 
168  Pa.  St,  249;  and  Freedman  ts.  Insurance  Co.,  175  Pa.  St,  350, 
and  other  cases.  In  the  last  mentioned  it  was  said  by  Fell,  J. :  ''In 
most  of  the  cases  in  which  it  has  been  held  that  an  insurance  com- 
pany, by  specifying  one  ground  of  defense,  was  estopped  from  as- 
serting other  grounds  at  the  trial,  the  failure  of  the  insured  has 
been  in  not  complying  with  a  condition  precedent  to  the  right  of 
action,  and  they  came  within  the  rule  stated  in  Gould  vs.  Insurance 
Co.,  or  were  decided  upon  the  ground  of  express  waiver.  In  Mc- 
Cormick  ts.  Insurance  Co.,  by  mutual  understanding  of  the  parties, 
the  only  matter  in  controversy  between  them  was  the  ownership  of 
the  property  destroyed.  All  other  grounds  of  defense  had  been 
relinquished.  Suit  having  been  brought  with  this  understanding 
to  determine  the  question  of  ownership  and  nothing  else,  it  was 
held  that  the  company  could  not  be  permitted  to  defend  on  the 
violation  of  a  clause  in  the  policy  regulating  the  manner  in  which 
the  lumber  should  be  stored."  In  the  very  numerous  cases  of  this 
class  upon  insurance  policies,  most  of  them,  as  said  by  our  Brother 
Fell,  supra,  turning  on  technical  defenses  upon  conditions  precedent 
to  the  right  of  action,  there  are  no  doubt  some  in  which  there  is 
room  for  difference  of  opinion  as  to  the  application  of  the  prin- 
ciples laid  down  in  Oould  vs.  Insurance  Co.,  but  in  no  case  has 
there  been  any  effort  or  intention  to  change  or  itapair  those  prin- 
ciples as  the  guide  to  decision.  The  judgment  in  the  present  case 
is  far  outside  of  the  rule  there  laid  down. 

Judgment  reversed,  and  procedendo  awarded. 
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COURT  OF  APPEALS  OF  KENTUCKY. 


FIDELITY  A,  CASUALTY    CO. 

vs. 

BALLARD  &  BALLABD  CO.* 

It  i0  claimed  that  application  wat  made  to  the  agent  for  a  policy  on,  the  em- 
ployee of  plaintiff,  and  the  agent  agreed  that  the  insurance  should  he  in 
force  nntii  notice  of  rejection  of  application  hy  the  company.  Notice  of 
rejection  was  received  by  agent,  bnt  not  fidyen  to  insured  until  after  the 
loss.    No  premium  had  actually  been  paid. 

Held,  That  such  a  parol  agreement  is  enforoible  by  a  court  of  equity,  but  in 
this  case  there  being  no  riffht  to  the  deliyery  of  a  policy  the  action  is 
properly  at  law  to  recover  the  parol  contract. 

SMy  That  where  the  contract  is  made  by  a  master  for  the  benefit  of  a  servant 
the  former  is  the  trustee  of  an  express  trust,  and  the  latter  need  not  be 
joined. 

Held,  That  where  no  credit  for  the  premium  due  is  asked,  it  cannot  be  objected 
that  more  was  given. 

Pbyob,  O'Neal  &  Pbyoe  and  Phelps  &  Thuh,  for  Appellant, 

E.  P.  HuMFHBEY  and  W.  B.  Dixon,  for  Appellee. 

Paynteb,  J. 

Tbe  parties  are  corporations, — the  appellant  an  insurance  com- 
pany; the  appellee  engaged  in  the  milling  business.  The  appellee 
was  desirous  of  taking  out  insurance  policies, — one  for  its  own  pro* 
tection;  and  one  for  the  protection  of  its  employes.  It  therefore 
made  application  to  the  appellant  for  two  policies  of  insurance, — 
one  known  as  the  "Workman's  Collective  Policy;"  the  other,  as 
"Employers' Liability  Policy."  About  the  18th  of  October,  1892, 
after  some  ilegotiations,  applications  were  made  for  these  policies. 
This  controversy  is  not  in  regard  to  a  liability  on  the  "  Employers' 
Liability  Policy  "  or  contract;  hence  it  is  unnecessary  to  state  the 
terms  of  such  policy  or  contract.  The  "  Workman's  Collective  Pol- 
icy/' for  which  application  was  made,  is  one  by  which  the  appellant 
agrees  to  pay  one  year's  full  wages  to  the  party  injured  in  case  of 
death,  and  one-half  wages  in  fifty-two  weeks  for  certain  injuries. 
This  policy  was  to  be  issued  to  the  appellee  for  the  benefit  of  its 
operatives.  One  of  its  operatives,  Albert  Heil,  while  in  the  dis- 
charge of  his  duties,  was  killed  on  October  27,  1892;  and,  on  the 
day  following,  the  appellant  gave  it  notice  that  the  application  for 
the  policy  had  been  rejected.  So,  the  employe  lost  his  life  between 
the-  date  of  the  application  and  the  notification  of  its  rejection, 

.  Jan.  13, 1890. 
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although  it  appears  that  the  appellant's  agent,  in  Louisville,  had  re- 
ceived notice  of  the  rejection  of  the  application  before  the  accident 

The  appellee  contends  that  the  appellant,  through  its  agent, 
agreed,  in  consideration  of  its  application  and  its  promise  to  pay  the 
premium,  that  the  insurance  should  be  in  force  until  it  rejected  the 
application,  and  gave  it  notice  thereof.  The  appellant  admits  that 
it  made  such  an  agreement  with  the  appellee,  but  with  a  condition 
that  the  application  was  approved  at  the  home  ofBce,  in  New  York 
City.  The  agent  of  the  appellee,  negotiating  for  the  insurance,  tes- 
tifies that  he  thought  he  had  made  a  formal  written  application  for 
the  policy.  The  appellant  presents  an  unsigned  application,  which 
it  claims  is  the  one  which  was  sent  to  the  home  office,  and  rejected. 
The  agent  of  the  appellee  is  unable  to  say  whether  or  not  the  un- 
signed application  is  the  one  which  was  filled  out  for  the  policy.  In 
effect,  the  contract,  as  contended  for  by  the  appellee,  is  in  parol, 
because,  according  to  its  claim,  the  policy  was  not  to  be  issued  un- 
less the  application  was  approved  at  the  home  office  of  the  appel- 
lant; but  until  it  was  disapproved,  and  it  received  notice  to  that 
effect,  the  insurance  was  to  be  in  force.  The  resident  agent  for  the 
appellant,  who  has  charge  of  its  affairs  in  this  State,  testifies  that 
he  was  authorized  to,  and  did,  make  such  contracts,  though  he  said 
it  was  his  custom  to  give  a  writing  to  that  effect  Under  the  state 
of  facts  presented,  the  right  of  the  appellee  to  recover  depends  upon 
whether  or  not  the  authorized  agent  of  the  appellant  made  such  an 
agreement  It  is  not  contended  that  such  an  agreement  cannot  be 
enforced.  Courts  almost,  if  not  quite,  uniformly  held  that  such 
agreements  are  enforcible. 

It  was  held  in  Insurance  Co.  vs.  Spiers  (87  Ky.,  293),  that  a  "  con- 
tract of  insurance  may  be  by  parol.  It  is  not  within  the  statute  of 
frauds.  Such  a  contract,  although  in  writing,  may  be  ^changed  by 
parol,  even  though  it  provide  that  it  shall  only  be  done  by  writing^ 
because  men  cannot  so  tie  their  wills  as  not  to  be  able  thereafter  to 
do  by  consent  what  the  law  aUows."  It  was  said  in  Walker  vs.  In- 
surance Co.,  56  Me.,  376:  *'At  common  law,  contracts  of  instirance 
are  placed  on  the  same  footing  with  other  contracts,  in  respect  to 
the  capacity  of  the  parties  to  contract,  the  subject-matter  of  the 
contract,  and  the  mode  of  contracting.  **  *  *  It  being  com- 
petent for  the  defendants,  as  we  have  seen,  to  make  a  contract  of 
insurance  vdthout  issuing  a  policy,  the  decision  of  this  question 
must  depend  upon  the  intention  of  the  parties,  as  shown  by  their 
acts  and  declarations.  *  *  *"  Chancellor  Walworth  said,  in 
Sandford  vs.  Insurance  Co.,  11  Paige,  556:  '*  I  have  not  been  able 
to  find  anything  in  the  common  law  of  England  rendering  it  abso-i 
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lutelj  necessary  that  contracts  for  insurance  should  be  in  writing." 
In  Union  Mui  Ins.  Co.  vs.  Commercial  Mut  Marine  Ins.  Co.  (2  Curt. 
545  Fed.  Cas.,  No.  14,372),  it  was  held  that  there  was  nothing  in 
the  common  law  which  required  the  insurance  to  be  in  writing.    It 
was  said  in  Commercial  Mut.  Marine  Ins.  Co.  ts.  Union  Mut.  Ins. 
Co.,  19  How.,  S18:    **The  common  law  must  therefore  determine 
the  question;  and,  under  that  law,  a  promise  for  a  valuable  consid- 
eration to  make  a  policy  of  insurance  is  no  more  required  to  be  in 
writing  than  a  promise  to  execute  and  deliver  a  bond,  or  a  bill  of 
exchange,  or  a  negotiable  note.    So  it  has  been  held  by  other  courts, 
SDd,  we  think,  on  sound  principles.''    The  case  of  Tajloe  vs.  Insur- 
ance Co.  (9  How.,  390),  was  an  action  in  equity  to  compel  the  deliv- 
ery of  the  policy  which  it  was  claimed  the  company  had  agreed  to 
deliver  as  an  evidence  of  the  contract  of  insurance;  and  it  was 
urged  that  the  remedy  was  at  law,  and  not  in  equity.    The  court 
said:     "It  has  also  been  objected  that  the  plaintiff  had  an  adequate 
remedy  at  law,  and  was  not  therefore  under  the  necessity  of  resort- 
ing to  a  court  of  equity,  which  may  very  well  be  admitted.    But  it 
by  no  means  foUows  from  this  that  a  court  of  chancery  will  not  en- 
tertain jurisdiction.    Had  the  suit  been  instituted  before  the  loss 
occurred,  the  appropriate,  if  not  the  only,  remedy  would  have  been 
in  that  court,  to  enforce  a  specific  performance,  and  compel  the 
company  to  issue  the  policy.    And  this  remedy  is  as  appropriate 
after  as  before  the  loss,  if  not  as  essential,  in  order  to  facilitate  the 
proceedings  at  law.    No  doubt,  a  count  could  have  been  framed 
upon  the  agreement  to  insure,  so  as  to  have  maintained  the  action 
at  law.     But  the  proceedings  would  have  been  more  complicated 
and  embarrassing  than  upon  the  policy.    The  party,  therefore,  had 
a  right  to  resort  to  a  court  of  equity  to  compel  the  delivery  of  the 
policy,  either  before  or  after  the  happening  of  the  loss;  and,  being 
properly  in  that  court  after  the  loss  happened,  it  is  according  to 
the  established  course  of  proceeding,  in  order  to  avoid  delay  and 
expense  to  the  parties,  to  proceed  and  give  such  final  relief  as  the 
circumstances  of  the  case  demand." 

In  the  absence  of  a  statute  so  requiring,  or  a  provision  of  the 
charter  providing  for  the  contrary,  it  is  not  necessary  that  a  con- 
tract of  insurance  should  be  in  writing.  If  parties  have  agreed  to 
the  terms  of  insurance,  but  the  policy  has  not  been  issued,  the  in- 
sured could  proceed  in  a  court  of  equity,  and  compel  the  company 
to  issue  the  policy.  When  a  loss  intervenes  between  the  time  the 
terms  of  insurance  are  agreed  upon  and  the  delivery  of  the  policy, 
which  is  but  an  evidence  of  contract,  then  the  insured  can,  by  an 
action  at  law,  recover  the  amount  authorized  by  the  terms  of  the 
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contract.  In  the  eyent  of  loss  before  the  delivery  of  the  policy, 
if  the  insured  desired  by  circuitous  route  to  bring  an  action,  and 
have  adjudged  to  him  the  policy,  he  might  do  so,  and  then  main- 
tain an  action  at  law  to  recover  the  loss  which  he  sustained  by  the 
company's  violation  of  the  contract  as  evidenced  by  the  policy,  or 
the  court,  in  equity,  could  render  judgment  for  the  amount  of  the 
loss.  In  the  case  at  bar  the  plaintiff  does  not  seek  to  have  the 
court  compel  the  company  to  issue  a  policy.  It  is  confessed  that 
the  company  had  the  right  to  disapprove  the  application  and  re- 
fuse to  issue  it  Therefore,  the  plaintiff  had  no  right  to  maintain 
an  action  in  equity  to  compel  the  company  to  issue  it  This  action 
is  at  law  to  recover  on  the  contract  of  insurance  which  was  made 
to  be  in  force  until  the  company  approved  the  application,  or  re- 
jected it,  and  notified  the  appellee  of  such  action. 

We  think  the  instructions  were  sufficient  to  submit  to  the  jury 
the  questions  involved  as  made  by  the  pleadings  and  evidence.  If 
the  beneficiaries,  under  the  contract,  should  have  been  made  par- 
ties plaintiff,  the  question  should  have  been  raised  by  special  de- 
murrer. Haying  failed  to  make  the  question  in  that  way,  it  can- 
not now  be  made.  Besides,  we  are  of  the  opinion  that  the  plaintiff 
is  the  trustee  of  an  express  trust,  and  it  is  not  necessary,  under 
section  21,  Civ.  Code  Prac,  to  join  with  it  the  person  for  whose 
benefit  the  action  is  prosecuted.  The  appellant  did  not  ask  that 
it  be  credited  with  any  sum  on  account  of  premium  due;  hence 
cannot  complain  that  none  was  given.    The  judgment  is  affijrmed. 


SUPREME  COURT  OF  MICHIGAN. 


WICKING  ET  AL. 

V8. 

CITIZENS'  MUT.  FIRE  INS.  CO.* 

Where  several  companies  are  involved  in  a  loss  under  policies  that  are  alike 
and  involve  no  controven;^  between  themselves  a  joint  submission  to 
arbitration  under  a  provision  common  to  the  policies,  is  a  submission 
under  the  policy  and  not  outside  of  it  under  the  common  law  doctrine 
of  arbitration. 

Where  the  policy  in  such  case  provided  that  the  arbitration  should  not  waive 
its  other  provisions,  it  was  incumbent  on  insured  to  furnish  proofs  of  loss. 

Such  proofs  fdmished  in  good  faith  are  not  invalidated  by  mere  technical 
defects  such  as  lack  of  formal  address  or  the  address  of  other  insurers,  or 

*  IHoliloii  rtndered,  D«o.  6, 1898. 
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precise  location  of  loss  where  this  wm  Imown  to  the  agents,  nor  beeaose 
the  ownership  is  stated  in  the  present  tense. 
Where  negotiations  are  renewed  aad  insured  at  request  of  insurer  at  an  ex- 
penditure of  time  and  money  keeps  an  appointment  to  negotiate  a  settle- 
ment, preyious  defects  in  proofs  of  loss  and  reftisal  to  be  examined  under 
oath  as  required  by  the  policy,  are  waived. 

StatemeDt  of  facts  bj  Gb^mt,  G.  J. 
This  is  an  action  to  recover  for  a  loss  by  fire  under  a  policy  of 
insurance  issued  November  17, 1895,  the  fire  occurring  about  mid- 
day January  1, 1896.  The  policy  was  for  $1,000.  The  goods  were 
insured  in  eight  other  companies,  for  $8,600.  The  defendant  and 
the  other  companies  were  promptly  notified  of  the  fire.  The 
secretary  and  adjuster  of  the  defendant,  and  also  the  adjusters  of 
other  companies,  visited  the  store.  Some  of  the  goods  were  com- 
pletely destroyed,  and  the  rest  damaged  by  smoke  and  water. 
Under  the  instruction  of  the  adjusters,  plaintiffs  moved  the  goods 
into  another  building,  arranged  them  according  to  the  damage 
done,  and  made  an  inventory.  Plaintiffs  and  adjusters  could  not 
agree  upon  the  amouut  of  damage.  Thereupon,  according  to  the 
terms  of  the  policies,  plaintiffs  and  the  insurance  companies,  in- 
cluding defendant,  made  an  agreement,  January  9th,  for  submission 
to  appraisers.  This  agreement  submitted  only  the  amount  of  loss 
and  damage,  and  provided  that  the  appraisement  should  be 

Prima  facie  evidence  as  to  the  amount  of  such  loss  and  damage,  it  being 
understood  that  this  appointment  is  without  reference  to  any  other  questious 
or  matters  of  difference  within  the  terms  and  conditions  of  insurance,  and  is 
of  binding  effect  only  so  far  as  regards  the  actual  cash  value  of,  and  the  loss 
and  damage  to,  said  property. 

The  arbitrators  made  an  award  fixing  the  sound  value  to  be  $14,- 
127.96,  and  the  damage  to  be  $7,552.69.  The  date  of  the  award 
was  January  24th.  On  the  same  day,  plaintiffs,  learning  that  the 
arbitrator  were  about  to  conclude  the  inventory  vnthout  consider- 
ing the  goods  totally  destroyed,  sent  a  written  communication  to 
them,  requesting  them  to  appraise  such  goods,  and  offering  to  sub- 
mit to  them  all  their  books,  papers,  and  inventory  made  previous  to 
the  fire,  and  all  other  evidence  which  they  had  or  could  produce. 
One  of  the  arbitrators  indorsed  upon  the  inventory  that  it  did  not 
cover  any  goods  which  were  entirely  destroyed.  The  adjuster  for 
the  defendant  and  one  other  adjuster  were  present  while  the  arbi- 
trators were  at  work.  The  companies  were  satisfied  vrith  the  award. 
Plaintiffs  were  not.  The  latter  part  of  January,  plaintiffs  caused 
another  inventory  to  be  taken  by  three  parties.  On  January  SOth) 
plaintiffs  wrote  the  defendant  that  they  intended  to  open  their 
sto^,  and  commence  selling  goods,  February  5th,  which  they  did. 
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To  this  letter  defendant  made  no  reply  until  March  7th.    The  reason 
given  for  proceeding  to  sell  is  that  the  goods  were  deteriorating. 

On  February  11th,  plaintiffs  sent  by  express,  to  the  defendant  and 
each  of  the  other  companies,  proofs  of  loss,  which  were  received  by 
the  defendant  February  14th.  On  March  7th  it  made  the  following 
reply:— 

On  the  14th  day  of  February,  nit.,  the  Citizens'  Mutual  Fire  Ins.  Co., 
of  Jackson,  Mich.,  received  at  its  head  office  ili  that  city  a  package  of 
papers,  without  any  letter  or  other  communication  explaining  them,  con- 
sisting of  ninety-two  pages  of  mimeograph,  written  and  typewritten  work. 
The  first  page  is  headed  "  Inventory  of  Wicking  &  Storrer  Stock  of  Goods." 
This  part  of  the  work  comprises  eighty-four  pages.  The  footings  of  the 
eighty-fourth  page  read  as  follows :  ''  Cash  value  of  goods  which  were  on 
hand  at  time  of  fire,  $15,939.66.  Amount  of  loss  thereon,  $10,909.95.''  The 
subsequent  six  pages  are  typewritten,  and  purport  to  be  a  statement  under 
oath,  signed  and  sworn  to  by  Frank  £.  Wicking  and  Frederick  J.  Storrer, 
setting  forth  the  following  circumstances,  viz.:  That  a  fire  occurred  on  the 
first  day  of  January,  1896;  which  destroyed  and  damaged  <*  the  aforementioned 
goods  as  above  set  forth;''  that  the  cause' of  the  fire  was  f^om  a  stovepipe; 
that  deponents  are  sole  owners  of  said  stock  of  goods,  and  no  one  else  has  any 
interest  in  the  same ;  that  the  cash  value  is  **  as  above  stated,"  and  the  loss  is 
as  above  stated ;  that  there  was  no  incumbrance  on  said  goods ;  that  there 
was  other  insurance  to  the  amount  of  $8,500  (list  of  companies  foUowsO;  that 
copies  of  all  the  descriptions  and  schedules  of  policies  in  the  following  named 
companies  purport  to  be  given,  viz.:  The  Granite  State  Fire  Ins.  Co.,  the 
British- America  Assur.  Co.,  the  Hartford  Fire  Ins.  Co.,  the  Girard  Fire  and 
Marine  Ins,  Co.,  the  Western  Assur.  Co.,  the  Delaware  Ins.  Co.,  the  Northern 
Assur.  Co.,  and  the  United  States  Fire  Ins.  Co.;  that  the  building  in  which 
said  goods  were  situated  at  the  time  of  the  fire  was  occupied  as  therein  stated. 
The  following  and  last  pages  purport  to  be  a  true  copy,  sworn  to  by  Frank  E. 
Wicking  and  Frederick  J.  Storrer,  of  a  certain  '*  Award  of  Appraisers,"  bearing 
date  the  24th  day  of  January,  1896,  signed  by  W.  C.  Lewis,  W,  W.  Thomas, 
Samuel  Lamfrom,  appraisers,  in  which  the  sound  value  was  determined  to 
have  been  fourteen  thousand  one  hundred  and  twenty-seven  ^  dollars,  and 
the  loss  and  damage  seven  thousand  five  hundred  fifty -two  and  f^  dollars. 
The  foregoing  is  a  short  statement  of  the  contents  of  said  package,  which, 
beyond  the  envelope  or  covering  in  which  it  came,  does  not  seem  to  be  ad- 
dressed to  the  said  Citizens*  Mutual  Fire  Ins.  Co.,  nor  does  the  name  of  said 
company  appear  anywhere  in  its  text.  If  said  document  or  package  is  in- 
tended as  proofs  of  loss  against  the  Citizens'  Mutual  Fire  Ins.  Co.,  of  Jackson, 
under  policy  No.  1,021,719,  and  your  claim  against  said  company  on  account 
of  the  fire  of  January  1st,  1896, 1  am  instructed  by  the  said  Citizens'  Mutual 
Fire  Ins.  Co.  to  notify  you  that  the  same  is  incomplete,  misleading,  and  not  in 
accordance  with  the  conditions  of  said  policy,  and  lies  in  my  office  subject  to 
your  order.  The  document  or  package  does  not  show  any  connection  between 
the  Citizens'  Mutual  IHre  Ins.  Co.  and  Wicking  &  Storrer ;  it  does  not  refer  to 
a  policy  of  the  Citizens'  Mutual  Fire  Ins.  Co. ;  nor  does  it  set  forth  the  sum 
for  which  said  company  is  liable  pursuant  to  said  policy.  <See  line  3,  Michi- 
gan standard  conditions.)  Line  74  of  the  Michigan  standard  conditions  re- 
quires a  statement  of  any  changes  in  the  title,  use,  occupation,  looanon, 
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powoBoion,  or  exjxMare  of  said  property  since  issuing  the  policy.  Your  doon 
ment  or  package  ignores  this  altogether.  The  Michigan  standard  policy  con- 
templates that  the  insurer  shall  have  true  Jcnowledge  of  the  title  to  property 
insnred  firom  the  issuing  of  the  policy  till  date  of  fire.  Your  document  or 
package  bears  date  February  7th,  1896,  and  its  language  is  in  the  present 
tense,  of  that  date.  It  states  that  deponents  are  sole  owners  of  said  stock  of 
goods,  and  no  one  else  has  any  interest  in  the  same.  The  conditions  of  the 
policy  require  a  statement  of  title  at  the  time  of  the  fire,  which  you  have  not 
given.  The  wordings  you  have  given  of  the  other  insurances  must  be  wrong. 
They  are  certainly  misleading  and  confusing.  You  have  located  the  following 
companies  at  116  West  Exchange  St,  viz.:  United  States,  Citizens'  Mutual, 
Glrard;  Hartford,  and  British-America;  the  Northern  and  Delaware  at  927 
west  side  of  North  Washington  St. ;  and  the  Granite  State  and  Western  Assur. 
at  the  southwest  comer  of  Washington  and  Exchange  Sts.  Yon  will  readily 
see  that,  even  had  your  document  or  package  been  in  all  other  respects  com- 
plete and  not  confusing  or  misleading,  the  question  of  contribution  among 
the  various  companies  which  you  claim  are  interested  would  be  one  of  grave 
doubt.  There  is  nothing  to  show  whether  the  fire  was  at  116  West  Exchange 
St.,  or  at  927  west  side  of  North  Washington  St.,  or  at  the  southwest  comer 
of  Washington  and  Exchange  Sts.  The  Citizens'  Mutual  Fire  Ins.  Co.,  upon 
receipt  of  the  papers  referred  to,  supposed  they  were  intended  to  be  in  com- 
pliance with  lines  69  to  75  of  the  conditions  of  the  Michigan  standard  policy ; 
that  the  84  pages  of  inventory  referred  to  r^resented  the  inventory  called  for 
by  line  69  of  said  conditions ;  that  the  subsequent  six  pages  of  typewritten 
work  represented  the  requirements  as  laid  down  in  lines  70  to  75  of  said  con- 
ditions ;  and  the  two  pages  headed  *^  Award  of  Appraisers,''  represented  a  com- 
pliance with  line  95  of  said  conditions ;  thus  showing  the  companies  that  an 
inventory  bad  first  been  prepared,  as  required  by  tbe  said  conditions,  but, 
differences  having  arisen  regarding  tbe  amount  of  lo8s  and  damage,  an  ap- 
praisal was  held,  and  the  final  result  was  as  stated.  This  company  was, 
however,  advised  that  the  inventory  in  question  was  not  the  one  first  prepared 
by  yon  immediately  after  tbe  fire,  and  on  which  differences  arose  between  you 
and  tbe  representatives  of  the  companies  on  the  ground  when  the  agreement 
for  submission  to  enter  into  appraisal  was  made,  but  that  it  is  something  en. 
tirely  different,  and  of  which  they  had  no  knowledge ;  and,  instead  of  abiding 
by  the  award  of  the  appraisers,  yon  have  ignored  said  award,  and  rely  upon 
the  new  and  strange  (to  the  companies)  inventory,  consisting  of  84  pages 
referred  to.  The  Citizens*  Mutual  Fire  Ins.  Co.  wishes  your  attention  to  be 
drawn  to  the  fact  that,  under  the  standard  policy  of  the  State  of  Michigan, 
the  amount  of  loss  is  not  ascertained  in  the  manner  which  you  have  adopted. 

On  March  25th  the  proper  notary's  certificate  was  sent  to  the 
defendant.  To  this  the  defendant,  through  its  adjuster,  made  the 
following  reply: — 

The  British- America  Assur.  Co.,  of  Toronto,  tbe  Citizens'  Mutual  Fire  Ins. 
Co.,  of  Jackson,  Mich.,  the  Granite  State  Fire  Ins.  Co.,  of  Portsmouth,  N.  H., 
the  Northern  Assur.  Co.,  the  United  States  Fire  Ins.  Co.,  of  New  York,  and 
the  Western  Assur.  Co.,  of  Toronto,  have  advised  me  that  they  have  received 
from  yon  what  purports  to  be  certificates  from  a  notary  public — ^Thomas  D. 
Dewey — living  nearest  to  the  place  of  fire,  and  not  related  to  you,  nor  in- 
terested in  the  claim,  and  that  he  has  examined  the  circumstauoes  of  the  fire» 
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and  the  loss  on  account  of  said  fire  to  yoor  goods,  and  that  he  believes  yon 
haye  sustained  loss  to  the  amount  of  |^,600  and  over,  by  reason  of  said  fire, 
which  I  presume  is  intended  by  yon  as  compliance  with  one  of  my  letters  to 
you,  dated  If  arch  7th,  1896.  Please  let  me  know  at  your  earliest  convenience 
when  you  will  be  prepared  to  furnish  the  other  information  and  particulars 
referred  to  by  me,  and  required  by  the  conditions  of  the  policy.  I  would 
respectftilly  call  your  attention  to  lines  92,  93,  94,  and  95  of  the  Michigan 
standard  condition,  and  suggest  that  you  forthwith  place  the  company  in 
possession  of  the  information  which  the  policy  calls  for. 

Ob  April  17tb,  in  reply  to  a  letter  from  plaintifib;  defendant  wrote 
them  that  the  matter  of  the  adjustment  was  largely  left  to  Mr.  Dodd, 
their  adjuster;  that  it  would  write  him  at  once,  and  apprise  them  of 
its  determination^  after  bearing  from  him.  On  June  9tb,  the  de- 
fendant's secretary  wrote  plaintiffs  that  he  would  write  Dodd  for 
information.  About  the  same  time,  Mr.  Wilson,  in  conversation 
with  Storrer,  said  that  "  it  was  time  something  should  be  done;  that 
our  loss  should  be  settled;  and  he  also  asl^ed  me  if  we  had  anything 
further  to  submit  in  regard  to  the  amount  of  loss.  I  told  him  no, 
and  he  said  the  only  thing  he  could  see  that  the  adjusters  were 
tanging  out  about  was  that  we  owed  Wilde  Brothers  considerable; 
that  his  company  wanted  to  pay  our  loss;  and  that,  as  soon  as  he 
could  see  Mr.  Dodd,  he  would  let  me  know."  Storrer  and  plaintiffs' 
attorney  went  to  Detroit,  by  appointment,  the  latter  part  of  June, 
to  meet  defendant's  adjuster  and  two  adjusters  representing  other 
companies,  and  to  discuss  the  possibility  of  a  settlement  The  ad- 
justers said  they  had  no  offer  to  make,  and  asked  if  plaintiffs  had 
made  up  a  statement  of  their  business  since  the  fire,  to  which  they 
replied  "No,"  and  feared  they  would  not  be  able  to  make  one. 
Plaintiffs  made  offers  of  settlement,  which  were  refused.  The  ad- 
justers stated  that  if  plaintiffs  would  get  up  a  statement  of  their 
business  since  the  fire,  as  they  had  asked  for,  they  would  come  at 
once,  and  try  to  adjust  their  loss.  Plaintiffs  went  home,  made  out 
a  statement,  and  notified  Mr.  Dodd,  who,  on  June  29th,  went  to 
Owosso,  and  interviewed  the  plaintiffis.  On  this  occasion,  plaintifib 
submitted  to  Mr.  Dodd  all  their  books  and  papers,  gave  him  every- 
thing he  asked  for,  answered  all  his  questions  in  regard  to  the 
business  after  February  5th,  and  offered  to  be  put  under  oath  if  he 
desired.  No  agreement  was  reached,  and  on  July  30, 1896,  plaintiffs 
commenced  suit.  The  court  instructed  the  jury  that  the  plaintiffs' 
case  must  rest  solely  upon  the  contract  of  submission  to,  and  the 
award  of,  the  appraisers;  that  in  no  eyent  could  they  recover  more 
than  two-nineteenths  of  the  award;  and  left  them  to  determine 
whether  the  loss  sustained  was  less  than  the  amount  of  the  award 
The  jury  rendered  a  verdict  based  on  the  award. 
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Watsoh  &  Chapman    (Chamberlain  &  Ghiise,  of  coiinsel),    far 
Appellant 
Sklden  S.  Mdoeb  (John  D.  Conely,  of  counsel),  far  Appdleea, 

GhftANT,  C.  J.  (after  stating  the  facts). 

Defendant's  counsel  contend  that  the  submission  to  arbitration 
was  not  under  the  policy,  but  outside  of  it,  and  that  it  must  stand 
on  the  general  ground  of  a  common-law  arbitration.  In  support 
of  this,  they  cite  Insurance  Co.  ys.  Hamilton  (8  C.  C.  A.,  114),  which 
is  cited  with  approval  in  Hamilton  ys.  Insurance  Co.  (9  C.  C.  A.,  530), 
and  Harrison  ys.  Insurance  Co.  The  appraisal  demanded  in  that 
case  was  not  such  as  the  policy  called  for.  All  the  companies  in 
that  case  made  a  joint  demand,  but  the  terms  of  the  policies  were 
different,  and  each  of  necessity,  therefore,  mixed  its  controversy 
with  the  others.  On  page  118  C.  C.  A.,  of  that  opinion.  Judge 
Severens  states  wherein  these  policies  differ,  and  shows  that  each 
had  a  separate  and  distinct  controversy  from  the  others.  In  this 
case  the  policies  are  all  alike,  except  in  the  names  of  the  companies, 
and  are  those  prescribed  by  the  laws  of  this  State.  All  the  com- 
panies could  therefore  join  in  this  arbitration  to  determine  the 
value  of  the  loss  without  mixing  separate  controversies.  In  other 
words,  the  appraisal  was  just  sach  as  each  policy  provided,  and  was 
binding  upon  plaintiffs  and  each  company  only  so  far  as  the  policy 
and  the  submission  under  it  provided.  Neither  was  bound  by  the 
appraisaL  It  was  only  prima  facie  correct,  and  either  party  attack- 
ing it  assumed  the  onus  probandi  If,  therefore,  the  circuit  court 
relied  upon  the  submission  as  a  waiver  of  all  the  other  provisions 
of  the  policy,  he  was  in  error.    The  policy  expressly  provides  that 

This  company  shall  not  he  held  to  have  waived  any  provision  or  condition 
of  this  policy,  or  any  forfeitare  thereof,  hy  any  reqairement,  act,  or  proceed, 
ing  on  its  part  relating  to  the  appraisal,  etc. 

It  was  therefore  incumbent  on  plaintiffs  to  make  proofs  of  loss, 
notwithstanding  the  submission  for  an  appraisal. 

2.  It  is  urged  that  plaintifiis  failed  to  show  that  they  had  furnished 
proofs  of  loss.  By  this  is  meant  valid  proofs  of  loss.  Proofs  were 
famished  in  good  faith,  and  under  the  belief  that  they  complied 
with  the  contract  of  insurance.  A  copy  of  this  was  produced  by 
plaintiffs  upon  the  trial,  and  they  were  examined  in  regard  to  it. 
An  extract  from  it  was  read  in  evidence,  which  showed  the  goods 
totally  destroyed,  and  their  value,  $659.29.  It  also  showed  the  cash 
Talue  of  the  goods  on  hand  at  the  time  of  the  fire  to  be  $15,239.68, 
and  amount  of  loss  thereon  to  be  $10,909.95.  These  proofs,  called 
*' Exhibit  I"  in  the  record,  were  offered  in  evidence.    They  were 
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objected  to  as  'incompetent,  irrelevant,  and  immaterial"  After 
some  discussion,  the  attorney  for  plaintiffs  stated  that  he  withdrew 
them  for  the  present  It  does  not  appear  that  they  were  afterwards 
offered  in  evidence,  and  they  do  not  appear  in  the  record.  The 
objections  made  to  them  in  the  letter  of  March  7th  by  Mr.  Dodd 
are  technical.  We  fail  to  find  in  this  letter  any  statement  of  a 
material  defect  Some  of  the  objections  are  frivolous.  Mr.  Dodd 
and  his  principal  fully  understood  that  plaintiffs  sent  these  as  their 
proofs  of  loss.  It  was  unnecessary  to  write  a  formal  address  to  the 
defendant,  or  to  state  accurately  the  addresses  of  the  other  com- 
panies. The  frivolity  of  some  of  the  objections  appears  in  his 
statement: — 

There  is  nothing  to  show  whether  the  fire  was  at  116  West  Exchange  St., 
or  at  927  west  side  of  North  Washington  St.,  or  at  the  sonthwest  comer  of 
Washington  and  Exchange  Sts. 

Defendant's  agents  knew  the  location,  and  to  permit  any  such 
objection  to  defeat  a  valid  claim  would  be  a  reproach  to  the  law. 
The  provision  of  the  policy  in  regard  to  these  proofs  is  as  follows: — 

If  the  fire  occar,  the  insared  shall  give  immediate  notice  of  any  loss  thereby 
in  writing  to  this  company,  protect  the  property  from  ftirther  damage,  forth- 
with separate  the  damaged  and  undamaged  personal  property,  put  it  in  the 
best  possible  order,  make  a  complete  inventory  of  the  same,  stating  the 
quantity  and  cost  of  each  article  and  the  amount  claimed  thereon,  and  within 
sixty  days  after  the  fire,  unless  such  time  is  extended  in  writing  by  this  com- 
pauy,  shall  render  a  statement  to  this  company,  signed  and  'swom  to  by  said 
insured,  stating  the  knowledge  and  belief  of  the  insured  as  to  the  time  and 
origin  of  the  fire ;  the  interest  of  the  insured  and  of  all  others  in  the  property; 
the  cash  value  of  each  item  thereof,  and  the  amount  of  loss  thereon ;  all  in- 
cumbrances thereon ;  all  other  insurance,  whether  valid  or  not,  covering  any 
of  said  property;  and  a  copy  of  all  the  descriptions  and  schedules  in  all 
policies;  any  changes  in  the  title,  use,  occupation,  location,  possession,  or 
exposures  of  said  property  since  the  issuing  of  this  policy ;  by  whom  and  for 
what  purposes  any  b^ildings  herein  described,  and  the  several  parts  thereof, 
were  occupied  at  the  time  of  the  fire ;  and  shall  furnish,  if  required,  verified 
plans  and  specifications  of  any  building,  fixtures,  or  machinery,  destroyed  or 
damaged;  and  shall  also,  if  required,  furnish  a  certificate  of  the  magistrate 
or  notary  public  (not  interested  in  the  claim  as  a  creditor  or  otherwise,  nor 
related  to  the  insured)  living  nearest  the  place  of  fire,  stating  that  he  has 
examined  the  circumstances,  and  believes  the  insured  has  honestly  sustained 
loss  to  the  amount  that  such  magistrate  or  notary  public  shall  certify. 

The  only  objections  entitled  to  any  consideration  are: — 
(1)  Thatthe  policy  requires  a  statement  in  the  proofs  of  loss  of 
<<  any  changes  in  the  title,  use,  occupation,  location,  possession,  or 
exposure  of  the  property  since  issuing  the  policy."  It  is  manifest 
from  this  record  that  the  title,  use,  location,  and  situation  of  the 
property  were  the  same  at  the  time  of  the  fire  that  they  were  at  the 
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iBsoance  of  the  policy,  44  days  before;  and  it  is  a  fair  inference  from 
the  letter  of  March  7th  that  this  was  stated  in  the  proofs  of  loss. 

(2)  That  the  proofs  failed  to  show  that  the  plaintiffs  were  the 
sole  owners  of  the  stock  at  the  time  of  the  fire.  This  is  based  upon 
the  technical  objection  that  the  proofs  were  dated  February  7th, 
and  that  the  language  is  in  the  present  tense.  The  fair  inference  is 
that  both  plaintiffs  and  defendant  understood  this  to  refer  to  the 
time  of  the  fire.  We  think  there  is  enough  upon  this  record  to 
Bhow  that  correct  proofs  of  loss  were  furnished. 

(3)  The  policy  provides  for  an  examination  of  the  assured  under 
oath.  Such  an  examination  was  demanded,  and  had,  February  25th 
to  27th.  Upon  that  examination,  plaintiffs,  under  the  advice  of  their 
attorney,  Mr.  Miner,  refused,  to  produce  their  books  showing  the 
amount  of  sales  since  February  5th,  and,  under  the  like  advice,  re- 
fused to  answer  any  questions  concerning  their  business  or  sales 
since  that  date.  They  had  bought  other  goods,  mingled  them  with 
their  old  stock,  and  sold  them.  This  conduct  was  in  plain  violation 
of  the  contract,  and,  if  the  result  depended  upon  this,  it  would 
become  a  serious  question  whether  it  would  not  defeat  recovery. 
This  conduct,  however,  was  clearly  waived  by  subsequent  proceed- 
ings. Negotiations  were  subsequently  renewed.  Plaintiffs,  by  ap- 
pointment, went  to  Detroit,  and  at  the  request  of  defendant,  made 
a  statement  of  their  business,  submitted  it  to  the  defendant,  and 
offered  to  be  questioned  under  oath.  These  things  involved  an  ex- 
penditure of  time  and  money,  and,  under  our  decisions,  operated  as 
a  waiver  of  this  and  other  defenses  which  are  claimed :  Bumham 
vs.  Casualty  Co.  (Mich.),  and  authorities  there  cited. 

For  the  same  reason,  if  there  were  any  defects  in  the  proofs  of 
loss,  they  were  waived.  The  court  may  have  given  a  wrong  reason, 
but  its  conclusion  was  correct.  The  result  will  not,  therefore,  be 
disturbed. 

Other  objections  are  raised,  but,  as  they  come  within  the  above 
determination,  we  refrain  from  discussing  them. 

Judgment  affirmed.    The  other  justices  concurred. 
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PHENDC  INSURANCE  CO.,  of  Brooklyn, 

v$, 

HOLCOMBE.* 

In  an  action  on  a  contract  of  insnrance'eontaining  a  clause  forbidding  other 
insurance  without  the  written  consent  of  the  company,  a  reply  defect- 
ively  alleging  notice  to  the  insurer  that  additional  indemnity  had  been 
obtained  will,  after  trial  on  the  merits,  be  liberally  construed,  with  a 
view  of  giviug  effect  to  the  eyident  intention  of  the  pleader. 

An  insurance  company  \  which  commits  to  an  agent  the  superrision  and 
inspection  of  its  risks  is  chai]ged  with  knowledge  of  any  fact  learned  bv 
sucn  agent  while  engaged  in  the]  performance;  of  his  duty  as  such 
inspector. 

An  insurance  company,  haviuj^  notice  that  the  insured  has  obtained  addi- 
tional insurance  in  violation  of  the  contract,  will  be  deemed  to  have 
waived  its  right  to  insist  upon  a  forfeiture  when  it  refrains  for  more  than 
ten  months  from  exercising  its  right,  and  bases  an  attempted  canceUation 
upon  other  ground. 

A  condition  in  a  contract  of  insurance  which  prohibits  a  sale,  transfer  or  any 
change  in  the  title  or  possession  of  the  insured  property  without  the  con- 
sent of  the  insurer,  has  no  application  to  a  sale  or  transfer  by  one  partner 
to  another  of  his  interest  in  the  partnership  proi>erty. 

Forfeitures  are  not  favored,  and,  in  contracts  of  insurance,  a  construction 
resulting  in  a  loss  of  the  indemnity  for  which  the  insured  has  contracted 
will  not  be  adopted  except  to  give  effect  to  the  obyious  intention  of  the 
parties. 

The  insured  property  was  merchandise  and  machinery  used  ta  manufacturing. 
The  policy  provided  that,  if  the  insured  property  be  a  manufacturing 
establishment,  its  nonoperation  would  avoid  the  contract.  Heldf  That 
the  insured  machinery  was  not  a  manufacturing  establishment,  within 
the  meaning  of  the  policy. 

The  decision  of  preliminary  issues  touching  the  competency  of  witnesses  or 
admissibility  of  evidence  is  for  the  trial  judge. 

If  proffered  evidence  is  prima  facie  admissible,  it  is  the  duty  of  the  court  to 
receive  it ;  otherwise,  it  should  be  rejected. 

The  evidence  examined,  and  held  to  be  sufiScient  to  sustain  the  verdict. 

E.  A.  Cook  and  Gbeene  &  BBECK£NBiDOE,/or  Plaintif  in  Error. 

Wabbington  &  Stewabt, /or  Defendant  in  Error. 

Sullivan,  J. 

January  18, 1893,  the  Pheuix  Insurance  Company  issued  to  the 
Gothenburg  Orerall  &  Shirt  Factory  a  policy  of  insurance  in  the 
sum  of  $1,500.  Of  this  amount,  $750  was  upon  electric  motors, 
sewing  machines,  and  other  implements  used  in  the  factory,  and 
$750  on  merchandise,  consisting  of  raw  materials  and  manufactured 
articles.  When  the  policy  was  issued  the  concern  insured  was  a 
partnership    composed    of    Holcombe,    Reynolds,    and    Beyers. 

•  Deoision  rendered,  Feb.  9, 1899.    SyUabns  by  the  Oourt 


Digitized  by 


Google 


1899.]  Fhenix  Ins.  Co.  vs.  HdUxmbe.  289 

Beynolds  was  also  defendant's  local  agent,  and  transacted  its  ordin- 
ary bosiness  at  €k>thenburg.  In  July,  1898,  Holcombe  bought 
Beynolds'  interest  in  the  business,  and  in  August  of  the  same  year 
he  purchased  the  interest  of  Beyers,  and  thus  became  sole  owner  of 
the  insured  property.  January  14, 1894,  the  property  was  wholly 
destroyed  by  fire,  and  Holcombe  thereupon  brought  this  action  in 
'  the  district  court  of  Dawson  county  to  recover  upon  ^tbe  policy.  A 
trial  to  a  jury  resulted  adversely  to  the  company,  and  by  this  pro- 
ceeding in  error  it  seeks  to  reverse  the  judgment  rendered  against 
it  on  the  verdict. 
The  policy  contained  the  following  provision  : — 

If  the  assured  shall  have,  or  shall  hereafter  make,  any  other  contract  of  in- 
surance (whether  valid  or  not)  on  the  property  herein  desorihed,  or  any  part 
thereof,  without  written  notice  to  and  without  the  consent  of  this  company 
written  hereon,    •    •    •    this  policy  shall  be  void. 

The  defendant  claims  that  there  was  a  breach  of  this  condition, 
and  that  the  policy  was  thereby  invalidated.  The  plaintiff  con- 
cedes that  additional  insurance  was  procured  of  the  ^tna  Insurance 
Company,  but  insists  that  a  right  to  a  forfeiture  by  reason  of  that 
fact  was  waived  by  the  defendant.  The  reply  alleges  that  Hopkins, 
an  agent  of  the  company  charged  with  the  supervision  of  its  busi- 
ness in  this  State,  was  in  Gothenburg  at  or  about  the  time  the  addi- 
tional insurance  was  obtained,  and  being  '<  informed  of  the  desire 
of  the  plaintiff,  and  his  intention,  to  take  such  additional  insurance, 
*  *  *  made  a  personal  investigation  of  the  facts  and  conditions 
pertaining  to  the  said  property,  and,  after  having  so  investigated 
the  same,  gave  his  consent  and  approval  to  the  taking  of  the  said 
additional  insurance." 

The  defendant  claims  that  this  allegation  does  not  amount  to  an 
averment  that  it  was  notified  of  the  additional  insurance  after  such 
insurance  was  procured,  and  cites  Eagle  Fire  Co.,  of  New  York,  vs. 
Globe  Loan  &  Trust  Co.,  (44  Neb.,  380),  where  it  was  held  that 
notice  to  an  agent  of  an  intention  on  the  part  of  the  insured  to  take 
out  other  insurance  is  not  notice  to  the  principal  that  further  in- 
demnity has  been  obtained.  Had  the  pleading  been  assailed  before 
trial,  we  would  not  hesitate  to  hold  it  insufficient ;  but  a  trial  having 
been  had,  and  proof  having  been  made,  under  the  issues  joined, 
that  Hopkins  was  informed  of  the  existence  of  the  ^tna  policy,  and 
not  merely  of  the  plaintiff's  intention  to  procure  it,  we  feel  bound  to 
sustain  the  reply  by  interpreting  it  according  to  the  evident  inten- 
tion of  the  pleader.  The  company,  having  committed  to  Hopkins 
the  supervision  of  its  risk  in  Gothenburg,  was  charged  with  notice 
of  any  fact  affecting  the  risk  which  came  to'  his  knowledge  while 
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engaged  in  the  performance  of  his  duty  as  an  inspector:  Eagle 
Fire  Co.,  of  New  York  ts.  Globe  Loan  &  Trust  Co.,  sapra.  In  the 
case  just  cited  it  was  held,  under  a  policy  containing  a  forfeiture 
clause  like  the  one  here  in  question,  "(1)  that  the  provision  in  the 
insurance  policy  prohibiting  additional  insurance  on  the  insured 
property  was  inserted  therein  for  the  benefit  of,  and  might  be 
waived  by,  th0  insurer  ;  (2)  that  the  viclalion  of  the  policy  by  the 
insured  in  procuring  additional  insurance  on  the  insured  property 
without  the  knowledge  or  consent  of  the  first  insurer  did  not  render 
the  policy  issued  by  it  void,  but  voidable  only,  at  the  election  of 
such  first  insurer."  In  Slobodisky  vs.  Ins.  Co.,  (52  Neb.,  395),  it 
was  held  that  '*  notice  to  an  agent  of  an  insurer  that  the  insured 
had  taken  out  additional  insurance  on  the  insured  property  is  notice 
to  such  agent's  principal."  It  was  also  held  in  the  same  case  that 
the  failure  of  an  insurer  to  cancel  its  policy,  after  receiving  notice 
of  a  breach  of  the  condition  against  additional  insurance, is  evidence 
from  which  a  waiver  of  the  right  of  forfeiture  may  be  inferred.  On 
the  authority  of  these  cases,  due  notice  being  established,  a  waiver 
was  the  only  inference  properly  to  be  deduced  from  the  conceded 
fact  that  the  defendant,  more  than  ten  months  after  being  advised 
of  the  additional  insurance,  made  an  attempt  to  cancel  its  policy, 
based  exclusively  on  the  fact  that  the  factory  was  not  in  operation. 
One  of  the  conditions  of  the  policy  is  as  follows  : — 
If  the  property  be  sold  or  transferred  (in  whole  or  in  part),  •  •  •  or 
any  Vshange  takes  place  in  title  or  possession  (except  in  case  of  snocession  by 
reason  of  the  death  of  the  assured),  whether  by  legal  process  or  judicial  de- 
cree, or  voluntary  transfer,  assigument,  or  couYeyance,  or  if  the  title  or  jkw- 
session  shall  be  changed,  from  any  cause  whatsoever,  «  «  «  without 
written  notice  to  and  the  consent  of  the  company  indorsed  herein,  this  policy 
shajl  in  each  and  every  instance  be  void. 

Under  this  provision  it  is  claimed  that  the  sale  by  Reynolds  and 
Beyers  to  the  plaintiff  voided  the  policy.  The  argument  is  that  the 
contract  of  insurance,  being  purely  a  personal  one,  is  broken  when- 
ever there  is  a  change  in  the  ownership  of  the  insured  property. 
The  question  is  a  vexed  one.  The  adjudged  cases  are  in  direct 
conflict,  but  undoubtedly  the  decided  numerical  preponderance  is 
against  the  proposition  that  a  sale  by  one  partner  to  another  is 
within  the  meaning  of  an  inhibition  against  a  sale,  transfer  or 
alienation  of  the  insured  property.  The  precise  question  has  not 
been  heretofore  presented  to  this  court  for  decision,  and  in  dispos- 
ing of  it  we  feel  at  liberty  to  adopt  the  rule  which  will  be  in  har- 
mony with,  and  follow  the  trend  of,  our  former  adjudications. 
Heretofore,  in  actions  on  policies  of  insurance,  while  diligently  en- 
deavoring, in  every  case,  to  seek  out  and  give  effect  to  the  true 
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intention  of  the  parties  as  expressed  in  their  contract,  we  have,  in 
constraing  clauses  providing  for  forfeitures,  heen  disposed  to  lean 
somewhat  in  favor  of  the  insured,  and  resolve  questions  of  doubt 
and  uncertainty  against  the  insulrer.  So,  in  this  case,  the  proper 
interpretation  of  the  clause  under  consideration  being  a  matter  of 
grave  doubt,  as  shown  by  the  diversity  of  judicial  opinion  in  other 
jurisdictions,  we  have  determined  to  adopt  the  view  which  will 
avoid  a  forfeiture,  and  secure  to  the  plaintiff  the  indemnity  for 
which  he  contracted.  In  some  cases  it  has  been  held  that  an  inhi- 
bition against  a  change  of  title,  interest,  or  possession  would  in- 
validate the  poHcy,  although  a  clause  forbidding  a  sale  or  alienation 
might  not  have  the  effect :  Hathaway  vs.  Inshrance  Co.,  64  Iowa, 
229  ;  Gibb  vs.  Insurance  Co.,  69  Minn.,  267.  But  a  contrary  con- 
clusion was  reached  in  Burnett  vs.  Insurance  Co.  (46  Ala.,  11),  and 
in  Insurance  Co.  vs.  Holberg  (Miss.).  In  the  latter  case  it  was  said 
that  the  provision  in  question  was  inserted  for  the  protection  of  the 
insurer  against  the  risk  of  having  strangers  substituted  for  the 
party  with  whom  the  contract  was  made,  and  was  designed  only  to 
interdict  a  sale  by  a  party  who  was  insured  to  a  party  who  was  not 
insured.  The  same  conclusion  was  reached  in  Insurance  Co.  vs. 
Yaughan  (88  Ya.,  832),  under  a  clause  in  the  policy  forbidding  any 
change  "in  the  title  or  interest  of  the  assured."  **The  object  of 
such  a  provision,"  said  Lewis,  P.,  speaking  for  the  court,  "is  to 
protect  the  insurers  against  the  risk  of  the  introduction  of  a  stranger 
to  the  contract,  perhaps  not  in  any  way  known  to  them,  or,  if 
known,  not  deemed  worthy  of  their  conHdence.  But  this  reason 
cannot  apply  where  there  is  simply  a  transfer  of  interest  by  one 
partner  to  another."  In  Powers  vs.  Insurance  Co.  (136  Mass.,  108), 
the  reason  for  the  rule  is  stated  to  be  "  that  partners  jointly  con- 
tracted with  as  such  are  to  be  regarded  as  so  far  only  one  person, 
and  the  condition  as  so  far  limited  to  keeping  the  ownership  of  the 
tiling  insured  in  some  member  of  the  insured  body,  that  changes 
between  themselves  in  the  relative  amounts,  or  in  the  nature  of 
their  respective  interests,  do  not  fall  within  the  fair  meaning  of  the 
words  used."  In  the  case  of  Drennen  vs.  Assurance  Corp.  (20  Fed., 
657),  Miller,  J.,  charging  the  jury  in  the  United  States  Circuit  Court 
(cited  in  49  Am.  Kep.,  24,  note),  used  the  foUowing  pertinent  lan- 
guage :  "  Many  changes  may  take  place  in  the  title,  and  also  in  the 
I>os8e88ion,  without  a  sale  or  transfer  of  the  property  to  another 
party;  for  instance,  a  sale  by  one  partner  to  another  has  been  held 
by  the  courts  not  to  be  such  a  sale  or  transfer  as  is  included  in  this 
policy,  and  for  the  very  obvious  reason  that  the  possession^^oes  not 
ehange.    *    *    *    The  sale  or  the  transmutation  of  the  various 
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interests  between  the  partners  tbemselyes,  and  nobody  else  having 
the  control,  and  leaving  the  possession  where  it  was,  does  not  in- 
validate the  policy."  Other  eases  sustaining  the  view  that  a  pro* 
vision  against  a  change  of  title  does  not  apply  to  sales  between 
partners  are  Pierce  vs.  Insurance  Co.,  50  N.  H.  297,  and  Lockwood 
vs.  Assurance  Co.,  47  Conn.,  553.  Without  further  reviewing  the 
authorities  upon  this  question,  our  conclusion  is  that  the  policy  in 
suit  was  not  invalidated  by  the  sale  of  the  interest  of  Reynolds  and 
Beyers  to  Holcombe. 
This  further  condition  appears  in  the  policy :  — 

Or  if  it  be  a  manufacturing  establishment,  running  wholly  or  in  part  over- 
time, or  running  at  night,  or  if  it  shall  cease  to  be  operated  from  any  cause 
whatever,  except  during  the  nighttime,  Sundays,  and  legal  holidays,  without 
said  written  notice  to  and  without  special  agreement  indorsed  on  this  policy, 
then  and  in  every  such  case  this  policy  shall  be  void. 

It  was  alleged  in  the  answer  and  proven  on  the  trial  that  the 
factory  referred  to  in  the  policy  was  not  operated  more  than  one 
day  in  each  month  after  August  4, 1898;  and,  by  reason  of  this  fact, 
it  is  claimed  the  policy  became  null  and  void.  We  do  not  think  it 
did.  The  insured  property  was  not  a  manufacturing  establishment, 
and  the  provision  quoted  is  without  force  or  relevancy.  If  the 
thing  insured  was  a  manufactory,  and  the  machinery  described  in 
the  policy  was  used  in  connection  with  the  operation  of  the  estisib- 
lishment,  the  defendant's  argument  would  be  unanswerable.  But, 
the  things  insured  being  exclusively  personal  property,— machinery 
and  merchandise, — it  needs  no  citation  of  cases  to  show  that  a  claim 
for  a  forfeiture  on  the  ground  of  nonoperation  of  the  plant  is  en- 
tirely baseless.  However,  we  refer  to  a  case  (Halpin  vs.  Insurance 
Co.)  decided  by  the  New  York  Court  of  Appeals,  reported  in  23  N. 
E.  989,  as  a  direct  authority  for  the  conclusion  reached  upon  this 
point.  In  that  case  a  policy  on  mill  machinery  and  apparatus, 
apart  from  the  building  in  which  it  was  contained,  provided  that 
"  if  a  building  covered  by  this  policy  shall  become  vacant  or  un- 
occupied, or,  if  a  mill  or  manufactory,  shall  stand  idle,  *  *  * 
without  notice  to  and  consent  of  the  company  clearly  stated  herein, 
all  liability  hereunder  will  thereupon  cease;"  and  it  was  held  that 
the  machinery  did  not  constitute  a  mill,  within  the  meaning  of  the 
provision  quoted.  Yann,  J.,  delivering  the  opinion,  said  that  ''it 
would  not  be  a  natural  or  ordinary  use  of  language  to  describe 
machinerygused  in  milling  as  a  mill,  or  in  manufacturing  as  a  manu- 
factory." He  also  remarked  that  '*  forfeitures  are  not  favored,  a^d 
the  party  claiming  a  forfeiture  will  not  be  permitted,  upon  equivo- 
cal or  doubtful  clauses  or  words  contained  in  his  own  contract,  to 
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deprive  the  other  party  of  the  benefit  of  the  right  to  indemnity  for 
which  he  contracted." 

To  prove  the  value  of  the  property  destroyed  by  the  fire,  the  de- 
fendant, on  the  trials  ofi^ered  in  evidence  an  affidavit  made  by 
plaintiff,  and  used  in  the  adjustment  of  his  claim  against  the  ^tna 
Insurance  Company..  This  offer  was  refused  on  the  ground  that 
the  value  fixed  in  the  affidavit — being  $1,000 — was  a  compromise 
valuation,  made,  without  prejudice,  pending  negotiations  for  the 
settlement  of  a  disputed  claim.  Upon  this  ruling  error  is  assigned. 
It  is  a  conceded  rule  of  procedure  that  the  decision  of  preliminary 
issues  of  fact  touching  competeucy  of  witnesses  or  admissibility  of 
evidence  is  within  the  province  of  the  trial  judge,  and  does  not  be- 
long to  the  jury.  If  proffered  evidence  is  prima  facie  admissible, 
it  is  the  duty  of  the  court  to  receive  it;  otherwise,  it  should  be 
rejected.  In  this  case  the  defendant  was  not  content  with  proving 
the  signature  of  the  plaintiff  as  a  basis  for  the  introduction  of  the 
affidavit  in  evidence.  It  went  further,  and  brought  before  the  court 
conflicting  testimony  bearing  upon  the  competency  of  the  docu- 
ment.' It  thus  needlessly  presented  to  the  trial  judge  an  issue  of 
fact  involving  the  veracity  of  witnesses,  and  we  are  not  prepared  to 
say  that  the  finding  of  the  judge  in  regard  to  the  competency  of 
the  affidavit  is  unsupported  by  sufficient  evidence. 

A  final  ground  upon  which  defendant  asks  for  a  reversal  of  the 
judgment  is  that  the  verdict  is  not  warranted  by  the  evidence.  We 
have  carefully  considered  the  evidence,  and  think  it  sufficient. 

The  judgment  is  affirmed. 


SUPREME  COURT  OF  MINNESOTA. 


BEILLY 

CHICAGO  GUARANTY  FUND  LIFE  SOCIETY.* 

In  1885  an  applicant  for  an  insnranoe  policy  made  a  verified  statement  con- 
cerning his  healthy  which  was  accepted  hy  the  company,  and  a  policy 
dnly  issued,  and  npon  which  the  iusored  paid  the  assessments  for  a  period 
of  ten  years,  when  he  defaulted  in  one  payment,  on  June  17,  1895.  The 
by-laws  of  the  company  provided  for.  reinstatement  of  the  insured  within 
one  year  after  default  upon  receipt  of  satisfactory  evidence  of  good  health 
and  the  payment  by  the  member  of  all  sums  for  which  he  might  then  be 
delinquent.  The  insured  siflped  a  health  certificate,  prepared  and  fnr- 
niahed  by  the  company,  dated  July  25,  1895,  which  contained  this  clause : 

•Deeiikm  rmid«r«d,  Jan.  36. 18t9.    SylUbm  by  tbe  Court. 
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''I  hereby  certify  that  I  am  on  this 25th  day  of  Jaly,  1895,  and  haye  oon- 
tinuoasly  been,  of  temperate  habits,  in  ^ood  health,  and  free  firom  all 
diseases  and  infirmities."  Held^  That  this  certified  clause  inclnded  only 
the  time  during  the  delinquency,  viz.,  from  Jane  17, 1^5,  to  Joly  25, 1895. 

Palmbe  &  Beek,  for  Appellant. 

How  &  Butler,  for  Respondent. 

Buck,  J. 

tn  December,  1885,  Philip  Beilly,  then  aged  forty-two  years,  ap- 
plied to  the  Northwestern  Guaranty  Life  Ins.  Co.,  of  St.  Paul,  for  a 
life  insurance  policy  of  $5,000  on  his  life,  which  was  issued  and  de- 
livered  to  him  in  January,  1886,  and  which  was  to  run  until  his  death. 
The  application  contained  numerous  answers  to  printed  questions 
submitted  by  the  company  concerning  the  health  of  Beilly,  which 
were  satisfactory  to  the  company.  On  the  10th  day  of  November, 
1891,  an  agreement  was  entered  into  between  said  company  and 
respondent  for  the  reissuance^of  the  policy  by  the  latter  to  Beilly,  to 
which  he  consented,  and  received  in  lieu  thereof  said  reissued  policy, 
dated  December  17, 1891,  payable  to  his  estate  at  his  death;  and  he 
paid  the  required  assessments  and  premiums  on  this  last  policy  until 
June  17, 1895,  when  he  neglected  to  pay  the  assessment  or  premium 
then  due.  The  by-laws  of  respondent  (article  5,  §  5)  provide  as  fol- 
lows: "Sec.  5.  The  board  of  directors  or  executive  committee  may 
reinstate  a  delinquent  member  at  any  time  within  one  year  upon 
receipt  of  satisfactory  evidence  of  good  health,  and  the  payment  by 
the  member  of  all  sums  for  which  he  may  then  be  delinquent'' 
And  among  the  conditions  and  provisions  printed  on  the  back  of 
the  policy  is  this  one : — 

If  this  policy  lapse  or  heoome  forfeited  through  failure  to  make  the  stipa- 
lated  deposits,  it  may  he  reinstated,  upon  approval  of  the  executive  commit- 
tee of  the  society,  hy  payment  of  all  arrearages  and  the  suhmission  of  satis- 
factory evidence  of  good  health;  hut  such  reinstatement  shall  be  optional  on 
the  part  of  the  society,  and  the  acceptance  of  overdue  deposits  or  install- 
ments shall  not  be  held  to  establish  a  precedent  for  the  receipt  of  deposits  or 
installments  at  dates  other  than  those  written  in  the  indorsement  hereon. 

July  25,  1895  (thirty -eight  days  after  the  date  of  the  default),  the 
insured  paid  to  the  respondent  all  arrearages,  and  applied  for  a 
reinstatement  of  his  policy.  Tbe  application  was  made  upon  a 
printed  form,  prepared  and  furnished  him  by  respondent;  the 
blanks  for  date  of  application  and  number  of  policy  being  filled  by 
the  insured.    The  substance  of  the  application  is  as  follows : — 

1  hereby  certify  that  I  am  on  this  25th  day  of  July,  1895,  and  have  contina- 
ously  been,  of  temperate  habits,  in  good  health,  and  free  from  all  diseases 
and  infirmities;  and  I  hereby  repeat  all  statements  and  warranties  contained 
in  my  application  for  membership,  and  warrant  the  same,  and  the  statements 
therein,  and  each  of  them,  to  be  fall,  complete,  and  true.    My  certificate  or 
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policy  No.  14,620,  issned  by  the  Chicago  Guaranty  Fond  Life  Society,  having 
become  forfeited,  by  reason  of  my  failnre  to  make  the  payments  as  stipulated 
in  said  policy,  I  desire  to  be  reinstated,  and  for  this  purpose  tender  herewith 
the  amount  of  my  delinquency,  and  agree  that  the  acceptance  of  the  same 
shall  be  valid  only  on  condition  that  said  statements  and  warranties,  in  said 
application  and  herein,  are  full,  complete,  and  true ;  and,  if  the  same  or  any 
of  them  are  untrue,  said  certificate  or  policy  shall  be,  and  is,  void.  The  re- 
ceipt of  said  payment  shall  not  change  the  time,  nor  be  considered,  or  held  to 
be,  or  constitute,  a  precedent  for  the  payment  of  future  mortuary  calls,  dues, 
guaranty  fund  installment,  annual  deposits,  or  installments  thereof,  as  the 
case  may  be,  under  said  certiiicate  or  policy. 

On  receipt  of  the  money  in  payment  of  arrearages,  with  this  ap- 
plication, the  policy  was  reinstated.    June  16, 1896,  upon  applica- 
tion of  the  insured  to  have  the  beneticiary  changed,  and  his  wife, 
Jennie  E.  Beilly,  designated  as  such,  respondent  took  up  and  can- 
celed its  policy  originally  issued  December  17, 1891,  and  issued  in 
its  place  the  policy  in  suit.    This  pohcy  has  the  same  number,  bears 
the  same  date,  and  is  identically  the  same  in  form  and  substance, 
as  the  original  policy,  except  in  the  name  of  the  beneficiary,  and  ex- 
cept as  to  the  clause  in  the  original  policy  reciting  that  it  was  issued 
in  lieu  of  the  policy  of  the  Northwestern  Guaranty  Life  Ins.  Co., 
and  that  the  application  for  that  policy  and  the  statements  and  rep- 
resentations made  in  such  appUcation  applied  to  and  became  a  part 
of  respondent's  policy.    The  insured  continued  to  pay  the  premi- 
ums or  assessments  on  said  policy  until  his  death,  which  occurred 
June  10, 1897,  and  was  caused  by  a  gunshot  wound  in  the  head. 
Prior  to  October  1,  1897,  appellant  duly  notified  respondent  of  the 
death  of  the  insured,  and  furnished  to  it  due  and  satisfactory  proofs 
thereof,  as  required  by  the  terms  of  the  policy,  and  the  same  were 
received,  accepted,  retained,  and  acted  upon  by  respondent  without 
objection. 

This  action  was  commenced  January  20,  1898.  It  appeared  from 
tbe  testimony  that  during  the  last  months  of  the  year  1892  the  in- 
flared  had  suffered  from  la  grippe,  and  during  portions  of  the  years 
1893  and  1894  from  asthma;  but  for  many  months  before  June  17, 
1896,  and  from  that  time  to  July  26, 1895,  and  for  a  long  time  after 
tbat  time,  he  was  and  continued  to  be  in  good  health,  and  free  from 
disease  or  infirmity.  At  the  close  of  the  evidence,  counsel  for  de- 
fendant requested  the  court  to  direct  a  verdict  for  the  defendant. 
This  the  court  did,  solely  upon  the  ground  that  the  application  for 
^statement,  as  the  court  construed  it,  contained  the  representa- 
tion and  warranty — the  truth  of  which  was  expressly  made  a  condi- 
tion to  the  validity  of  the  reinstatement  and  policy — that  the  insured 
^fts  then,  and  had  continually  been,  not  only  from  the  date  the 
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policy  lapsed,  June  17, 1895,  but  from  December  28, 1885,  the  date 
of  the  application  for  insurance  in  the  Northwestern  Guaranty  Life 
Ins.  Co.,  or  from  December  18, 1891,  the  date  of  the  issuance  of  re> 
spondent's  first  policy,  in  good  health,  and  free  from  dill  diseases 
and  infirmities,  and  that,  by  reason  of  the  sickness  above  referred 
to,  the  representations  were  false,  and  the  reinstatement  and  poHcy 
thereby  avoided. 

The  only  question  which  we  need  determine  arises  upon  the  con- 
struction to  be  placed  upon  Beilly's  health  certificate,  as  follows, 
viz. : — 

I  hereby  certify  that  I  am  on  this  25th  day  of  July,  1895,  and  have  continn- 
onsly  been,  of  temperate  habits,  in  good  health,  and  free  from  all  infirmities, 

Bead,  of  course,  in  the  light  of  the  prior  pcoceedings.  The  com- 
pany contends  that  the  words  "have  continuously  been  of  tem- 
perate habits  and  good  health,  and  free  from  all  diseases  and  in- 
firmities." relate  to  the  period  between  the  date  of  the  original 
application;  viz.,  December  17, 1885,  and  July  25, 1895,  the  date  of 
the  appUcation  for  reinstatement,  and  that  this  statement  was  un- 
true, and  vitiated  the  policy.  We  do  not  so  construe  the  language 
used.  If  Reilly  had  died  at  any  time  after  the  insurance,  and  be- 
fore the  default,  no  serious  question  could  have  been  made  but  what 
the  insurance  could  have  been  collected  by  the  proper  party,  even 
if  Reilly  had  been  in  poor  health  up  to  the  time  of  such  death.  It 
see^is  to  be  a  conceded  fact  that  Beilly  had  suffered  from  asthma 
and  la  grippe,  and  received  medical  treatment  therefor,  during  por- 
tions of  the  years  1892,  1893,  and  1894.  But  at  the  time  of  the 
default  in  payment  of  the  premium  or  assessment,  and  for  some 
time  prior  thereto,  and  on  July  25,  1895,  he  had  been  continuously 
in  good  health,  and  free  from  all  diseases  and  infirmities;  hence  all 
risks  had  been  paid  for  up  to  the  time  of  such  default.  No  matter 
if  he  had  been  taken  sick  on  the  day  the  insurance  policy  was 
issued,  and  had  remained  in  poor  health  up  to  the  day  preceding 
such  default,  the  policy  would  have  been  in  force.  It  was  not  his 
poor  health  that  caused  the  default,  but  nonpayment  of  the  assess- 
ment. The  policy  had  run  nearly  ten  years  when  the  default  oc- 
curred, and  no  complaint  is  made  that  he  was  not  previously  prompt 
in  paying  his  assessments.  That  he  had  been  in  poor  health  dur- 
ing two  or  three  years  in  the  interim  does  not  affect  the  question. 

The  statements  made  by  Beilly  in  the  original  application  were 
true  and  not  challenged,  and  his  subsequent  sickness  was  no  fault 
of  his  own,  and  did  not  exonerate  the  company  from  liability;  and 
its  own  by-laws  expressly  provided  for  reinstatement  of  a  delinquent 
member  at  any  time  within  one  year,  upon  receipt  of  satisfactory 
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«Tidence  of  good  health,  and  the  payment  by  the  member  of  all 
snms  for  which  he  may  have  been  delinquent;  but,  by  the  same  by- 
law, this  reinstatement  was  optional  with  the  company.  It  exer- 
cised this  option  voluntarily,  prepared  its  own  form  of  certificate  of 
health,  made  no  inquiries  as  to  the  condition  of  his  health  prior  to 
the  date  of  his  delinquency,  and  had  no  medical  examination  as  to 
the  condition  of  his  health  prior  to  the  time  of  his  default.  It  is  a 
notorious  fact  that  there  are  thousands  of  cases  of  life  insurance, 
and  in  many  instances  the  insured  are  in  poor  health  for  longer  or 
shorter  periods  during  the  life  of  the  policy,  but  this  in  no  wise 
lessens  the  liability  of  the  insurers.  Risks  from  poor  health  and 
resulting  deaths  are  some  of  the  elements  which  constitute  the 
ground  of  insurance  business,  and  the  obligation  of  the  insurer  to 
pay  continues  until  death  or  default  in  payment  of  the  assessment. 
The  risk  of  poor  health  after  issuance  of  the  policy,  up  to  the  time 
of  default,  was  In  this  case  already  paid  for;  and  the  consideration 
for  reinstatement  was  the  good  health  of  the  insured  at  the  time  of 
his  application  for  the  same,  his  certificate  that  he  had  continuously 
been  of  temperate  habits^  in  good  health  and  free  from  all  disease 
and  infirmities  during  the  time  of  such  default,  and  the  payment 
by  him  of  the  delinquent  assessment  or  premium.  This  language 
referred  to  must  therefore  be  construed  as  relating  to  the  period 
for  which  the  delinquent  premium  was  paid;  viz.,  from  January  17, 
1895,  to  July  25, 1895,  and  not  to  a  prior  period,  for  which  there 
was  no  default.  In  other  words,  the  time  of  the  delinquency,  the 
payment  of  the  premium  for  that  time,  and  the  continuous  temper- 
ate habits  and  good  health  of  Reilly,  v^ere  co-extensive. 

Further  on  in  the  certificate,  Beilly  repeats  that  his  statements 
and  warranties  in  his  application  for  membership  were  full,  com- 
plete, and  true,  and  says  that,  his  policy  having  been  forfeited  by 
reason  of  his  failure  to  make  payments  as  stipulated  in  said  policy, 
he  desires  to  be  reinstated,  and  for  this  purpose  tenders  therewith 
the  amount  of  his  delinquency,  and  agrees  that 

The  acceptance  of  the  same  shall  be  valid  only  on  condition  that  said  state- 
ments and  warranties  in  said  application  and  herein  are  fall,  complete,  and 
true,  and,  if  the  same  or  any  of  them  are  ontme,  said  certificate  or  policy 
shall  be,  and  is,  void. 

The  contents  of  the  original  application  for  membership  only  re- 
lated to  prior  or  then  existing  obligations.  The  conditions  existing 
during  the  delinquency,  and  until  reinstatement,  were  apparently 
the  same  as  existed  at  the  date  of  the  original  application,  except 
as  to  the  age  of  the  insured.  Hence  only  two  things  were  to  be 
done;  viz.,  payment  by  the  insured  of  the  delinquent  assessment. 
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and  bis  reinstatemeDt  bv  the  insurer.  This  was  done,  and  every- 
thing seemed  to  be  in  statu  quo  until  the  death  of  the  insured, 
June  10,  1897.  If  there  is  any  ambiguity  in  the  language  used,  it 
was  the  fault  of  the  company.  The  view  that  it  is  doubtful  and 
ambiguous  is  the  only  one  favorable  for  the  insurer,  and,  where 
such  doubts  and  ambiguities  exist,  they  must  be  resolved  in  favor 
of  the  insured  or  his  beneficiaries:  Geare  vs.  Insurance  Co.,  66 
Minn.,  91;  Mareek  vs.  Association,  62  Minn.,  41;  Loy  vs.  Insurance 
Co.,  24  Minn.,  317. 

If  the  language  prepared  and  used  by  the  company  in  the  health 
certificate  was  therein  inserted  for  the  purpose  of  giving  it  the 
effect  contended  for  by  the  respondent,  then  it  would  operate  as  a 
snare  against  the  insured,  and  impose  upon  his  estate  or  beneficiary 
a  fatal  loss  which  he  never  contemplated,  for  he  well  knew  that,  as 
construed  by  the  company,  he  was  certifying  to  a  falsehood;  viz., 
that  he  had  been  continuously  in  good  health  from  the  time  of  the 
original  application  to  the  time  of  making  the  health  certificate. 
If  there  is  any  uncertainty  in  the  language  used,  the  company  is 
responsible  for  it,  whether  its  inseitioi^was  the  result  of  its  own 
negligence,  fraud,  or  mistake. 

Order  reversed  and  new  trial  granted. 


SUPREME  COURT  OF  TEXAS. 


PHGENIX  AS8UR.  CO.,  OF  London, 

vs. 

MUNGER  IMPROVED  COTTON-MACH.  MFG.  CO.* 

The  policy  proYided  that  if  the  premitim  had  actually  been  paid  the  unearned 
portion  should  be  returned  if  canceled.  A  note  was  given  to  the  agent  for 
the  premium,  who  retained  it  as  his  own  and  paid  the  company  in  cash. 

Held,  That  the  company  must  return  the  unearned  premium  in  cash  to  the 
insured  in  order  to  cancel. 

The  insured  warranted  in  the  application,  which  was  made  a  warranty  also  by 
the  policy,  that  the  answers  and  representations  were  true.  The  policy 
further  stated  that  the  insured  warranted  that  he  was  sole  owner,  and 
among  other  things  that  the  mill  should  not  be  operated  at  night,  and 
that  certain  supplies  of  water ^ind  buckets  should  be  kept  in  a  specified 
place.  Also,  that  it  should  be  yoid  if  the  insured  concealed  or  misrepre- 
sented any  material  fact. 

Held,  That  it  was  not  the  intention  of  the  parties  that  the  statements  should 
be  construed  as  strict  and  literal  warranties,  but  as  representations  which 
must  be  true  in  material  matters. 

*  Daolsion  rendiircd.  Not.  28, 1898. 
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Thompson  &  Wood,  for  Plaintiff  in  Error. 

Bell  &  Atwell  and  Coke  &  Coke,  for  Defendant  in  Error. 

Denman,  J. 
This  salt  W^as  brought  and  judgment  recovered  by  defendants  in 
error,  as  assignees  of  B.  D.  Atwell  &  Son,  against  the  insurance  com- 
pany, upon  insurance  policy,  and,  judgment  having  been  affirmed  in 
the  court  of  civil  appeals,  said  company  has  brought  the  cause  to 
this  court  upon  writ  of  error.  We  will  set  out  such  portions  of  the 
application  and  policy  as  we  deem  pertinent  to  the  questions  we  will 
discuss,  and  will  omit  such  parts  as  are  irrelevant  thereto. 
The  application  was,  in  substance: — 

I  hereby  make  application  to  yoa  to  insure  me  against  loss  or  damage  by 
fire  from  noon  Angast  12,  1895,  to  noon  Angnst  12,  1896,  in  amounts  and  on 
property  as  follows :  [Here  follows  a  list  of  Tarions  pieces  of  property  upon 
vrhich  insurance  was  desired,  the  value  of  each  piece,  as  well  as  the  insurance 
wanted  thereon,  being  stated  separately,  the  same  including  a  gin  house  and 
TariouB  parts  of  the  machinery  situated  therein.]  Said  property  located  as 
per  diagram  on  last  page  on  land  of  B.  D.  Atwell,  being  in  the  town  of  Ferris, 
Ellis  County,  Texas.  The  values  stated  are  the  true  cash  values.  I  have 
carefully  read  the  whole  of  **  Notice  to  Applicant,"  printed  on  the  following 
page  of  this  application,  and  do  make  the  warranties  and  accept  t)ie  con- 
ditions therein  expressed. 

To  your  questions  following  I  answer  as  follows :  [Then  follows  a  number 
of  questions  in  reference  to  machinery,  such  as  its  make,  power  of  the  engine 
and  boiler,  whether  stationary  or  not,  whether  secondhand  or  not,  cost,  height 
of  smokestack  above  peak  of  roof,  when  buildings  were  erected,  their  cost,  etc.] 
Tank  and  Hose.—''  Is  there  an  elevated  tank  of  2,000  gallons  capacity,  and 
fifty  feet  of  good  hose,  of  not  less  than  one  and  one-half  inches  in  diameter  f 
Ans.    2,500  tank.    Hose  and  piping,  75  feet." 

Incumbrance  or  Indebtedness. — 1.  ''Is  there  any  on  above-desoribed  prop- 
erty, or  on  the  land  on  which  it  stands T  If  so,  (1)  on  what,  (2)  to  whom,  (8) 
in  what  amount,  (4)  when  duef  Ans.  Owe  Heatherington  A,  Nason  $800, 
Hunger  Mach.  Co.  $1,960,  Adams  Mach.  Co.  $550;  one-half  due  this  year, 
one-half  due  next  year." 

I  herewith  warrant  and  covenant  the  correctness  and  truth  of  each  and 
every  one  of  the  foregoing  answers  and  representations,' and  present  them  as 
the  basis  of  the  insurance  hereby  applied  for;  and  I  further  warrant  and 
covenant  that  the  conditions  existing  at  the  time  of  the  signing  of  this  appli- 
cation, as  set  forth  in  my  answers  to  the  different  questions,  shall  continue 
through  the  existence  of  any  insurance  to  be  issued  thereon,  or  that  of  any 
insurance  hereafter  to  be  issued  upon  the  faith  of  this  application. 
[Signed]     B.  D.  Atwell  &,  Son,  Applicant. 

Under  head  of  "Notice  to  Applicant,"  on  the  application,  is  tbe 
following  writing:— 

No  liability  will  be  assumed  by  Phoenix  Assur.  Co.,  of  London,  on  any  gin- 
honae  risk,  nor  on  any  part  of  one,  except  upon  each  of  the  following  warran- 
ties, by  the  assured,  viz :— - 
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Ownership  and  Title.— That  the  assured  is  the  sole  and  undisputed  owne 
absolutely  and  in  fee  simple  of  the  land  on  which  buildings  stand. 

Night  Work  Prohibited.— That  he  does  not,  and,  without  special  {permission 
in  writing  on  the  policy,  will  not,  permit  the  gin  to  b^  operated  at  night. 

Water  to  be  Kept.— That  a  barrel  and  two  buckets,  each  always  filled  with 
water,  shall  be  continuously  kept  within  ten  feet  of  each  gin  stand,  and  in 
same  room  therewith,  to  be  used  in  case  of  fire. 

It  will  be  a  condition  of  CTery  policy  that  in  no  case  shall  the  company  be 
held  liable  for  loss  or  damage  on  any  item  in  an  account  greater  than  three- 
fourths  of  the  loss  thereon,  nor,  in  the  event  of  other  insurance,  for  more  than 
its  pro  rata  share  of  such  three-fourths. 

This  condition  and  each  of  these  warranties  will  appear  in  every  policy 
which  the  Phoenix  Assur.  Co.,  of  London,  will  write  on  any  gin-house  risk, 
and  no  agent  is  authorized  in  any  way  to  waive  any  of  them,  except  that  an 
agent  may,  in  writing,  grant  permit  for  night  work;  provided  that  such* 
permit  shall  show  that  proper  extra  premium  has  been  paid  therefor,  and 
that  lights  shall  be  from  animal  or  lard  oil,  in  stationary  closed  lanterns,  or 
approved  system  of  incandescent  electric  light ;  and,  provided  ^rther,  that 
so  much  of  the  last  warranty  as  relates  to  saw  mill  and  cotton-seed  oil  mill 
may  be  waived  by  special  indorsement  hereon  in  writing  and  payment  of 
proper  extra  premium  therefor. 

The  policy,  as  far  as  pertiDent  to  the  question  before  us,  was  as 
follows: — 

No.  4,188,414.  $4,705.  Pha?nix  Assur.  Co.,  of  London,  in  consideration  of 
the  stipulations  herein  named,  and  of  two  hundred  and  fifty-eight,  seventy- 
eight  one-hundredths  dollars  premium,  does  insure  B.  D.  Atwell  &  Son,  of 
Hutchins,  Texas,  for  the  term  of  one  year  from  the  12th  day  of  August,  1885, 
at  noon,  to  the  12th  day  of  August,  1896,  at  noon,  against  all  direct  loss  or 
damage  by  fire,  except  as  hereinafter  provided,  to  an  amount  not  exceeding 
$4,705,  to  the  following  described  property,  while  located  and  contained  as 
described  herein,  and  not  elsewhere,  to  wit.  [Here  follows  the  same  list  of 
property,  values,  and  amount  of  insurance  contaii^ed  in  the  application.] 
Reference  is  hereby  made  to  the  application  of  the  assured  for  this  policy, 
which  application  is  his  warranty,  and  is  hereby  made  a  part  of  this  contract. 
[Here  follows  a  series  of  stipulations  relating  to  the  amount  for  which  the 
company  shall  be  liable,  and  how  it  shall  be  ascertained  in  case  of  loss.] 
But  this  policy  is  made  upon  the  following  additional  warranties,  stipulations, 
and  agreements  by  which  the  insured,  in  accepting  it,  agrees  further  to  become 
bound,  viz. :  The  insured  warrants  that  he  is  the  sole  and  undisputed  owner 
(except  as  to  cotton  held  in  trust)  of  the  whole  of  said  property,  and  of  the 
land  on  which  it  stands;  that,  so  far  as  he  knows  or  believes,  there  are  no 
threats  nor  any  danger  of  incendiarism,  and  that  he  has  no  reason  to  suspect 
any;  that  the  property  has  been  profitable,  and  that  he  has  every  reason  to 
believe  that  it  will  so  continue ;  that  every  part  of  same  has  been,  or  will, 
before  beginning  of  operations,  be,  thoroughly  cleaned,  and  shall,  during  any 
ginning  season  while  this  policy  exists,  be  kept  clean,  and  in  good  working 
order ;  that  he  does  not  and  will  not  permit  the  ginning  of  wet  cotton,  nor 
smoking  in  or  about  the  gin  honse ;  that  he  does  not  and — without  special 
permit  in  writing  on  the  polioy--will  not  permit  the  gin  to  be  operated  at 
night ;  that  a  barrel  and  two  buckets,  always  filled  with  water,  shull  be  eon- 
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tinaoasly  kept  within  ten  feet  of  each  gin  stand,  and  in  same  room  therewith, 
to  be  ofied  in  case  of  fire;  that  he  will  keep  a  book  containing  a  faithful 
record  of  all  cotton  put  into  and  taken  f^om  the  gin  house,  and  that  such 
record  shall  be  deposited,  for  safekeeping,  when  not  in  use,  in  some  house 
other  than  the  gin  house  at  least  sixty  feet  therefrom;  that  each  gin  stand 
has  and  shall  continue  to  have  its  own  feeder  and  condenser  attached ;  that 
neither  the  plantation  on  which  the  property  stands,  oor  any  article  proposed 
for  insurance,  is  incumbered  in  any  way  whatsoever  for  more  than  its  present 
cash  salable  value,  and  that  on  no  article  proposed  for  insurance  does  assured 
owe  more  than  his  present  ability  to  pay;  that  cotton  is  not  and  shall  not  be 
allowed  to  pass  through  fans ;  that  engine  and  boiler,  if  there  be  such,  are 
stationary ;  that  there  is  no  flour  mill,  saw  mill,  planing  mill,  cotton*seed  oil 
mill,  or  any  manufacturing  risk,  except  grist  mill,  connected  with  the  gin 
house,  or  within  one  hundred  feet  thereof,  but  this  warranty,  so  far  as  the 
.  same  applies  to  saw  mill,  or  cotton-seed  oil  mill,  will  be  waived  in  any  case 
in  which  there  being  a  saw  mill  or  cotton-seed  oil  mill  attached  to,  or  expos- 
ing the  risk,  the  insured  has  notified  the  company  or  its  agent,  and  has  paid 
for  the  additional  hazard;  provided,  also,  such  payment  is  evidenced  by  in- 
dorsement in  writing  on  this  policy.  This  entire  policy  shall  be  void  if  the 
insured  has  concealed  or  misrepresented,  in  writing  or  otherwise,  any  material 
fact  or  circumstance  concerning  this  insurance,  or  the  subject  thereof,  or  if 
the  interest  of  the  insured  in  the  property  be  not  truly  stated  herein  ;  or,  in 
case  of  any  fraud  or  false  swearing  by  the  insured  touching  any  matter  re- 
lating to  this  insurance,  or  the  subject  thereof,  whether  before  or  after  a  loss. 
This  entire  policy,  unless  otherwise  provided  by  agreement  indorsed  hereon 
and  added  hereto,  shall  be  void  if  the  insured  now  has,  or  shall  hereafter 
make  or  procure,  any  other  contract  of  insurance,  whether  valid  or  invalid, 
on  property  covered  in  whole  or  in  part  by  this  policy;  or  if  the  hazard  be 
increased  by  any  means  within  the  control  or  knowledge  of  the  insured ;  or 
if  mechanics  be  employed  in  building,  altering,  or  repairing  the  within- 
described  premises ;  or  if  the  subject  of  insurance  be  personal  property,  and 
be  or  become  incumbered  by  a  chattel  mortgage ;  or  if,  with  the  knowledge 
of  the  insured,  foreclosure  proceedings  be  commenced,  or  notice  given  of  sale 
of  any  property  covered  by  this  policy,  by  virtue  of  any  mortgage  or  trust 
\  deed ;  or  if  any  change  other  than  by  the  death  of  an  insured  take  place  in 

the  interest,  title,  or  possession  of  the  subject  of  insurance,  whether  by  legal 
process  or  judgment,  or  by  voluntary  acts  of  the  insured  or  otherwise ;  or  if 
this  policy  be  assigned  before  a  loss ;  or  if,  any  usage  or  custom  of  trade  or 
manufacture  to  the  contrary  notwithstanding,  there  be  kept,  used,  or  allowed 
on  the  above-described  premises  benzine,  benzole,  djiiamite,  ether,  fireworks, 
gasoline,  Greek  fire,  gunpowder,  naphtha,  nitro  glycerin  or  other  explosive, 
phosphorus,  or  petroleum  or  any  of  its  products,  or  if  the  building  herein 
described  be  or  become  abandoned  or  unused.  In  any  matter  relating  to  this 
insurance,  no  person,  unless  duly  authorized  in  writing,  shall  be  deemed  the 
agent  of  this  company.  This  policy  shall  be  canceled  at  any  time  at  the 
request  of  the  insured  or  by  the  company.  If  canceled,  the  premium  having 
been  actually  paid,  the  unearned  portion  shall  be  returned  on  surrender  of 
this  policy,  the  company  retaining  the  short  rate  under  its  tariff,  net  less  than 
two  months'  premium  on  cotton,  nor  less  than  six  months'  premium  on  other 
parts  of  the  risk ;  provided,  however,  that  if  cancellation  be  by  this  company, 
it  shall  retain  only  the  pro  rata  premium. 
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The  company  pleaded  that  the  policy  was  canceled  before  the  fire. 
Also  that  the  property  was  willfully  burned  by  the  assured.  Also 
that  there  were  incumbrances  upon  the  property  other  than  those 
stated  in  the  application,  and  that,  therefore,  the  policy  was  void. 
Also  that  the  gin  was  operated  at  night,  contrary  to  the  provisions 
of  the  policy,  and  that,  therefore,  the  policy  was  void.  Also  that  a 
barrel  and  two  buckets,  each  always  filled  with  water,  were  not  kept 
within  ten  feet  of  each  gin  stand,  as  provided  by  the  contract,  and, 
therefore,  the  policy  was  void. 

It  was  admitted  on  the  trial  that  plaintiff  below  was  entitled  to 
recover  unless  defeated  by  some  of  the  matters  set  up  in  the  answer. 
Upon  the  issue  of  cancellation,  the  evidence  showed  that  the  assured 
had  paid  a  portion  of  the  premium,  and  had  given  his  notes  to  the 
agent  for  the  balance,  and  the  agent  had  paid  the  entire  premium 
to  the  company,  holding  the  notes  of  the  assured  as  his  individual 
property.  When  the  notice  of  desire  to  cancel  was  given,  just 
before  the  fire,  there  was  no  tender  made  to  the  assured  of  the 
unearned  premiums,  and  we  are  therefore  of  the  opinion  that  the 
cancellation  was  not  effectual.  It  was  of  no  concern  to  the  company 
that  the  agent  had  seen  fit,  upon  his  own  responsibility,  to  take  the 
notes  of  the  assured  for  the  premiums,  and  advance  the  money  to 
the  company;  and  therefore  the  company  could  not  cancel  without 
returning  or  tendering  the  entire  unearned  premium  to  the  assured, 
leaving  him  and  the  agent  to  settle  the  notes  as  between  themselves. 

The  issue  of  willful  burning,  upon  conflicting  evidence,  was  sub- 
mitted to  the  jury,  and  they  decided  the  question  against  the  com- 
pany, and  we  find  no  error  in  its  submission. 

This  brings  us  to  what  we  consider  the  real  question  in  the  case. 
From  the  statement  above  made  of  defendant's  pleadings  in  setting 
up  the  three  remaining  special  defenses,  to  wit,  undisclosed  incum- 
brances, operation  of  machinery  at  night,  and  failure  to  keep  water 
near  each  gin  stand,  it  will  be  observed  that  they  were  pleaded  and 
relied  on  merely  as  warranties,  and  not  as  representations,  there 
being  no  allegations  in  either  of  the  special  answers  that  the 
matters  therein  stated  were  material,  or  that  the  company  had  in 
any  way  relied  upon  such  answers.  Therefore  if  the  matters  so 
pleaded  were  not  in  law  warranties,  such  special  pleas  presented  no 
defense,  and  the  insurance  company  cannot  complain  of  any  sup- 
posed error  in  submitting  same  to  the  jury  at  its  request.  A 
warranty  in  an  insurance  contract  is  a  statement  made  therein  by 
the  assured,  which  is  susceptible  of  no  construction  other  than  that 
the  parties  mutually  intended  that  the  policy  should  not  be  binding 
unless  such  statement  be  literally  true.    The  legal  principles  from 
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which  we  deduce  this  definition  of  a  warranty  are  so  well  settled 
that  we  deem  it  unnecessary  to  attempt  to  restate  them,  but  will 
refer  to  some  of  the  cases  in  which  they  have  been  elaborated: 
Ooddard  vs.  Insurance  Co.,  67  Tex.,  69;  Bills  vs.  Insurance  Co.,  87 
Tex.,  547;  Moulor  vs.  Insurance  Co.,  Ill  U.  S.,  335;  Insurance  Co. 
▼s.  Johnston,  80  Ala.,  467;  Rogers  ts.  Insurance  Co.,  121  Ind.,  570; 
Insurance  Co.  vs.  Simmons,  49  Neb.,  811.  Applying  the  above 
definition  to  the  contract  of  insurance  consisting  of  the  application 
and  policy  in  this  case,  we  find  that  the  assured  made  statements 
with  reference  to  each  of  the  three  matters  set  up  in  said  special 
answers.  If  the  necessary  construction  of  such  statements  is  that 
the  parties  thereby  mutually  intended  that  the  policy  should  not  be 
binding  unless  they  were  literally  true,  then  the  terms  of  the  defini- 
tion are  satisfied,  otherwise  not.  We  come,  then,  to  look  to  the 
instrument,  to  determine  whether  its  terms  «are  such  as  to  demand 
the  finding  of  such  intent  therefrom.  In  the  first  part  of  this  con- 
tract, beginning  with  the  application  and  ending  with  the  proviaion 
in  the  policy  reading,  "  This  entire  policy  shall  be  void  if  the  in- 
sured has  concealed  or  misrepresented,  in  writing  or  otherwise,  any 
material  fact  or  circumstance  concerning  this  insurance,  or  the 
subject  thereof,"  we  find  numerous  statements  by  the  assured,  in- 
cluding those  upon  which  defendant's  said  special  answers  were 
based.  Without  so  deciding,  we  may  here  assume  that  from  the 
mere  reference  to  them  as  the  assured's  warranties  the  legal  con- 
clusion would  ordinarily  follow  that,  the  parties  having  used  a  tech- 
nical term,  and  being  presumed  to  have  understood  its  legal  mean- 
ing, intended  to  make  the  binding  force  of  the  policy  dependent 
upon  the  absolute  truth  of  each  statement.  This  would  have  been 
a  severe  contract  upon  the  assured,  for  it  would  have  left  him  with- 
out insurance,  if  any  statement,  however  unimportant,  were  not 
literally  true;  e.  g.,  if  he  had  innocently  failed  to  give  the  correct 
make  of  the  machinery,  or  the  exact  height  of  smokestack  above  roof. 
Assuming  that  the  company  wished  to  deal  fairly,  that  the  assured 
really  desired  insurance,  and  that  they  both  understood  the  tech- 
nical meaning  of  the  word  ''  warranty,"  it  is  but  rational  to  suppose 
that  they  would  not  wish  to  take  the  chance  of  the  court's  holding 
that  they,  by  the  use  of  that  term,  intended  to  leave  the  property 
uninsured  in  case  either  of  such  statements  were,  or  should  turn  out 
to  be,  not  exactly  as  represented.  The  next  and  most  natural  thing 
would  haye  been  to  insert  some  such  stipulation  as  that  above 
quoted,  avoiding  the  policy,  if  the  assured  had  misrepresented  any 
''material  fact  or  circumstance;"  thus  showing  that  they  did  not  wish 
to  be  understood  as  having  previously  used  the  word  ''warranty  "  in 
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its  technical  sense, — ^i.  e.,  did  not  intend  to  be  understood  as  having 
agreed  that  the  policy  should  be  of  no  efifect  if  any  of  the  preceding 
statements  should  be  untrue  in  some  immaterial  particular.  A 
further  evidence  that  they  did  not  so  intend  to  contract  is  found 
in  the  fact  that  they,  immediately  after  said  clause,  proceeded  to 
state  various  contingencies  upon  which  the  policy  should  be  void. 
If  they  intended,  by  the  use  of  the  former  language,  to  provide  that 
the  policy  should  be  of  no  effect  in  case  any  of  the  statements  there 
made  were  untrue,  even  as  to  immaterial  matters,  then  they  would 
most  probably  have  used  similar  language  with  reference  to  these 
latter  statements,  or,  rather,  would  not  have  separated  them  from 
the  first.  Under  these  circumstances  we  cannot  say  that  no  con- 
struction can  be  placed  upon  the  language  of  the  contract  other 
than  that  the  parties  mutually  intended  the  policy  to  be  wholly  in- 
operative in  case  either  of  the  statements  made  the  basis  of  said 
special  answers  should  not  be  literally  true,  but,  on  the  contrary, ' 
we  think  there  is  ground  for  the  construction  that  they  did  not 
intend  that  result  to  follow  in  reference  to  such  statements  unless 
one  of  them  should  be  untrue  in  some  material  particular.  Under 
the  strict  rules  applicable  to  such  cases,  we  must  adopt  the  latter 
construction,  and  hold  such  statements  not  to  be  warranties.  It 
results,  from  what  has  been  said  above,  that  the  judgment  must  be 
affirmed. 


SUPREME  COURT  OF  CALIFORNIA. 


WHITNEY 

AMERICAN  INS.  CO.  et  al.* 

The  loss  was  payable  to  mortgagee,  with  the  usaal  mortf^age  clause  attached 
releasing  mortgagee  from  liability  for  acts  of  mortgagor  or  increased  risk, 
provided  the  mortgjagee  should  notify  the  company  of  change  of  owner- 
ship or  increase  of  risk  within  his  knowledge  and  have  the  same  indorsed. 

Heldj  That  notice  of  a  change  of  title  to  a  former  agent  who  signed  the  policy 
in  ignorance  that  he  had  ceased  his  relations  was  sufficient  compliance. 

Hel4,  That  the  provision  regarding  such  notice  was  only  directory,  and  its 
omission  would  not  invaudate  the  policy  in  the  absence  of  increase  of  risk. 

Heldf  That  where  this,  among  other  liabilities,  had  been  by  contract  between 
the  insurer  and  another  company  assumed  by  the  latter  whieh  was  au- 
thorized by  it  to  receive  proofs  of  loss,  and  the  agencies  of  the  original 
insurer  had  been  withdrawn  firom  the  State,  proofs  of  loss  may  properly 
be  made  to  such  latter  company. 

«  DedsioD  nndered,  Jan.  80, 1869.  ~ 
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MeUty  That  a  contract  by  bucIl  second  company  to  pay  the  losses  of  the  first 
is  not  a  contract  of  reinsurance,  and  under  the  statute  of  California  the 
second  company  is  directly  liable  to  insured  under  such  policies. 

Jas.  a.  Watt  and  John  R.  Aitken,  for  Appellants. 

MuLLANY,  Gbaut  &  CusHiNQ,  foT  Respondent. 

McFablahd,  J. 

This  is  an  action  upon  a  iire  insurance  policy,  in  which  the  loss  is 
payable  to  the  plaintiff,  as  mortgagee  of  the  land  upon  which  the 
building  insured  was  situated.  Judgment  was  for  plaintiff  in  the 
superior  court,  and  from  the  judgment,  and  an  order  denying  a 
new  trial,  the  defendants  appeal 

There  is  no  charge  of  fraud  or  of  any  misconduct  by  the  respond- 
ent which  was  material  to  the  risk,  and  there  is  no  apparent  rei^on 
on  the  face  of  the  record  why,  upon  principles  of  justice  and  fair 
dealing,  the  loss  should  not  have  been  paid.  Appellants  contend 
that  they  are  shielded  from  payment  by  certain  asserted  legal  de- 
fenses. These  asserted  defenses  are  substantially  as  follows:  First, 
that  before  the  fire  there  was  a  transfer  of  the  title  of  the  property 
insured,  without  notice  thereof  to  appellants;  second,  that  proofs  of 
loss  were  not  made  to  the  proper  party;  and,  third,  that  the  North- 
western National  Ins.  Co.  was  a  mere  reinsurer  of  the  American 
Ins.  Co.,  that  there  was  no  privity  of  contract  between  the  respond- 
ent and  the  Northwestern,  and  that,  therefore,  respondent  was  not 
entitled  to  judgment  against  the  Northwestern  company.  We  do 
not  think  that  either  of  these  grounds  for  a  reversal  is  tenable. 

1.  The  policy  in  question  was  issued  by  the  appellant,  the  Ameri- 
can Ins.  Co.,  on  September  6, 1893.  (For  convenience,  we  will  call 
one  of  the  appellants  the  "American,"  and  the  other  the  "  North- 
western.") The  premises  insured  were  situated  in  Los  Angeles, 
Cal.  At  the  time  of  the  issuance  of  the  policy  the  legal  title  to  the 
land  was  in  James  E.  Gordon,  who  had  purchased  it  from  J.  F. 
Sullivan,  a  resident  of  San  Francisco.  The  amount  of  the  policy 
was  $1,000,  and  at  this  date  the  respondent  held  a  mortgage  on  the 
premises,  executed  by  said  Sullivan,  for  a  greater  amount  than 
$1,000;  and  the  loss,  if  any  should  occur,  was  made  payable  to  the 
respondent,  as  mortgagee.  There  was  a  mortgage  clause  in  the 
policy,  which  provided 

Thai  this  insurance,  as  to  the  interest  of  the  mortgagee  or  trustee  only 
therein,  shall  not  he  invalidated  hy  any  act  or  neglect  of  the  mortgagor  or 
owner  of  the  property  insured,  or  by  the  occupation  of  the  premises  for  pur- 
poses more  hazardous  than  are  permitted  by  the  terms  of  this  policy ;  *  «  • 
provided,  alio,  that  the  mortgagee  or  trustee  shall  notify  this  company  of  any 
ehange  of  ownership  or  increase  of  hazard  which  shall  come  to  his  or  their 
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knowledge,  and  shall  have  permission  for  snch  change  of  ownership  or  iiu 
crease  of  hazard  duly  indorsed  on  this  policy. 

There  was  no  proTision  that  a  failure  by  the  mortgagee  to  give 
such  notice  should  avoid  the  policy.  In  December,  1893,  Gordon 
conveyed  the  property  back  to  Sullivan,  and  assigned  the  policy  to 
him,  and  this  transfer  and  assignment  were  approved  by  the  com- 
pany. On  May  19, 1894,  the  building  insured  was  destroyed  by 
fire.  A  short  time  prior  to  that  event,  to  wit,  on  the  9th  of  May, 
1894,  one  Beach,  who  was  a  tenant  occupying  the  premises  insured, 
had  some  negotiations  with  Sullivan,  in  San  Francisco,  looking  to 
an  exchange  of  some  of  his  property  with  Sullivan  for  the  insured 
property  at  Los  Angeles;  and,  as  a  result  of  those  negotiations, 
Beach  requested  Sullivan  to  make  a  deed  of  the  insured  premises 
to  one  Taylor,  who  lived  atLos  Angeles.  Beach  expected  that  Taylor 
would  accept  a  deed  of  these  premises  in  satisfaction  of  certain 
claims  which  Taylor  had  against  Beach.  Sullivan  executed  the  deed 
to  Taylor,  and  Beach  sent  it  to  the  county  recorder  at  Los  Angeles, 
who  recorded  it;  but  Taylor  repudiated  the  transaction,  and  refused 
to  accept  the  deed.  A  day  or  two  afterwards,  Sullivan  wrote  to  the 
respondent  that  he  had  made  the  deed  to  Taylor.  Thereupon  the 
respondent  looked  over  the  records  in  Los  Angeles,  and  could  not 
find  that  any  such  deed  had  been  recorded.  Eespondent  informed 
J.  K.  Mulkey,  who  was  the  agent  of  the  American  company  at  the 
date  of  the  issuance  of  the  policy,  and  who  signed  the  policy  as  such 
agent,  and  who  respondent  had  every  reason  to  believe  was  still  the 
agent  of  such  company,  of  the  letter  which  he  had  received  from 
Sullivan  about  the  sale  of  the  premises  to  Taylor;  and  Mulkey  told 
the  respondent  that  he  thought  no  change  would  be  advisable,  as 
there  was  no  evidence  of  the  actual  transfer.  Mulkey  had  also  re- 
ceived a  notice  from  Beach  that  the  property  had  been  deeded  to 
Taylor.  "Under  these  circumstances,  we  see  no  reason  whatever  for 
holding  that  the  policy  had  been  forfeited  on  account  of  respond, 
ent's  conduct  with  respect  to  notice  of  the  transfer.  Owing  to  the 
refusal  of  Taylor  to  accept  the  deed,  it  is  doubtful  if  any  transfer  of 
the  title  ever  took  place,  although  it  is  not  necessary  to  absolutely 
determine  that  point  Kespondent,  at  all  events,  gave  all  the  notice 
which  he  could  be  fairly  expected  to  have  given.  The  provision  in 
the  policy  that  respondent  should  inform  the  insurance  company  of 
such  transfer  of  the  property  as  should  come  to  his  knowledge  is 
only  directory,  and  his  failure  to  do  so  is  not  declared  to  be  such  a 
violation  of  the  policy  as  would  avoid  it;  and  his  failure  to  give 
such  notice  would  have  been  material  only  where  it  would  have 
caused  prejudice  or  increased  risk  to  the  insurance  company,  and 
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there  is  no  pretenee  of  each  a  tbing  here.  It  may  be  obserrecU  as 
appeUant  seems  to  attach  some  importance  to  the  fact,  that,  al- 
though Beach  held  a  general  power  of  attorney  from  Taylor,  the 
transaction  between  Beach  and  Sullivan  was  one  which  Beach  en- 
tered into  on  his  own  behalf,  and  not  in  his  capacity  as  attorney  in 
fact  for  Taylor. 

2.  On  the  next  day  after  the  fire,  respondent  called  on  said  Mol- 
key,  as  agent  of  the  American  company,  and  informed  him  of  the 
fire.  Thereupon,  for  the  first  time,  Mulkey  stated  that  be  was  no 
longer  agent  of  said  company,  that  said  company's  policies  on  this 
coast  had  been  assumed  by  the  Northwestern  company,  and  that 
Betts  &  Silent,  of  Los  Angeles,  were  the  agents.  Soon  afterwards 
Mr.  T.  A.  Nemey  sought  out  the  respondent,  and  informed  him  that 
he  was  the  agent  and  adjuster  of  the  Northwestern,  and  took  him 
to  the  office  of  Betts  &  Silent,  and  there  prepared  and  caused  proof 
of  loss  to  be  made  in  due  form,  which  proof  of  loss  he  sent  to 
George  W.  Turner,  at  San  Francisco,  who  was  the  general  agent 
for  the  Northwestern;  and  he  (Nemey)  assured  respondent  that  the 
money  due  for  the  loss  by  fire  would  be  paid.  It  is  a  fact  that 
Nemey  was  the  agent  and  adjuster  of  the  Northwestern  at  Los 
Angeles,  and  that  Turner  was  the  general  agent  of  the  Northwest- 
em.  The  American  and  Northwestern  were  both  foreign  corpora- 
tions. These  further  facts  appear:  In  March,  1894,  a  written  con- 
tract was  entered  into  between  the  American  and  the  Northwestern, 
by  which,  in  consideration  of  certain  money  and  property  given  by 
the  former  to  the  lattef,  and  in  consideration  of  the  payment  by  the 
American  to  the  Northwestern  of  certain  pro  rata  unearned  pre- 
miums  under  each  and  every  policy  of  the  American  in  force  in  cer- 
tain states  and  territories,  including  California,  the  Northwestern 
assumed  all  the  liabilities  of  the  American  upon  all  its  pohcies, 
among  which  it  is  admitted  the  policy  in  question  in  this  action  was 
included.  By  that  contract  the  Northwestern  covenanted  that  it 
^'  will  make  as  prompt  adjustments  and  payments  of  loss,  if  any, 
under  any  and  all  of  its  policies  of  the  said  American  Ins.  Co.,  as  it 
would  under  its  own  policies,  if  issued  direct  to  said  assurer." 
Thereafter  all  the  agencies  of  the  American  company  in  California 
were  revoked,  and  the  Northwestern  took  the  entire  control  and 
management  of  all  matters  arising  out  of  said  policies,  and  the  ad- 
justment of  losses  in  cases  of  fire,  and  the  American  practically  dis- 
appeared from  the  business.  Several  years  before  that,  the  Ameri- 
can company  had  filed  in  the  office  of  the  insurance  commissioner 
of  this  State  a  designation  of  one  Ed.  K  Potter  as  its  agent;  but,  a 
few  days  after  tiie  fire,  Sullivan  went  to  see  Potter,  who  informed 
vou  xxvin.-i7. 
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him  that  he  was  do  longer  agent  of  the  Amencan,  except  perhaps 
for  the  purpose  of  settling  with  the  Northwestern  company.  The 
proofs  of  loss  above  referred  to  were  made  within  five  days  after 
the  fire,  and  were  directed  formally  to  the  American  company,  but 
were  sent,  as  above  stated,  to  Tamer.  Turner  testified  that,  after 
the  contract  between  the  Northwestern  and  the  American  above 
noticed,  ^'  I  had  charge  of  the  business  covered  by  that  contract,  in- 
cluding the  risk  of  policy  sued  for  here,  and  now  before  this  court.'' 
He  also  testified  that  Nerney  was  the  agent  of  the  Northwestern, 
and  had  charge  at  Los  Angeles,  and  that,  "  as  to  this  policy  sued 
on,  I  began  to  handle  it  about  a  week  or  ten  days  after  the  fire. 
Just  as  soon  as  I  received  the  proof  of  loss  from  Mr.  Nerney,  I  went 
to  work  on  the  subject,  and  called  on  Mr.  Sullivan."  He  further 
testified  that  **Mr.  Potter  had  called  in  all  the  agencies  of  the 
American  Ins.  Co.  before  the  fire  occurred  for  the  loss  for  which 
this  action  is  prosecuted,"  and  that  the  Northwestern,  "  through  its 
agents  and  under  my  general  agency,  had  been  attending  to  the  af- 
fairs under  the  policies  of  insurance  issued  by  the  American  Ins. 
Co.'s  agents  under  this  agreement  since  about  April  1, 1894,  and  it 
was  under  that  agreement,  and  in  the  duty  and  in  the  pursuance  of 
the  duties  which  were  assumed  under  that  agreement,  that  I  went 
to  see  Dr.  Sullivan  in  regard  to  this  policy;  and  Mr.  Nerney  attended 
to  the  taking  of  the  proofs  of  loss  on  behalf  of  the  American  Ina 
Co.  in  Los  Angeles  from  A.  L.  Whitney,  the  plaintifif  herein.  I,  as 
agent  of  the  Northwestern  National  Ins.  Co.,  had  authority  to  re- 
ceive the  proofs  of  loss  under  this  policy  df  the  American  Ins.  Co. 
I  am  aware  that  the  fire  occurred  on  May  19  or  20, 1894,  under  the 
policy  sued  on  in  this  action."  But,  after  Turner  "  began  to  handle  " 
the  matter,  he  learned  from  Sullivan  that  the  latter  had  made  a 
deed  to  Taylor,  Sullivan  supposing  at  that  time  that  the  title  had 
passed  from  him  to  Taylor  through  the  deed  which  he  had  executed 
to  the  latter;  and  thereafter  Turner  returned  the  proofs  of  loss, 
and  the  defenses  set  up  in  this  case  seem  to  have  been  determined 
upon.  We  have  stated  these  facts  somewhat  fully  here,  because 
they  are  applicable  to  the  third  point  made  by  the  appellant& 
Upon  these  facts,  we  think  that  the  proofs  of  loss  were  properly 
made. 

3.  Appellants  have  argued  the  third  point  as  though  the  contract 
above  referred  to  between  the  two  insurance  companies,  and  their 
subsequent  action  carrying  it  out,  amounted  to  nothing  more  than 
the  dry,  naked  contract  of  reinsurance,  under  section  2646  et  seq. 
of  the  Civil  Code.  But  the  facts  hereinbefore  stated  show  a  con- 
tract much  broader  than  a  mere  technical  reinsurance.    The  North- 
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western,  under  the  situation  here  shown,  was  directly  liable  to  the 
plaintiff,  upon  the  principle  declared  and  illustrated  in  Morgan  vs. 
Mining  Co.,  87  Cal.,  534;  Flint  vs.  Cadenasso,  64  Cal.,  83;  Lockwood 
vs.  Canfield,  20  Cal.,  126;  Arnold  vs.  Lyman,  17  Mass.,  400.  As  was 
said  in  Morgan  vs.  Mining  Co.,  supra,  **  the  companies  agreed,  and 
the  plaintiff  manifests  his  assent  by  bringing  the  action.'*  In  Ar- 
nold vs.  Lyman,  supra,  the  court  said:  ''The  promise  being  not  to 
Hntchins  expressly,  but  general  in  its  form,  the  assent  of  the  credit- 
ors made  them  parties  to  the  promise;  and  this  assent  is  sufficiently 
proved,  as  respects  the  plaintiffs,  by  their  bringing  an  action  upon 
the  contract"  "  The  law  creates  the  privity  necessary  "  for  the 
maintenance  of  this  action. 

Appellants  make  seme  points  as  to  the  insufficiency  of  the  evi- 
dence to  justify  some  of  the  findings;  but  the  findings  attacked  are 
either  unimportant,  under  the  views  above  expressed,  or  the  objec- 
tions thereto  have  been  substantially  noticed  above.    The  'finding 
which  is  most  objected  to  is  the  one  to  the  effect  that  Sullivan  re- 
mained the  owner  of  the  property;  but,  as  hereinbefore  stated,  that 
matter  is  unimportant.    The  finding  ''  that  plaintiff  has  duly  per^ 
formed  all  the  conditions  and  covenants  on  his  part  to  be  performed 
under  said  policy  of  insurance  "  is  fully  sustained  by  the  evidence 
as  hereinbefore  stated.     The  other  objections  to  the  findings  are 
unimportant  and  immaterial. 
The  judgment  and  order  appealed  from  are  affirmed. 
We  concur:    Temple,  J.;  Henshaw,  J. 


SUPREME  COURT  OF  IOWA. 


KEY 

vs. 

NATIONAL  LIFE  INS.  CO. 

The  action  was  to  recover  the  premiam  paid  ou  a  life  policy  alleged  to  have 
been  taken  oat  to  secnre  a  loan  which  the  insurer  through  its  agent 
agreed  to  make,  conditioned  on  the  insurance  and  afterwards  refused. 

^e^  That  such  agreement  for  a  loan  was  not  a  violation  of  the  law  forbid* 
ding  discrimination  or  the  making  of  any  contract,  or  giving  any  induce- 
ment not  expressed  in  the  policy. 

Seld,  That  the  contract  for  the  policy  and  the  loan  was  entire,  and  must  be 
accepted  or  rejected  in  its  totality. 

Sttdj  That  if  the  agreement  of  the  agent  as  to  the  loan  was  in  excess  of  his 
authoritv,  the  company  could  not  reject  the  loan  and  insist  on  the  con- 
tract to  insure. 

^  Dtddon  rendered,  Jan.  81, 1899. 
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S$ld,  That  m  case  of  such  refusal  the  insured  was  entitled  to  surrender  the 
policy  and  reoorer  back  the  premiom. 

Bailt  &  Ballbeich  and  Sncs  &  Bainbbidoe,  for  Appellant. 

Wbight  &  Baldwin,  for  Appellee. 

Watebman,  J. 

The  facts  as  to  the  agreement  with  Proctor  are  andispnted,  for 
they  rest  entirely  upon  the  testimony  of  plaintiff.  There  was  no 
other  witness  who  testified  on  this  branch  of  the  case.  Proctor  was 
defendant's  agent.  He  induced  plaintiff  to  take  ont  the  policy  by 
a  promise  that  defendant  would  make  her  a  loan  on  her  property, 
taking  the  policy  as  part  security  therefor.  Plaintiff  did  not  widi 
the  insurance,  but  she  was  Tery  desirous  of  securing  a  loan,  and, 
because  of  the  inducement  offered  in  this  respect,  agreed  to  take 
out  the  policy.  The  understanding  between  plaintiff  and  Proctor 
was  that  she  was  to  accept  the  policy  only  on  condition  that  the  loan 
be  made.  The  policy  was  sent  plaintiff  by  mail,  with  a  slip  attached 
on  which  was  written  the  following: — 

Mrs.  Key :  Please  see  Mr.  Squires,  of  Council  Bluffs,  who  attends  to  all 
loans  made  there  for  the  company  at  Council  Bluffs. 

This  was  written,  as  now  appears,  by  Proctor.  Plaintiff  paid  the 
premium,  and  at  once  took  the  policy  to  Squires,  and  was  informed 
by  him  that  no  arrangements  had  been  made  for  her  getting  a  loan. 
She  then  gaTc  notice  to  defendant's  general  agent  at  Des  Moines 
that  she  refused  to  accept  the  policy.  She  also  sent  the  policy  to 
the  home  office  of  defendant,  and  demanded  repayment  of  the  pre- 
mium. Defendant  returned  it,  and  refused  to  refund  the  money 
paid  therefor  or  to  recognize  the  agreement  for  a  loan.  The  evi- 
dence is  uncontradicted  that  Proctor  had  no  authority  to  make  any 
representation  or  promise  as  to  a  loan.  His  duty  was  to  secure  ap- 
plications for  insurance  only. 

1.  The  first  defense  is  based  upon  section  1,  c.  83,  Laws  28d  G«q. 
Assem.,  which  is  as  follows: — 

No  life  insurance  company  doing  business  in  Iowa  shall  make  or  permit  any 
distinction  or  discrimination  in  favor  of  individuals  between  insurance  of  the 
tame  class  and  equal  expectation  of  life  in  the  amount  of  payment  of  pre- 
mium or  rates  charged  for  policies  of  life  or  endowment  insurance.  *  •  • 
Nor  shall  any  such  company  or  a^ent  thereof  make  any  contract  of  insurance 
or  agreement  as  to  such  contract,  other  than  is  plainly  expressed  in  the  policy 
issued  thereon;  nor  shall  any  such  company  or  agent  pay  or  allow  *  *  * 
as  inducement  to  insurance  *  *  *  any  special  favor  or  advantage  in  the 
dividends  or  other  benefits  to  accrue  thereon,  or  any  valuable  consideration 
or  inducement  whatever  not  specified  in  the  policy  contract  of  insurance. 

The  contention  here  is  that  the  inducement  of  the  loan  was  of- 
fered in  violation  of  the  statute;  that  plaintiff  cannot  insist  upon 
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that  part  of  the  agreement  being  performed,  but  must  pay  the  full 
contract  price,  upon  performance  by  defendant  of  the  portion  of 
the  agreement  which  the  agent,  under  the  statute,  was  authorized 
to  make.  We  quote  from  appellant's  brief  on  this  subject:  '*  She 
will  have  suffered  no  injustice  if  the  premium  is  not  returned  to 
her,  for  she  received  the  policy,  and  was  insured  for  the  whole  year, 
and,  according  to  the  above  law,  that  is  all  she  was  entitled  to.  She 
has  not  been  deceived,  for  she  knew  the  law,  or  is  presumed  to  have 
known  it,  and  therefore  knew  that  all  she  was  entitled  to  for  the 
premium  would  be  the  insurance  on  her  life."  We  are  not  favor- 
ably impressed  with  this  line  of  reasoning.  The  statute  in  question 
was  enacted  for  the  regulation  of  insurance  companies.  It  does  not 
purport  to  make  it  unlawful  for  them  to  loan  money  to  policyhold- 
ers. Nothing  that  was  promised  to  plaintiff  was  illegal  What  the 
statute  prohibits  is  the  act  of  the  company  or  its  agents  in  offering 
this  outside  inducement,  in  order  to  secure  applications  for  insur- 
ance. If  in  this  case  the  agent  had  made  no  representations  in  vio- 
lation of  the  statute,  but  plaintiff  had  voluntarily  attached  to  her 
agreement  to  accept  the  policy  the  condition  that  she  should  be 
given  a  loan  thereon,  could  such  a  condition  be  ignored  and  her  ac- 
ceptance be  absolutely  enforced  ?  We  think  not.  And  we  do  pot 
see  how  defendant's  rights  in  this  respect  can  be  enlarged  by  the 
wrongful  act  of  the  agent.  Again,  let  us  suppose  the  loan  had  been 
made  as  agreed.  If  defendant's  theory  is  correct,  we  do  not  know 
why  plaintiff  could  not  lawfully  refuse  to  pay  it  when  due,  on  the 
ground  that  it  was  a  misdemeanor  to  make  any  such  contract  in 
connection  vnth  a  contract  for  insurance.  This  ^as  an  entire  con- 
tract. It  cannot  be  apportioned.  Defendant  must  accept  it  aa 
made  or  reject  it  in  toto. 

2.  Another  contention  is  that  Proctor  was  a  special  agent;  that 
he  had  no  right  to  make  the  loan;  and  that  plaintiff,  in  dealing  with 
him,  was  bound  to  know  the  extent  of  his  authority.  This  is  a  fa- 
miliar rule  of  law,  but  it  has  no  application  here.  If  plaintiff  was 
trying  to  hold  the  company  on  this  contract,  the  principle  men- 
tioned would  apply  in  defendant's  favor.  But,  while  this  doctrine 
may  be  set  up  as  a  defense,  it  is  something  new  for  a  principal  to 
attempt  to  found  any  affirmative  right  thereon  against  the  other 
contracting  party;  and  that  is  what  is  done  here,  when  the  retention 
by  defendant  of  the  premium  is  sought  to  be  justified.  The  agent 
having  no  authority  to  make  this  contract,  defendant  was  not 
obliged  to  carry  it  out.  It  cannot  accept  a  part  and  reject  a  part, 
without  holding  plaintiff  to  an  agreement  which  she  did  not  make. 
Plaintiff  had  a  right  to  attach  any  conditions  she  chose  to  the 
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acoeptance  of  the  policy,  and  defendant  cannot  hold  her  obligated 
under  the  contract  until  such  conditions  are  performed. 

3.  Lastly,  it  is  insisted  that  the  making  of  the  loan  was  a  condi- 
tion subsequent  to  the  acceptance  of  the  policy;  that  the  contract  of 
insurance  went  into  force,  and  plaintiff's  liability  accrued  thereon, 
before  any  obligation  was  incurred  to  make  the  loan;  therefore 
that  plaintiff's  indebtedness  for  the  premium  was  entirely  inde- 
pendent of  any  right  she  may  have  to  insist  upon  her  other  claim. 
This  is  not  the  contract  disclosed  by  the  testimony.  As  a  matter  of 
fact,  the  taking  out  of  the  insurance  was  but  an  incident;  the  mak- 
ing of  the  loan  was  the  principal  subject-matter  of  the  agreement. 
The  contract,  as  already  said,  was  entire,  and  it  was  distinctly  un- 
derstood and  agreed  that  plaintiff  was  not  to  accept  the  policy  un- 
less she  could  secure  the  loan.  She  received  the  policy  into  her 
possession  upon  a  condition  that  the  company  refused  to  perform, 
and  because  of  this  failure  she  declined  to  accept  it.  This  she  had 
a  right  to  do.  Upon  this  proposition,  the  case  of  Harnickell  vs. 
Insurance  Co.  (Ill  N.  Y.,  390),  is  directly  in  point,  and  supports  our 
holding.    Affirmed. 


SUPREME  COURT  OF  KANSAS. 


BRITISH  AMERICA  A88UR.  CO. 

v$, 

BRADFORD* 

Machinery  placed  in  a  mill  bailding,  firmly  attached  to  and  connected  with 
it,  and  designed  for  the  operation  of  the  mill,  is  realproperty,  within  the 
meaning  of  the  **  rained  insurance  policy  "  law  of  1893  (chapter  102). 

When  a  fire  insurance  company,  after  the  occurrence  of  a  loss  b^  one  of  its 
policyholders,  receives  knowledge  of  an  act  upon  his  part  Justifying  it  in 
declaring  a  forfeiture  of  his  policy,  and  fails  to  make  such  declaration, 
but  instead  negotiates  with  him  for  a  settlement  of  the  loss,  it  will  be 
deemed,  when  sued  upon  the  policy,  to  have  waived  the  right  of  forfeiture. 

Section  3,  o.  102,  Laws  1893,  allowing  attorney's  fees  to  plaintiffs  in  suits  upon 
fire  insurance  policies,  is  constitutional. 

BoBTRAM  &  Nicholson  and  Sylvester  G.  Williams,  for  Plaintiff  in 
Error, 
J.  M.  Miller  and  Madden  Bros.,  for  Defendant  in  Error. 

DOSTER,  C.  J. 
This  was  an  action  by  the  defendant  in  error,  J.  H.  Bradford,  as 
plaintiff,  against  the  plaintiff  in  error,  the  British  America  Assur. 

•  Deoitlon  rendered,  Deo.  10, 1896.    SylUbue  by  the  Court. 
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Co.,  as  defendant,  upon  a  policy  of  fire  insurance.  The  policy  was 
executed  under  what  is  called  the  '*  valued  policy  law:"  Laws  1898, 
c.  102.  The  policy  contained  a  forfeiture  clause,  terminating  the 
rights  of  the  insured  under  it  in  the  event  that  more  than  $8,000 
additional  insurance  should  be  placed  upon  the  property.  It  also 
contained  stipulations  providing  for  arbitration  in  the  event  of  loss, 
and  a  disagreement  as  to  the  amount  justly  payable.  The  amounts 
of  the  risks,  together  with  descriptions  of  the  property  upon  which 
taken,  were  stated  in  the  policy  as  follows: — 

$666.00.  On  his  three-story  and  basement,  stone  and  frame,  shingle-roofed, 
water-power,  flonr-mill  building,  situate,  etc.  $1,334.00.  On  all  fixed  and 
movable  machinery,  gearing,  shafting,  belting,  tools,  and  scales,  while  con- 
tained in  above- described  building. 

The  insured  property  was  totally  destroyed  by  fire.  The  insured 
had  placed  ujion  it,  contrary  to  the  provisions  of  the  policy,  more 
than  $3,000  additional  insurance.  After  the  fire,  correspondence 
occurred  between  the  insured  and  the  company's  general  counsel 
looking  to  a  settlement  of  the  loss,  and  personal  negotiations  with 
the  same  end  in  view  were  also  had  between  him  and  the  company's 
adjuster.  The  insured  exhibited  the  policy  in  question  to  the  ad- 
juster, and  informed  him  of  the  overinsurance.  After  receiying  this 
information  and  examining  the  policy,  the  adjuster  stated  to  the 
insured  that  his  policy  was  '^  all  right."  The  insured  likewise  in- 
formed the  company's  general  counsel  of  the  overinsurance.  Upon 
receiving  this  information,  the  counsel  failed  to  make  any  claim  fo 
forfeiture,  but  wrote  to  the  insured  that,  while  not  waiving  the 
right  of  forfeiture,  he  would  reserve  the  matter  for  investigation 
and  consideration.  After  this  the  company  and  the  insured  chose 
arbitrators  to  determine  the  amount  of  the  loss.  The  arbitration 
was  not  had,  for  some  reason  not  clearly  explained  to  us  in  the 
briefs  of  counsel,  and  which  we  have  not  examined  the  record  to 
ascertain.  Whatever  it  may  have  been,  it  is  immaterial  to  a  correct 
determination  of  the  case.  After  the  failure  of  the  attempt  to 
arbitrate,  suit  was  instituted.  Special  findings  were  made  by  a 
jury,  and  upon  them  judgment  was  rendered  for  the  full  amount 
of  the  policy,  together  with  an  attorney's  fee  to  plaintiff,  as  allowed 
by  the  statute. 

The  insurance  company  prosecutes  error  to  this  court.  It  con- 
tends— First,  that  the  mill  machinery  and  fixtures  described  in  the 
second  of  the  above-quoted  clauses  of  the  policy  were  not  real 
property,  but  were  personal  property,  and,  therefore,  that  the  loss 
as  to  them  was  not  covered  by  the  terms  of  the  valued  policy  law 
of  1893;  second,  and  as  a  corollary  to  the  above,  that  the  action 
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cannot  be  maintained  as  to  such  personal  property  becauee  of  the 
agreement  to  arbitrate  concerning  it;  third,  that  the  policy  waa 
forfeited  because  of  a  violation  of  the  clause  in  it  against  oyerin* 
surance;  fourth,  that  the  statute  allowing  attorney's  fees  to  p]ain«> 
tiffs  in  such  cases  is  unconstitutionaL 

None  of  these  contentions  is  sound.  As  to  the  first,  the  jury  warn 
specially  asked:  '*  Was  the  machinery  covered  by  the  policy  of  in* 
surance  in  this  case  firmly  fixed  to,  and  attached  to,  and  conDected 
with,  the  buildings  and  intended  to  be  a  part  of  the  building,  and 
treated  as  such.by  all  parties  hereto  ?  "  This  was  answered,  "  Tea" 
This  finding  establishes  the  character  of  the  miU  machinery,  etc, 
as  real  property,  and  therefore  brings  it  fuUy  within  the  terms  of 
the  valued  policy  law.  See,  in  this  connection.  Havens  vs.  Insurance 
Co.,  123  Mo.,  40a 

The  second  proposition  of  the  plaintiff  in  error  falls  with  the 
first.  If  the  mill  machinery  was  not  personal  property,  there  was 
nothing  to  arbitrate  about.  The  policy,  covering  nothing  but  real 
property,  must  be  paid  in  fulL 

The  third  claim  of  error  is  also  unsound.  The  plaintiff  in  error, 
with  knowledge  9f  the  overinsurance, — a  fact  entitling  it  to  declare 
a  forfeiture  of  the  policy, — made  no  such  declaration,  but  negotiated 
with  the  insured  upon  the  assumption  of  its  liability,  for  some 
amount.  This  was  a  waiver  by  it.  *'  It  may  be  asserted  broadly 
that  if,  in  any  negotiations  or  transactions  with  the  insured,  after 
knowledge  of  the  forfeiture,  it  [the  insurer]  recognizes  the  con- 
tinued validity  of  the  policy,  or  does  acts  based  thereon,  or  requires 
the  insured,  by  virtue  thereof,  to  do  some  act  or  incur  some  trouble 
or  expense,  the  forfeiture  is,  as  a  matter  of  law,  waived;  and  it  is 
now  settled  that  such  a  waiver  need  not  be  based  upon  any  new  con- 
sideration,  or  an  estoppell:"    Titus  va  Insurance  Co.,  81  N.  T.,  410 

The  fotirth  objection — the  one  made  to  the  constitutionality  of 
the  act  of  1893,  allowing  attorney's  fees  to  plaintifOs  in  suits  upon 
fire  insurance  policies— is  likevrise  unsound.  It  has  been  held  by 
this  court  that  a  similar  statute  imposing  attorney's  fees  in  suits 
against  railroad  companies  for  negligently  setting  out  fires  is  not  a 
violation  of  the  fourteenth  amendment  to  the  constitution  of  the 
United  States:  Eailroad  Co.  vs.  Matthews,  58  Eon.,  447.  In  thai 
case  the  statute  under  consideration  was  held  to  be  a  police  regula- 
tion, proper  to  be  made  and  enforced,  in  view  of  the  public  char- 
acter of  railroad  companies,  and  the  frequency  with  which  injuries 
by  fire  were  committed  by  them.  In  principle,  the  present  case  is 
no  wise  differei^t  from  the  one  cited.  Fire  insurance  has  come  to 
be  a  business  public  in  its  nature.    It  has  come  to  be  "  clothed  with 
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a  public  interesi"  It  is,  therefore,  properly  a  subject  of  legislatiye 
regulation.  The  State  is  interested  in  the  presenration  of  the  prop- 
erty of  its  citi2»nsy  that  the  general  values  of  the  commonwealth 
may  not  be  impaired.  Especially  is  it  interested  in  the  preservation 
of  its  homes,  and  their  rebuilding  when  destroyed.  To  the  end 
that  insurance  companies  may  be  compelled  to  respect  the  obliga- 
tions voluntarily  taken  upon  themselves  to  subserve  the  policies  of 
the  State  in  these  respects,  the  legislature  may  rightfully  impose 
upon  them  the  repayment  to  the  insured  of  attorney's  fees  neces- 
sarily incurred  in  suits  to  make  good  their  delinquencies.  To  do 
so  is  no  violation  of  the  fourteenth  amendment,  declaring  that  "  no 
State  shall  deny  to  any  person  within  its  jurisdiction  the  equal  pro- 
tection of  the  law."  That  amendment  has  never  been  held  to  deny 
to  a  State  the  right  to  properly  classify  the  subjects  of  its  legislation, 
and  to  impose  upon  the  different  classes  differing  restrictions  |Uid 
regulations.  On  the  contrary,  it  has  been  repeatedly  held  that  such 
•  right  of  classification  exists.  It  was  so  held  in  Bailroad  Co.  vs.  Ellis 
(166  U.  S.,  155),  upon  which  counsel  for  plaintiff  in  error  rely.  The 
fundamental  error,  however,  in  that  and  similar  cases,  is  the  failure 
to  differentiate  railroad,  insurance,  and  other  like  corporations  from 
private  individuals  and  purely  private  corporations,  and  to  view  the 
public  character  of  the  former  and  the  private  character  of  the  latter 
as  bases  for  a  just  and  reasonable  classification,  as  was  done  by  the 
courts  in  the  older  and  better  considered  cases.  Between  the  sub- 
jects of  the  classification  made  in  the  act  of  1893  there  is  no  dis- 
crimination. There  is  no  denial  to  any  one  of  the  equal  protection 
of  the  law.  It  will  be  observed  that  the  statute  in  question  exempts 
no  classes  of  fire  insurance  companies.  Whether  foreign  or  home, 
whether  of  great  or  small  capital,  whether  <*old  line,"  mutual,  or 
fraternal,  whether  doing  much  or  less  business, — all  are  included 
within  its  terms,  The  law  of  1893  is  not  unconstitutional  There 
is  no  merit  in  any  of  the  contentions  of  plaintiff  in  error,  and  the 
judgment  of  the  court  below  is  affirmed.    AU  the  justices  concurring. 
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SUPREME  COURT  OF  LOUISIANA. 


MONROE  BUILDINQ  <&  LOAN  ASS'N 

vs. 

LIVERPOOL  &,  LONDON  &  GLOBE  INS.  CO.* 

The  policy  sufficiently  identified  the  property  of  the  mortgagee  named  as  the 
property  insured ;  and,  in  this  respect,  the  claim  that  mortgagee's  right 
to  recover  was  not  sustained  by  proof  was  rejected. 

On  the  second  ground  urged  by  relator  in  defense  against  mortgagee's  claim, 
held  J  that  the  insured  continued  as  party  to  the  contract,  after  the  mort- 
gagee was  made  payee  of  the  property,  and  the  relation  between  the  in- 
surer and  insured  remained  unchangeid. 

The  insured,  by  violating  the  contract,  vitiated  the  policy. 

Failure  to  observe  substantial  conditions  precedent  will  discharge  the  insurer, 

Harbt  H,  Hall  and  A.  A.  Gunby,  for  Petitiioner. 

Hudson,  Potts  &  Bernstein,  for  BesponderU. 

BbeauXjJ. 

This  was  an  action  upon  a  policy  of  fire  insurance  for  $1,000,  issued 
in  the  name  of  the  owner  of  the  property.  The  property  was  in- 
cumbered by  a  mortgage,  in  favor  of  the  Monroe  Building  &  Loan 
Association,  and  the  policy  was  made  payable  as  follows: — 

Any  loss  that  may  be  ascertained  and  proven  to  be  due  the  assured  under 
the  contract  shall  be  payable  to  Monroe  Building  &,  Loan  Association,  as  its 
interest  may  appear  at  the  time  of  the  fire,  and  remainder,  if  any,  to  the 
assured. 

One  of  the  written  conditions  upon  which  the  policy  was  issued 
was  that  the  insured  '*  shall  not  make  any  other  insurance  on  the 
property  hereby  insured  without  the  consent  of  the  company."  In 
case  of  other  insurance,  ''this  policy  shall  be  void."  The  insured 
obtained  additional  insurance  from  another  company  on  property 
covered  by  the  policy,  issued  by  the  Liverpool  k  London  &  Globe 
Ins.  Co.  The  property,  while  insured,  was  destroyed  by  fire.  The 
mortgagee,  upon  the  insurance  company's  refusal  to  pay,  brought 
suit  against  it  for  the  amount  of  the  policy. 

The  mortgagee,  the  Monroe  Building  k  Loan  Association,  in  its 
petition  averred  that  its  mortgage  was  for  a  larger  amount  than 
the  policy;  that  the  mortgagor  had,  in  the  act,  bound  himself  to 
keep  the  property  insured  in  its  favor,  or,  ift  case  of  his  failure,  it 
authorized  the  mortgagee  to  take  out  the  insurance  to  be  effected, 
and  charge  the  premium  to  the  mortgagor;  that  the  policy  was  the 

*  Dcoitioii  rendered,  Nov.  21, 18M.     SyUftbut  by  the  Court. 
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property  of,  and  bad  been  held  by,  it  siDoe  its  iseuance.  The  in- 
sured sets  forth  that  when  the  mortgage  debt  was  created  in  1888, 
the  mortgagee  obtained  a  policy  from  the  insurer,  and  for  each  sub- 
sequent year,  including  the  year  the  policy  sued  upon  was  issued, 
**  plaintiff  itself,  in  its  own  interest,  took  out  a  policy  from  the  de- 
fendant insurance  company,  under  the  terms  of  the  mortgage  poli- 
cies covering  the  risk,  the  premiums  upon  which  were  charged  to, 
and  paid  by,  the  insured,  who  had  no  other  connection  with  the 
policy."  The  averments  which  we  have  stated  are  substantially  sus- 
tained by  the  record.  The  court,  whose  finding  of  fact  we  accept  as 
true  and  correct  until  the  contrary  is  made  to  appear  by  the  weight 
of  the  testimony,  sets  forth  in  its  decision:  "  There  was  some  effort 
to  show,  and  stress  was  laid  upon  the  claim,"  that  Ethridge  (who 
was  the  insured)  first  applied  for  this  policy  in  1887,  and  that  the 
contract  sued  upon  "is  a  renewal  of  that  policy."  It  seems  that 
there  never  was  a  "  formal  written  application,"  and  that  the  policy 
issued  upon  Ethridge's  verbal  request  to  the  agent  for  the  insurance 
of  the  property.  We  consider  the  policy  as  an  independent,  origi- 
nal agreement,  taking  effect  from  its  date,  without  relation  to,  "  and 
unaffected  by,  facts  connected  with  prior  policies."  "While  it  may 
be  a  '  renewal '  of  previous  contracts,  in  the  sense  in  which  the  term 
is  understood  by  insurance  men,  it  is  to  be  interpreted  according  to 
the  conditions  "  and  circumstances  existing  at  the  time  of  its  execu- 
tion. We  do  not  infer  that  the  facts,  as  related  to  any  particular 
ye^,  were  different.  From  the  first  year  to  the  last  the  mortgagee 
contends  that  the  policies  were  issued  to  it,  the  mortgagee  itself, 
"in  its  interest,"  and  the  premiums  were  charged  to  and  paid  by 
Ethridge,  who  "  had  no  other  connection  with  the  policies." 

The  mortgagee  contends:  "It  is  not  true  that  the  policy  sued 
upon.  No.  1,692,  was  issued  and  delivered  to  W.  M.  Ethridge,  as 
defendant  company  alleges,  but  was  executed  and  delivered  to 
plaintiff."  A  question  of  proof  arose.  We  referred  to  the  opinion, 
and  found  that  the  contract  of  insurance  was  made  by  the  owner, 
Ethridge,  "  who  paid  the  premium,"  and  the  loss,  if  any  should  oc- 
cur, was  to  be  paid  to  plaintiff,  the  Monroe  Building  &  Loan  Asso- 
ciation, who  was  his  mortgage  creditor.  The  policy  was  obtained 
in  fulfillment  of  an  obligation  on  his  part  to  keep  the  property  in- 
sured in  his  creditor's  favor,  and  the  evidence  shows  that  the  plaintiff 
caused  the  policy  to  be  taken. 

The  defenses  made  by  the  insurance  company  against  the  demand 
"were  that  the  plaintiff  (mortgagee)  had  no  right  to  sue  on  the  pol- 
icy; that  it  does  not  belong  to  the  plaintiff."  (Quotation  from  the 
decision  of  the  court  of  appeals.)    Upon  this  basis,  as  to  facts,  the 


Digitized  by 


Google 


268  Supreme  Court  of  LouUiana.  [Marcht 

Coart  pronotinced  jadgment  in  favor  of  the  mortgagee  for  the 
amoant  of  his  claim,  thereby  affirming  the  principles  npon  which 
the  district  court  based  its  jadgment.  The  rule  is  aniversaL  A 
policy  conditioned  to  be  vitiated  and  made  void  in  case  of  addi- 
tional insurance  in  another  company  without  notice  is  vitiated  and 
made  null  by  a  breach  of  the  condition.  The  legal  proposition  is 
not  here  disputed.  The  question  is  whether  it  was  "  other  insur- 
ance of  the  same  interest."  The  mortgagee  claims  that  it  was  its  in- 
terest which  was  insured,  and  not  the  interest  of  the  owner.  The 
clause  directing  to  whom  the  policy  was  to  be  paid  in  case  of  loss  is 
not  materially  different  from  the  usual  clauses  in  such  cases.  The 
fact  that  there  was  no  special  reference  in  the  clause  to  a  mortgage 
held  by  the  creditor  is  not  of  itself  valid  ground  for  defense.  A 
general  creditor  has  no  insurable  interest  in  the  property  of  his 
debtor.  Insurance  companies  insifre  the  interest  held  by  the 
creditor  in  the  property  insured:  1  Woods,  Ins.,  p.  683;  Boos  vs. 
Insurance  Co.,  27  La.  Ann.,  409.  We  would  not  be  justified  in  as- 
suming that  the  insurance  company  had  not  insured  the  property 
with  reference  to  the  mortgage,  but  that  it  was  the  insurance  of  a 
mere  general  creditor.  It  was  an  insurance  in  praesenti.  The  con- 
tract, as  to  the  mortgage,  went  into  effect  from  its  date.  The  words 
of  the  clause,  "This  contract  shall  be  payable  to  Monroe  Building 
&  Loan  Association,  as  its  interest  may  appear  at  the  time  of  the 
fire,"  refers  to  an  actual  interest  insured  at  the  date  of  the  policy. 
It  was  on  that  day  that  the  insurance  company  bound  itself  to  pay 
any  loss  by  fire  to  the  property.  The  first  ground  above  urged  by 
the  relator,  the  Liverpool  &  London  &  Globe  Ins.  Co.,  is,  in  our 
view,  not  tenable. 

We  take  up  for  review  the  second  ground  urged.  The  loss  being 
payable  to  the  mortgagee,  is  he  entitled  to  receive  the  amount  of 
the  policy  ?  The  indorsement  on  the  policy  being,  "  loss  payable 
to  the  mortgagee,"  secures  to  the  mortgagee,  while  his  mortgage  is 
extant,  the  right  of  recovering  any  amount  which  may  become  due 
by  the  insurance  company  in  which  the  insurance  was  effected  upon 
that  condition.  The  question  arises,  in  the  light  of  the  stipulations 
which  remained  in  the  policy,  is  the  insurer  any  longer  a  party  to 
the  contract  ?  In  our  view,  he  still  continues  as  one  in  interest,  and 
the  stipulation  that  he  was  not  to  reinsure  remained  in  force.  Any 
failure  on  his  part  to  perform  that  to  which  he  bound  himself  in 
the  contract  of  insurance  discharges  the  company.  He  (the  insured, 
Ethridge)  was  left  in  a  situation  in  which  it  was  possible  for  him  to 
avoid  the  contract    The  fact  that  the  loss,  if  any,  was  made  payable 
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to  the  mortgagee,  did  not  have  the  effect  of  canceling  the  condi- 
tions precedent  to  recovery. 

Reliance  was  placed  at  bar  upon  the  case  of  Cannon  ts.  Insur- 
ance Co.,  49  La.  AnD.,  1367, 1376.  The  case  is  not  similar,  in  that, 
in  that  case,  the  court  held  that  the  mortgagee  of  his  own  motion 
had  taken  out  iosurance  in  the  name  of  mortgagor  or  owner  of  the 
property,  without  the  authorization  of  the  latter,  and  that  it  was, 
because  of  the  mortgagee,  in  e£fect,  insurance  by  mortgagee  of  his 
interest  for  his  account.  In  the  case  before  us  for  decision  the  in- 
surance was  taken  out  by  the  owner  in  his  own  name,  and  he  re- 
mained a  party  to  the  contract.  We  have  carefully  read  each  of 
the  authorities  to  which  our  attention  was  called  by  counsel  for  re- 
spondent. They  do  not,  in  our  judgment,  sustain  respondent's 
yiews.  It  is  therefore  ordered,  adjudged,  and  decreed  that  the 
judgment  rendered  by  the  district  court  in  favor  of  the  Monroe 
Building  &  Loan  Association  in  said  case,  also  the  judgment  of  the 
court  of  appeals  affirming  the  judgment  of  the  district  court, 
and  condemning  the  Liverpool  &  London  &  Globe  Ins.  Co.  to  pay 
$1,000  and  costs,  be  annulled,  avoided,  and  reversed.  It  is  further 
ordered,  adjudged  and  decreed  that  the  demand  of  the  plaintiff  be 
and  is  hereby,  rejected,  at  its  costs  in  all  courts. 


UNITED  STATES  CIRCUIT  COURT  OF  APPEALS, 

Ninth  Circuit. 


CANTON  INS.  OFFICE,  Limited, 

WOODSIPE  ET  ux.* 

Peisonal  effects  were  insored  under  a  marine  policy  free  from  ayerage.  The 
effects  were  totally  destroyed  except  a  few  articles,  and  the  insured 
abandoned  as  a  total  loss. 

HM,  That  in  such  case  the  policy  should  be  applied  distributively  to  the 
yarious  articles. 

Heldj  That  under  such  ajyplioation  the  insurer  was  liable  for  the  articles 
totally  lost. 

M$ld,  Where  the  lanii^age  of  the  contract  does  not  clearly  express  tbe  inten- 
tion, it  will  be  construed  most  strongly  against  the  insurer. 

Heid,  That  where  the  policy  by  an  Eugllsh  corporation  proyided  that  the 
claims  are  to  be  established  according  to  the  rules  of  the  English  tiloyds, 
it  may  be  presumed  that  the  words  in  the  policy  are  used  in  the  sense  in 
which  they  are  understood  in  the  English  law. 

•  Deeli^^li  rendered,  Oct.  8, 1888.  ^ 
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Seldf  That  where  the  ordinary  fre^from-average  clause  contained  the  excep> 
tion,  ''Unless  the  yessel  or  craft  be  stranded,  sank,  or  burnt/'  and  there 
was  also  a  written  stipulation,  "  Warranted  free  from  all  average,"  with- 
out any  exception,  the  ambiguity  will  be  resolved  in  favor  of  the  insured, 
and  in  case  of  stranding  he  would  be  allowed  a  recovery  for  partial  loss. 

Held,  That  the  value  of  the  damaged  articles  saved  should  be  credited  to  the 
insurer,  and  deducted  frx>m  the  total  iusured  value  of  the  effects. 

Before  Gilbert,  Ross,  and  Morrow,  Circuit  Judges. 

Andbos  &,  Frank,  for  Appellant, 

Page,  McCutchen  &  Eels,  for  Appelleef. 

MORBOW,  C.  J. 

This  was  a  suit  brought  by  the  appellees,  Alexander  Wood  side 
and  Isabella  Woodside,  his  wife,  against  the  appellant,  Canton  In- 
surance Office,  Limited,  a  corporation  organized  under  the  laws  of 
Great  Britain,  to  recover  upon  a  policy  of  marine  insurance.  The 
policy,  which  was  issued  by  the  defendant  company  at  its  office  in 
the  city  of  San  Francisco,  Cal.,  was  dated  March  12, 1895,  and  by  it 
the  defendant  insured  Alexander  Woodside  in  his  own  name,  and 
for  himself  and  all  others  interested,  in  the  sum  of  $2,000,  for  the 
term  of  one  year,  upon  property  described  in  the  policy  as  "  per- 
sonal effects  belonging  to  himself  and  his  family,  valued  at  the  sum 
insured."  It  was  provided  in  the  body  of  the  policy  (referring  to 
the  subject  of  the  insurance):  ''Warranted  free  from  particular  aver- 
age unless  the  vessel  or  craft  be  stranded,  sunk,  or  burnt;"  and  in 
another  paragraph,  containing  the  usual  warranty  that  memorandum 
articles  should  be  free  from  average,  it  was  provided  "  that  all  other 
goods  *  *  *  shall  be  warranted  free  from  average  under  three 
pounds  per  centum  unless  general,  or  the  ship  be  stranded,  s^nk,  or 
burnt,"  but  on  the  margin  of  the  face  of  the  policy  the  following 
stipulation  was  written:  "Warranted  free  from  all  average,"  with- 
out any  exception.  There  was  also  printed  in  the  margin  the  fol- 
lowing provision:  "All  claims  under  this  policy  to  be  adjusted  ac- 
cording to  customs  of  English  Lloyds."  The  personal  effects  thus 
insured  consisted  of  various  articles  of  clothing,  silverware,  an  or- 
gan, sewing  machine,  nautical  instruments,  charts,  etc.,  belonging 
to  the  libelants,  and  in  the  steamer  Bawnmore,  of  which  the  libel- 
ant, Alexander  Woodside,  was  the  master.  On  or  about  the  28th  o 
August,  1895,  the  steamer  was  stranded  on  the  coast  of  Oregon, 
and  became  a  total  loss,  and  all  of  the  personal  effects  belonging  to 
the  libelants,  and  covered  by  the  policy  of  insurance  sued  on,  were 
at  the  same  time  totally  lost  by  reason  of  perils  insured  against  by 
said  policy,  except  one  sextant,  which  was  saved  in  a  damaged  con- 
dition, a  few  articles  of  clothing,  including  the  apparel  worn  by  the 
libelants  at  the  time  of  the  disaster,  two* pairs  of  shoes,  and  a  few 
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salts  of  underclothing.  These  articles  were  valued  at  $78,  includ- 
ing thirteen  charts,  valued  at  $3,  which  appear  to  have  been  lost. 
The  effects  actually  lost  were  valued  at  $4,000.  It  appears,  further, 
from  the  pleadings  that  the  libelants,  after  the  loss,  duly  abandoned 
to  the  respondent  all  of  the  articles  which  had  been  saved  as  and 
for  a  total  loss,  but  that  the  respondent  refused  to  accept  the  same. 
Upon  these  facts,  the  court  below  entered  a  decree  in  favor  of  the 
Ubelants  for  the  full  amount  called  for  by  the  policy  of  insurance; 
viz.,  $2,000,  with  interest  from  October  25,  1895,  and  costs  of  suit: 
84  Fed.,  283.  It  is  from  this  decree  that  the  present  appeal  is  being 
prosecuted.  The  assignments  of  error  are  five  in  number,  and  can 
be  said  to  raise  but  two  questions:  (1)  Whether  the  appellees  can 
recover  on  the  policy  in  question  as  and  for  a  total  loss  upon  the 
facts  stated ;  (2)  whether  the  court  below  should  not  have  made  an 
allowance  in  favor  of  the  appellant  for  the  sum  of  $78,  the  value  of 
certain  articles  saved  in  a  more  or  less  damaged  condition. 

The  contention  on  the  part  of  the  appellant  is  that  under  a  policy 
of  insurance  where  property  is  insured  as  an  entirety,  and  under  a 
single  valuation,  '*  free  from  all  average,"  the  underwriter  is  liable 
only  in  the  event  of  the  absolute  total  loss  of  the  entire  thing  or 
species;  and  that,  if  any  part  of  the  property  insured  be  saved  in 
specie,  although  in  a  damaged  condition,  the  underwriter  is  relieved 
from  liability.  The  appLcation  of  this  rule  to  the  present  case 
would  have  the  extraordinary  result  of  depriving  the  insured  of  the 
benefit  of  their  insurance  had  they  escaped  with  only  the  clothing 
they  bad  on  at  the  time  of  the  wreck.  In  Duff  vs.  MacEenzie  (3 
C.  B.,  N.  S.,  16),  a  similar  objection  was  considered  in  construing  a 
policy  of  insurance  on  "master's  effects,"  valued  at  £100,  "free  from 
all  average."  Some  of  the  goods  thus  insured  were  totally  lost  by 
the  perils  insured  against,  but  others  were  saved.  It  was  contended 
on  the  part  of  the  plaintiff  that  he  was  entitled  to  recover  in  respect 
of  the  goods  which  had  been  lost  as  and  for  a  total  loss  of  each  arti- 
cle. On  the  part  of  the  defendant  it  was  answered  that  he  was  ex- 
empted by  the  average  memorandum,  because  the  loss  was  only  a 
partial  loss  of  the  subject  insured.  In  commenting  upon  this  strict 
construction  contended  for  by  the  defendant  the  court  ^id:  "It 
leads  to  the  very  harsh  and  absurd  consequence  that,  if  the  assured 
happens  to  be  successful  in  rescuing  any  portion  of  the  articles  in- 
sured—even the  clothes  he  may  be  wearing— from  the  perils  of  the 
sea,  he  will  thereby  incur  the  penalty  of  forfeiting  his  insurance  on 
the  rest,  though  they  are  all  totally  lost.  This  result  is  so  startling 
that  we  find  it  impossible  to  believe  the  parties  could  have  intended 
it    And  it  may  be  added  that  the  contract,  so  construed,  wotdd  be 
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quite  at  Tariance  with  the  object  for  which,  ae  is  well  known,  the 
memorandum  as  to  average  was  introduced  into  policies;  viz.,  that 
since  it  may  be  difficult  to  ascertain  the  true  cause  of  the  damage 
which  goods  of  certain  kinds,  such  as  those  usually  specified  in  the 
memorandum,  receive  in  the  course  of  a  voyage — whether  it  arose 
from  the  nature  of  the  articles  themselves,  or  from  the  perils  in- 
sured against — the  insurers  thereby  expressly  provide  that,  as  to 
some  kinds  of  goods^  they  will  not  be  answerable  for  any  average 
or  partial  loss,  and,  as  to  others,  that  they  will  not  be  liable  for  such 
lose  not  amounting  to  a  certain  percentage  on  the  goods." 

To  maintain  the  rule  and  avoid  its  harshness  when  applied  to  an 
insurance  on  personal  effects,  counsel  for  appellants  contends  that 
the  court  will  give  a  reasonable  construction  to  the  contract,  and 
determine  that  the  libelants  are  not  entitled  to  recover  under  the 
policy  if  any  part  of  the  subject  of  the  insurance  ''other  than  such 
parts  thereof  as  might  be  actually  in  use  and  on  their  persons  at  the 
time  of  the  loss,"  was  saved  in  specie,  though  in  a  damaged  condi- 
tion. Where  the  strict  construction  of  the  language  of  a  contract 
will  lead  to  such  an  unjust  or  absurd  result  that  it  may  be  said  that 
it  was  not  within  the  reasonable  contemplation  of  the  parties  to  the 
contract,  the  court  will  avoid  such  a  construction,  and  endeavor  to 
ascertain  the  real  intention  of  the  parties,  which,  in  a  case  of  insur- 
ance having  indemnity  for  its  object,  will  be  construed  liberally  to 
that  end.  The  rule  contended  for  by  the  appellant  falls  short  of 
this  requirement,  since  it  does  not  have  in  view  the  protection  of 
the  insured  against  the  loss  they  have  sustained.  Moreover,  the 
purpose  of  indemnity  will  not  be  defeated  by  setting  up  a  condition 
in  the  policy  which  was  probably  inserted  as  applying  to  other  sub- 
jects of  insurance,  and  the  reason  and  object  of  which  do  not  appear 
to  apply  to  the  particular  contract:  Beach,  Ins.,  §  607.  A  better 
rule,  and  one  more  in  harmony  with  the  principles  governing  the 
subject,  would  be  to  read  the  contract  in  the  light  of  surrounding 
circumstances,  and  to  ascertain  whether  or  not  the  contract  of  in- 
surance was  intended  to  be  entire  or  severable;  for,  if  it  be  deter- 
mined that  the  contract  was  entire,  the  stipulation  contained  in  the 
memorandum  clause,  "  Warranted  free  from  all  average,"  would  pre- 
vent the  insured  from  recovering  anything  because  of  the  fact  that 
there  was  not  an  absolute  total  loss.  On  the  other  hand,  if  it  be 
determined  that  the  contract  was  intended  to  be  severable— that  is, 
in  the  sense  that  each  article  was  separately  insured,  and  that  the 
memorandum  clause, "  Warranted  free  from  all  average,"  applied  to 
each  article  separately,  and  not  to  the  articles  insured  aa  an  entire 
lot — ^it  is  plain  that  the  insured  would  be  entitled  to  recover.    The 
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determiBatioB  of  this  questioD  rests  largely  upon  the  meaning  of  the 
expression  in  the  policy,  "  personal  effects."  It  will  be  observed 
that  the  articles  or  effects  insured  by  the  appellees  were  not  specifi- 
cally enumerated  in  the  policy.  To  do  so  would  have  b^en  incon- 
yenient  because  of  the  number  and  variety  of  articles  insured.  It 
was  not  desirable  nor  necessary  to  enumerate  them,  provided  the 
expression  ''  personal  effects  "  conv^eyed  the  idea  that  they  were  in- 
sured separately,  although  not  described  more  particularly.  The 
evidence  is  uncontro verted  that  the  "  personal  effects  "  insured  con- 
sisted of  separate  and  distinct  articles  It  is  a  well-settled  rule  of 
the  construction  of  contracts  that,  ''where  the  agreement  embraces 
a  number  of  distinct  subjects,  which  admit  of  being  separately  exe- 
cuted and  closed,  it  must  be  taken  distributively,  each  subject  being 
considered  as  forming  the  matter  of  a  separate  agreement  after  it  is 
so  closed:"  Perkins  vs.  Hart,  11  Wheat.,  237.  In  the  case  of  Duff 
vs.  MacKenzie,  supra,  an  expression  similar  to  that  used  in  the  case 
at  bar  was  held  to  have  the  effect  of  rendering  the  contract  sever- 
able. The  court  said:  ''The  articles  which  constitute  the  'master's 
effects 'have  no  natural  or  artificial  connection  with  each  other,  bu4i, 
of  necessity,  must  be  essentially  different  in  their  nature  and  kind, 
in  their  value,  in  the  use  to  be  made  of  them,  and  the  piode  in  which 
they  would  be  disposed  on  board.  The  word  '  effects '  is  obviously 
employed  to  save  the  task  of  enumerating  the  nautical  instruments, 
the  chronometer,  the  clothes,  books,  furniture,  6tc.,  of  which  they 
happened  to  consist.  And,  although  it  is  stipulated  by  the  war- 
ranty that  these  effects  shall  be  free  of  all  average — or,  in  other 
words,  that  the  insurer  shall  not  be  liable  for  any  amount  of  sea 
damages  to  them  short  of  a  total  loss — we  think,  looking  at  the 
nature  of  the  subject  of  insurance,  and  the  terms  of  this  exemption, 
it  is  doing  no  violence  to  the  language  used  to  hold  that  he  is  not 
to  be  exempted  from  liability  for  a  total  loss  of  aoy  of  the  articles  of 
which  the  ^effects'  consist.  Suppose,  instead  of  the  general  de- 
scription of  '  master's  effects '  the  body  of  the  pohcy  had  enumerated 
them,  and  then  the  memorandum  had  said,  .*  The  chronometer,  the 
sextant,  the  hat,  and  the  greatcoat  above  mentioned,  to  be  free 
from  average,'  etc.;  might  not  this  be  well  understood  to  mean  that 
the  insurer  was  not  to  be  liable  for  any  partial  damage,  but  was  to 
be  liable  for  any  total  loss  of  any  of  the  specific  things  mentioned 
in  the  memorandum  ?  And,  if  so,  we  do  not  feel  constrained  to 
hold  that  the  intention  of  the  parties  is  different,  and  the  subject 
of  insurance  one  indivisible  subject,  merely  because  the  description 
in  the  policy  of  the  articles  insured  is  general,  and  the  memoran- 
dum extends  to  the  whole  subject  of  the  insurance." 

VOL.  XXVUI--18. 
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It  was  accordingly  held  that  the  insured  was  entitled  to  recover 
in  respect  to  the  articles  totallj  lost.  In  Wilkinson  vs.  Hyde  (3 
C  B.y  N.  S.,  30),  the  policy  was  on ''  goods  *'  valued  at  £240,  and  was 
against  ^*  total  loss  only."  Under  this  policy,  the  plaintiff  shipped  a 
number  of  cases  and  packages  of  miscellaneous  goods,  apparently 
the  equipment  of  an  emigrant.  The  vessel  was  wrecked,  and  all  the 
goods  were  lost,  with  the  exception  of  a  case  of  circular  saws  and  a 
case  of  window  glass,  and  the  question  was  whether  there  was  a 
total  loss  of  the  packages  which  were  actually  lost,  or  an  average 
loss  only.  It  was  held  on  the  authority  of  Duff  vs.  MacEenzie,  that 
the  insured  was  entitled  to  recover  in  respect  of  the  packages  so 
totally  lost.  These  two  cases  appear  to  declare  the  English  doctrine 
in  the  construction  of  the  words  of  the  contract  now  under  consid- 
eration, and,  while  a  contract  of  insurance,  like  any  other  contract, 
is  to  be  construed  according  to  the  law  and  usages  of  the  place 
where  it  is  to  be  performed,  or,  if  a  place  of  performance  is  not  in- 
dicated, then  according  to  the  law  and  usages  of  the  place  where  it 
is  made,  still,  the  insurer  in  the  present  case  being  an  English  cor- 
p\)ration,  and  it  having  been  provided  in  the  policy  that  all  claims 
under  it  are  to  be  established  according  to  the  customs  of  the  Eng- 
lish Lloyds,  it  may  be  presumed  that  the  words  in  the  average 
clause  of  the  contract  were  used  in  the  sense  in  which  they  were  un- 
derstood in  the  English  law:  London  Assurance  vs.  Companhia  De 
Moagens  Do  Barriero,  28  U.  S.  App.,  439;  15  C.  C.  A.,  379. 

The  American  cases  cited  by  counsel  for  appellant  are,  however, 
not  necessarily  inconsistent  or  in  conflict  with  these  two  cases.  They 
appear  to  be  clearly  distinguishable,  either  on  the  ground  that  the 
indemnity  claimed  by  the  insured  was  for  the  loss  of  memorandum 
articles  whioh  were  only  partially  lost,  so  that  there  was  not  a  total 
loss  of  a  specific  enumerated  article,  or  the  policy  provided  in  clear 
and  unambiguous  language  that  the  insurer  would  not  be  liable  un- 
less there  was  an  absolute  total  loss  of  all  the  articles  iusured.  In 
the  case  at  bar  the  intention  of  the  parties  is  not  expressed  as  clearly 
as  it  might  be,  and  hence  any  doubt  that  there  may  be  is  to  be  re- 
solved in  favor  of  the  insured  and  against  the  insurer.  A  policy  of 
insurance  is  a  contract  of  indemnity,  and  is  to  be  liberally  construed 
in  favor  of  the  insured:  Yeaton  vs.  Fry,  5  Cranch,  335;  National 
Bank  vs.  Insurance  Co.,  95  U.  S.,  673,  679;  Steel  vs.  Insurance  Co., 
2  C.  C.  A.,  463,  and  cases  there  cited;  1  Arn.,  Ins.  (6th  Ed.),  295. 
If  the  policy  will  fairly  admit  of  two  constructions,  that  one  should 
be  adopted  which  will  indemnify  the  insured :  Grace  vs.  Insurance 
Co.,  109  U.  S.,  282;  Insurance  Co.  vs.  McConkey,  127  U.  S.,  661; 
Burkheiser  vs.  Association,  10  C.  C.  A.,  94.    Furthermore,  the 
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memorandum  olauee,  "  Warranted  free  from  all  average/'  is  consid- 
ered in  the  nature  of  an  exception  to  the  liability  of  the  insurer^and 
is  construed  strictlj  against  him:  1  ]!)uer,  Ins.,  par.  6,  p.  161; 
Blackett  tb.  Assurance  Co.,  2  Cromp.  k  J.,  244. 

It  will  further  be  observed  that  in  the  present  case  the  average 
clause  in  the  body  of  the  policy  contained  the  exception,  ''Unless 
the  vessel  or  craft  be  stranded,  sunk,  or  burnt"  The  vessel  was 
stranded,  and  became  a  total  loss,  and,  under  the  exception,  the 
insured  was  entitled  to  be  indemnified  by  the  insurer  for  a  partial 
loss  of  the  subject  of  insurance.  But  the  written  stipulation  on  the 
margin  of  the  face  of  the  policy,  "  Warranted  free  from  all  average," 
without  the  usual  exception,  "Unless  the  vessel  be  stranded,  sunk, 
or  burnt,"  enables  the  defendant  to  raise  the  question  of  its  liability 
for  a  loss  that  is  short  of  a  total  loss.  These  inconsistent  stipula- 
tions in  a  policy  of  insurance  may  not  be  a  fraud  upon  the  insured, 
but  they  are  certainly  lacking  in  clearness  and  certainty;  and  the 
rule  that  the  written  parts  of  a  contract  control  the  printed  parts  is, 
in  our  judgment,  subject  to  the  rule  that  words  of  exception  in  a 
policy,  if  doubtful,  are  to  be  construed  most  strongly  against  the 
party  for  whose  benefit  they  are  intended:  Palmer  vs.  Insurance 
Co.,  1  Story,  360;  Fed.  Cas.  No.  10,698;  Donnell  va  Insurance  Co.,  2 
SumH.,  380, 381;  Fed.  Cas.  No.  3,987;  Yeaton  vs.  Fry,  5  Cranch,  335. 
From  whatever  point  of  view  the  question  is  regarded,  we  think  this 
contract  should  be  construed  in  favor  of  indemnity  for  the  loss  sus- 
tained by  the  insured. 

With  respect  to  the  second  question,  it  is  contended  that  the 
court  below  should  have  made  an  allowance  in  favor  of  the  defend- 
ant in  the  sum  of  $78  for  the  articles  which  were  saved  in  a  more  or 
less  damaged  condition.  Having  determined  that  the  contract  of 
insurance  should  be  applied  distributively  to  the  different  articles 
insured,  it  follows  that  the  value  of  the  articles  saved  must  be  de- 
ducted from  the  total  insured  value  of  the  personal  effects.  It  ap- 
pears that  in  the  list  of  personal  effects  saved,  the  master,  by  mis- 
take, entered  thirteen  charts,  valued  at  $3,  as  having  been  saved. 
The  charts  saved  belonged  to  the  vesseL  The  charts  belonging  to 
the  master,  and  constituting  a  part  of  his  personal  effects,  were,  in 
fact,  totally  lost.  The  articles  saved  in  specie  were,  therefore,  of 
the  value  of  $75,  and  this  amount  should  be  credited  to  the  insurer. 
The  decree  of  the  district  court  will  therefore  be  modified  to  this 
extent^  and,  as  so  modified,  it  is  affirmed. 
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SUPREME  COURT  OF  IOWA. 


FEDER  ET  AL. 

IOWA  STATE  TRAVELING  MEN'S  ASS'N.* 

The  insured,  a  oonsamptive,  repaired  to  a  health  resort,  and  was  improving 
when  he  stood  on  his  toes  on  a  chair  and  reached  up  to  shut  a  window, 
and  as  he  did  so  blood  began  to  flow  from  his  month,  caused  by  a  ruptured 
artery,  and  oauned  his  speedy  death.  There  was  no  eyidence  that  ai^- 
thing  unforeseen  occurred  except  the  rnpture. 

Held,  That  this  was  not  death  fVom  accidental  cause  within  the  meaning  of 
an  accident  certificate. 

Berbyhill  &  Henbt  and  Oeoboe  E.  Hubbell, /or  Appellants. 

CuMMiNfi,  Hewitt  &  Weight, /or  Appellee, 

Robinson,  C.  J. 

The  certificate  in  suit  was  issued  to  one  Louis  L.  Feder,  and  en- 
titled him  to  all  the  benefits  accruing  from  membership  in  the  de- 
fendant by  virtue  of  its  constitution  and  by-laws.  When  the  certifi- 
cate was  issued,  an  article  of  the  constitution  of  the  defendant 
provided  that 

Whenever  the  death  of  a  memher  of  tjiis  association  in  good  standing  shall 
occur  from  any  accidental  cause  (except  while  such  memher  shall  be  under 
the  influence  of  intoxicating  liquors  or  narcotics), 

And  proofs  thereof  should  be  made,  the  proceeds  of  an  assess- 
ment of  $2  on  each  member  of  the  association,  not  exceeding  the 
sum  of  $5,000,  should  be  paid  to  the  beneficiary  named  in  the  cer- 
tificate, or  to  his  heirs  or  legal  representatives;  provided,  however, 
that  if,  at  the  time  of  such  death,  the  amount  of  money  in  the 
treasury  of  the  association  not  otherwise  appropriated  should  ex- 
ceed the  sum  of  $5,500,  paymeut  of  $5,000  was  to  be  made  from  the 
money  in  the  treasury.  On  the  18th  day  of  April,  1894,  Feder  died. 
At  that  time  he  was  a  member  of  the  association  in  good  standing, 
and  the  action  is  brought  on  the  certificate,  to  recover  the  sum  of 
$5,000.  The  validity  of  the  certificate  is  admitted,  the  death  of 
Feder  is  not  disputed,  and  notice  and  proofs  of  his  death  are  shown. 
We  are  required  to  determine  whether  there  was  sufiicient  evidence 
tending  to  show  that  Feder's  death  resulted  "  from  an  accidental 
cause  "  to  require  the  submission  of  the  case  to  the  jury. 

The  evidence  tended  to  establish  the  following:  The  decedent, 
at  the  time  of  his  death,  was  about  26  years  of  age,  and  had  been 

•OeoUiou  rendered.  Feb.  4, 1899. 
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in  Denver,  where  his  death  occurred,  about  nine  months.    He  was 
0u£fering  from  consumption,  and  went  to  Denver,  aud  resided  there, 
on  account  of  his  health.     He  was  benefited  by  the  change  of 
cHmate  and  medical  treatment  he  received,  and  his  health  had  been 
considerably  improved,  and  was  constantly  improving,  at  the  time 
of  his  death.    During  the  day  of  his  death  he  had  been  as  well  as 
usual,  and  in  the  evening  was  with  two  of  his  brothers  in  their 
office.    Preparatory  to  leaving  it,  the  decedent  went  to  a  window 
to  close  the  shutters.     A  chair  stood  in  front  of  the  window,  and  he 
stood  on  his  toes,  and  reached  over  the  chair  towards  the  shutters, 
and,  as  he  did  so,  blood  began  to  flow  from  his  mouth.    He  was 
placed  on  a  lounge,  and  died  within  a  few  minutes.    The  cause  of 
his  death  was  hemorrhage  from  a  ruptured  artery,  and  the  evi- 
dence would  have  authorized  the  conclusion  that  the  rupture  of  the 
artery  was  not  due  to  the  disease  from  which  he  was  suflering. 
There  is  no  evidence  that  he  fell,  slipped,  lost  his  balance,  failed 
to  catch  the  shutter  when  he  reached  for  it,  or  that  it  moved  at  his 
touch  more  or  less  readily  than  he  had  expected  it  would  move;  in 
other  words,  there  is  no  evidence  whatever  that  anything  was  done 
or  occurred  which  he  had  not  foreseen  and  planned,  excepting  the 
rupture  of  the  artery,  and  the  consequences  which  resulted  from  it. 
Did  his  death  result ''  from  an  accidental  cause  ?  "    Various  defi- 
nitions of  the  word  "  accident "  are  quoted  by  the  appellants,  and 
among  them  are  the  following:    It  is  an  ''unexpected  event,  which 
happens  as  by  chance,  or  which  does  not  take  place  according  to 
the  usual  course  of  things:"    Insurance  Co.  vs.  Burroughs,  69  Pa. 
SI,  43.    "  The  equitable  definition  of  the  term  '  accident  *  includes, 
not  only  inevitable  casualties,  and  such  as  are  caused  by  the  act  of 
Gk>d,  but  also  those  which  arise  from  unforeseen  occurrences,  mis- 
fortunes, losses,  and  acts  or  omissions  of  other  persons,  without  the 
fault,  negligence,  or  misconduct  on  the  part  of  the  person  injured:" 
Bostwick  vs.  Stiles,  85  Conn.,  198.     ''An  event  which  takes  place 
without  one's  foresight  or  expectation  ;**  and  it  may  include  an  in- 
jury received  in   a  common -law  afiray,  without  the  fault  of  the 
person  injured:    Supreme  Council,  Order  of  Chosen  Friends,  vs. 
Oarrigus,  104  Ind.,  138,  3  N.  E.,  818.    "  An  event  that  takes  place 
without  one's  foresight  or  expectation;  an  event  which  proceeds 
from  an  unknown  cause,  or  is  an  unusual  efiect  of  a  known  cause, 
and,  therefore,  not  expected:"    Schneider  vs.  Insurance  Co.,  24 
Wis.,  30.    "  An  accident  is  the  happening  of  an  event  without  the 
aid  and  the  design  of  the  person,  and  which  is  unforeseen :"    Paul 
vs.  Insurance  Co.,  112  N.  Y.,  472.    "  An  event  that  takes  place  with- 
out one's  foresight  or  expectation;  an  undesigned,  sudden,  and 
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unexpected  event:"  Webst.  Int.  Diet  See,  also,  Oasualty  Co.  tb. 
Johnson  (Miss.);  Carnes  ts,  Association  (Iowa).  The  ordinary  and 
popular  meaning  of  the  word  *'  accidental  *'  is  said  to  be  "  happen- 
ing by  chance;  unexpectedly  taking  place;  not  according  to  the 
usual  course  of  things;  or  not  as  expected:"  Association  vs.  Barry, 
131  U.  S.,  100. 

It  is  argued  that  the  rupture  of  a  blood  vessel  is  not  the  usaal 
result  of  an  effort  to  close  shutters;  therefore,  when  it  occurs,  it  is 
unusual,  unexpected,  and  an  accident.  While  it  may  be  true  that 
an  accident  is  an  event  which  takes  place  without  one's  foresight  or 
expectation,  and  is  undesigned,  it  is  not  true  that  every  unforeseen, 
undesigned  and  unexpected  event  is  an  '*  accident,"  within  the  ordi- 
nary and  popular  meaning  of  that  term.  Thus,  a  person  might 
voluntarily  and  knowingly  expose  himself  to  a  contagious  disease, 
or  to  excessive  heat  or  cold,  or  to  sudden  changes  of  temperature, 
or  might  adopt  a  strange  diet  or  mode  of  living;  but,  if  death  re- 
sulted, it  would  not  be  due  to  an  accidental  cause,  although  wholly 
undesigned,  unforeseen,  and  unexpected.  So,  if  a  person  suffering 
from  some  weakness  or  disease  should  subject  himself  to  conditions 
which  would  not  injuriously  affect  persons  in  ordinary  health,  but 
would  be  dangerous  to  him,  and  injury  result,  it  would  not  be  due 
to  an  accidental  cause.  For  example,  if  a  person  having  a  diseased 
heart  should  take  violent  exercise  voluntarily,  and  death  should 
result,  the  cause  would  not  be  accidental :  Southard  vs.  Assurance 
Co.,  34  Conn.,  574.  See,  also.  Bacon  vs.  Association,  123  N.  Y.,. 
304;  Sinclair  vs.  Assurance  Co.,  3  El.  &  El.,  478.  Although  a  result 
may  not  be  designed,  foreseen,  or  expected,  yet,  if  it  be  the  natural 
and  direct  effect  of  the  acts  voluntarily  done,  or  of  conditions  volun- 
tarily assumed,  it  cannot  be  said  to  be  accidental. 

We  do  not  think  the  cases  relied  upon  by  the  appellant  hold  a 
contrary  rule.  In  Hamlyn  vs.  Insurance  Co.  (1 Q.  B.  Div.,  750),  it 
appears  that  a  person  sustained  an  injury  to  his  knee  in  attempting 
to  catch  a  rolling  maible;  but  it  was  found  that  the  injury  resulted 
from  an  unnatural  position  or  movement  of  the  leg,  which  was  not 
intended  by  the  person  injured.  The  injury  considered  in  Insur- 
ance Co.  vs.  Burroughs  (69  Pa.  St.,  43),  was  caused  by  the  unintended 
slipping  of  a  pitchfork  in  the  hands  of  the  person  injured,  in  such  a 
manner  that  it  struck  him  in  the  bowels,  and  caused  the  injury. 
The  case  of  Burkhard  vs.  Insurance  Co.  (102  Pa.  St.,  262),  involved 
the  act  of  a  person  injured  in  stepping  into  a  hole  in  a  bridge,  of 
which  he  had  no  knowledge.  And  in  the  case  of  Schneider  vs.  In- 
surance Co.  (24  Wis.,  28),  it  appears  that  the  person  insured,  in 
attempting  to  get  upon  a  moving  train,  fell  under  the  cars  and  was 
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killed;  but  it  was  not  claimed  that  his  fall  was  the  result  of  his  do- 
ing what  he  intended  to  do. 

The  certificate  in  suit  made  the  defendant  liable  if  the  death  of 
Feder  resulted  from  an  accidental  cause.  The  evidence  shows  that 
the  cause  was  the  ruptured  artery;  but  that  was  not  accidental,  if 
it  was  the  natural  result  of  an  act  voluntarily  done  by  Feder.  That 
he  did  anything  but  what  he  intended  to  do,  in  attempting  to  dose 
the  shutters,  is  not  shown  nor  claimed.  It  is  not  even  shown  that 
he  made  any  unasual  exertion  in  what  he  did.  Had  the  artery  been 
risptared  while  the  decedent  was  sitting  quietly  in  his  chair,  or 
wLile  walking  at  a  moderate  pace,  there  would  be  no  ground  for 
claiming  that  the  rupture  was  accidental;  and  we  do  not  think  that, 
because  the  act  of  closing  the  shutters  may  have  required  a  little 
more  exertion  than  would  have  been  required  to  remain  seated  or 
to  walk  leisurely,  the  rupture  was  accidental.  So  far  as  is  shown, 
it  may  have  been,  and  probably  was,  due  to  a  weakened  or  dis- 
eased condition  of  the  artery.  But,  however  that  was,  we  are  satis- 
fied that  there  was  no  evidence  which  would  have  authorized  the 
jury  to  find  that  the  rupture  was  accidental,  within  the  meaning  of 
the  certificate.  We  conclude  that  the  district  court  was  light  in 
directing  a  verdict  for  the  defendant,  and  the  judgment  rendered 
is  therefore  affirmed. 


SUPREME  COURT  OF  MINNESOTA. 


GINQ 

VB, 

TBAVELEB8   INS.  CO.,  or  Hartford,  Conn.* 

The  accident  insuraQoe  policy  apon  which  this  action  was  brooffht  provided 
that  the  insnraoee  did  not  cover  deaths  resulting  wholW  or  partly, 
directly  or  indirectly,  from  intentiooal  injaries  inflict  by  the  insored  or 
any  other  person,  bat  farther  provided  that  this  did  not  exclude  claims 
for  personal  injuries,  fatal  or  nonfatal,  received  by  the  insured  while  in 
the  act  of  defeuding  herself,  her  family,  or  her  property  ttom  the  assault 
of  burglars,  robbers,  thieves,  or  pickpockets.  It  was  admitted  by  both 
parties  that  the  injuries,  which  were  fatal,  were  inflicted  by  another 
person,  for  the  purpose  or  accomplishing  her  death.  Held,  That,  waiving 
the  question  or  the  burden  of  proof,  the  evidence  conclusively  showed 
that  the  injuries  were  not  received  by  the  iusured  while  defending  her- 
self, her  family  or  her  property  from  the  assaults  of  burglars,  robbers, 
thieves,  or  pickpockets,  and,  therefore,  that  the  court  correctly  directea 
a  verdict  for  the  defendant. 

*  Dedaion  rendered,  Deo.  1%  1898.   SyUebne  by  the  Court 
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John  Q.  Steele,  C.  L.  Smith,  John  M.  Bees,  and  Wm.  H.  Eustis, 
for  Appellant. 

Emanuel  Cohen  and  W.  D.  Cobnish,  for  RespondenL 

Buck,  J. 

This  action  was  brought  by  Julia  A.  Oing,  as  administratrix  of 
the  estate  of  Catherine  GKng,  deceased,  upon  an  accident  policy  is- 
sued to  her  by  the  defendant  insurance  company,  dated  Noyember 
24,  1894,  wherein  the  defendant  promised  to  indemnify  the  insured 
against  loss  of  time  resulting  from  bodily  injuries  effected  during 
the  term  of  the  insurance,  through  external  means,  and  also  prom- 
ised to  pay  $5,000  to  the  legal  representatiyes  of  the  insured  in  case 
death  should  result  from  such  injuries  alone  within  ninety  days.  It 
also  provided  that 

This  insarance  does  not  cover  ♦  ♦  *  death  resulting  wholly  or  partly, 
directly  or  indirectly,  from  ♦  ♦  *  intentional  injuries  inflicted  by  tie 
insured  or  any  other  person. 

This  policy  was  delivered  the  day  of  its  date.  Four  days  there- 
after, with  consent  of  the  company,  there  was  attached  to  this  pol- 
icy an  additional  clause,  which  provided  that,  by  special  agreement, 
the  clause  in  this  policy  excepting  the  company  from  liability  for 
intentional  injuries  does  not  exclude  claims  for  personal  injuries, 
fatal  or  nonfatal,  received  by  the  insured  while  she  is  in  the  act  of 
defending  herself,  her  family,  or  her  property  from  the  assaults  of 
burglars,  robbers,  thieves,  or  pickpockets.  Each  party  admitted 
that  Catherine  Ging  was  intentionally  killed,  on  December  3, 1894, 
by  one  Claus  A.  Blixt,  at  the  instigation  of  Harry  T.  Hayward.  The 
answer  alleges  that  the  injuries  which  caused  her  death  were  not 
received  while  she  was  in  the  act  of  defending  herself  from  the 
assaults  of  burglars,  robbers,  thieves,  or  pickpockets.  The  reply 
alleges  that  said  injuries  were  received  by  said  Catherine  Ging 
while  she  was  in  the  act  of  defending  herself  from  the  assaults 
of  robbers.  There  were  various  other  issues  raised  by  the  plead- 
ings, but,  as  we  view  the  matter,  it  is  unnecessary  to  state  them 
here.  At  the  close  of  the  testimony,  counsel  for  the  defendant 
moved  the  court  to  instruct  the  jury  to  find  a  verdict 'in  favor  of  the 
defendant  upon  several  grounds;  the  last  one  being  that  there  is  no 
evidence  from  which  any  finding  can  be  made  that  the  injuries 
which  resulted  in  Miss  Ging's  death  came  to  her  while  she  was  re- 
sisting the  attack  of  a  robber,  burglar,  pickpocket,  or  thief. 

The  court  directed  a  verdict  as  requested  by  the  defendant,  and 
the  plaintiff  appeals.  This  was  done  on  the  assumption  by  the 
court  that  the  burden  of  proof  rested  upon  the  defendant  It  is 
not  necessary  for  us  to  decide  this  question  upon  this  appeal,  be- 
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cause  it  is  immaterial  wLether  this  burden  rested  upon  one  party 
or  the  other,  as  the  evidence  is  entirely  insufficient  to  have  sus- 
tained a  verdict  in  favor  of  the  plaintiff.  It  is  not  a  case  of  a  mere 
preponderance  of  evidence  in  support  of  one  side  or  the  other,  and 
where  there  was  a  conflict  upon  material  evidence  between  the  par- 
ties, and  when  the  question  of  the  burden  of  proof  might  have  been 
important  in  tumii^  the  scale  in  favor  of  one  party  or  the  other; 
because,  taking  the  entire  evidence  of  each  party,  the  plaintiff  failed 
to  prove  her  case.  She  did  not  even  make  a  prima  facie  case  upon 
the  merits.  Both  parties  admitted  that  the  injuries  complained  of 
were  intentionally  inflicted  by  Blixt,  and  a  reference  to  the  evidence 
shown  that  she  did  not  receive  the  fatal  injuries  while  she  was  in 
the  act  of  defending  herself,  her  family,  or  her  property  from  the 
assault  of  burglars,  robbers,  thieves,  or  pickpockets.  Both  parties 
did,  and  were  necessarily  compelled  to,  rely  upon  the  testimony  of 
the  murderer,  Blixt,  for  proof  of  the  manner  in  which  the  injuries 
were  inflicted.  This  testimony  was  explicit  that  at  the  instigation 
of  one  Hay  ward,  whose  object  was  to  realize  on  the  insurance  on 
her  life,  Blixt  deliberately  shot  her  from  behind  while. she  was 
riding  with  him  in  a  bug^y,  and  that  be  then  threw  her  out  of  it, 
upon  the  frozen  ground;  that  it  was  a  deliberate,' cold-blooded  as- 
sassination, of  which  the  deceased  had  no  forewarning,  and  Against 
which  she  had  no  opportunity  to  defend  herself.  This  testimony, 
which  narrates  the  occurrence  with  the  minutest  detail,  is  not  im- 
peached by  any  inherent  improbabilities,  or  by  any  other  evidence, 
circumstantial  or  otherwise,  in  the  case;  but,  on  the  contrary,  it 
has  all  the  evidence  of  completeness  and  truthfulness,  and  is  cor- 
roborated by  the  character  and  location  of  the  wounds  upon  the 
body  of  the  deceased.  The  injuries  upon  the  face  of  the  deceased, 
to  which  counsel  for  the  plaintiff  refers,  are  naturally  and  reason- 
ably accounted  for  by  the  body  being  thrown  out  of  the  buggy 
after  the  murder,  in  the  manner  testified  to  by  Blixt.  Certainly, 
there  was  not  a  whit  of  evidence  which  in  any  way  tended  to  show 
that  any  violence  was  attempted  against  her  prior  to  the  shooting, 
which  rendered  her  unconscious  and  caused  her  immediate  death, 
nor  that  she  at  any  time  or  in  any  manner  was  defending  herself 
against  any  kind  of  assault.    Order  affirmed. 
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UNITED  STATES  CIRCUIT  COURT  OF  APPEALS. 

Sixth  Circuit. 


TEUTONIA  INS.  CO. 
v$, 

EWING  ET  AL.* 

Application  for  insaranoe  od  stock  alleged  to  be  in  li^nidation  was  made  to 
an  agency  firm,  who  declined  it  for  their  companies,  but  who  requested 
permission  to  place  it  with  another  agency  so  that  they  micht  share  the 
commissions,  which  was  granted.  The  second  aj^ency,  aner  deciding 
that  the  stock  was  not  within  a  prohibition  of  their  company  against  in- 
suring such  stock,  issued  the  policy.  The  company  did  not  learn  of  the 
issue  of  the  policy  until  after  the  loss. 

Heldf  That  the  prohibition  did  not  inyalidate  the  insurance  unless  the  limita- 
tion of  the  agent's  authority  was  known  to  the  insured. 

Heldt  That  the  original  agents  who  placed  the  insurance  were  not  agents  of 
insured,  but  acted  as  solicitors  for  the  agents  who  wrote  the  insurance, 
and  their  knowledge  of  the  prohibition  was  not  knowledge  of  insured. 

.  Statement  of  facts  by  Taft,  C.  J. 
This  was  a  suit  on  an  insurance  policy.  The  bill  of  exceptions 
shows  that  on  November  21,  1895,  Gerstle  Bros,  executed  a  deed  of 
assignment  for  the  benefit  of  creditors  to  the  plaintiffs,  Ewing  and 
Solinskj,  trustees,  conveying,  among  other  things,  their  stock  of 
goods  in  their  store  in  Pulaski;  that  certain  creditors  filed  bills  in 
chancery  attacking  the  assignment,  and  attached  the  stock  of  goods, 
and  plaintiffs  were  appointed  receivers  in  these*  suits  November  22, 
1895;  that  thereafter  Ewing  and  Solinsky,  as  trustees  and  receivers, 
applied  to  Harwood  &  Crockett,  insurance  agents  a^  Pulaski,  for 
additional  insurance  on  the  stock  of  goods  to  the  amount  of  $7,500; 
that  Harwood  &  Crockett  were  unable  to  grant,  and  declined,  fur- 
ther insurance  in  the  companies  represented  by  them,  because  they 
were  carrying  full  lines  on  the  property  at  risk;  that  N.  A.  Crockett, 
one  of  the  firm,  then  requested  plaintiffs  to  let  him  place  the  insur- 
ance with  some  other  agency,  stating  that,  under  an  arrangement 
with  the  insurance  agents  in  Pulaski,  his  firm  would  get  half  of  the 
commissions  on  business  thus  placed  by  them;  that  this  was  as- 
sented to  by  plaintiffs;  that  he  applied  to  Oaks  &  Abemathy,  insur- 
ance agents  at  Pulaski,  for  the  granting  of  such  additional  insurance 
of  $7,500;  that  he  went  to  their  office  for  that  purpose,  and  he  and 
J.  T.  Oaks,  one  of  the  partners,  examined  the  policy  register  of  the 

*  Deoisioo  rendered,  Not.  9, 1898. 
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defendaDt  company,  which  Oaks  k  Abemathj  represented,  and  a 
letter  of  instructions  issued  by  it,  containing  prohibited  risks;  that 
among  other  risks  prohibited  was  the  following,  **  all  property  in 
liquidation;''  that  Crockett  and  Oaks  agreed  that  the  risk  offered 
was  not  within  the  prohibition;  that  thereupon  Oaks,  as  agent  of 
the  defendant  company,  issued  to  Ewing  and  Solinsky,  as  trustees 
and  receivers,  insurance  on  the  goods  for  $2,500,  to  date  &om  noon 
on  November  23, 1895,  in  consideration  of  a  payment  of  $37.50;  that 
Oaks  &  Abemathy  paid  Harwood  &  Crockett  half  of  their  commis- 
sion, in  accordance  with  the  agreement  already  referred  to;  that 
there  was  no  proof  that  plaintiffs  ever  saw  the  defendant's  letter  of 
instructions  to  its  agents,  or  were  ever  informed  as  to  its  contents; 
that  on  the  night  of  November  23, 1895,  the  stock  of  goods,  then  of 
a  cash  value  of  $23,950.51,  was  partially  destroyed  by  fire;  that  the 
plaintiffis  furnished  proper  and  sufficient  proof  of  loss;  that  the  daily 
report  of  the  insurance  by  Oaks  &  Abernathy  was  not  received  by 
the  defendant  company  until  after  it  had  received  notice  by  wire  oi 
the  loss,  when  it  denied  liability,  and  gave  as  its  reasons  that  its  agents 
were  instructed  not  to  insure  property  in  liquidation;  that  Harwood 
and  Crockett  were  cashier  and  assistant  cashier  of  the  People's  Na- 
tional Bank,  of  which  Ewing  and  Solinsky  were  directors;  and  that 
Harwood  &  Crockett  had  looked  after  the  transfer  of  other  insurance 
policies  on  the  stock  issued  to  Gerstle  Bros.,  before  the  assignment, 
from  the  assignors  to  the  trustees.  The  court  left  the  issues  to  the 
jury,  and  the  jury  found  for  the  plaintiffs.  Exceptions  were  taken 
to  several  parts  of  the  charge  by  the  trial  court,  but  in  the  view 
which  this  court  takes  of  the  case  it  is  unnecessary  to  set  out  the 
charge  or  the  exceptions. 

Albebt  Mabks, /or  Plaintiff  in  Error, 
Joseph  T.  Allen,  for  Defendants  in  Error. 

Taft,  C.  J.  (after  stating  the  facts). 
Oaks  &  Abernathy  were  agents  of  the  defendant  insurance  com- 
pany to  make  contracts  of  insurance.  By  a  letter  of  instructions,  of 
which  the  plaintiffisi  had  no  actual  knowledge,  their  general  agency 
to  insure  property  was  limited.  The  limitation  will  not  relieve  the 
defendant,  therefore,  from  liability  for  the  act  of  its  agents,  though 
in  violation  of  it,  unless  it  can  show  that  the  plaintiffs  are  to  be 
charged  with  constructive  notice  of  the  limitation,  by  reason  of  the 
other  circumstances  disclosed.  The  argument  on  behalf  of  tha  in- 
surance company  is  that  Crockett  was  the  agent  of  the  plaintiff  in 
obtaining  the  insurance,  and  that,  as  Crockett  was  advised  by  Oaks 
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of  this  limitation,  the  plaintiflb  are  charged  with  knowledge  of  it 
Upon  the  facts  stated,  we  do  not  think  that  Crockett  was  the  agent 
of  the  plaintiffs  in  procuring  this  insuracce.  He  stated  to  the 
plaintiffs  that  there  was  an  agreement  between  the  agents  of  the 
different  insurance  companies  in  Pulaski,  by  which,  if  one  brought 
business  to  another,  they  would  share  commissions,  and  that  be 
wished  the  opportunity  to  take  this  business  to  some  other  agency, 
so  that  he  might  share  the  commissiou.  This  did  not  make  Har- 
wood  k  Crockett  the  agents  of  the  plaintiffs.  They  were  merely 
insurance  solicitors.  It  may  be — we  do  not  decide  the  point — that 
Crockett  was  not  the  agent  of  the  insurance  company.  He  might 
have  been  the  agent  of  neither  party.  He  really  was  the  agent  of 
the  agents  of  the  defendant.  He  was  their  solicitor  of  insurance. 
The  compensation  for  his  services  had  been  agreed  upon  in  ad- 
vance. The  plaintiffs  were  advised  by  Crockett  that  this  was  the 
capacity  in  which  he  was  acting,  and  so  was  Oaks.  When,  there- 
fore, the  insurance  policy  contract  was  brought  by  Crockett  to  the 
plaintiffs,  he  was  bringing  it,  not  as  their  agent,  but  as  the  agent  of 
the  representatives  of  the  defendant  company  who  paid  him.  His 
knowledge  coidd  not,  therefore,  be  charged  to  the  plaintiffs  Er- 
rors, if  any,  in  the  instructions  of  the  court  to  the  jury,  could  not 
have  been  prejudicial  to  the  defendant  below,  because  the  plaintiffs 
were  entitled,  as  a  matter  of  law,  to  the  verdict.    Judgment  affirmed. 


Digitized  by 


Google 


im-}  Mitodlantom  Jkcmona.  286 


MISCELLANY. 


Cases  to  which  an  insurance  comnany  may  or  may  not  be  a  party,  which 
are  not  actions  on  policies,  but  which  relate  to  matters  outside  of  insurance 
proper;  as,  jurisdiction,  receiver,  injunction,  pleading,  practice,  mandamus, 
wills,  usury,  lodges,  the  relations  of  statute  laws  to  corporations,  laws  of 
sister  States,  etc.,  where  the  principles  and  practice  of  insurance,  as  such, 
are  not  speciQcallv  inyolyed;  and  other  cases  of  incidental  interest  to  under- 
writers, or  where  for  special  reasons  a  full  report  has  been  deemed  unnecessary. 
These  sketches  are  giyen  merely  as  chapters  of  current  information,  and  are 
not  intended  as  digests,  nor  for  citation. 

Ibon  Safe  as  Fixtubes  ob  Fubnittjbe. 
An  iron  9afe  bought  after  the  isHue  of  a  poli<3y  on  furniture  and 
fixtures  such  as  is  usual  to  saloons,  is  not  covered.  In  order  that 
property  after  acquired  should  be  covered,  it  must  be  of  the  char- 
acter of  the  property  described,  and  appear  to  have  been  within  the 
interest  of  the  parties.  There  was  in  this  case  no  evidence  that  the 
safe  was  of  the  nature  of  furniture  or  fixtures  usual  to  a  saloon. 
Such  was  the  ruling  of  the  Court  of  Civil  Appeals  of  Texas,  Nov. 
12, 1898,  in  the  case  of  Moriartj  vs.  United  States  Fire  Ins.  Co. 

Suicide. 
Where  the  insured  cut  his  arm  and  a  gash  in  his  breast,  and  then 
his  throat  with  the  edge  of  a  glass  dish,  causing  his  death,  and  the 
policy  was  void  in  case  of  suicide,  sane  or  insane,  and  the  proofs  of 
loss  gave  the  cause  of  death  as  suicide,  an  instruction  to  find  for  the 
company  was  held  not  to  be  error  by  the  Court  of  Civil  Appeals  of 
Texas,  in  the  case  of  Parish  vs.  Mutual  Benefit  Life  Ins.  Co.,  in 
which  a  writ  of  error  was  denied  by  the  Supreme  Court,  Jan.  1899. 

Illegitimate  Children  as  Legal  Heibs. 
A  statute  of  Iowa  makes  illegitimate  children  who  are  recognized 
in  writing  or  notoriously  by  the  father  his  legal  heirs.  The  insured 
had  so  recognized  certain  children  in  letters,  though  their  existence 
was  unknown  by  his  friends.  He  held  a  certificate  in  a  benevolent 
society  which  provided  that  the  fund  should  be  paid  to  his  legal 
heirs.  After  all  due  inquiry  it  was  paid  to  his  legitimate  children, 
and  those  that  were  illegitimate  sued  the  society  for  their  share. 
It  was  held  in  the  case  of  Brown  vs.  Iowa  Legion  of  Honor,  by  the 
Supreme  Court  of  Iowa,  in  a  decision  rendered  Jan.  30, 1899,  that 
the  certificate  was  a  contract  and  of  the  nature  of  a  will,  and  that 
the  insurer  was  bound  to  pay  such  children  their  share,  though  it 
had  already  paid  the  entire  amount  to  the  legitimate  children. 
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Ignorance  of  their  existence  after  due  diligence  in  inquiry  did  not 
relieve  from  this  obligation.  The  insured  was  not  bound  to  dis- 
close his  legal  heirs  to  the  insurer  in  the  absence  of  inquiry.  The 
making  of  the  legitimate  children  defendants  and  claiming  also 
from  them  was  not  a  waiver  when  no  waiver  was  pleaded.  The  de- 
fendant was  not  entitled  to  an  order  requiring  the  plaintiffs  to  first 
attempt  to  collect  from  the  recipients  and  to  subrogate  it  to  the 
right  in  the  event  of  failure  where  such  order  was  not  prayed  for. 

Knowledge  or  Vacancy  by  Agent. 
In  the  case  of  German  Ins.  Co.,  of  Freeport,  vs.  Frederick,  the 
Supreme  Court  of  Nebraska,  in  a  decision  rendered  Jan.  19, 1899, 
furnished  the  following  syllabus  regarding  the  effect  of  a  knowledge 
of  vacancy  by  the  agent: — 

An  insured  is  not  preoladed  from  recovering  on  a  policy  because  of  misstate- 
ments in  a  written  application,  when  it  is  m^e  to  appear  that  the  application 
was  written  by  the  agent  of  the  insurer,  and  that  the  insured  truthfully  stated 
to  him  the  facts  in  question.    Such  facts  may  be  shown  'by  parol. 

An  insurance  policy  contained  a  provision  avoiding^  the  policy,  should  the 
demised  premises  '*  be  or  become  vacant.''  They  were  vacant  when  the  policy 
was  issued,  and  the  agent  who  issued  the  policy  knew  that  fact.  Aeld  a 
waiver  by  the  insurer  of  that  provision. 

Rights  of  Creditor  in  Wipe's  Policy. 
A  wife's  policy  assigned  by  her  to  his  employers  to  secure  a  debt 
under  an  agreement  that  a  certain  amount  should  be  returned  by 
them  monthly  from  his  salary  and  applied  to  the  debt,  may  be  sued 
on  by  the  wife  after  the  debt  is  barred  by  limitation,  and  is  released 
as  security  after  the  money  if  so  applied  would  have  been  sufficient 
to  pay  the  debt,  in  the  absence  of  knowledge  by  her  that  it  had  not 
been  applied,  according  to  the  decision  of  the  Court  of  Civil  Appeals 
of  Texas,  in  the  case  of  Washington  Life  Ins.  Co.  vs.' Gooding,  in 
which  a  writ  of  error  was  denied  by  the  Supreme  Court,  Jan.  1899. 

Insurable  Interest  when  Not  Neobssart  for  an  Assignment. 
In  New  York  a  valid  life  insurance  policy  may  be  assigned  to  one 
having  no  insurable  interest.  This  was  the  ruling  of  the  Court  of 
Appeals  of  New  York  in  the  case  of  Steinback  vs.  Diepenbrock  et  aL 
decided  Jan.  10, 1899.  The  case  acquires  added  interest  because  it 
was  argued  that  the  question  had  not  been  directly  ruled  on  iii 
this  State,  and  that  New  York  should  place  herself  in  line  with  de- 
cisions to  the  contrary  which  had  been  rendered  in  other  States 
The  following  extracts  from  the  opinion  by  Parker,  J.,  shows  the 
ground  on  which  this  court  adhered  to  its  former  position.  The 
court  says: — 
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Bat  the  qnestion  we  are  oonsideilDg  presnppoees  a  valid  contract  of  insar- 
ance,  the  policy  being  issaed  either  for  the  benefit  of  the  assured  personally, 
or  for  the  oenefit  of  some  one  haying  an  insurable  interest  in  the  assured  at 
the  time  of  the  taking  out  of  the  policy.  Such  a  policy  constitutes  a  contract 
to  pay  a  certain  amount  of  monev  to  tne  payee  on  the  death  of  the  assured. 
It  IS  a  chose  in  action,  with  all  the  ordinary  incidents  belonging  thereto,  and 
as  such  may  be  assigned,  either  as  collateral  or  absolutely,  as  the  payee  may 
elect.  While  an  insurable  interest  in  the  payee  is  necessary ,  in  the  first  in- 
stance, to  the  creation  of  a  valid  contract,  it  is  not  necessary  that  such  in- 
terest should  continue.  The  case  of  a  wife  divorced  Ax>m  her  husband  will 
serve  as  an  illustration.  The  policy  taken  out  for  her  benefit  during  the  ex- 
istence of  the  married  relation  is  not  afiTected  by  a  subsequent  severance  of 
that  relation  through  a  decree  of  a  court  of  competent  jurisdiction,  by  which 
she  ceases  to  have  an  insurable  interest  in  his  life :  Insurance  Co.  vs.  Schaefer, 
94  U.  S.,  457.  The  materiality  of  the  value  of  the  interest  has  relation  to 
the  question  whether  the  policy  is  taken  out  in  good  faith,  and  not  as  a 
gambling  transaction.  If  it  be  taken  out  in  good  faith,  then  a  sound  public 
policy  would  seem  to  require  that  the  pavee  should  be  permitted  to  treat  it 
as  he  may  any  other  chose  in  action,  ana  go  to  the  best  market  he  can  find, 
either  to  sell  it  or  borrow  money  on  it.  It  would  substantially  confine  him 
to  such  terms  as  the  company  issuing  the  policy  should  choose  to  make  with 
him,  if  he  should  be  limited  in  his  choice  of  a  purchaser  to  the  party  having 
an  interest  in  the  continuance  of  the  life  of  the  assured. 

On  the  other  hand,  it  is  said  that,  if  the  payee  of  a  policy  be  allowed  to  as- 
sign it,  a  safe  and  convenient  method  is  provided  by  which  a  wagering  con- 
tract can  be  safely  made.  The  insured,  instead  of  taking  out  a  policy  payable 
to  a  person  having  no  insurable  interest  in  his  life,  can  take  it  out  to  himself, 
and  at  once  assign  it  to  such  person.  But  such  an  attempt  would  not  prove 
successful,  for  a  policy  issued  and  assigned,  under  such  circumstances,  would 
be  none  the  less  a  wagering  policy  because  of  the  form  of  it.  The  intention 
of  the  parties  procuring  the  policy  would  determine  its  character,  which  the 
courts  would  unhesitatingly  declare  in  accordance  with  the  facts,  reading  the 
policy  and  the  assignment  together,  as  forming  part  of  one  transaction.  Cam- 
mack  vs.  Lewis  (15  Wall.,  643),  and  Warnock  vs.  Davis  (104  U.  S  ,  775),  were 
cases  where  the  policies  were  taken  out  in  order  that  they  might  be  assigned 
to  the  assignees,  through  their  procurement,  under  circumstances  that  might 
well  be  held  to  be  in  evasion  of  the  law  prohibiting  gaming  policies.  In 
Warnock's  Case  the  agreement  touching  the*  procurement  of  the  policy  and 
the  use  to  be  made  of  It,  including  the  promise  to  assign  it,  was  in  writing, 
and  executed  the  very  day  the  policy  was  applied  for,  and  the  day  following 
the  assured  executed  an  assignment  of  the  policy,  which  had  in  the  meantime 
been  issued  in  pursuance  of  such  an  agreement.  Tire  insurance  company 
paid  over  the  money  to  the  assignee,  and  the  court  held  that  the  personal 
representatives  of  the  assured  were  entitled  to  receive  from  the  assignees  all 
the  money,  except  the  sums  advanced  by  them  under  the  agreement,  plus  the 
sum  paid  by  them  to  the  widow.  In  the  opinion  it  is  said  that  the  assignment 
of  the  policy  to  a  party  not  having  an  insurable  interest  is  as  objectionable  as 
the  taking  out  of  a  policy  in  his  name.  That  remark  was  clearly  true  as  ap- 
plied to  the  facts  oi^that  case,  for  the  policy  was  taken  out  in  pursuance  of  an 
agreement  to  assign  it.  It  was,  therefore,  in  fact,  a  policy  taken  out  for  the 
benefit  of  parties  having  no  insurable  interest,  although  in  form  issued  to  the 
assured,  and  by  him  assigned  to  such  ^parties.  In  such  case  the  court  will  al- 
ways declare  the  fact  to  be  as  it  is,  without  regard  to  the  effort  of  the  parties 
to  hide  the  truth  and  cheat  the  law.  But  the  language  employed  by  the 
court,  and  evidently  advisedly,  is  broad  enough  to  cover  all  assignments  of 
policies  to  parties  not  having  an  insurable  interest,  including  as  well  those 
taken  oat  in  eood  faith,  and  kept  np  as  long  as  the  financial  condition  of  the 
insured  permits,  as  those  deliberately  taken  out  for  the  purpose  of  specula- 
tion upon  a  life  that  the  intended  beneficiary,  whether  as  payee  in  the  policy 
or  by  assignment,  has  no  interest  in  prolonging.  The  point  of  actual 
separation  between  the  cases  asserting  the  assignability  and  those  assert- 
ing the  nonassignability  of  policies  of  insurance  to  persons  not  interested 
in  the  continuance  of  the  life  of  the  assured  seems  to  be  that  those  assert- 
ing nonassignability  proceed  on  the  assumption  that  the  question  is  one 
of  law,  and  that,  if  a  policy  is  not  assignable  in  one  case,  it  cannot  be  in 
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any  case ;  while  in  the  other  line  of  cases  the  underlying  principle  is  that 
all  Talid  contracts  are  assignable,  bat  that  contracts  are  not  necessarily 
valid  and  free  from  the  taint  of  gambliDg  becaose  apon  their  face  they  appear 
to  be  re^lurly  and  properly  issued.  lu  order  to  ascertain  the  truth,  all  the 
facts  and  circumstances  may  be  proved,  and  if  it  theu  appear  that  the  par- 
tiee  intended  by  the  contract  to  enable  a  third  and  uninterested  party  to 
speculate  upon  the  life  of  another,  the  court  will  declare  sach  contract  in- 
valid, not  because  of  the  assignment,  but  in  spite  of  it. 

Wamock's  Case  and  this  one  are  very  wide  apart  in  their  facts,  and  serve 
well  to  illustrate  the  necessity  for  the  position  taken  by  the  courts  of  this  State 
upon  this  genera]  subject.  In  December,  18ri7,  Alois  Diepen brock  took  out  a 
policy  of  insurance  on  his  life  in  the  Equitable  Life  Assur.  Society.  He  paid 
the  premiums  regularly  down  to  December,  1892,  a  period  of  about  five  years, 
at  which  time  the  surrender  value  of  the  policy  was  about  $485.  He  was 
pressed  for  money,  and  finally  sold  the  policy  to  the  defendant,  Erdtmann,  for 
$600,  or  something  like  $115  more  than  he  would  have  received  by  the  sur- 
render of  the  policy  to  the  company.  He  had  paid  a  much  larger  sum  in  pre- 
miums,—something  over  $2,000, — and  there  seems  to  be  no  good  reason  why 
a  person  owning  such  a  policy,  and  obliged  to  sell  it,  should  not  be  permitted 
to  get  back  as  much  as  possible  of  the  money  that  he  has  paid  out  for  iusur- 
ance.  His  condition  of  health  may  have  changed  very  materially,  of  which 
fact  the  company  can  take  no  advantage ;  for  in  its  contract  it  made  allow- 
ance for  that  possibility.  There  is  no  good  reason  for  saying  that  an  insured 
person  should  not  have  the  right,  whenever  his  necessities  press  him,  because 
of  a  failing  condition  of  health  that  assures  a  speedy  death,  to  realize  on  his 
policy,  and  obtain  for  it  something  like  a  fair  price,  which  may,  perhaps,  be 
almost  equal  to  its  face  value. 

Concealment  of  Mortgage. 
In  the  case  of  Niles  vs.  Farmers'  Mut.  Fire  Ids.  Co.,  etc,  decided 
by  the  Supreme  Court  of  Michigan,  Jan.  20, 1899,  the  building  was 
on  land  purchased  under  contract  for  $350,  no  part  of  purchase 
money  having  been  paid,  but  deed,  free  of  incumbrance,  to  be 
given  upon  payment.  The  land  was  part  of  a  tract  mortgaged  for 
$500.  It  was  held  that  a  representation  that  the  property  was 
mortgaged  for  only  $350,  was  a  breach  of  warranty  that  avoided 
the  pohcy. 

Proofs  of  Loss. 
In  the  case  of  Adkins  vs.  Globe  Fire  Ins.  Co.,  decided  by  the  Su- 
preme Court  of  Appeals  of  West  Virginia,  Nov.  30, 1898,  the  court 
furnished  the  following  syllabus  of  its  ruling  regarding  the  waiver 
of  proofs  of  loss: — 

A  policy  of  insurance  provides  that  proof  of  loss  shall  be  furnished  in  sixty 
days  after  loss,  and  the  loss  payable  in  sixty  days  after  such  proof  furnished. 
The  furnishing  such  proof  is  a  precedent  condition  to  action  of  recovery,  if 
not  waived,  and  the  plaintitf  carries  the  burden  of  showing  that  such  proof 
was  furnished;  but  he  need  not  show  it  unless  the  defense  has  pleaded  the 
failure  to  furnish  such  proof. 
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SUPREME  COURT  OF  ILLINOIS. 


HOME  INS.  CO.,  OF  New  York, 

PEORIA  &  P.  U.  RY.  CO.* 

The  policy  insured  a  railroad  on  freight  cars  of  the  other  roads  for  whicli  it 
was  or  might  he  liahle  while  on  Us  line. 

Held^  That  it  was  not  necessary  in  order  to  recovery  to  prove  such  liahility  as 
^  the  owners  of  the  cars  would  have  it  prove.  It  was  not  the  liability  to 
account  which  was  insured  against,  the  object  was  to  restrict  the  class 
of  property  insured  to  such  cars  as  a  liability  might  accrue  against.  The 
words  were  merely  descriptive.  All  such  cars  as  might  be  the  subject  of 
a  legal  claim  for  an  accounting,  and  so  cause  litigation,  were  included. 

Held,  That  the  evidence  need  only  establish  such  relationship  in  order  to 
show  an  insurable  interest  and  a  right  to  recover  from  the  insurer. 

Samuel  E.  Hall  and  Jack  &  Tichenob,  for  Appelant 
Stephens,  Horton  &  Abbott,  for  Appellee. 

BOOGS,  J. 

The  appellee  company  brought  assumpsit  on  an  insurance  policy 
made  and  delivered  by  the  appellant  company,  insuring  certain 
cars  and  other  property  against  loss  or  damage  by  fire,  and  recov- 
ered a  judgment  in  the  circuit  court  in  the  sum  of  $6,502.90.  The 
judgment  was  affirmed  by  the  appellate  court  for  the  second  dis- 
trict on  appeal.  This  is  an  appeal  to  bring  the  judgment  of  affirm- 
ance into  review  in  this  court.  In  the  trial  court  the  cause  was 
submitted  to  the  court  without  a  jury.  The  judgment  was  for  the 
value  of  thirty-eight  freight  cars  which  were  destroyed  by  fire 
while  on  the  tracks  of  the  appellee  company  during  the  period 
covered  by  the  policy. 

Appellee,  a  railway  corporation,  was  the  owner  of  certain  railroad 
yards  in  and  near  the  city  of  Peoria,  with  tracks  leading  to  certain 
breweries,  elevators,  etc.,  and  was  engaged  at  the  time  of  the  deliv- 
ery of  the  policy,  and  at  the  time  of  the  destruction  of  the  property 
by  fire,  in  doing  a  switching  and  terminal  business  in  the  city  of 
Peoria,  receiving  the  cars  of  other  companies  consigned  to  and 
from  industries  and  elevators  on  its  tracks,  and  carrying  and  stor- 
ing such  cars,  for  charges  to  it  paid,  as  well  as  doing  a  general  rail- 
road business.  All  of  the  railroad  companies  hereinafter  mentioned 
in  a  quotation  from  the  policy,  except  the  Chicago,  Burlington  & 
Quincy  Railroad  Company,  ran  their  trains  into  the  city  of  Peoria 
on  the  tracks  of  appellee,  and  their  cars  and  contents  were  deliv- 

»  Decision  rendered.  Feb.  17,  1899. 
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ered  to  appellee  on  the  arrival  of  such  trains,  to  be  by  it  transferred 
or  stored,  as  directed,  for  certain  charges  to  it  paid.  The  railroad 
of  the  Chicago,  Burlington  &  Qaincj  Company  connects  with  that . 
of  appellee,  and  the  latter  received  and  carried  the  former's  cars 
consigned  to  it,  from  or  to  any  industry  or  elevator  on  appellee's 
tracks,  making  a  charge  therefor.  What  was  known  as  the  '^  Iowa 
Elevator  "  was  on  the  tracks  of  appellee,  and  was  one  of  the  eleva- 
tors to  and  from  which  it  carried  cars  for  other  companies.  The 
cars  destroyed  by  fire  were  brought  into  the  city  of  Peoria,  and  de- 
livered to  appellee  by  the  companies  mentioned  in  the  stipulation, 
to  be  transferred  or  stored,  as  directed,  in  the  customary  and  usual 
manner. 

The  particular  provisions  of  the  policy  relied  upon  by  the  appellee 
are  as  follows: — 

(44)  $50,000  on  freight  cars  of  every  description,  the  proi>erty  of  other  roads, 
firms,  individuals,  or  corporations,  for  which  the  as$ured  are  or  may  be  lia- 
hUy  while  on  the  line  of  their  road;  the  limit  of  loss,  if  any,  on  any  one 
freight  car  not  to  exceed  $500.  (45)  $20,000  on  passenger  cars,  the  property 
of  other  roads,  firms,  individuals,  or  corporations,  for  which  the  assured  are 
or  may  be  liable  while  on  the  line  of  their  road;  the  limit  of  loss,  if  any,  on 
any  one  passenger  car  not  to  exceed  $2,500.  Names  of  roads  owned  or  oper- 
ated by  the  assured  on  the  lines  of  which  the  above-described  rolling  stook  is 
to  be  covered,  viz.:  Peoria  and  Pekin  Union  Railway ;  and  upon  the  tracks 
of  the  Iowa  Elevator  Company  at  Peoria,  111. ;  and  lUso  on  tracks  known  as 
Nos.  5  and  6,  on  property  of  the  Iowa  Elevator  Company,  said  tracks  owned 
by  the  Iowa  Central  Railway  Company  and  operated  under  lease  by  the 
Peoria  and  Pekin  Union  Railway  Company;  and  also  on  tracks  of  Toledo, 
Peoria  and  Western  Railway  Company  in  Peoria. 

The  contention  is  as  to  the  true  interpretation  of  these  items, 
particularly  item  No.  44,  as  the  cars  which  were  burned  were  freight 
cars.  The  position  of  the  appellant  company  is  that  its  undertak- 
ing, according  to  the  true  interpretation  of  the  policy,  is  not  to  in- 
sure the  appellee  company  against  loss  or  damage  to  the  cars,  but 
only  against  loss  by  reason  of  a  liability  legally  accruing  against  the 
appellee  company,  if  any,  to  account  to  the  owners  of  the  cars  for 
the  loss  of  or  damage  to  the  cars  by  fire;  and  that,  in  order  to  en- 
title the  appellee  company  to  recover,  it  was  essential  that  the  lia- 
bility of  the  company  to  account  and  pay  to  the  owners  of  the  cars 
should  be  made  to  appear  by  the  proof  in  the  same  manner  as  would 
be  necessary  in  an  action  by  the  owners  of  the  cars  against  it  to 
recover  upon  such  liability.  We  do  not  so  construe  the  policy. 
The  words  and  phrases  employed  in  insurance  policies  are  chosen 
by  the  insurance  company.  For  this  reason,  and  perhaps  also  for 
other  reasons,  it  has  become  the  settled  rule  of  construction  that 
the  language  of  a  policy  shall  be  interpreted  most  strongly  against 
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the  author  of  the  instrument.  The  words  in  item  44,  "  for  which 
assured  are  or  may  be  liable/'  which  we  have  caused  to  be  italicized, 
were  not,  according  to  our  interpretation,  incorporated  into  the 
item  for  the  purpose  of  indicating  that  it  was  the  liability  of  the  as- 
sured to  account  to  the  owners  for  the  cars  that  were  the  subject 
of  the  indemnity,  but  for  the  purpose  of  restricting  the  obligation 
of  the  insurer  with  regard  to  the  class  of  cars  to  be  covered  and 
protected  by  the  policy.  It  was  not  the  inteution  of  the  insurer  to 
insure  any  and  every  freight  car  belonging  to  **  other  roads,  firms, 
individuals,  or  corporations  "  which  might  be  on  the  line  of  appel- 
lee's road,  but  only  such  cars  belonging  to  such  "  other  roads,  firms, 
individuals,  or  corporations "  on  appellee's  line  of  road  as  assured 
had  such  control  of  or  such  connection  with  as  that  a  liability  might 
accrue  against  suclv  appellee  company  to  account  for  such  cars  to 
the  owners  thereof.  The  phrase  is  properly  construed  to  be  de- 
scriptive of  the  cars  to  be  insured.  Had  it  been  the  intention  of 
the  insurer  to  insure  the  liability,  only,  of  the  assured  to  respond  to 
the  demands  of  the  owners  of  the  cars,  this  intention  could  have 
been  readily  and  unmistakably  manifested  by  the  use  of  apt  words 
and  phrases.  It  was  a  part  of  the  same  contract  of  insurance  to  in- 
sure the  liability  of  the  assured  to  respond  to  the  claims  of  owners 
of  freight,  merchandise,  baggage,  etc.,  in  transit  in  and  on  cars  on 
its  line  of  road,  against  loss  by  fii*e,  and  the  insurer  found  no  diffi- 
culty in  clearly  expressing  the  obligation  so  assumed.  Item  No.  46 
in  the  same  policy  is  as  follows:  "(46)  $20,000  on  the  liability  of 
the  assured  as  common  carriers  and  warehousemen,  including  their 
interest  as  owners  for  freight,  merchandise,  baggage,  and  all  other 
property  (excluding  cotton  on  open  flat  cars  or  petroleum  in  tank 
cars)  w^hile  in  transit  in  or  on  cars  on  the  line  of  the  road  hereby 
insured,  and  its  branches,  i^purs,  side  tracks,  and  yards,  owned  or 
operated  by  the  assured  at  the  date  of  this  policy,"  etc.  So,  if  the 
undertaking  sought  to  be  expressed  in  item  44,  under  considera- 
tion, had  been  to  insure  the  liability  of  the  assured  to  account  to 
the  owners  of  cars  for  any  loss  or  damage  which  might  come  to  such 
cars  while  on  the  line  of  appellee's  road,  it  is  clear  the  author  of 
the  policy  had  the  requisite  command  of  language  to  enable  him  to 
set  forth  such  undertaking  in  clear  and  unaipbiguous  terms. 

Nor  is  the  right  of  recovery  limited  to  such  cars  as  it  should  be 
made  to  appear  by  evidence  the  appellee  company  was  absolutely 
legally  liable  to  account  and  pay  for  to  the  owners  thereof.  The 
proper  construction  of  the  policy  in  this  respect  is  that  all  freight 
cars  consumed  by  fire  while  on  the  line  of  the  appellee's  road,  and 
in  its  care  and  custody,  with  respect  to  which  it  had  some  duty  to 
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perform  of  such  nature  that  it  might  be  charged  with  legal  liability 
to  account  to  the  owners  therefor,  or  to  be  subjected  to  claims  and 
demands  to  so  account,  and  to  possible  litigation  growing  out  of 
such  claims  and  demands,  were  protected  by  the  policy.  The  con- 
tention that  the  word  *'  Tiable,"  incorporated  in  itent  44,  means  an 
absolute  legal  and  fixed  liability,  is  not  tenable.  In  Webster's  Dic- 
tionary the  word  "liable"  is  said  to  refer  to  a  future  possible  or 
probable  happening  which  may  not  actually  occur.  And  the  same 
lexico^apher  further  defines  the  word  as  follows:  "  Exposed  to  a 
certain  contingency  or  casualty,  more  or  less  probable."  The  word, 
as  used  in  the  policy,  does  not  signify  a  perfected  or  fixed  legal 
liability,  but  rather  a  condition  out  of  which  a  legal  liability  may 
arise.  The  word,  as  most  frequently  used,  does  not  necessarily  ex- 
clude the  idea  of  a  contingency.  An  assignor  of  a  negotiable  note 
may,  with  no  incorrectness  of  speech,  be  said  to  be  Hable  upon  his 
assignment;  but  his  obligation  is  not  an  absolute  fixed  legal  liabil- 
ity, but  is  contingent  upon  the  financial  condition  of  the  maker,  and 
the  exercise  of  diligence  on  the  part  of  the  assignee,  if  diligence 
could  avail  to  secure*  payment  of  the  note  from  the  maker  thereof. 
Law  writers  and  courts,  without  improper  use  of  language,  may  and 
do  declare  the  liability  of  a  warehouseman  begins  when  the  goods 
are  delivered,  etc.,  and  such  liability  ends  on  the  delivery  of  the 
property  to  the  person  rightfully  entitled  to  it,  without  being  un- 
derstood to  assert  that  an  obligation  on  the  part  of  the  warehouse- 
man to  answer  in  any  manner  has  become  fixed  and  absolute.  The 
correct  meaning  of  such  expressions  is  that  the  warehouseman  has 
such  connection  with  the  property  as  that  a  fixed  liability  may 
arise.  The  italicized  phrase  in  said  item  44  was  intended  to  indi- 
cate that  the  policy  was  to  protect  cars  to  which  the  appellee  should 
bear  such  relation  as  to  become  charged  with  the  performance  of 
duties  which  might  involve  a  fixed  legal  liability.  All  cars  as  to 
which  appellee  owed  such  duty  were  covered,  and  no  more  was  re- 
quired than  that  the  evidence  should  establish  the  existence  of  such 
relation  of  the  appellee  company  to  the  cars.  That  relation  estab- 
lished, it  is  well  settled  that  an  insurable  interest  rested  in  the  ap- 
pellee company;  that  it  might  lawfully  insure  the  cars  in  its  own 
name,  and  sue  for  and  recover  the  value  thereof  if  destroyed  by  fire, 
holding  the  excess  over  its  own  interest  in  the  property  for  the 
benefit  of  those  who  had  intrusted  the  cars  to  it:  Fire  Ins.  Ass'n 
vs.  Merchants'  &  Miners'  Transp.  Co.,  66  Md.,  347;  California  Ins. 
Co.  vs.  Union  Compress  Co.,  133  XJ.  S.,  387;  Home  Ins.  Co.  vs.  Balti- 
more Warehouse  Co.,  93  XJ.  S.,  527;  Siter  vs.  Morrs,  13  Pa.  St.,  218; 
Hope  Oil  Mill  Compress  &  Mfg.  Co.  vs.  Phoenix  Assur.  Co.,  74  Miss., 
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320;  Snow  vs.  Carr,  61  Ala.,  363;  Hough  vs.  Insurance  Co.,  36  Md., 
432;  Baxter  vs.  Insurance  Co.,  11  Biss,  306.  The  trial  court  ruled 
correctly  iu  passing  upon  the  propositions  of  law  applicable  to  the 
case.  The  judgment  of  the  appellate  court  is  conclusive  on  all 
questions  of  fact,  and  that  judgment  is  affirmed. 
Judgment  affirmed. 


-^^^ 

SUPREME  COURT  OF  MISSOURI. 

Division  No.  2. 


ALOE 

MUTUAL  RESERVE  FUND   LIFE   ASS'N.* 

Where  the  application,  the  by  •laws,  and  the  policy  of  an  assessment  associ- 
ation made  the  application  a  warranty,  an  untrue  answer  avoids  the 
policy,  though  not  material  to  the  risk. 

The  application  stated  that  no  physician  had  treated  the  insured  in  thirty 
vears,  whereas  he  had  been  repeatedly  so  treated;  that  two  companies 
had  rejected  his  application,  whereas  there  were  six ;  that  he  had  been  in 

food  health  for  a  jear  and  had  not  gone  away  for  his  health,  whereas  he 
ad  been  treated  for  albumen  repeatedly,  had  gone  abroad  for  his  health, 
and  consulted  foreign  physicians. 
Meld,  That  the  representations  were  breaches  of  warranty  which  forfeited  the 
policy. 

Wm.  C.  &  Jas.  C.  Jones,  for  Appellant. 
Noble  &  Shields,  for  Respondent, 

BUBGESS,  J. 

The  defendant  is  a  corporation  incorporated  under  the  laws  of 
the  State  of  New  York,  and  under  its  charter  its  business  is  limited 
to  insurance  on  the  assessment  plan;  and  having  complied  with  all 
the  requirements  of  oar  laws,  it  is  authorized  to  transact  business  in 
this  State  on  that  plan.  This  suit  is  based  upon  a  policy  of  insur- 
ance issued  by  the  defendant  on  the  13th  day  of  October,  1890,  on 
the  life  of  Albert  S.  Aloe,  in  the  sum  of  $5,000,  payable  to  the  plain- 
tiff^ who  is  the  wife  of  said  Albert  The  application  for  the  policy 
was  in  writing,  and  signed  by  the  insured  on  the  3d  day  of  October, 
1890,  at  the  city  of  St.  Louis,  Mo.,  and  by  him  forwarded  to  defend- 
ant, at  its  home  office,  in  the  city  of  New  York.  On  January  30, 
1893,  Albert  S.  Aloe  died,  and  after  making  proofs  of  loss  as  re- 
quired by  the  terms  of  the  contract,  and  defendant's  refusal  to  pay 
the  amount  of  the  policy,  this  suit  was  instituted.    The  petition  is 

*  DeeWon  rendered,  Dec.  20, 1808. 
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in  the  usual  form  in  such  cases.  The  answer  admitted  the  plain- 
tiff's case,  and  then  pleaded  affirmatively  breaches  of  warranty  in 
the  application  for  the  insurance,  and  fraudulent  statements  inducing 
the  issue  of  the  certificate.  The  breaches  of  warranty  and  false 
answers  alleged  by  defendant  related  to  the  then  physical  condi- 
tion of  insured,  to  prior  rejections  of  insured  for  insurance,  unfa- 
vorable opinions  of  physicians  in  connection  therewith,  consulta- 
tion and  treatment  by  physicians,  and  change  of  climate  by  insured 
for  his  health,  and  other  insurance  not  disclosed  by  Aloe  in  his  ap- 
plication. Issue  was  joined  by  reply,  denying  the  new  matter  in 
defendant's  answer.  The  trial  was  before  the  court  and  jury,  and 
resulted  in  a  verdict  and  judgment  in  favor  of  plaintiff  for  the  fall 
amount  of  the  policy,  from  which,  after  an  unsuccessful  motion  for 
a  new  trial,  defendant  appeals. 

The  policy  provides  that  in  consideration  of  the  answers,  state- 
ments, and  agreements  contained  in  the  application  for  the  policy 
of  insurance,  which  are  made  part  of  the  contract,  and  of  the  pay- 
ment of  $40  as  admission  fee,  etc.,  Albert  S.  Aloe  is  admitted  to 
membership  in  the  association.  In  the  application  the  assured  was 
asked  a  number  of  questions,  which  he  answered  in  writing.  Those 
being  material  to  the  issues  involved  in  this  litigation,  and  the  an- 
swers thereto,  are  as  follows: — 

No.  9.  Has  the  applicant  now  any  insaraace  on  his  life  T  If  so,  where,  when 
taken,  for  what  amounts,  and  what  kinds  of  policies  f  Answer.  Gtormania, 
N.  Y.,  endowment ;  issued  about  1880,  |2,500 ;  Washington  Life,  endowment, 
about  1878,  $4,500 ;  Conn.  Mutual  10- year  plan,  about  1875,  |2,500 ;  paid  up, 
Bay  State,  |5,000.  No.  10.  Has  any  proposal  to  insure  the  life  of  the  applicant 
ever  been  postponed  or  declined  ?  If  so,  by  what  company  or  association,  and 
for  what  reason?  Answer.  Yes;  N.  Y.  Life  and  Conn.  Mnt.  about  six  years 
ago,  on  account  of  traces  of  albumen.  No.  11.  Q.  (a)  Has  any  proposal  or  ap- 
plication to  insure  the  life  of  the  applicant,  or  for  membership,  ever  been 
made  to  any  company,  association,  or  agent,  upon  which  a  policy  or  certifi- 
cate of  membership  has  not  been  received  by  you,  in  person,  for  the  full 
amount  and  kind,  and  at  the  rate,  applied  fort  Answer.  Yes;  as  above. 
Q.  (b)  Have  you  any  insurance  on  your  life,  or  membership  in  any  company 
or  association,  not  mentioned  in  answer  to  the  above  question  ?  Answer.  Mo. 
Masonic,  $5,000  ;  Legion  of  Honor,  $2,000.  No.  12.  Has  any  physician  given 
an  unfavorable  opinion  on  the  life  of  the  applicant  with  reference  to  life  in- 
surance or  otherwise  f  If  so,  state  particulars.  Answer.  As  above.  No.  13. 
Has  the  applicant  ever  had  illness,  local  disease,  injury,  mental  or  nervous 
disease,  or  infirmity  T  If  yes,  state  nature,  date,  duration,  and  severity  of 
attack.  Answer.  No.  No.  14.  (a)  How  long  since  you  consulted  or  was 
attended  by  a  physician  f  Answer,  (a)  Not  since  over  thirty  years.  No.  15. 
Have  you  ever  used  externally  or  internally  any  patent,  proprietary,  or  other 
medicines,  within  the  past  two  years  f  If  so,  and  for  what  disease  f  An- 
swer. No.  No.  17.  Have  any  facts  regarding  your  past  health  or  present 
condition  been  omitted  T    Answer.  No. 
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The  application  is  in  three  parts,  and  in  part  2  of  said  application, 
being  answers  of  the  said  Albert  S.  Aloe  to  questions  by  the  medi- 
cal examiner,  he  warranted  that  his  answers  written  to  the  ques- 
tions therein  propounded  were  his  answers,  and  were  fuU,  complete, 
and  true,  and  that  the  same  should  be  made  a  part  of  the  contract 
of  his  certificate  of  membership  or  policy  of  insurance  in  the  de- 
fendant association,  and  that  he  was  the  person  who  signed  the  ap- 
plication aforesaid,  and  was  examined  as  therein  stated.  And  in 
that  part  of  said  application  the  following  questions  were  put  to 
the  said  Albert  S/Aloe,  to  which  he  made  the  following  answers, 
respectively : — 

(2)  Is  tbe  applicant  now,  and  has  the  applicant  been,  in  good  health 
throogb  all  the  past  twelve  months,  and  free  from  all  diseases,  weakness,  or 
infirmity  f  Answer.  Yes.  (7)  Has  change  of  climate  or  location  erer  been 
sought  or  advised,  or  have  yoa  visited  any  place  for  the  benefit  of,  or  on  ac- 
connt  of,  your  health  ?  If  so,  when,  where,  and  for  what  f  Answer  fully. 
Answer.  No.  (11)  Has  the  applicant  ever  had  any  illness,  local  disease,  in- 
jary,  mental  or  nervous  disease  or  infirmity,  or  ever  had  any  disease,  weak- 
ness, or  ailment  of  the  head,  throat,  lungs,  heart,  stomach,  liver,  kidneys, 
bladder,  or  any  disease  or  infirmity  whatever?  If  yes,  state  nature,  date, 
duration,  and  severity  of  attack.    Answer.  No. 

The  by-laws  of  defendant  association  provide  that : — 

Only  such  persons  as  are  in  good  health,  who  shall  pass  a  rigid  medical  ex- 
amination, and  be  approved  by  the  medical  director,  or  his  deputy,  and  the 
executive  committee,  or  its  duly  appointed  representative,  may  become  mem- 
bers of  the  association,  subject  to  all  the  requirements  of  membership  set 
forth  In  the  constitution  or  by  laws,  and  the  application  for,  and  certificate 
of,  membership.  Every  application  for  membership  must  be  in  writing,  and 
shall  be  and  constitute  a  warranty  as  to  all  matters  stated  therein,  and  must 
answer  aaiisfactorily  all  questions  set  forth  in  the  form  of  application  adopted 
by  the  executive  committee.  If  at  any  time  any  person  secures  membership 
in  this  association  by  concealing  any  fact,  or  if  the  statements  in  his  applica- 
tion for  membership  are  in  any  respect  untrue,  or  if  any  of  the  conditions  or 
provisions  upon  which  the  certificate  of  membership  is  issued  are  violated,  or 
if  any  of  tbe  conditions  or  provisions  of  the  certificate  of  membership  or  of 
the  eoDstitution  or  by-laws  are  violated,  then  and  in  every  such  case  sueh 
membership  shall  at  once  cease  and  determine,  and  the  certificate  shall  be 
null  and  void,  and  all  payments  made  thereon  forfeited  to  the  association. 
But  the  executive  committee  shall  have  the  power  to  reinstate  a  delinquent 
member  at  any  time  within  one  year  for  good  cause  shown,  and  upon  satis- 
factory evidence  of  good  health,  and  upon  payment  of  all  delinquent  dues 
and  asseBsments. 

Upon  the  trial  it  was  stipulated  between  the  parties  that  the  de- 
fendant company  is  a  mutual  life  insurance  company,  organized 
under  the  laws  of  the  State  of  New  York,  and  that  the  contract  of 
insurance  sued  on  is  a  contract  of  insurance  on  the  assessment  plan, 
within  the  meaning  of  the  laws  of  Missouri.    With  respect  to  the 
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statement  by  Aloe  to  the  effect  that  he  had  not  consulted  or  been 
attended  by  a  physician  for  over  thirty  years  at  the  time  he  made 
application  for  the  insurance,  the  evidence  showed  that  be  had  been 
repeatedly  treated  by  physicians  during  that  time,  and  on  several 
occasions  had  his  urine  examined,  and  that  some  of  the  physicians 
were  of  the  opinion  that  he  had  albuminuria.  As  to  former  re- 
jections of  Aloe  by  other  companies  the  evidence  was  as  follows: 
In  1884  he  was  rejected  by  the  examiner  of  the  Mutual  Life  Ins. 
Go.  of  New  York  after  two  different  examinations  had  been  made 
by  the  St.  Louis  physicians,  and  both  advised  him  that  it  was 
useless  to  go  further.  The  first  examination  was  by  Dr.  Barrett, 
and  the  other  examination,  three  or  four  months  later,  by  Dr.  Coles. 
Both  physicians  rejected  the  risk,  and  in  each  instance  the  result 
was  communicated  to  Aloe  by  the  agent,  Baker.  In  January,  1885, 
he  was  twice  rejected  by  the  Equitable  Life  Assur.  Society,  on  two 
different  applications,  of  which  rejections  Aloe  had  information  from 
the  agent.  Block.  In  October,  1885,  he  was  rejected  by  the  Wash- 
ington Life  Ins.  Co.,  and  the  fact  of  this  rejection  communicated  to 
him  by  the  agent,  Kimball,  and  the  examining  physician.  Nelson. 
About  a  year  later  (1886)  he  went  on  to  New  York,  and  was  again 
examined  by  the  physicians  of  the  Equitable  Life  Assur.  Society 
and  the  New  York  Life  Ins.  Co.,  and  again  rejected,  of  which  re- 
jections he  was  notified.  In  1892  he  admitted  to  Dr.  Bemays  that 
he  had  been  rejected  by  several  companies.  In  May,  1890,  he  ad- 
mitted to  Dr.  Martin  L.  Stevens  that  he  had  been  rejected  by  the 
Equitable  Life  Assur.  Society  and  by  the  Connecticut  Mutual  Life 
Ins.  Co.  and  by  the  Mutual  Life  Ins.  Co.  of  New  York,  and  that  he 
had  suffered  more  or  less  for  years  from  albumen  in  the  urine. 
That,  instead  of  being  rejected  by  the  New  York  Life  Ins.  Co.  for 
mere  traces  of  albumen,  he  was  rejected  on  Dr.  Baumgarten's  ex- 
amination, for  distinct  quantities  of  albumen,  and  the  nature  of  it 
so  serious  as  to  induce  Mr.  Aloe  to  employ  Dr.  Baumgarten  as  his 
physician,  and  a  year  later,  when  he  renewed  his  effort  to  get  into 
the  Equitable,  not  niere  traces,  but  copious  quantities,  of  albumen 
were  found,  after  two  separate  examinations  on  different  days.  As 
to  the  declinations  by  other  insurance  companies  to  insure  the  life 
of  Aloe,  Dr.  William  Webb  testified  that  he  had  given  an  unfavor- 
able opinion  upon  his  life  in  connection  with  two  different  applica- 
tions made  by  Aloe  to  the  Equitable  Life  Assur.  Society.  Dr.  Lam- 
bert testified  that  he  had,  in  the  same  connection,  confirmed  the 
view  of  Dr.  Webb;  and  a  year  later  Dr.  Lambert,  after  a  personal 
examination  of  Aloe,  again  rejected  him.  Dr.  Nelson  testified  that 
in  1885  he  examined  Aloe  four  times  in  connection  with  his  appli- 
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cation  for  insurance  in  the  Wasbin^n  Life  Ins.  Co.,  and  found 
albumen  in  bis  urine.  It  was  further  sbown  tbat  Dr.  McCready  bad 
confirmed  tbe  opinion  expressed  by  Dr.  Nelsou  in  tbat  connection. 
In  1890  Dr.  Bernays  met  AJoe  in  Berlin.  AJoe  said  be  was  out  tbere 
for  bis  bealth;  tbat  a  number  of  pbysicians  in  St.  Louis  bad  said  be 
bad  albuminuria.  And  Dr.  Bernays  advised  bim  to  see  Dr.  Leyden, 
a  celebrated  diagnostician.  Five  montbs  prior  to  tbis  application 
to  defendant,  unfavorable  opinions  were  given  on  Aloe's  life  after 
two  separate  examinations  by  tbe  medical  examiners  of  tbe  Provi- 
dent Savings  Life  Association.  As  to  tbe  cbange  of  climate  for  bene- 
fit of  Aloe's  bealtb,  tbe  defendant  proved  as  follows:  Aloe  bad  stated 
to  Suttie  tbat  be  was  going  to  Carlsbad  because  of  ill  bealtb,  and 
specified  kidney  trouble.  Wbile  at  Carlsbad,  Aloe  wrote  Suttie,  de- 
scribing bis  improved  condition,  and  on  bis  return  told  Suttie  of 
tbe  treatment  be  bad  taken,  and  tbe  pbysicians  be  bad  consulted. 
Tbat  Aloe  consulted  Drs.  Dean,  Baumgarten,  Tubolske,  and  otbers, 
in  St.  Louis,  and  Drs.  Bernbard,  Loevy,  and  Erause,  in  Carlsbad. 
After  a  visit  to  one  of  bis  pbysicians  wbile  at  Carlsbad,  be  told  tbe 
Eeverend  Dr.  Sales  tbat  bis  pbysician  bad  informed  bim  tbat  be  was 
not  suffering  witb  albuminuria,  and  expressed  great  joy  tbat  tbe 
opinions  of  pbysicians  in  America  were  not  confirmed.  Aloe  told 
Dr.  Stevens  tbat  be  bad  made  several  trips  to  Europe,  and  bad 
taken  tbe  treatment  at  tbe  springs  because  of  albumen  in  tbe  urine, 
and  bad  just  returned  from  a  trip  to  Europe.  Concerning  bis 
pbysioal  condition  (as  to  wbicb  Aloe  stated  tbat  be  was  tben  in  good 
bealtb,  and  tbat  no  facts  concerning  bis  physical  condition  bad  been 
omitted),  tbe  defendant  proved  tbe  presence  of  albumen  in  tbe 
urine;  tbat  Aloe  admitted  to  Suttie  tbat  be  bad  kidney  trouble,  and 
five  montbs  before  bis  application  to  defendant  company  be  ad- 
mitted to  Dr.  Martin  L.  Stevens  tbat  be  bad  suffered  more  or  less 
for  years  from  albumen  in  tbe  urine,  and  was  tben  examined  twice, 
on  two  different  days,  and  albumen  in  copious  quantities  was  dis- 
covered. As  to  otber  insurance,  tbe  defendant  proved  tbat  Aloe 
was  insured  in  tbe  Merchants'  Life  Association  of  America,  wbicb 
plaintiff,  at  tbe  trial,  admitted  was  in  force  at  tbe  time  of  Aloe's 
death.  Testimony  introduced  by  plaintiff  in  rebuttal  tended  to 
show  tbat  Aloe  was  a  man  of  great  endurance;  tbat  bis^ general  ap- 
pearance was  tbat  of  a  strong,  healthy  man,  with  a  florid  complex- 
ion; tbat  be  was  never  known  to  be  sick  by  his  intimate  acquaint- 
ances, except  once  witb  tbe  grippe,  which  kept  bim  away  from  his 
business  for  a  few  days,  and  an  ailment  of  the  ear,  wbicb  was  of 
short  duration.  Dr.  Hill,  the  medical  examiner  for  defendant, 
stated  tbat  be  appeared  to  be  a  very  bealtby,  sprightly  man.     Dr. 
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Graves,  who  knew  him  for  two  or  three  years  prior  to  the  spring  of 
1890,  stated  that  he  seemed  to  be  a  man  in  perfect  health.  The 
certificate  of  Dr.  Hill  (being  part  of  the  application  pleaded  by  de- 
fendant) shows  that  Aloe's  lungs,  heart,  blood  vessels,  pnlse,  and 
urine  were  all  normal  and  healthy.  Aloe  died  of  suppression  of  the 
urine,  or  urina,  produced  by  acute  suppression  of  the  urine;  in 
other  words,  cessation  of  the  kidneys'  action.  This,  his  attending 
physician  gave  as  his  opinion,  was  caused  by  a  malformed  kidney. 

At  the  close  of  all  the  evidence,  defendant  asked  an  instruction 
in  the  nature  of  a  demurrer  to  the  evidence,  which  was  refused,  to 
which  ruling  of  the  court  it  excepted,  and  saved  its  exceptions.  The 
court  then,  over  the  objection  of  defendant,  instructed  the  jury  upon 
the  theory  that  the  statements  and  answers  made  by  Aloe  in  ob- 
taining the  policy  of  insurance  were  only  representations,  and  not 
warranties,  and  refused  all  instructions  asked  by  defendant  to  the 
efifect  that  said  statements  and  answers  were  warranties. 

It  is  insisted  by  defendant  that,  under  the  stipulation  between 
plaintiff  and  defendant,  the  defendant  is  an  insurance  company  on 
the  assessment  plan,  and  the  statements  and  answers  in  the  appli- 
cation for  insurance  were  warranties,  and  that  the  court  erred  in 
holding  that  such  statements  were  only  representations.  Upon  the 
other  hand,  even  if  it  be  true  that  defendant  is  an  assessment  com- 
pany, plaintiff  denies  that  because  it  is  an  assessment  company  the 
statements  and  answers  in  the  application  are  warranties.  It  was 
held  in  Hanford  vs.  Association  (122  Mo.,  50),  that  section  5849, 
Rev.  St.  1889,  which  provides  that  no  misrepresentation  made  in 
obtaining  a  life  insurance  policy  shall  render  it  void,  unless  the  mis- 
representation actually  contributed  to  the  event  on  which  the  pol- 
icy becomes  due,  and  that  whether  it  so  contributed  shall  be  a 
question  for  the  jury,«does  not  apply  to  policies  issued  on  the  assess- 
ment plan,  under  article  3,  c.  89,  Rev.  St.  1889,  as  the  latter  article 
provides  that  a  company  doing  business  under  its  provisions  shall 
not  be  subject  to  any  of  the  provisions  of  the  general  insurance  law, 
unless  so  expressly  declared  in  that  article.  That  case  was  cited 
with  approval  in  Hajnie  vs.  Indemnity  Co.  (139  Mo.,  416);  Jacob  vs. 
Association  (142  Mo.,  49) ;  Sparks  vs.  Indemnity  Co.,  (61  Mo.  App., 
109);  Richards  vs.  Insurance  Co.  (68  Mo.  App.,  585) — and  must  now 
be  considered  as  the  settled  law  of  the  State.  But  plaintiff  under- 
takes to  differentiate  that  line  of  cases,  and  especially  the  Hanford 
case,  from  the  one  at  bar,  upon  the  ground  that  the  court  said  in 
that  case  that  '*  the  representations  made  by  the  deceased  are  by 
the  terms  of  the  application  and  policies  made  warranties,"  while 
in  the  case  at  bar  the  word  "warranty  "is  not  used  in  the  policy. 
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It  i8  true  that  the  word  "  warranty  "  is  not  used  in  the  policy  sued 
00,  hut  it  is  recited  therein  that ''  in  consideration  of  the  answers, 
statements,  and  agreements  contained  in  the  application  for  this 
policy  of  insurance,  which  are  hereby  made  a  part  of  this  contract, 
and  of  the  payment  of  forty  dollars,"  etc.,  ''  the  association  does 
hereby  receive  Albert  S.  Aloe  as  a  member  of  the  association; "  and 
in  the  appHcation  signed  by  him  it  is  just  stated  that: —  ' 

It^s  hereby  agreed  that  the  answers  and  statements  in  this  application, 
whether  written  by  the  applicant  or  not,  are  warranted  to  be  falL  complete, 
and  true,  and  that  this  agreement,  and  the  constitution  and  by-laws  of  the 
association,  with  the  amendments  thereto,  together  with  this  application,  are 
hereby  made  part  of  any  policy  that  may  be  issued  hereon;  that  if  any  of  the 
answers  or  statements  made  are  not  full,  complete,  and  true,  or  if  any  condi- 
tion or  agreement  shall  bot  be  fulfilled  as  required  by  such  policy,  then  the 
policy  issued  hereon  shall  be  null  and  void,  and  all  moneys  paid  thereon  shall 
be  forfeited  to  the  association. 

It  will  thus  be  seen  that  by  the  terms  of  the  contract  the  answers 
to  the  questions  propounded  in  the  application  for  insurance  are 
expressly  agreed  to  be  warranties,  and  the  application  made  part  of 
the  contract,  and  under  such  circumstances  the  warranty  is  of  the 
same  significance  as  if  contained  in  the  poHcy:  Beid  vs.  Insurance 
Co.,  58  Mo.,  421;  Mers  vs.  Insurance  Co.,  68  Mo.,  127;  Fland.,  Ins., 
233,  and  cases  cited.*  And,  where  a  warranty  is  part  of  a  con- 
tract, it  must  be  strictly  complied  with.  ''It  is  in  the  nature  of  a 
condition  precedent,  and  no  inquiry  is  allowed  into  the  materiality 
or  immateriality  of  the  fact  warranted:"  Beid  vs.  Insurance  Co., 
supra. 

In  Whitmore  vs.  Supreme  Lodge  (100  Mo.,  86),  it  was  ruled  that 
the  statutory  provisions  as  to  misrepresentations,  etc.,  did  not  apply 
to  benevolent  or  charitable  corporations  The  court,  speaking 
through  Sherwood,  J.,  said:  ''In  the  absence  of  such  statutory 
regulations  as  prevail  in  cases  of  ordinary  insurance,  false  declara- 
tions, if  made  contrary  to  the  agreement  of  the  parties^  will  vitiate 
and  avoid  a  policy  of  life  insurance,  although  such  declarations  be 
not  material  to  the  risk;"  citing  iBtna  Life  Ins.  Co.  vs.  France,  91 
U.  S.,  510;  Jefiries  vs.  Insurance  Co.,  22  Wall.,  47;  Brock  way  vs. 
Insurance  Co. ,  9  Fed.,  249.  But  it  is  claimed  by  plaintiff  that  the 
cases  cited  from  the  United  States  Supreme  Court  have  been 
greatly  modified  by  more  recent  decisions  of  that  court,  and  espe- 
ciaUy  by  the  case  of  Moulor  vs.  Insurance  Co.,  Ill  U.  S.,  335.  But 
in  that  case  we  think  the  application  was  materially  different  from 
the  application  in  the  case  at  bar.  In  that  case  the  appHcation 
provided : — 
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It  is  hereby  declared  and  warranted  that  the  above  are  fair  and  tme  an- 
swers. *  «  *  And  if  there  be  any  untruthful;  or  evasiye  statements,  or 
any  misrepresentation  or  concealment 

The  policy  shall  be  void.  And  the  policy  recited  that  the  agree- 
ment of  the  company  to  pay  the  sum  specified  is  in  ''consideratiofl 
of  the  representations  "  made  to  them  in  the  application,  and  of  the 
payment  of  the  premium  at  the  time  specified;  further: — 

It  is  hereby  declared  and  agreed  thsit  if  the  representations  and  answers 
made  to  this  company  on  the  application  for  this  policy,  upon  the  full  faith  of 
which  it  is  issued,  shall  be  found  to  be  untrue  in  any  respect,  or  that  lAere 
has  been  any  concealment  of  facts,  then,  in  every  such  case,  the  policy  shall 
be  null  and  void. 

While  in  the  case  in  hand  it  is  stated : — 

I  warrant  the  statements  as  written  in  said  application  to  be  full,  complete, 
and  true. 

And  at  the  closing  of  the  application  it  is  stated : — 

It  is  agreed  that  the  statements  in  this  application,  whether  written  by  the 
applicant  or  not,  are  full,  complete,  and  true;  *  *  «  that  if  any  of  the 
answers  or  statements  are  not  full,  complete,  and  tme,  or  if  any  condition 
shall  not  be  fulfilled,  the  policy  shall  be  void. 

And  again: — 

I  do  hereby  warrant  that  the  foregoing  answers  are  full,  complete,  correct, 
and  true,  and  the  same  shall  be  made  a  part  of  the  contract. 

The  court  held  that  there  was  a  conflict  in  the  application  and 
the  policy;  in  the  former  the  word  "warranted"  was  used,  while 
the  policy,  upon  its  face,  characterized  the  statements  of  the  in- 
sured as  representations,  and  the  contract  being  so  framed  as  to  be 
of  doubtful  construction  rendering  it  doubtful  whether  the  parties 
iiitended  the  actual  truth  of  the  applicant's  statements  to  be  a  con- 
dition precedent  to  any  binding  contract,  the  court  should  have 
resolved  against  that  construction  which  imposes  upon  the  assured 
the  obligations  of  a  warranty.  We  do  not  think  that  case  modifies 
the  Jeffries  or  the  France  Cases,  which,  by  reason  of  different  pro- 
visions in  the  contracts  involved  in  those  cases,  are  governed  by 
different  rules;  and  so  it  is  in  regard  to  this  case.  Indeed,  it  was 
said  in  that  case:  "  The  law  does  not  forbid  parties  to  a  contract 
for  life  insurance  to  stipulate  that  its  validity  shall  depend  upon 
conditions  or  contingencies  such  as  the  court  below  decided  were 
embodied  in  the  policy  in  suit  The  contract  involved  in  Jefi^es 
vs.  Insurance  Qo.,  (22  Wall.,  47),  and  ^tnaLife  Ins.  Co.  vs.  France, 
(91  U.  8.,  610),  were  held  to  be  of  that  kind."  In  speaking  of  the 
Moulor  Case  in  Johnson  vs.  Insurance  Co.,  (83  Me.,  182),  the  court 
said :  "  There  was  no  stipulation  in  the  contract  that  each  question 
and  answer  should  be  regarded  as  material.     The  court  naturally 
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held  that  in  the  abseoce  of  such  a  stipulation  the  company  must 
show  to  the  court  the  actual  materiaUty  of  the  statement  complained 
of.  We  do  not  think  any  court,  in  the  absence  of  a  modifying 
statute,  has  gone  to  the  extent  of  expunging  from  a  contract,  or 
disregarding  in  its  construction,  any  statement  or  item  which  the 
pnrties  distinctly  and  in  terms  agreed  should  be  regarded  as  ma- 
terial, and  essential  to  the  contract."  Boyle  vs.  Association  (Wis.), 
was  an  action  brought  on  a  certificate  of  membership  issued  by  the 
defendant  to  Bridget  Boyle,  the  provisions  in  the  application  and 
policy  being  almost  exactly  like  the  provisions  of  the  application 
and  policy  in  the  case  at  bar;  and  the  same  distinction  is  pointed 
out  between  the  Jeffries  and  France  Cases  and  the  Moulor  Case 
that  was  pointed  out  in  the  Johnson  Case,  supra.  The  same  view 
is  taken  of  the  Moulor  Case  in  Weil  vs.  Insurance  Co.  (La.).  So,  in 
Society  vs.  Llewellyn,  (7  C.  C.  A.,  579),  the  court  says:  "The 
statements  in  the  application  are  made  part  of  the  contract,  and  are 
expressly  declared  to  be  warranties,  and  they  are  referred  to  in  the 
body  of  the  policy  as  agreements."  The  court  says  further:  **In 
Moulor  vs.  Insurance  Co.,  (Ill  U.  S.,  335),  it  was  held  that,  when 
there  was  any  reason  to  doubt  the  meaning  of  the  contract  of  in- 
surance, it  would  be  presumed  that  the  statements  of  the  applica- 
tion were  to  be  regarded  as  representations,  and  not  as  strict  war- 
ranties, and  the  agreement  would  be  presumed  to  be  a  warranty 
only  that  the  answers  were  made  in  good  faith,  and  true  to  the 
knowledge  of  the  insured.  In  that  case,  however,  the  statements 
were  referred  to  in  the  body  of  the  policy  as  representations,  and  it 
was  held  that  the  terms  used  in  the  policy  controlled  those  used  in 
the  application.  In  this  case  we  do  not  see  any  room  for  doubt  or 
construction.  It  is  impossible  to  escape  the  meaning  that  the 
statements  were  intended  to  be  warranties.  Strict  construction 
against  the  company  cannot  destroy  the  necessary  effect  of  plain 
language.  Parties  have  a  right  to  contract  in  this  wise,  if  they 
will." 

In  this  case  there  can  be*  no  doubt  but  that  the  answers  of  the 
assured  to  the  questions  propounded  to  him  in  the  application  for 
membership  in  defendant  company  were  intended  as  warranties. 
It  is  so  stated  in  the  application,  which  is  made  part  of  the  policy, 
in  terms  so  plain  as  to  leave  no  room  for  doubt  or  construction;  and 
there  is  no  escape  from  the  conclusion  that  they  were  so  intended. 
In  the  recent  case  of  Defendant  Co.  vs.  Farmer  (Ark.),  on  the  same 
kind  of  policy,  answers  to  questions  propounded  to  the  assured  in 
his  application  to  the  company  for  insurance  were  held  to  be  war- 
ranties.    It  follows  that  the  court  erred  in  refusing  to  instruct  the 
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jury  that  the  answers  were  warranties,  and  instructing  them  that 
they  were  merely  representations.  Moreover,  the  warranty  must 
have  been  absolutely  true,  and,  if  not  true,  the  policy  will  be  held 
to  be  void,  and  it  makes  no  difference  whether  the  answers  were 
material  to  the  risk  or  not:  ^tna  Life  Ins.  Co.  vs.  France,  supra; 
Jeffries  vs.  Insurance  Co.,  supra;  Hanford  vs.  Association,  supra; 
Whitmore  vs.  Supreme  Lodge,  supra;  Mers  vs.  Insurance  Co.,  supra. 
It  was  shown  by  several  physicians  who  testified  on  the  part  of 
defendant  on  the  trial  that  the  statement  made  by  Aloe,  in  his  ap- 
plication for  insurance,  that  he  had  not  consulted  or  been  treated 
by  a  physician  in  thirty  years,  was  untrue.  The  object  of  this  in- 
quiry suggests  itself.  If  he  had  not  consulted  or  been  treated  by  a 
physician  during  that  time,  that  was  the  end  of  it.  But  if  he  had 
consulted  a  physician,  or  been  treated  by  one,  during  that  time, 
the  defendant  had  a  right  to  know  it, — by  whom,  and  what  for, — 
so  that  it  might  ascertain  the  particulars  from  him :  Society  vs. 
O'Hara,  120  Pa.  St.,  256.  It  has  been  repeatedly  held  that  such 
questions  called  for  important  information,  which  the  assured  was 
bound  to  give  truthfully:  McCollum  vs.  Ins.  Co.,  55  Hun.,  103;  id., 
124  N.  Y.,  642;  Cobb  vs.  Association,  153  Mass.,  176;  Society  vs. 
O'Hara,  120  Pa.  St.,  256;  Insurance  Co.  vs.  McTague,  49  N.  J.  Law, 
587;  Cummings  vs.  Insurance  Co.,  89  Mo.,  37;  Mengel  vs.  Insurance 
Co.,  176  Pa.  St.,  280.  In  answer  to  the  questions  put  to  him  in  his 
application  for  insurance  as  to  whether  or  not  any  proposal  by  him 
to  insure  had  ever  been  postponed  or  declined,  and,  if  so,  by  what 
company  or  association,  and  for  what  reason,  he  answered:  '*  Yes; 
New  York  and  Connecticut  Mutual;  about  six  years  ago;  on  account 
of  traces  of  albumen;  '\while  the  record  discloses  that  he  had  been 
rejected  eight  times  by  six  companies,  while  he  disclosed  but  two. 
In  Insurance  Co.  vs.  Raddin,  (120  U.  S.,  183),  it  is  said:  "  Whether 
there  is  other  insurance  on  the  same  subject,  and  whether  such  in- 
surance has  been  applied  for  and  refused,  are  material  facts,  at  least 
when  statements  regarding  them  are  required  by  the  insurers  as 
part  of  the  basis  of  the  contract"  See,  also.  Carpenter  vs.  Insur- . 
ance  Co.,  16  Pet,  495.  The  uncontradicted  evidence  in  this  case 
showed  that  Aloe  applied  for  insurance  in  different  companies  prior 
to  his  application  in  this  case,  by  which  he  had  been  rejected. 
That  his  answer  did  not  disclose  the  truth  cannot  be  disputed, 
upon  the  uncontradicted  evidence.  The  answer  was  a  warranty, 
and  the  evidence  showed  a  breach  thereof:  Clemans  vs.  Supreme 
Assembly,  131  N.  Y.,  485;  Edington  vs.  Insurance  Co.,  77  N.  Y.,  564; 
id.,  100  N.  Y.,  536;  Insurance  Co.  vs.  Mahone,  56  Miss.,  193;  Insur- 
ance Co.  vs.  Wise,  34  Md.,  597.    When  Aloe  was  asked  with  respect 
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to  other  insorance  upon  his  life,  he  failed  to  disclose  the  fact  that 
only  a  few  months  before  he  applied  to  defendant  he  had  obtained 
from  the  Merchants'  Life  Insurance  Company  a  policy  on  his  life 
for  $5,000.  This  was  also  a  breach  of  warranty  of  the  contract  sued 
on.  "  Whether  there  is  other  insurance  on  the  same  subject,  and 
whether  such  insurance  has  been  applied  for  and  refused,  are  ma- 
terial facts,  at  least  when  statements  regarding  them  are  required 
by  the  insurers  as  part  of  the  basis  of  the  contract.''  So  with  re- 
spect to  answers  to  questions  propounded  to  him  as  to  whether  or 
not  during  the  last  twelve  months  next  preceding  the  date  of  his 
application  he  had  been  in  good  health,  and  free  from  aU  diseases, 
weakness,  and  infirmities,  and  as  to  whether  he  had  visited  any 
place  for  the  benefit  of,  or  on  account  of,  his  health,  and  as  to 
whether  any  physician  had  given  an  unfavorable  opinion  on  his 
life  with  reference  to  life  insurance  or  otherwise;  they  were  all 
proven  to  be  untrue. 

Our  conclusion  is  that  the  court  committed  error  in  refusing  de- 
fendant's instruction  in  the  nature  of  a  denmrrer  to  the  evidence, 
and  in  instructing  the  jury  upon  the  theory  that  the  answers  of  the 
assured  were  merely  representations,  and  not  warranties.  We 
therefore  reverse  the  judgment  without  remanding  the  cause. 

Gantt,  P.  J.,  and  Sherwood,  J.,  concur. 
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McGINNESS 


SUPREME  COUNCIL  CATHOLIC  BENEV.  LEGION.* 

A  beneficial  corporation  whose  charter  proYides  that  its  particular  business 
shall  be  to  afford  material  aid  to  its  members  and  their  dependents,  by 
establishing  a  fund  for  the  relief  of  sick  and  distressed  members,  and  a 
benefit  fund,  from  which,  on  the  death  of  a  member,  a  sum  not  exceeding 
$5,000  shall  be  paid  to  the  familjr  or  dependents  of  such  member,  is  not 
authorized  to  issue  a  benefit  certificate  providing  for  payment  to  one  not 
dependent  upon  such  deceased  member. 

A  petition  in  an  action  against  such  a  corporation,  brought  to  recover  upon  a 
benefit  certificate,  in  which  the  plaintitf  is  described  simply  as  a  brother 

*  Decision  rendered,  Jftn.  81, 1899.    Syllebus  by  tbe  Court. 
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of  the  deceased  member,  and  containing  no  allegation  showing  that  snch 
brother  waa  in  any  way  dependent  upon  the  deceased  member,  is  bad  on 
demarrer,  and  will  not  sapport  a  judgment. 
Where  such  a  corporation  has  issued  a  benefit  certificate  to  a  member  payable 
upon  his  decease  to  his  wife,  and  afterwards,  acting  upon  a  mistaken  be- 
lief induced  by  the  representation  of  the  member  that  such  certificate  has 
been  lost,  issues  and  delivers  to  the  member  a  second  certificate  for  a  like 
amount,  payable  two-thirds  to  the  wife,  and  one-third  to  a  person  who  is 
a  brother  of  the  member,  but  not  a  dependent,  such  second  certificate  will 
be  held  invalid,  and  the  first  be  given  full  force  and  effect. 

Statement  of  facts  by  Speab,  C.  J. 
Louisa  McGinness,  bj  her  petition  filed  in  the  Common  Pleas  of 
Cuyahoga  County,  charges  that  the  defendant,  a  New  York  corpora- 
tion, doing  business  in  Ohio,  and  formed  for  social,  benevolent,  and 
intellectual  improvement,  and  to  afford  moral  and  material  aid  to 
its  members  and  their  dependents,  by  establishing  a  fund  for  the 
relief  of  sick  and  distressed  members,  and  a  beneficial  fund  from 
which,  on  satisfactory  evidence  of  the  death  of  any  member  who 
shall  have  complied  with  all  of  its  lawful  requirements,  a  sum  not 
to  exceed  $5,000  may  be  paid  to  the  family  or  dependents  of  such 
member  as  he  shall  have  directed,  did,  on  the  1st  day  of  March, 
1887,  for  a  valuable  consideration,  execute  to  Henry  P.  McOinness, 
a  member,  its  benefit  certificate  numbered  11,240,  whereby  it  agreed 
to  pay  out  of  its  benefit  fund  to  Louisa  McGinness,  wife,  a  sum  not 
exceeding  $3,000,  according  to  the  provisions  of  law  governing  said 
fund,  upon  the  death  of  said  Henry.  Said  Henry  died  on  the  24:th 
of  April,  1894.  He  was  then  a  member  in  good  standing.  The 
plaintiff  is  the  widow,  and  at  the  time  of  the  death  of  Henry  was  de- 
pendent on  him  for  support.  Said  Henry,  in  his  lifetime,  did  not 
substitute  any  other  beneficiary  to  reduce  the  amount  of  the  benefit 
provided  for  and  agreed  to  be  paid.  All  conditions  to  be  performed 
by  said  Henry  were  performed  by  him,  and  plaintiff  has  made  due 
proof  of  loss,  and  performed  all  conditions  on  her  part  to  be  per- 
formed. Judgment  for  $3,000  was  prayed  for.  Thereupon  the 
supreme  council  filed  an  affidavit  of  interpleader,  averring,  among 
other  vthings,  that  on  the  3d  day  of  February,  1894,  said  Heniy 
made  application  to  defendant  to  change  the  beneficiary  from 
Louisa  McGinness  to  Louisa  McGinness  two-thirds,  and  John  T. 
McGinness  one-third,  pursuant  to  the  laws  of  defendant.  There- 
upon defendant  reissued  said  certificate,  but  by  it  agreed  to  pay 
Louisa  McGinness  two-thirds,  or  $2,000,  and  to  John  T.  McGinness 
one-third,  or  $1,000,  which  was  accepted  by  Henry,  and  was  in  fuU 
force  at  his  death.  Without  collusion  with  defendant,  John  T.  Mc- 
Ginness now  makes  claim  to  $1,000  under  said  policy  last  men- 
tioned, while  plaintiff  claims  the  entire  $3,000.  That  defendant  is 
ignorant  of  its  rights  as  between  the  claimants,  but  is  willing  to 
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pay  or  deposit  the  $8,000  as  the  court  may  direct,  and  offers  to  do 
so  in  order  that  claimants  may  interplead.  Thereupon  John  T. 
McGinness  appeared  for  the  purpose  only  of  testing  the  inter- 
pleader, and  demurred  to  the  affidavit.  This  demurrer  was  over- 
ruled by  the  court,  and  John  T.  took  leave  to  answer.  The  money 
was  ordered  paid  into  the  court,  which  was  done.  At  a  subsequent 
term,  on  motion  of  John  T.,  the  order  made  as  to  interpleader  was 
set  aside,  and  his  demurrer  sustained.  Thereupon  the  supreme 
council  answered,  denying  that  Henry  did  not  substitute  any  other 
in  the  benefit  certificate  prior  to  his  death,  and  averring  the  fact  of 
substitution  of  John  T.,  as  to  part  of  the  benefit,  as  set  forth  in  the 
affidavit;  averring  also  that,  at  the  time  of  the  reissue  of  the  certifi- 
cate, said  Henry  represented  that  his  original  benefit  certificate,  is- 
sued March  1, 1887,  had  been  lost.  A  demurrer  to  this  answer  was 
sustained,  and  judgment  rendered  in  favor  of  Louisa  McGinness  for 
$3,000  and  costs.  The  judgment  was  affirmed  by  the  circuit  court. 
Upon  being  dismissed  from  the  action  of  Louisa  against  the  su- 
preme council,  John  T.  McGinness  commenced  an  action  against 
that  defendant  upon  the  reissued  certificate.  No.  11,240,  dated  Feb- 
ruary 3,  1894,  giving  a  copy  of  the  same,  and  describing  himself  in 
the  petition  as  a  brother  of  the  deceased,  Henry,  and  asking  judg- 
ment of  $1,000.  A  demurrer  to  this  petition  having  been  overruled, 
th^  defendant  answered,  setting  up,  among  other  things:  That 
the  certificate  of  incorporation  of  defendant  specifies  that  its  par- 
ticular business  and  object  shall  be,  among  other  things,  ''to  afford 
moral  and  material  aid  to  its  members  and  their  dependents,  by 
establishing  a  fund  for  the  relief  of  sick  and  disabled  members,  and 
a  benefit  fund  from  which,  on  satisfactory  evidence  of  the  death  of 
a  member  who  shall  have  complied  with  all  its  lawful  requirements, 
a  sum  not  exceeding  $5,000  shall  be  paid  to  the  family  or  depend- 
ents of  each  member  as  he  shall  have  directed."  That  the  constitu- 
tion of  defendant  has  a  like  provision.  That  the  by-laws  provide 
that  each  applicant  shall  enter  upon  his  application  the  name  or 
names  of  the  members  of  his  family,  or  those  dependent  upon  him, 
to  whom  he  desires  his  benefit  paid,  and  the  same  shall  be  entered 
in  the  benefit  certificate.  A  member  may  at  any  time,  when  in  good 
standing,  surrender  his  certificate,  and  have  a  new  one  issued  pay- 
able to  such  beneficiary  or  beneficiaries  dependent  upon  him  as 
he  may  direct.  On  or  about  the  1st  day  of  March,  1887,  for  a  valu- 
able consideration,  the  defendant  company  did  execute  and  deliver 
to  Henry  F.  McGinness  its  benefit  certificate.  No.  11,240,  in  and  by 
which  the  defendant  agreed  to  pay  out  of  its  benefit  fund  to  Louisa 
McGinness,  wife  of  said  Henry,  a  sum  of  money  not  exceeding 
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$3,000,  according  to  the  provisions  of  law  goyeming  said  fund, 
upon  the  death  of  said  Henry  in  good  standing.  Afterwards,  on 
the  dd  day  of  February,  1894,  the  said  Henry  made  application  to 
defendant  to  change  the  beneficiary  named  in  said  policy.  No.  11,- 
240,  from  Louisa  McGinness,  $3,000,  to  Louisa  McGinness  two- 
thirds,  or  $2,000,  and  John  T.  McGinness  one-third,  or  $1,000 
(wife  and  brother).  That  by  section  3  of  the  by-laws  said  Henry 
was  required  to  surrender  his  benefit  certificate  to  the  defendant 
for  the  purpose  of  reissue;  but,  being  unable  to  find  the  same,  he 
made  affidavit  that  said  certificate,  No.  11,240,  was  lost,  and  that  he 
therefore  could  not  surrender  it;  and,  upon  payment  of  certificate 
fee  of  fifty  cents,  this  defendant  reissued  to  said  Henry  the  benefit 
certificate  No.  11,240,  a  copy  of  which  is  attached  to  plaintiff's  peti- 
tion, by  which  defendant  agreed  to  pay  to  Louisa  McGKnness  two- 
thirds  and  John  T.  McGinness  one  third  (wife  and  brother),  a  sum 
of  money  not  exceeding  $3,000,  according  to  the  provisions  of  law 
governing  said  fund  upon  the  death  of  said  member  in  good  stand- 
ing. Defendant  further  says  that  plaintiff,  John  T.  McGinness, 
brother  of  said  Henry,  was  not  on  said  3d  day  of  February,  1894, 
or  at  any  time  subsequent  thereto,  a  member  of  the  family  of  said 
Henry,  nor  was  the  said  John  T.  McGinness  at  said  date,  or  at  any 
time  subsequent,  a  dependent  upon  the  said  Henry,  all  of  which 
was  unknown  to  this  defendant  on  said  3d  day  of  February,  1894, 
and  at  aU  times  subsequent  thereto,  during  the  life  of  said  Henry. 
A  demurrer  to  this  answer  was,  on  hearing,  sustained,  and  judg- 
ment rendered  in  favor  of  plaintiff  for  $1,102  and  costs.  The  cir- 
cuit court  reversed  this  judgment,  and  remanded  the  cause  to  the 
court  of  common  pleas,  with  instructions  to  overrule  the  demuner 
to  the  answer,  and  for  further  proceedings.  The  supreme  council 
seeks  a  reversal  of  the  judgment  in  favor  of  Louisa  McGinness,  and 
John  T.  McGinness  seeks  a  reversal  of  the  judgment  of  the  circuit 
court,  and  an  affirmance  of  the  judgment  of  the  common  pleas. 

Meteb  k  MooNinr,  for  the  Supreme  Council. 
Blandin  k  Bice,  for  Louisa  McGinness. 
James  FrroH,  for  John  T.  McGinness. 

Speab,  C.  J.  (after  stating  the  facts). 
The  right  of  Louisa  McGinness  to  the  entire  fund  may  be  de- 
termined by  considering,  first,  what  are  the  rights  of  John  T.  Mc- 
Ginness to  a  portion  of  it,  inasmuch  as  her  claim  rests  upon  the 
proposition  that  the  second,  or  reissued,  certificate,  is  invalid.  This 
presents  the  question  whether  or  not  Henry,  the  husband,  had 
power  to  substitute  one  who  stood  simply  in  the  relation  of  brother. 
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as  tbe  recipient  of  part  of  the  fund,  and  whether  the  council  had 
power  to  isBue  a  certificate  calling  for  the  payment  of  any  part  of 
the  benefit  to  him.  It  is  to  be  borne  in  mind  that  John  T.  describes 
himself  in  his  petition  as  a  brother  of  the  deceased,  Henry,  and  his 
counsel  claims  that  this  brings  him  within  the  class  designated  by 
the  law  of  the  council,  because  it  is  equivalent  to  an  averment  that 
he  waa  of  the  family  of  the  deceased;  while  the  answer  of  the  coun- 
cil averred  that  John  was  not  of  the  family  of  Henry,  nor  a  depend- 
ent upon  him,  and  its  counsel  contends  that  the  bare  allegation  that 
John  is  a  brother  is  wholly  insufficient  to  bring  John  vnthin  the 
class  prescribed  by  the  charter,  and  to  satisfy  the  requirement  of 
that  clause  of  the  by-laws  which  limits  tbe  payment  of  benefits  to 
the  family  or  dependents  of  a  deceased  member.  Their  conten- 
tion, in  brief,  is  that,  upon  the  admitted  facts,  John  T.  McGinness 
is  not  vnthin  the  class  of  persons  who  might  be  designated  by 
Henry  as  a  beneficiary,  and  that  the  designation  of  him  as 
a  beneficiary  was  an  invalid  act;  that,  therefore,  the  original 
designation  and  certificate  remain  in  full  force;  and  they  cite  State 
vs.  Central  Ohio  Mut.  Belief  Ass'n,  29  Ohio  St.,  399;  State  vs. Moore, 
38  Ohio  St.,  7;  State  vs.  Standard  Life  Ass'n,  id.  281;  State  vs.  Peo- 
ple's Mut.  Ben.  Ass'n,  42  Ohio  St.,  579;  Association  vs.  Gonser,  43 
Ohio  St.,  1;  Legion  of  Honor  vs.  Perry,  140  Mass.^  680;  Daniels  vs. 
Pratt,  143  Mass.,  216;  SkiUings  vs.  Association,  146  Mass.,  217;  Asso- 
daticm  vs.  Jones  154  Pa.  St.,  99;  Bockhold  vs.  Society,  129  Bl.,  441; 
Bac.  Ben.  Soc,  §  46;  and  Nibl.  Mut.  Ben.  Soc,  §  3. 

The  question  thus  presented  is  not  a  novel  one,  nor  do  we  think 
its  solution  difficult.  This  corporation  belongs  to  that  class  of  or- 
ganizations known  as  "  beneficial  societies."  They  are  not  insurance 
companies  The  benefits  secured  by  membership  are  intended  for 
the  relief  of  a  member  when  sick,  and  for  his  family  or  dependents 
at  his  decease.  The  term  "  family,"  it  is  true,  in  a  broad  sense,  in- 
cludes brothers,  as  it  does  sisters,  and  many  others  in  a  remoter 
degree  of  consanguinity,  and  is  sometimes  extended  to  include  a 
group  or  succession  of  persons  connected  by  blood;  but  it  has  never 
been  assumed  in  any  of  the  many  cases  in  which  kindred  questions 
have  been  considered  that  the  word  "  family,"  as  used  in  certificates 
of  this  character,  embraces  so  extended  a  circle,  nor,  indeed,  that 
it  could  take  in  persons  Lot  dependent  upon  a  member.  Applying 
the  familiar  maxim  of  construction  ''  Noscitur  a  sociis,"  the  mean- 
ing in  the  present  case  is  made  plain.  The  term  ''  or  dependents  " 
immediately  follows  the  word  "  family."  The  language,  taken  to- 
gether,  imports  one  who  is  dependent  upon  a  member  for  support, 
as  a  wife  or  child  ^  and  it  will  be  noted  that  the  declared  purpose 
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of  the  organizatioD,  as  specified  in  the  charter^  is  "  to  afford  moral 
and  material  aid  to  its  members  and  their  dependents."  This  lan- 
guage might,  it  is  true,  injclude  a  brother,  but  not  necessarily;  for 
it  might  easily  be  that  the  brother  himself  was  the  head  of  a 
family,  aod,  for  aught  that  appears,  that  is  true  in  the  present  case. 
To  bring  a  brother  within  the  category  of  the  benefit  clause,  it 
would  be  necessary  to  allege  and  prove  that  he  was  in  fact  one  of 
the  family,  in  such  sense  as  to  be,  in  part  at  least,  dependent 
upon  the  member  for  support:  Ballou  vs.  Gile,  50  Wis.,  614.  The 
relationship  of  brother,  standing  alone,  would  be  wholly  in- 
sufiBcient.  The  classes  of  persons  to  be  benefited  being  designated 
in  the  charter,  it  is  dear  that  the  member  would  be  without  power 
to  select  as  a  beneficiary  one  not  so  designated,  and  the  corporation 
equally  without  power  to  accumulate  a  fund  for  persons  other  than 
those  of  the  classes  so  named.  To  attempt,  therefore,  to  designate 
one  who  is  neither  of  the  family  of  the  member,  nor  dependent 
upon  him,  being  inconsistent  with  the  charter  and  the  laws,  was 
wholly  ineffectual  to  accomplish  that  purpose.  Nor  can  we  assume 
that  the  deceased  member  intended  the  procuring  of  the  second 
certificate  to  operate  as  a  revocation  of  the  first  in  the  event  of  its 
invalidity  as  respects  his  brother  John.  It  follows  that  the  allega- 
tion in  the  petition  which  undertakes  to  describe  the  relation  of  the 
plaintiff  to  the  deceased,  when  weighed  in  connection  with  the 
allegations  of  the  answer  respecting  the  character  of  the  council,  was 
insufficient  in  law;  and,  taking  the  two  pleadings  together,  it  is 
clear  that  the  plaintiff  had  no  case.  The  certificate  of  February  3, 
1894,  being  invalid,  and  the  liability  of  council  for  the  whole  amount 
under  the  first  certificate  being  admitted,  it  would  follow  that  the 
original  certificate  should  be  regarded  as  in  force,  and  that  the 
widow  is  entitled  to  the  entire  fund.  There  was,  therefore,  no  error 
in  the  judgment  of  the  circuit  court  affirming  that  of  the  common 
pleas  in  the  case  of  Louisa  McGinness  against  the  supreme  council, 
and  that  will  be  affirmed. 

In  the  other  case,  the  parties  having  erubmitted  their  cause  upon 
the  merits  as  shown  by  the  pleadings,  and  the  law  of  the  case  being 
held  by  the  circuit  court  against  the  plaintiff  below,  there  should 
have  been  a  final  judgment  against  him  in  that  court,  instead  of  an 
order  remanding  the  cause  to  the  comnaon  pleas;  and  now,  pro- 
ceeding here  to  render  such  judgment  as  the  circuit  court  should 
have  rendered,  it  will  be  ordered  that  the  petition  of  John  T.  Mc- 
Ginness be  dismissed  at  his  costs. 

It  is  difficult  to  discover  a  reason  for  the  strange  action  of  the 
common  pleas  in  setting  aside  the  order  of  interpleader  sustaining 
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the  demurrer  of  John  T.  MoGinness  to  the  affidavit,  and  in  effect 
dismissing  him  from  the  case  commenced  by  Louisa  against  the 
council.  The  ruling  is  not  ground  of  error  here,  as  no  proper  ex- 
ception was  preserved,  but  we  are  led  to  notice  it  lest  silence  might 
be  misconstrued.  It  resulted  in  the  prosecution  of  two  suits  on  the 
merits  in  that  court,  where  one  was  sufficient  to  determine  every 
real  issue;  two  error  proceedings  in  the  circuit  court,  and  two  in 
this  court,  and  that,  too,  after  the  defendant  had  shown  its  readi- 
ness to  respond  to  the  court's  order  by  bringing  into  court  the  fund 
in  dispute.  If  the  rules  of  interpleader  are  not  sufficiently  compre- 
hensive to  avoid  such  multiplicity,  it  would  seem  that  they  are  of 
little  use. 


SUPREME  JUDICIAL  COURT  OF  MAINE. 


HILTON 

v$, 

PHGENIX  AS8UB.  CO.,  0¥  London.* 

In  an  action  upon  an  insurance  policy,  submitted  on  report  to  the  law  court 
with  .Jury  powers,  it  appeared  that  the  house  insured  and  burned  was 
unoocnpiea  at  the  time  the  policy  was  issued  and  remained  so  ever  after, 
and  it  was  described  in  the  policy  as  '*  occupied  by  assured."  Another 
house,  insured  bv  the  same  policy,  was  described  as  **  occupied  by  the 
assured  as  a  residence." 

The  court,  being  satisfied  by  an  examination  of  the  evidence  that  the  fact  of 
nonoccupancy  was  known  to  the  defendant's  agent  who  issued  the  pol* 
icy,  held  that,  by  force  of  the  statute  (Rev.  St.,  c.  49,  J  90).  the  agent's 
knowledge  must  be  deemed  to  be  the  knowledge  of  the  derendaut,  and 
that  all  misdescriptions  known  to  the  agent  must  be  regarded  as  waived 
by  the  defendant,  and  that  the  policy  was  not  void  by  reason  of  false 
representations  respecting  occupancy. 

The  house  being  unoccupied  at  the  time  the  policy  was  issued,  and  that  fact 
being  known  to  the  agent,  held,  that  the  policy  is  valid. 

The  defendant,  in  acknowledging  the  receipt  of  the  proof  of  loss,  made  no  ob- 
jection to  it  for  want  of  form  or  omission  of  certificate  of  magistrate,  but 
did  object  on  other  grounds.  Held,  that  there  was  sufficient  evidence  of 
a  waiver  of  informalities  or  omissions  in  the  proof  of  loss. 

Where  the  plaintiff  can  neither  read  nor  write,  and  there  was  a  misstatement 
as  to  occupancy  in  his  proof  of  loss,  which  was  the  mistake  of  the  scrive- 
ner who  prepared  the  proof,  and  it  did  not  appear  that  the  misstatement 
was  intentionally  maae  by  the  plaintiff,  held,  that  the  policy  was  not 
avoided. 

To  knowingly  and  intentionally  overestimate  a  loss,  either  in  items  or  amount, 
in  a  sworn  proof  of  loss,  is  false  swearing,  and  is  fraudulent,  and  bars  a 
recovery ;  but  a  misstatement  honestly  made,  or  a  mistake  of  judgment 
or  memory,  differs  from  one  which  is  knowingly  and  intentionally  false. 
While  the  plaintiff  greatly  overestimated  the  amount  of  his  loss,  he  ap- 
parently proceeded  upon  the  theory  that  he  was  entitled  to  have  money 

•  Deoition  rand^red.  Deo.  30, 1898.    Official  Syllabna. 


Digitized  by 


Google 


310  Supreme  J^idcH  Court  of  Maine.  [Ap^ 

Miongh  to  replace  the  burned  boildiBCS,  And  that  this  was  the  measure 
of  his  loss.  Held,  that  this  was  error,  bat  not  so  unoommon  an  error  9k 
to  Jnstify  the  conrt  in  saying  that  the  mere  fiict  that  the  owner  has  com- 
mitted snch  an  error  is  sufficient  cTidence  of  intentional  false  swearing. 
The  trae  measure  of  damages  is  not  what  it  would  cost  to  replace  the  burned 
buildings  with  new  ones,  but  it  is  the  value  of  the  buildings  themselyes, 
as  they  stood  upon  the  land  just  before  the  fire. 

Geo.  p.  Haley,  for  Plaintiff, 

N.  k  H.  B.  Cleayeb  and  Stephen  C.  Psbbt,  for  DefendanL 

Sataqb,  J. 
Action  on  policy  6f  fire  insurance  dated  September  4, 1889.  The 
case  comes  up  to  us  on  report.  It  is  conceded  that  the  policy  was 
issued  and  the  premium  paid,  and  that  the  property  was  destroyed 
by  fire  September  1, 1892,  within  the  life  of  the  policy.  The  policy 
covered  two  sets  of  buildings  and  other  property.  The  property 
burned  with  the  insurance  upon  it  is  described  in  the  policy  as 
follows: — 

$800  on  frame  dwelling  house  and  L;  $700  on  frame  bam  situate  about  100 
feet  frt>m  said  dwelling,  and  $200  on  hay  therein,— situate  in  school  district 
No.  6,  Wells,  Me.,  and  also  occupied  by  the  insured. 

In  a  preyious  part  of  the  policy,  another  dwelling  house,  also  in- 
sured, was  described  as  "  occupied  by  assured  as  a  residence." 

The  dwelling  house  burned  was  unoccupied  at  the  time  the  policy 
was  issued,  and  remained  nuoccupied  as  a  residence  ever  after. 
The  barn,  during  the  life  of  the  policy,  was  used  ouly  for  storing 
tools  and  hay.  The  policy  was  procured  of  defendant's  agent  at 
Eittery,  by  one  Plaisted,  a  broker,  who  acted  as  agent  for  the  plain- 
tiff. October  22, 1892,  the  plaintiff  furnished  to  the  defendant  a 
written  proof  of  loss,  signed  and  sworn  to  by  him,  in  which  he 
stated  that  his  loss  on  the  house  was  $1,700,  on  the  bam  $1,100,  and 
on  hay  $75;  also  that  the  buildings  were  occupied  at  the  time  of  the 
fire  "  by  the  assured  as  a  residence,  and  for  his  stock  of  cattle,  hay," 
etc.  November  19, 1892,  the  defendant,  by  letter,  acknowledged 
the  receipt  of  the  proof  of  loss,  but  also  stated 

That  such  alleged  proof  of  loss  is  not  accepted  or  recognized  by  this  com- 
pany as  evidence  of  a  claim  under  said  policy,  nor,  if  the  property  mentioned 
therein  has  been  burned,  does  this  company  recognize  or  admit  any  liability 
therefor. 

In  the  same  letter  the  defendant  also  said: — 

Would  state,  in  explanation  of  above,  that,  notwithstanding  your  statement 
that  the  house  was  occupied  by  you  as  a  residence,  we  have,  we  think,  good 
evidence  that  it  was  unoccupied  at  least  sixty  days  previous  to  the  fire.  If 
yon  will  read  the  conditions  of  your  policy,  you  will  find  that  it  makes  it  null 
and  void. 
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June  12, 1893,  the  plaiotiff  gave  the  defendant  notice  in  writing, 
nnder  oath,  that  the  statement  in  the  proof  that  the  house  was  oc- 
cupied by  him  as  a  residence  was  a  mistake  made  bj  the  person 
who  prepared  the  proof  of  loss,  and  asked  that  the  correction  might 
be  made  a  part  of  the  original  proof  of  loss.  The  plaintiff  also 
stated  that 

The  dwelling  house  at  the  time  of  the  fire  was  oconpied  by  me,  not  ae  aresi^ 
dence,  bat  as  occasion  might  require  my  attendance  at  the  farm  upon  which 
the  buildings  were  situated,  no  person  at  the  time  of  said  fire  living  therein, 
the  fnmiture  therein  being  such  as  I  nsed  when  I  stopped  upon  said  farm. 

No  reply  was  made  by  the  defendant. 

The  defendant  sets  up  nonoccupancy  as  one  ground  of  defense, 
and  relies  upon  a  condition  in  the  policy  which  provided  that  it 
should  be  void  if  there  was  any  false  representation  by  the  assured 
of  the  condition,  situation  or  occupancy  of  the  property,  or  any 
omission  to  make  known  every  fact  material  to  the  risk,  or  if  the 
premises  should  become  vacant  or  unoccupied.  So  far  as  the  last 
clause  of  this  condition  is  concerned,  it  cannot  be  said  that  the 
house  became  unoccupied,  because  it  is  undisputed  that  it  was  un- 
occupied when  the  policy  was  issued.  There  was  no  material  in- 
crease of  risk  on  this  ground. 

But  the  defendant  contends  that  the  house  was  insured  as  an 
occupied  house;  that  it  was  so  described  in  the  policy;  that  the 
proper  signification  to  be  attached  to  the  word  "  occupied  "  in  the 
policy  is  "  occupied  as  a  residence."  The  defendant  insists  that  it 
had  no  knowledge  that  the  house  was  unoccupied,  and  that  the  pol- 
icy was  procured  by  the  false  representations  of  the  plaintiff  or  his 
agent.  On  the  other  hand,  the  plaintiff  says  that  the  fact  of  non- 
occupancy  was  well  known  to  the  defendant's  agent  who  issued  the 
policy,  and  that  by  force  of  the  statute  (Rev.  St.,  c.  49,  §  90)  the 
knowledge  of  the  agent  must  be  held  to  be  the  knowledge  of  the 
company,  and  all  omissions  and  misdescriptions  known  to  the  agent 
must  be  regarded  as  waived  by  the  company. 

The  defendant's  agent  is  a  witness,  and  he  testifies  that  he  under- 
stood from  the  plaintiff's  agent  that  all  the  premises  covered  by  the 
policy  were  occupied,  although  he  admits  that  something  was  said 
about  one  of  the  houses  being  unoccupied  for  a  portion  of  the 
time,—"  simply  temporarily,"  but  not  for  any  special  length  of  time. 
Further  on  he  testifies  that  he  understood  the  house  was  occupied 
as  a  residence.  Though  he  admits  that  he  understood  one  of  the 
houses  was  to  be  unoccupied  part  of  the  time,  he  says  he  csax,  give 
no  reason  why  it  was  not  so  stated  in  the  policy.  In  reply  to  a 
question  to  what  extent  the  house  was  to  be  unoccupied,  he  replied: 
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**  I  don't  know  as  I  can  quite  recall  as  to  the  time.  There  was 
something  said  about  his  work.  Whether  it  was  for  haying,  or 
whether  it  was  to  be  occupied  for  haying  time  only,  or  all  except 
haying  time,  I  can't  say ;  but  there  was  some  question  in  regard  to 
it,  which,  as  I  have  already  said,  that  was  to  be  unoccupied.  The 
understanding  was  one  of  the  houses  was  to  be  unoccupied  tempo- 
rarily." This  testimony  was  given  about  eight  years  after  the  event, 
which,  of  itself,  may  afford  some  reason  for  want  of  a  definite  recol- 
lection. If,  as  he  suggests  it  may  have  beeo,  it  was  to  be  '*  occupied 
for  haying  time  only,"  this  would  not  be  wholly  unlike  the  claim  of 
the  plaintiff  that  it  was  occupied  only  as  occasion  might  require  his 
attendance  at  the  farm.  However  this  may  be,  on  September  5, 1889, 
the  very  next  day  after  the  date  of  the  policy,  in  a  letter  in  which 
he  inclosed  the  policy  to  Mr.  Plaisted,  the  defendant's  agent  said: — 

Ton  will  obsenre  I  have  written  it  all  in  one  policy  and  at  the  same  rate. 
Ordinarily,  we  do  not  care  for  unoccupied  buildings  at  any  rate,  but  Fve  no 
doubt  this  is  O.  K.;  hence  I  have  tried  to  do  the  best  I  could  for  your  client. 
Better  bold  the  policy  for  a  few  days,  to  see  if  the  company  kickn  on  it. 

This  letter  was  written  while  the  matter  was  fresh  in  the  recollec- 
tion and  understanding  of  the  writer.  There  is  no  suggestion  in  it 
of  temporary  nonoccupancy.  It  is  evident  that  the  writer  had  in 
mind  two  sets  of  buildings, — one  occupied,  the  other  unoccupied. 
He  has  put  them  both  iuto  one  policy,  at  the  same  rate,  doing  the 
"best"  he  could  for  Mr.  Plaisted's  client.  He  seems  to  have 
doubted  whether  this  would  be  acceptable  to  his  company,  for  he 
advises  Plaisted  to  ''  hold  the  policy  for  a  few  days  to  see  if  the 
company  kicks  on  it."  This  agent  in  his  testimony  explained  that 
this  last  clause  in  his  letter  had  reference  to  its  being  a  "  farm  risk," 
but  we  think  that,  taking  the  letter  as  a  whole,  it  appears  clearly 
that  he  feared  the  company  might  "  kick  "  on  the  fact  of  nonoccu- 
pancy. There  is  much  more  ground  for  saying  that  this  defendant 
was  deceived  by  its  agent  than  there  is  that  the  agent  was  deceived 
by  the  plaintiff  or  Plaisted.  Though  he  had  never  seen  the  plain- 
tiff or  the  premises,  the  agent  reported  to  his  company,  September 
4, 1889,  that  he  had  personally  examined  the  premises  "  a  few  days 
since."  He  seems  to  have  been  anxious  to  have  the  policy  issued, 
and,  perhaps,  to  receive  his  compensation. 

We  must  hold  that  this  agent's  knowledge  was,  in  law,  the  knowl- 
edge of  the  defendant:  Day  vs.  Insurance  Co.  (81  Me.,  244),  and 
that  the  policy  was  not  void  by  reason  of  false  representations  re- 
specting occupancy. 

The  defendant  contends,  in  the  next  place,  that  the  plaintiff  must 
fail  because  his  proof  of  loss  was  not  accompanied  by  the  certificate 
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of  a  magistrate  or  a  notary  public  nearest  the  place  of  fire,  as  re- 
quired by  the  policy,  nor  by  such  a  certificate  as  is  required  by 
statute:  Be  v.  Si,  c.  49,  §  20.  The  plaintifif  strictly  complied  with 
neither  requirement  His  proof  was  sworn  to,  and  he  furnished  the 
certificate  of  a  deputy  sheriff.  But  the  proof  of  loss,  such  as  it  was, 
was  received  by  the  defendant.  No  objection  was  made  for  any 
want  of  form  or  omission  of  certificate.  The  defendant  did  specify 
other  matter  as  a  reason  why  it  refused  to  recognize  the  proof,  or 
its  liability,  namely,  nonoccupancy.  We  think  these  facts,  without 
further  explanation,  afford  Bu£Bcient  evidence  of  a  waiver  on  the  part 
of  the  defendant  of  informalities  or  omissions  in  the  proof  of  loss: 
Bailey  vs.  Insurance  Co.,  56  Me.,  474;  Patterson  vs.  Insurance  Co., 
64  Me.,  500;  Biddeford  Sav.  Bank  vs.  Dwelling-House  Ins.  Co.,  81 
Me.,  566. 

The  policy  provides  that  ''all  fraud  or  attempt  at  fraud,  by  false 
swearing  or  otherwise,  shall  cause  a  forfeiture  of  all  claim  on  this 
company  under  this  policy.''  The  defendant  urges  that  the  plaintiff 
ia  his  proof  of  loss  has  sworn  falsely,  both  as  to  the  occupancy  of 
the  house  and  the  amount  of  his  loss,  and  that  a  recovery  should  be 
barred  thereby.  It  is  not  enough  in  this  respect  that  the  plaintiff's 
statements  in  his  proof  should  be  shown  to  be  untrue,  but  they 
must  be  shown  to  be  knowingly  and  intentionaUy  untrue:  Dolloff 
vs.  Insurance  Co.,  82  Me.,  266;  Atherton  vs.  Assurance  Co.,  91  Me.,  289. 

If  the  plaintiff  understood,  and  we  think  he  did,  that  the  house 
was  insured  as  unoccupied,  we  can  see  no  go^d  reason  why  he 
should  intentionally  misrepresent  the  fact  of  nonoccupancy,  particu- 
larly when  the  falsehood  was  certain  to  be  detected  upon  the  slight- 
est inquiry.  The  plaintiff  can  neither  read  nor  write.  He  testifies 
that  the  mistake  was  that  of  the  person  who  made  up  the  proof  of 
loss.  He  corrected  the  mistake  long  before  this  action  was  brought. 
In  the  absence  of  any  evidence  that  the  company  was  prejudiced  by 
the  misstatement,  we  think  it  ought  not  to  operate  as  a  forfeiture. 

That  the  plaintiff  overestimated  his  loss  we  think  is  true.  The 
defendant  does  not  claim  that  he  misstated  the  items  of  property 
destroyed,  the  house,  the  barn,  the  hay,  or  their  condition  and  situ- 
ation, but  that  he  knowingly  overestimated  their  value  and  his  loss 
in  making  his  sworn  proof  of  loss.  To  knowingly  and  intentionally 
overestimate  a  loss,  either  in  items  or  amount,  is  a  fraud,  but,  like 
all  other  frauds,  it  must  be  proved.  It  cannot  be  presumed  or  sur- 
mised. A  misstatement  honestly  made,  or  a  mistake  of  judgment 
or  memory,  differs  from  one  which  is  knowingly  and  intentionally 
false:  Linscott  vs.  Insurance  Co.,  88  Me. ,  497.  The  latter  is  fraud- 
ulent; the  former  not    A  careful  examination  of  the  evidence  fails 
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to  satiefy  us  that  the  fraudulent  element  has  been  proTed  in  this 
case. 

Preparatory  to  making  hia  proof  of  loss,  the  plaintiff  procured  es- 
timates from  carpenters  of  what  it  would  cost  to  replace  the  burned 
buildings  with  new  ones,  and  he  made  his  proofs  in  accordance  with 
those  estimates.  He  seems  to  have  assumed  that  he  was  entitled 
to  haTe  money  enough  to  replace  the  buildings,  so  far,  at  least,  as 
the  insurance  would  do  it.  This  was  error,  bat  not  so  uncommon 
an  error  in  the  practical  affairs  of  life  as  to  justify  us  in  saying  that 
the  mere  fact  that  the  owner  has  committed  such  an  error  is  suffi- 
cient eyidence  of  intentional  false  swearing:  Williams  vs.  Insurance 
Co.,  61  Me.,  67. 

It  remains  for  us  to  estimate  the  amount  of  the  plaintiff's  loss. 
This  is  a  question  which  should  have  been  submitted  to  a  jury.  The 
eyidence  necessarily  consists  of  the  opinions  of  witnesses.  Very 
much  depends  upon  their  intelligence  and  credibility,  and,  glean  as 
well  as  we  may  from  the  cold  printed  page,  we  cannot  be  sure  that 
we  are  able  to  distinguish  those  to  whom  most  credit  should  be 
given.  A  jury,  seeing  and  hearing  them,  could  judge  better  than 
we.  The  witnesses  estimate  the  loss  all  the  way  from  $1,700  for 
the  house,  and  $1,100  for  the  barn  (which  is  the  same  as  claimed  by 
the  plaintiff  in  his  proof  of  loss),  to  $600  for  both  buildings.  The 
higher  estimates  are  clearly  made  on  a  wrong  basis, — what  it  would 
cost  to  replace  the  burned  buildings  with  new  one&  The  policy  is 
a  contract  of  indemnity  merely:  Donnell  vs.  Donnell,  86  Me.,  518. 
The  plaintiff  is  entitled  only  to  have  his  actual  loss  made  good. 
The  true  measure  of  damages  is  the  value  of  the  buildings  them- 
selves as  they  stood  upon  the  land  just  before  the  fire:  2  Sedg. 
Meas.  Dam.,  §  722.  These  buildings,  though  apparency  in  a  fair 
state  of  repair,  were  old, — some  of  them  very  old.  They  were  no 
longer  in  use,  but  we  cannot  assume  that  they  were  useless.  Upon 
the  whole,  it  is  the  opinion  of  the  court  that  the  plaintiff  should  be 
allowed  to  recover  $800  for  the  loss  of  his  buildings.  He  ako  lost 
five  tons  of  hay,  for  which  he  should  be  allowed  $60.  The  policy 
provides  that  payment  shall  be  made  within  sixty  days  after  due 
notice  and  proof  of  loss  shall  have  been  made  by  the  assured.  We 
think  the  plaintiff  should  recover  interest  after  sixty  days  from  the 
time  he  corrected  his  proof  of  loss,  which  was  June  12, 1893. 

Judgment  for  plaintiff  for  $860,  and  interest  from  August  1 1,1898. 
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SUPREME  COURT  OF  MINNESOTA. 

BROWN 
v», 
EQUITABLE  ASSUB.  80C.  op  United  STiLTEs.*  ] 

The  defendant  issaed  a  policy  of  insurance  on  the  life  of  the  plaintiff,  payable 
to  himself  in  twenty  years.  Subseanently  plaintiff  assigned  tl^e  policy 
to  H.y  by  a  written  assignment  absotnte  in  form,  bnt  in  fact  merely  as  se- 
curity or  indemnity  for  a  loan  which  he  agreed  to  procure  for  the  plain- 
tiff, bnt  which  he  failed  to  do.  H.,  however,  remained  in  the  possession  of 
the  policy,  and  subsequently  assigned  it  to  a  bank  as  security  for  a  loan, 
which  be  has  never  repaid.  The  bank  made  the  loan  relying  on  the  ab- 
solute  assignment  from  plaintiff  to  H..  and  believing,  from  an  examina- 
tion of  it,  Uiat  H.  was  the  owner  of  the  policy,  and  without  any  knowl* 
edge  that  plaintiff  bad  any  claim  to  it,  or  of  any  equities  between  him  and 
H.  When  the  policy  matured,  the  defendant  paid  it  to  the  bank,  but 
with  notice  of  plaintiff's  claim.  From  the  time  the  policy  was  assigned 
to  H.  until  it  matured,  H.  paid  the  premiums  on  it,  which  plaintiff  has 
never  repaid.  Held,  that  the  bank  took  the  assignment  of  the  policy  sub- 
ject to  the  equities  between  plaintiff  and  H.,  and  that  plaintiff  was  not 
estopped,  as  to  the  bank,  to  assert  his  rights,  by  the  fact  that  he  bad  ex- 
ecuted and  delivered  to  H.  an  assignment  of  the  policy  absolute  in  form. 

Bnt  held,  also,  that  H.  had  a  lien  on  the  policy  for  the  premiums  he  h^d  paid ; 
that  this  ri^ht  passed  to  the  bank  by  his  assignment,  and,  to  the  amount 
of  the  premiums  paid  by  H. .  it  was  entitled  to  the  money  on  the  policy. 
And  the  payment  by  the  deiendant  to  the  bank  constituted  a  defense,  pro 
tanto,  to  an  action  on  the  policy. 

Halb  &  MoNTOOHEBT,  foT  Appellant, 

Smith  A  Smith,  for  RespondenL 

Mitchell,  J. 

This  action  was  brought  to  recover  on  a  life  insurance  policy 
which  had  been  paid  at  its  maturity  to  the  Security  Bank  of  Minne- 
apolis; the  plaintiff  claiming  that  he  was  the  owner  of  the  policy, 
and  that  the  defendant  had  no  right  to  pay  the  money  to  the  bank. 
The  action  was  tried  by  the  court,  which  ordered  judgment  for  the 
plaintiff  for  the  face  of  the  policy.  All  the  assignments  of  error 
challenge  the  sufficiency  of  the  findings  of  fact  to  support  the  con- 
clusions of  law.  Omitting  immaterial  matters,  and  stating  the  find- 
ings according  to  their  legal  effect,  they  are  substantially  as  follows: 
On  April  6, 1872,  the  defendant  issued  to  the  plaintiff  a  policy  on 
his  life  for  $2,000,  payable  to  himself  in  twenty  years,  or,  in  case  of 
his  death  before  that  date,  to  his  personal  representative  or  assigns. 
On  Maroh  16, 1881,  the  plaintiff  assigned  the  policy  to  one  Hadley. 
This  assignment,  which  was  indorsed  on  the  policy,  was  absolute  in 
form,  but  was  made  in  fact  merely  as  indemnity  or  security  to  Had- 
ley for  a  loan  of  $1,000,  which  he  agreed  to  shortly  procure  for  the 

*  DeoMon  rendered,  Jan.  80, 1899.    SylUbai  by  the  Conrt. 
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plaintiff,  but  which  he  failed  to  do;  bo  that  the  consideration  foi 
the  assignment  wholly  failed,  and  hence,  as  between  plaintiff  and 
Hadlej,  the  former  was  the  owner  of  the  policy,  and  the  latter  had 
no  interest  io  it  Had  ley,  however,  remained  in  possession  of  the 
policy  until  May  3,  1887,  when  he  assigned  and  delivered  it  to  the 
Security  Bank  as  security  for  money  loaned  by  it  to  him,  and  which 
he  has  never  repaid.  When  the  officers  of  the  bank  took  an  assign- 
ment of  the  policy  as  security,  they  "  did  not  know  how  Hadley  be- 
came possessed  of  the  policy,  or  the  assignment  from  plaintiff,  or 
what  was  the  consideration  for  the  assignment,''  but,  '*  from  an  ex- 
amination of  the  policy  and  the  assignment,  believed  that  Hadley 
was  the  owner  of  the  policy."  They  ''  took  the  absignment  from 
Hadley  for  a  valuable  consideration,  without  any  notice  or  knowl- 
edge of  any  claim  on  part  of  plaintiff  to  the  policy,  and  without 
any  knowledge  or  notice  of  any  rights  or  equities  existing  between 
plaintiff  and  Hadley  ip  any  manner  relating  to  the  policy;"  nor  did 
they  ever  acquire  any  such  notice  or  knowledge  prior  to  the  date  of 
the  payment  of  the  policy  at  its  maturity.  The  policy,  with  the 
two  assignments,  remained  in  the  possession  of  the  bank  until  the 
policy  matured,  in  1892,  when  the  defendant  paid  the  amount  due 
on  it  to  the  bank,  after  taking  from  it  a  bond  of  indemnity  against 
the  claims  of  any  other  persons.  Plaintiff  had  paid  the  premiums 
on  the  policy  up  to  the  time  he  assigned  it  to  Hadley,  in  March, 
1881;  and  thereafter  up  to  the  time  it  matured,  in  1892,  the  pre- 
miums (the  amounts  of  which  are  found  by  the  court)  were  paid  by 
Hadley,  and  have  never  been  repaid  to  him  by  plaintiff.  In  March, 
1884,  plaintiff  notified  the  defendant  not  to  pay  any  money  on  the 
policy  to  Hadley,  or  to  any  one  else  except  himself,  and  that  Hadley 
bad  no  right  to  or  interest  in  the  policy;  but  there  is  no  finding  that 
plaintiff  ever  took  any  active  measures  to  secure  a  return  of  the  pol- 
icy from  Hadley.  He  never  knew  that  Hadley  had  assigned  it  to  the 
bank  until  after  the  defendant  had  paid  it  to  the  bank.  Neither  the 
bank  nor  Hadley  had  any  insurable  interest  in  the  life  of  the  plaintiff 
The  defendant's  defense  is  that  it  has  paid  the  amount  of  the  pol- 
icy to  the  party  entitled  to  it,  to  wit,  the  bank;  and  it  bases  the 
bank's  right  to  the  money  on  two  legal  propositions,  viz.:  (1)  That 
the  policy  was  assignable  to  any  one,  although  not  having  any  in- 
surable interest  in  the  life  of  the  insured;  and  (2)  although,  as  be- 
tween plaintiff  and  Hadley,  the  former  owned  the  policy,  yet  the 
plaintiff,  by  his  conduct  in  clothing  Hadley  with  all  the  indicia  of 
ownership,  is  estopped  to  assert  his  own  rights  as  against  the  bank, 
an  innocent  purchaser  for  value.  The  plaintiff  takes  issues  with  the 
defendant  on  both  propositions. 
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In  view  of  the  conclusion  at  which  we  have  arrived  npon  the  sec- 
ond proposition,  it  becomes  unnecessary  to  consider  the  first,  al- 
though we  remark  in  passing  that  we  have  not  discovered  anything 
which  has  changed  the  impression  as  to  the  state  of  the  authorities 
on  the  question  which  we  expressed  (obiter,  it  is  true)  in  Hogue  vs. 
Provision  Co.,  69  Minn.,  39. 

We  do  not,  however,  place  our  decision  of  the  second  proposition 
upon  the  ground  advanced  by  counsel  for  the  plaintiff  which  is,  in 
substance,  that  estoppels  must  be  mutual  and  reciprocal;  that  only 
parties  to  the  suit,  and  their  privies,  can  take  advantage  of  an  estop- 
pel existing  as  between  themselves;  and  that  an  estoppel  avail- 
able only  to  a  stranger  to  the  action  vnll  not  avail  either  of  the 
parties;  hence,  even  if  an  estoppel  existed  in  favor  of  the  bank 
against  the  plaintiff,  this  is  not  available  to  the  defendant.  This  is 
a  misapplication  of  a  very  familiar  and  well  settled  rule  of  law.  If 
the  defendant  had  paid  the  amount  of  the  policy  to  the  party  who, 
as  between  plaintiff  and  the  bank,  was  entitled  to  it,  that  was  a  per- 
fect defense  to  the  action.  The  issue  before  the  court  was  who 
was  entitled  to  the  money, — plaintiff  or  the  bank;  and  for  this  pur- 
pose it  was  competent  for  the  defendant  to  establish  the  right  of 
the  bank  as  against  plaintiff,  whether  that  right  was  based  upon 
equitable  estoppel  or  upon  contract.  We,  however,  place  our  deci- 
sion upon  the  ground  that,  this  policy  being  a  mere  nonnegotiable 
chose  in  action,  the  bank  occupies  the  exact  position  of  its  assignor, 
Hadley,  and  took  it  subject  to  the  equities  existing  between  him 
and  his  assignor,  the  plaintiff,  unless  the  latter  is  equitably  estopped 
by  his  conduct  from  asserting  those  equities  against  the  bank,  and 
that  there  are  no  facts  in  this  case  which  create  any  such  estop, 
pel.  Upon  the  facts  found,  the  defendant  has  nothing  upon  which 
to  base  an  equitable  estoppel,  except  the  bare  fact  that  plaintiff  de- 
livered possession  of  the  policy  to  Hadley,  accompanied  by  an  ab- 
solute assignment,  without  any  expressed  conditions  or  limitations,^ 
and  thereby  clothed  him  with  the  indicia  of  absolute  ownership. 
The  bank  officers  relied  upon,  and  based  their  behef  of  Hadley's 
ownership  upon,  their  examination  of  the  policy  and  the  assign- 
ment, without  knowing,  and  presumably  without  attempting  to  as- 
certain, how  or  for  what  purpose  the  assignment  to  Hadley  was 
made,  or  what  the  consideration  for  it  was.  If  it  be  said  that  plain- 
tiff was  negligent  in  not  taking  active' measures  to  secure  a  return 
of  the  policy  from  Hadley,  and  in  not  personally  paying  the  pre- 
miums on  his  own  policy,  the  answer  is  that,  if  so,  such  negligence 
did  not  constitute  any  breach  of  duty,  either  legal  or  moral,  to- 
wards the  bank,  or  anyone  else  who  might  see  fit  to  deal  with  the 
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policy.  The  doctrine  that  the  assignee  of  a  nonnegotiable  chose 
in  action  takes  it  subject  to  all  existing  equities  and  defenses  is 
not  confined  to  equities  or  defenses  existing  in  favor  of  the  debtor 
or  obligor  who  executed  the  chose  in  action,  but  it  also  applies  to  cases 
where  the  chose  in  action  has  gone  through  successive  assignments 
to  the  second  and  subsequent  assignees,  if  there  were  equities  sub- 
sisting between  the  original  assignor,  or  any  other  assignor,  and 
his  immediate  assignee,  in  favor  of  the  former. 

What  is  called  the  doctrine  of  "latent  equities"  has  received 
some  judicial  support.     This  means  that  in  a  case  like  the  present 
the  equities  of  plaintiff,  the  original  assignor,  are  latent,  and  cannot 
prevail  against  the  title  of  the  bank,  the  second  assignee;  that  the 
only  defenses  subject  to  which  the  assignee  of  a  nonnegotiable  chose 
in  action  purchases  are  those  existing  in  favor  of  the  debtor  who 
issued  the  obligation  or  security.     This  doctrine  has  been  generally 
condemned  as  unsound,  and  tending  to  extend  the  peculiar  quali- 
ties of  negotiable  paper  to  things  in  action  not  negotiable,  and  to 
destroy  the  fundamental  distinction  between  negotiable  and  nonne- 
gotiable demands.    For  a  full  discussion  of  this  whole  subject,  see 
Pom.  Eq.  Jur.,  §  707,  et  seq.;  Pom  Code  Bem.,  §  154,  et  seq.;  also. 
Bush  vs.  Lathrop,  22  N.  Y.,  535.    The  leading  case  in  favor  of  the 
doctrine  of  "latent  equities"  is  Moore  vs.  Bank  (55  N.  T.,  41), 
which  squarely  overrules  Bush  vs.  Lathrop,  supra;  saying  that  it 
and  McNeil  vs.  Bank  (^6N.  Y.,  325)  cannot  both  stand,  unless  there 
shall  be  found  to  be  a  distinction  between  the  acquisition  of  title 
.  to  stocks  in  a  corporation,  and  choses  in  action  not  negotiable,  and 
then  concludes  that  there  is  no  distinction.    But,  as  Mr.  Pomeroy 
clearly  points  out,  the  court  in  Moore  vs.  Bank  do  not  make  the 
slightest  allusion  to  the  narrow  limits  placed  in  McNeil  vs.  Bank 
upon  the  use  of  the  estoppel;  viz.,  to  cases  in  which  the  assignor,  by 
a  written  instrument  over  his  signature,  confers,  not  only  the  appar- 
ent title,  but  the  unconditional  power  of  disposition  over  the  secur- 
ity.   But  the  most  important  distinction  between  the  two  cases  lies 
in  the  fact  that  in  the  McNeil  Case  the  subject  of  the  assignment 
was  not  a  mere  nonnegotiable  chose  in  action,  but  certificates  of 
corporate  stock,  which  are  universally  dealt  in  by  business  men  as 
if  they  were  in  all  respects  negotiable,  and  are  transferred  from 
hand  to  hand  by  a  blank  assignment  accompanied  by  a  power  of 
attorney  giving  the  holder  full  power  of  disposition  according  to 
the  usual  course  of  dealing  with  like  securities.    The  decision  is 
but  another  instance  of  the  manner  in  which  business  usages  are 
adopted  and  incorporated  into  the  law  by  the  progressive  course  of 
judicial  legislation.    But  no  such  considerations  exist  in  the  ease  of 
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an  ordinary  chose  in  action,  like  a  life  insurance  policy,  which  is  not 
only  nonnegotiable  in  fact,  bnt  is  so  considered  and  treated  by  busi- 
ness men,  And  if,  in  the  case  of  an  ordinary  nonnegotiable  chose 
in  action,  the  effect  of  an  estoppel  be  produced  against  an  assignor 
from  a  mere  assignment,  absolute  on  its  face,  executed  by  the  owner 
and  delivered  to  his  assignee,  it  is  but  an  easy  step,  as  Mr.  Poiiieroy 
suggests,  to  extend  the  doctrine  of  equitable  estoppel  to  the  debtor 
or  obligor  himself,  because  he  has  issued  an  undertaking  which 
creates  an  apparent  liability  against  himself. 

Our  conclusion  is  that  there  was  no  estoppel  against  the  plaintiff 
in  faTor  of  the  bank.  But,  notwithstanding  this,  and  that  the  con- 
sideration for  the  assignment  from  plaintiff  to  Hadley  failed,  and 
even  conceding  that  the  assignment  was  invalid,  still  Hadley  had  a 
lien  upon  the  policy  for  the  amount  paid  by  him  for  premium& 
The  assignment  from  him  to  the  bank  transferred  to  it  all  his  inter- 
est in  the  policy,  which  was  the  amount  of  the  premiums  adyanced 
by  him.  To  that  amount  the  bank  vras  entitled  to  the  money  on  the 
policy,  and  to  that  extent  the  defendant  rightfully  paid  the  money 
to  the  bank;  and  this  constituted  a  defense,  pro  tanto,  to  this  action. 
Therefore,  according  to  the  lindings,  the  court  ought  to  have  de- 
ducted from  the  face  of  the  policy  the  amount  of  the  premiums  paid 
by  Hadley  with  interest,  and  ordered  judgment  against  the  defend- 
ant only  for  the  balance.  The  case  is  remanded,  with  directions  to 
the  court  below  to  modify  its  conclusions  of  law  and  order  for  judg- 
ment in  accordance  with  this  opinion. 

Stabt,  C.  J.  (dissenting). 

The  statute  makes  all  choses  in  action  which  were  not  negotiable 
by  the  law  merchant  so  far  negotiable  that  the  legal  title  thereto 
may  be  transferred  by  an  assignment  thereof,  subject  to  any  de- 
fense thereto,  legal  or  equitable,  that  the  maker  may  have.  There- 
fore, there  is,  in  legal  effect,  written  upon  all  nonnegotiable  paper 
these  words: — 

This  instrument  is  assignable,  subject  to  any  defense  which  the  maker  may 
have  to  it. 

Now,  to  conclude,  from  the  fact  that  the  maker  of  such  an  instru- 
ment is  not  estopped,  because  he  has  issued  an  undertaking  creat- 
ing an  apparent  liability  against  himself,  that  the  payee,  who  has 
clothed  his  assignee  with  the  apparent  absolute  title  thereto,  is  not 
equitably  estopped  from  asserting  any  latent  equities  as  to  such  title 
against  a  bona  fide  purchaser,  is  to  reason  from  false  premises,  be- 
cause in  the  former  case  the  proposed  purchaser  is  admonished  by 
the  law  that,  if  he  buys,  he  does  so  subject  to  any  equities  the 
maker  may  have,  but  in  the  latter  he  is  advised  that  the  payee  may 
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transfer  the  absolute  legal  title  by  an  assignment.  Equally  un- 
sound, it  seems  to  me,  is  the  claim  that  to  apply  the  doctrine  of 
equitable  estoppel,  as  between  the  payee  of  a  nonnegotiable  instru- 
ment and  a  bona  fide  purchaser  who  parted  with  his  money  in  reli- 
ance upon  an  absolute  assignment  of  the  paper,  makes  the  paper,  in 
effect,  negotiable.  The  application  of  the  doctrine  in  such  a  case  does 
not  affect  the  negotiability  of  the  instrument,  or  give  to  it  any  rights 
other  than  such  as  the  statute  gives,  for  it  is  still  subject  to  all  defenses 
valid  as  to  the  original  parties.  In  this  case  the  plaintiff  conferred  upon 
his  assignee  the  apparent  absolute  legal  title  to,  and  ownership  of, 
the  insurance  policy,  and  permitted  him  to  retain  it  and  pay  tbe 
premiums  for  ten  years,  and  then,  after  the  bank  had  honestly 
parted  with  its  money  in  reliance  upon  such  apparent  ownership, 
he  seeks  to  assert  a  latent  equity  existing  between  him  and  his  as- 
signee as  to  the  title.  Upon  the  plainest  principles  of  justice  he 
ought  to  be  estopped  from  asserting  his  equities  to  the  prejudice  of 
the  purchaser,  and  such  seems  to  be  the  law:  Moore  vs.  Bank,  55 
N.  Y.,  41;  Bigelow,  Estop.,  562;  Coleb.  ColL  Sec.  §§  436, 439;  Jones, 
Pledges,  §  466. 

Collins,  J.    I  agree  with  Mr.  Chief  Justice  Start  in  the  dissenting 
opinion. 
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SUPREME  JUDICIAL  COURT  OF  MASSACHUSETTS. 


BROWN 

V8. 

GREENFIELD  LIFE  ASS'N.*\ 
(two  cases.) 

Salt  on  a  life  policy  was  broaght  by  B.  as  administratrix. 

Held,  That  where  B.  was  also  beneficiary  the  salt  wonld  be  sustained  where 

the  statute  requires  the  suit  to  be  brought  in  the  name  or  with  consent 

of  the  beneficiary. 
Held,  That  in  case  of  another  policy  similarly  sued  on  where  another  was 

beneficiary,  such  consent  will  be  presumed  where  he  knew  of  the  suit 

and  was  present  as  a  witness,  and  where  he  failed  to  sue  within  the  time 

stipulated  by  the  policy. 
Heldf  That  a  beneficiary  having  an  insurable  interest  can  assign  the  policy  to 

another  having  no  interest. 

Evidence  of  applications  to  other  insurance  was  relevant  as  to  fraudulent 
misrepresentations. 

Questions  not  answered  in  application  are  not  statements  by  insured. 

Misrepresentations  as  to  having  consumption  are  material  and  are  not  within 
a  statute  that  a  misrepresentation  must  be  fraudulent  in  order  to  avoid 
the  policy.  No  recovery  can  be  had  in  such  case  though  death  was  not 
due  to  consumption.  * 

J.  B.  Cabboll,  W.  H.  McClintock,  and  J.  F.  Stapleton,  Jr.,  for 
Plaintiff, 
Brooks  &  HamiltoNj/ot  Defendant. 

Babeeb,  J. 
The  plaintiff  now  contends  that  upon  inspection  of  the  original 
policies  and  applications,  which  are  before  ns,  it  appears  that  there 
are  snch  substantial  discrepancies  between  the  application  and  the 
copies  annexed  to  the  policies  as  to  require  it  to  be  held,  as  it  was 
held  in  Nugent  ys.  Association  (171  Mass., ),  that  the  applica- 
tions were  not  admissible  in  evidence  as  parts  of  the  contracts,  and 
that  the  defenses  founded  upon  alleged  misrepresentations  by  the 
insured  were  not  open,  and  that,  therefore,  the  defendant's  excep- 
tions should  be  overruled,  because  it  was  not  harmed  by  any  errors 
at  the  triaL  But  we  think  it  would  be  going  too  far  for  us  to  say 
that  verdicts  rendered  under  erroneous  instructions  shall  stand, 
when  it  appears  that  any  defense  will  be  open  upon  a  new  trial. 
Here  all  the  allegations  of  the  declarations  are  denied  by  the  an- 
swers, and  it  cannot  be  said  that  no  other  result  than  fresh  verdicts 
for  the  plaintiff  can  come  from  a  dew  trial. 

*D«otalo&  rMkdered.  Feb.  28.  1890. 
VOL.  XXVIII.-21. 
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One  ezoeption  is  to  the  refdsal  to  rule  that  the  actions  cannot  be 
maintained  b^  the  present  plaintiff,  as  administratrix  of  the  estate 
of  the  insured.  One  policy  is  made  payable  to  her  individually,  and 
the  other  to  one  Graham,  while  each  is  made  payable  to  the  execu- 
tors or  administrators  of  the  insured  if  the  beneficiary  named  is 
not  living  at  the  death  of  the  insured.  The  defendant  contends 
that,  although  an  administrator  may  ordinanly  sue  upon  a  contract 
made  with  his  intestate,  we  have  two  statutes — St.  1894,  c.  225,  and 
id.  c.  522,  §  73— each  of  which  gives  to  the  beneficiary  named  in 
these  policies  the  right  to  sue  in  his  own  name,  and  that  the  right 
so  given  takes  away  the  right  of  the  administratrix  of  the  insured 
to  maintain  these  suits.  There  are  instances  in  which  an  action 
may  be  brought  by  either  of  two  persons.  See  Palmer  Sav.  Bank 
vs.  Insurance  Co.  of  North  America,  166  Mass.,  189.  It  is  not  a 
necessary  consequence  of  the  giving  by  statute  of  a  right  to  sue  to 
the  beneficiary  that  the  statute  wholly  takes  away  the  common-law 
right  of  the  administratrix;  nor  is  it  clear  that  either  of  the  statutes 
cited  applies  to  policies  of  assessment  insurance.  The  provision  of 
Si  1894,  c.  522,  §  73,  allowing  a  person  to  whom  a  policy  of  life  in- 
surance is  made  payable  to  bring  suit  upon  it  in  his  own  name,  is 
not  contained  in  or  derived  from  St.  1887,  c.  214.  It  follows  from 
this  fact  and  from  the  decision  in  Stocker  vs.  Association  (170  Mass., 
224),  that  pohoies  of  assessment  insurance  are  not  dealt  with  by 
this  provision  of  St  1894,  c.  522,  §  73.  There  are  also  reasons  for 
holding  that  policies  of  assessment  insurance  are  not  within  the 
operation  of  St.  1894,  c.  225.  That  statute  is  entitled  "An  act  to 
authorize  the  beneficiary  of  a  life  insurance  policy  to  maintain  an 
action  thereon  in  his  own  name,"  and  the  body  of  the  statute  is  as 
follows:  Section  1.  "The  person  to  whom  a  policy  of  life  insurance 
hereafter  issued  is  made  payable  may  maintain  an  action  thereon  in 
his  own  name."  Section  2.  "This  act  shall  take  effect  upon  its 
passage."  This  language  would  have  been  used  if  the  legislature 
had  in  mind  premium  insurance  only;  while,  if  they  bad  meant  to 
include  also  assessment  insurance,  and  that  written  by  fraternal 
benefit  societies,  the  statute  would  have  said:  "The  person  to 
whom  a  benefit  certificate  or  a  certificate  or  policy  of  life  insurance 
is  made  payable  may  maintain  an  action  thereon  in  his  own  name." 
Besides  this,  the  statute  has  been  treated  as  superseded  and  re- 
pealed by  St.  1894,  c.  522.  In  the  supplement  to  the  Public 
Statutes  issued  under  authority  of  St.  1895,  c.  363,  St.  1894,  c.  225, 
is  said  to  be  superseded  by  St.  1894,  c.  522,  §  73,  and  to  be  re- 
pealed; and  in  the  tables  of  changes  in  the  general  laws  published 
by  direction  of  St.  1895,  c.  363,  in  the  supplement  just  mentioned. 
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and  also  in  the  tables  of  changes  in  the  general  lawa  prepared  yearly 
under  the  provisions  of  St  1882,  c.  238,  and  published  in  the  vol- 
umes of  Acts  and  Kesolves  for  the  years  1894,  1895, 1896,  1897,  and 
1898,  St.  1894,  c.  225,  is  said  to  be  superseded  by  St  1894,  c.  522. 

.  This  points  to  the  conclusion  that,  notwithstanding  the  generality 
of  its  language,  the  legislature  intended  the  provision  of  St  1894,  c. 
225,  to  apply  only  to  premium  insurance,  in  which  case  only  could 
it  be  said  to  be  superseded  and  repealed  by  St.  1894,  c.  522.  How- 
ever this  may  be,  and  even  if  the  provisions  of  St  1894,  c.  225, 
were  merely  duplicated  as  to  premium  insurance  by  St  1894,  c.  522, 
§  73,  and  not  superseded  or  repealed,  we  are  of  opinion  that,  in  the 
circumstances  disclosed  by  the  bill  of  exceptions,  the  plaintiff,  as 
administratrix,  can  maintain  these  actions.  The  statute  does  not  in 
terms  forbid  the  executor  or  administrator  to  sue;  and,  while  it  is 
to  be  so  construed  as  not  to  subject  an  insurer  to  two  judgments  for 
one  cause  of  action,  the  statute  is  in  derogation  of  the  common  law, 
and  may  have  effect  without  wholly  taking  away  the  power  of  an 
executor  or  administrator  to  sue.  We  may  fairly  construe  the 
statute  to  allow  an  executor  or  administrator  to  sue  when  the 
assent  of  the  beneficiary  to  whom  the  policy  is  payable  appears 
or  is  to  be  pre^pmed,  no  action  being  instituted  by  the  bereficiary 
himself. 

In  one  of  these  cases  the  person  who  sues  as  administratrix  of  the 
insured  is  the  beneficiary,  and  her  assent  must  be  assumed.  In  the 
other  case  the  beneficiary  is  a  different  person.  But  it  is  not  con- 
tended that  he  has  himself  instituted  any  suit  It  appears  that  he 
knew  of  this  suit,  for  he  was  present  at  the  trial,  being  summoned  as 
a  witness  by  the  plaintiff,  and  put  upon  the  stand  by  the  defendant 
One  condition  of  the  policy  is  that  no  suit  shall  be  brought  upon  it 
unless  within  one  year  after  the  death  of  the  insured,  who  died  on 
February  4, 1897,  so  that  no  other  suit  can  now  be  brought.  In  this 
case,  also,  it  should  be  assumed  that  the  suit  was  brought  and  is 
prosecuted  with  the  assent  of  the  beneficiary.  If  the  statute  applies 
to  these  policies,  it  precludes  an  executor  or  administrator  of  the 

•  insured  from  maintaining  an  action  without  the  assent  of  the  bene- 
ficiary, if  the  latter  desires  to  sue  and  brings  his  suit  within  a  rea- 
sonable time;  and  his  rights  cannot  "be  injuriously  affected  by  a  prior 
suit  brought  by  an  executor  or  administrator  of  the  insured.  But, 
if  the  beneficiary  does  not  exercise  his  own  right  to  sue,  an  execu- 
tor or  administrator  of  the  insured  may,  with  the  assent  of  the  bene- 
ficiary, maintain  an  action,  notwithstanding  the  statute.  The  excep- 
tion to  the  refusal  to  hold  that  the  actions  could  not  be  maintained 
by  the  present  plaintiff  must,  therefore,  be  overruled. 
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Another  exception,  not  connected  with  those  which  may  arise  as 
to  St.  1890,  c.  421,  §  21,  is  that  to  the  exclusion  of  the  questions  pnt 
to  Graham,  the  beneficiary  in  the  second  policy,  and  who  had  as* 
signed  it  to  one  Murray,  as  security  for  money  due,  as  to  when  that 
indebtedness  was  paid,  and  whether  it  was  paid  before  the  death  of 
the  insured.  It  would 'dispose  of  this  exception  to  say.  that  the  bill 
of  exceptions  does  not  disclose  what  answer  was  expected  to  these 
questions.  We  prefer  to  say  that  it  was  immaterial  whether  the  in- 
debtedness was  paid  before  the  death  of  the  insured.  The  policy 
in  its  inception  was  not  a  wagering  contract:  Campbell  vs.  Insurance 
Co.,  98  Mass.,  381;  and  an  assignment  of  a  policy  issued  to  one  who 
has  an  insurable  interest  is  not  void  because  'made  to  one  who  has 
no  such  interest:  Insurance  Go.  vs.  Allen,  138  Mass.,  24.  The  same 
considerations  require  us  to  overrule  also  the  exception  to  the  re- 
fusal to  give  the  seventeenth  request — that  the  action  on  the  Gra- 
ham policy  could  not  be  maintained. 

The  remaining  exceptions,  whether  to  the  admission  or  exclusion 
of  evidence,  the  refusal  of  instructions  to  the  jury,  or  to  the  charge, 
are  as  to  matters  concerning  the  defenses  under  the  applications, 
and  we  deem  it  unnecessary  to  discuss  them  all.  As  the  defenses 
which  might  be  made  if  the  applications  were  part  of  the  contracts 
were  in  fact  on  trial  by  the  jury,  the  evidence  as  to  applications  by 
the  insured  to  other  insurers  was  relevant  and  competent  upon  the 
issue  whether  his  alleged  misrepresentations  to  the  defendant  were 
made  with  actual  intent  to  deceive.  There  was  no  error  in  the  ruling 
that  the  jury  were  to  disregard  those  questions  in  the  applications 
to  which  no  answer  was  made:  Nugent  vs.  Association,  supra. 
Subdivision  10  of  the  application : — 

(10)  The  following  are  all  the  companies  or  associations  to  which  I  have 
ever  applied  for  any  life  insurance  which  has  heen  refused  on  the  plan  asked 
for,  or  postponed,    »    •    » 

/         Was  in  reality  a  question,  and  did  not  become  a  statement  of  the 
applicant  by  being  left  unanswered. 

The  substance  of  the  whole  evidence  is  set  out  in  the  bill  of  ex- 
ceptions to  the  extent  of  more  than  fifty  printed  pages  of  .oral  tes- 
timony, to  enable  the  defendant  to  contend  here  that  the  verdicts 
were  against  the  weight  of  the  evidence,  and  very  much  of  the  de- 
fendant's brief  and  argument  is  addressed  to  that  question.  It  is 
enough  to  say  in  overruling  that  exception  that  it  could  not  be  sus- 
tained without  holding  that  the  jury  were  bound  to  find  in  accord- 
ance with  the  testimony  of  witnesses  called  by  the  defense,  and 
much  of  whose  testimony  was  as  to  the  acts  and  declarations  of  the 
deceased,  and  tending  to  show  him  guilty  of  fraud.    The  answer  to 
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the  exception  is  that  the  credibility  of  witnesses  and  the  weight  of 
evidence  are  for  the  jury. 

Withoat  discussing  the  rulings  refused  and  given  as  to  other  dis- 
eases, we  think  there  was  error  in  the  manner  in  which  the  court 
below  treated  the  defense  that  the  insured  has  consumption.  We 
think  that  to  be  such  a  serious  disease  tha%,  if  there  is  a  misrepre- 
sentation as  to  it  by  the  insured  in  obtaining  life  insurance,  the  mis- 
representation must  be  held,  as  matter  of  law,  to  be  a  misrepresen- 
tation as  to  a  matter  which  increased  the  risk  of  loss,  within  the 
meaning  of  the  clause  relating  to  that  subject  in  St.  1894,  c.  522, 
§  21,  which  clause,  having  been  part  of  St.  1887,  c.  214,  is  in  accord- 
ance with  the  decision  of  Considine  va  Insurance  Co.  (Mass.),  ap- 
plicable to  assessment  insurance.  Hence  it  was  wrong  to  refuse  the 
instruction  to  that  effect  requested  by  the  defendant;  and  it  was 
also  wrong  to  leave  it  to  the  jury  whether,  if  the  insured  had  con- 
sumption at  or  before  the  time  of  his  application  for  insurance,  that 
fact  did  or  did  not  increase  the  risk  of  loss.  Some  diseases  or  bod- 
ily conditions  are  of  such  a  nature  that  the  question  whether  they 
increase  the  risk  of  loss  is  for  the  jury.  Rupture  was  said  to  be  of 
that  class,  in  Levie  vs.  Insurance  Co.,  163  Mass.,  117.  On  the  other 
hand,  there  are  conditions  and  diseases  of  a  nature  which  requires 
it  to  be  held,  as  matter  of  law,  that  a  misrepresentation  as  to  them 
is  one  as  to  a  matter  which  increases  the  risk  of  loss,  within  the 
meaning  of  the  statute.  That  the  applicant  was  addicted  to  the 
excessive  use  of  intoxicating  liquors  was  held  to  be  such  a  matter, 
in  Rainger  vs.  Association,  167  Mass.,  109.  Consumption  is  of  this 
latter  class.  The  charge  was  also  wrong  in  intimating  that  the  plain- 
tiff might  recover  even  if  the  insured  had  consumption  when  he  ob- 
tained his  insurance,  unless  he  died  of  the  consumption  to  which 
he  was  then  subject.  Whether  his  misrepresentation  as  to  consump- 
tion was  as  to  a  matter  which  increased  the  risk  of  loss  did  not  de- 
pend upon  whether  he  died  of  the  disease,  but  upon  whether  the 
&Gt  that  he  had  consumption  increased  the  risk  that  he  would  soon 
die.    Exceptions  sustained. 
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COURT  OF  APPEALS  OF  KENTUCKY. 


WESTERN  A88UR.  CO. 
v». 

BAY  ET  AL.* 

A  judgment  for  plaintiffs,  upon  issnes  made  by  an  insarer  filed  after  a  demur- 
rer to  the  petition  was  OFerruled,  cannot  be  reversed  for  defects  in  the 
petition,  unless  they  would  be  available  on  a  motion  in  arrest  of  judgment. 

A  defect  in  a  petition  on  a  policv  of  fire  insurance,  in  failing  to  state  that 
plaintiffs  were  the  owners  of  the  insured  property  or  that  they  were  liable 
therefor,  is  cured  by  a  verdict  for  plaintiffs. 

It  was  competent  for  plaintiffs  to  prove,  by  appraisers  selected  by  them  and 
by  companies  other  than  defendant  naving  insurance  on  the  property, 
what  quantity  of  tobacco  was  found  b^  them  to  be  on  hand  at  the  time 
of  the  fire,  from  an  inspection  of  plaintiffs'  books;  the  jury  being  cau- 
tioned by  the  court  that  neither  the  reports  and  viduations  nor  tiie  award 
itself  was  competent  evidence. 

Whether  the  permission  by  plaintifb  to  another  to  use  a  part  of  their  ware- 
house for  rehandling  tobacco  increased  the  risk  on  the  insured  tobacco 
was  a  question  for  the  jury. 

Whether  there  was  a  fraudulent  overvaluation  of  the  insured  goods  in  the 
proofs  of  loss  was  a  question  for  the  jury. 

Gbubbs  &  MoBANGT,  foT  AppelJant. 

DoDD  &  DoDD  and  Phelps  &  Thum,  for  Appellees. 

BUBNHAM,  J. 

This  action  was  instituted  by  Bay  &  Co.,  tobacco  warehousemen 
and  commission  merchants,  to  recover  on  three  policies  of  insur- 
ance, aggregating  $4,000,  by  which  appellant  insured  appellees  for 
the  term  of  one  year  against  loss  or  damage  by  fire  to  "  tobacco  in 
hogsheads  and  packages,  and  samples  of  same  therein,  or  that  of 
others,  where  they  may  be  legally  liable,  while  contained  in  the 
composition  brick  warehouse  building,  occupied  as  a  sales  ware- 
house, situate  at  Nos.  803  to  811  West  Main  Street,  Louisville  Ey.'^ 
Within  the  time  covered  by  these  policies,  the  warehouse,  and  the 
tobacco  contained  therein,  were  destroyed  by  fire.  At  the  time  of 
the  fire  the  appellees  held  other  policies  of  insurance  than  those  of 
appellant,  which  aggregated  $23,500,  and  property  of  the  value  of 
$13,369.90,  covered  by  these  policies,  was  destroyed  by  fire;  and 
they  asked  judgment  for  $2,275.72,  the  proportion  due  on  the  pol- 
icies issued  by  appellant  Appellees  allege  that,  immediately  after 
the  fire,  they  gave  verbal  notice  to  appellant,  and  that  afterwards 
full  opportunity  was  given  it  and  its  agents  to  investigate  the  loss; 
that  thereafter,  on  or  about  the  9th  day  of  April,  1896,  they  pre- 

*  PepiBlOO  rVMdered,  Feb.  1,  1899.    From  Southtoetlem  ReporUr. 
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pared  a  proof  of  loss  upon  the  blank  forms  fumiBbed  hy  appellant, 
wbicb,  by  reason  of  the  destruction  of  their  books  and  papers,  only 
approximated  the  amount  of  the  loss;  and  that  afterwards  they  dis- 
covered that  this  proof  of  loss  was  larger  than  it  should  be,  and  that 
by  inquiries  among  buyers  and  other  parties  who  could  give  infor* 
mation,  this  amount  was  materially  reduced,  of  which  notice  was 
given  to  appellant  A  general  demurrer  to  the  petition  was  oTer- 
roled,  and  defendant,  by  its  answer,  traversed  the  afSrmative  alle- 
gations thereof,  and  denied  liability  to  plaintiffs  in  any  sum  what- 
ever. A  trial  before  a  jury  resulted  in  a  verdict  and  judgment 
for  the  amount  sued  for. 

Appellant  assigns  a  number  of  reasons  why  the  judgment  should 
be  reversed*  It  is  contended  that  the  court  below  erred  in  over- 
ruling its  demurrer  to  the  petition,  because  it  fails  to  allege  that 
the  tobacco  destroyed  belonged  to  appellees,  or  that  they  were 
liable  therefor  to  others.  The  averment  of  the  petition  on  this 
point  is  *'  that  about  the  9th  day  of  February,  1895,  while  the  said 
contract  or  policy  of  insurance  was  in  fall  force  and  efifect.  and  was 
held  and  owned  by  plaintiffs,  the  property  covered  by  the  said  con- 
tract of  insurance  was  visited  by  fire,  and  a  large  amount  thereof, 
viz.,  property  to  the  extent  and  value  of  $18,369.90,  covered  by 
said  policy,  was  destroyed  by  fire,  without  any  fault  on  the  part  of 
plaintiffs."  These  averments,  in  substance,  charge  that  the  tobacco 
which  was  burned  was  that  covered  by  the  policies,  and  the  same 
intended  to  be  so  covered,  and,  we  are  disposed  to  think,  show 
prima  facie  a  good  cause  of  action.  After  the  demurrer  was  over- 
ruled the  defendant  filed  its  answer,  defending,  on  the  merits  of  the 
case,  averments  of  the  petition,  and  the  denials  of  the  answer  clearly 
set  out  the  issue  between  the  parties;  and,  a  trial  having  been  had 
upon  the  evidence  and  a  verdict  found  against  it, ''  the  petition  does 
not  now  stand  upon  demurrer,  and  can  be  reversed  only  for  such 
errors  as  might  be  available  in  a  motion  for  arrest  of  judgment, 
and  defendant  can  rely  upon  no  ground  for  reversing  the  judgment 
bot  such  as  may  go  to  invalidate  the  verdict,  and  thus  tend  to  a 
new  trial  of  the  facts." 

At  common  law,  where  there  was  any  defect,  imperfection,  or 
omission  iu  any  pleading,  whether  in  substance  or  form,  which 
would  be  fatal  on  demurrer,  yet  if  the  issue  joined  be  such  as  neces- 
sarily required  on  the  trial  proof  of  the  facts  so  defectively  stated 
or  omitted,  and  without  which  it  is  not  to  be  presumed  that  either 
the  judge  would  direct,  or  the  jury  would  have  given,  the  verdict, 
such  defect,  imperfection,  or  omission  is  cured  by  the  verdict,  by 
intendment  of  law  after  verdict.    And  this  doctrine  is  laid  down  in 
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Chit  PL,  Bliss,  Code  PL,  and  Lemen,  PL  &  Prao.,  and  has  been  fol- 
lowed by  this  court  in  a  number  of  oases.  In  Bentley  vs.  Bustard 
(16  B.  Mon.,  690),  it  was  held  '*  that,  though  an  answer  do  not  state 
facts  constituting  a  defense,  yet,  if  it  alleged  such  legal  conclusions 
embracing  such  facts,  the  defect  may  be  cured  by  trial  and  verdict 
for  the  defendant;  nor,  if  the  judgment  and  verdict  be  against  him, 
should  he  be  precluded  from  a  reversal  by  erroneous  instructions.'' 
In  Daniel  vs.  Holland  (4  tf.  J.  Marsh,  18),  it  was  held  ''  that  the  rule 
is  that  a  declaration  will  be  good  after  verdict  if  it  contains  alle- 
gations from  which  every  fact  necessary  to  maintain  the  action 
may  be  fairly  inferred;  but  a  fact  will  not  be  presumed  which  can- 
not be  reasonably  implied  by  what  is  alleged,  or  which  has  no 
natural  or  usual  connection  with  any  fact  that  is  averred."  In 
Drake's  Adm'r  vs.  Semonin  (82  Ky.,  291),  being  an  action  for  the 
price  of  goods,  the  plaintiff  failed  to  allege  a  sale  and  delivery  of 
them,  and  the  defendant,  instead  of  demurring,  denied  the  pur- 
chase. Held,  that  the  defect  in  the  petition  was  cured  by  the  ver- 
dict. And  this  doctrine  is  recognized  in  section  134  of  the  Code, 
which  provides  that  the  court  must,  in  every  stage  of  an  action, 
disregard  any  error  ,or  defect  in  the  pleadings  which  does  not  af- 
fect the  substantial  rights  of  the  adverse  party,  and  that  no  judg- 
ment shall  be  reversed  or  affected  by  reason  of  such  error  or  de- 
fect.   The  doctrine  is  discussed  in  Bliss,  Code  PL,  §  438. 

The  second  ground  relied  on  for  reversal  is  that  the  lower  court 
erred  in  permitting  appellees  to  prove  by  the  witnesses,  Bailey 
and  Shackleton  and  Graves,  that  other  insurance  companies  had 
arbitrated  their  losses  with  appellees.  An  examination  of  the  tes- 
timony of  these  witnesses  shows  that  they  were  appraisers  selected 
by  the  companies  and  the  insured  to  ascertain  the  aggregate 
amount  of  loss  sustained  by  Ray  &  Co.,  and  the  object  of  this  tes- 
timony was  to  show  what  quantity  of  tobacco  was  found  by  them 
to  have  been  on  hand  at  the  time  of  the  fire,  from  an  inspection  of 
appellees'  books,  and  whether  or  not  the  books  showed  any  evidence 
of  having  been  changed  or  altered.  The  witnesses  were  permitted 
to  refresh  their  memory  from  an  examination  of  these  reports,  but 
the  court  distinctly  told  the  jury  that  neither  the  reports  and 
valuations  nor  the  award  itself  was  competent  evidence.  We  think 
the  testimony  of  these  witnesses  was  competent  for  the  purpose  for 
which  it  was  introduced,  and»  taken  in  connection  with  the  admoni- 
tion  of  the  court,  was  not  prejudicial  to  appellant 

The  next  ground  relied  on  for  reversal  is  that  the  court  erred 
in  refusing  to  instruct  the  jury  to  find  for  appellant  as  to  the  six- 
teen hogsheads  of  tobacco  owned  by  Story;  and  coupled  with  it 
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the  farther  contention  that  the  permission  by  appellees  to  Story 
to  use  a  part  of  their  warehouse  for  rehandling  tobacco  increased 
the  risk,  and  thereby  voided  the  policy.  The  testimony  shows  that 
this  particular  tobacco  was  on  hand  for  sale  by  appellees,  just  as 
any  other  tobacco  received  by  them  as  warehousemen,  and  whether 
or  not  Story's  occupancy  of  the  building  for  the  purposes  in  which 
he  was  engaged  increased  the  risk  was  properly  a  question  for  the 
jury. 

It  is  also  contended  that  the  original  proof  of  loss  furnished  by 
appellees  set  out  the  value  of  the  tobacco  burned  at  $16,359,  while 
the  corrected  proof  of  loss,  putting  it  at  $13,369.90,  was  not  sworn 
to  and  submitted  to  the  company  in  due  course;  and  appellant  in- 
sists that  this  and  other  facts  contained  in  the  record  manifest  a 
fraudulent  purpose  on  the  part  of  appellees  to  overvalue  the  prop- 
erty, and  recover  for  property  not  destroyed,  and  authorized  the 
peremptory  instruction.  ''As  a  general  rule,  false  swearing  in  a 
proof  of  loss,  to  vitiate  the  policy,  must  be  intentionally  false, 
whether  by  fraudulent  overvaluation  of  the  goods  destroyed  or  a 
statement  of  items  which  really  have  no  existence.  An  innocent 
mistake,  or  a  mistaken,  though  exaggerated,  estimate  of* value,  is 
not  sufficient  to  void  the  policy.  An  overvaluation,  in  order  to  work 
a  forfeiture,  must  be  so  plain  that  it  cannot  be  accounted  for  upon 
the  principle  that  every  man  is  naturally  prone  to  put  a  favorable 
estimate  on  the  value  of  his  property."  See  Richards,  Ins.,  p.  144; 
Insurance  Go.  vs.  Yates,  10  Ey.  Law  Rep.,  984;  Insurance  Co.  vs.  Bead 
(Ky.)  13  aw. ,  1080;  Insurance  Co.  vs.  Freeman,  12  Ky.  Law  Rep.,  894 ; 
Insurance Co.vB.Weides,  14 WalL,376.  The  "  rejection,"  ''receiving," 
and  "  shipping  "  books  of  appellees  having  been  destroyed  in  the  fire, 
it  is  evident  that  they  had  very  incomplete  data  from  which  to 
make  out  an  inventory  of  the  tobacco  destroyed  and  its  value;  but, 
at  all  events,  questions  of  fraud,  false  swearing,  and  fraudulent  mis- 
representation of  the  value  of  goods  insured  and  destroyed  are 
questions  which  it  is  the  province  of  the  jury  to  pass  upon,  and,  in 
the  absence  of  the  instructions  given  in  the  case,  we  are  bound  to 
presume  that  they  properly  submitted  to  the  jury  all  these  ques- 
tions of  fact.    For  the  reasons  indicated,  the  judgment  is  affirmed. 
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BRYAN 

NATIONAL  LIFE  INS.  ASS'N.* 

The  fact  that  a  i>olicy  was  not  isaned  nntil  •ome  days  after  its  date,  does  not 
extend  the  time  for  pavinff  premiums  stipulated  to  be  dne  on  the  same 
monthly  date  on  which  the  policy  was  aated,  to  the  date  on  which  the 
policy  was  actually  issued. 

Where  the  premium  is  required  by  the  poliev  to  be  paid  when  due,  and  the 
receipts  recite  that  the  policy  was  not  in  force  after  that  time  until  it  was 
paid,  the  provision  is  not  waiyed  by  a  practice  of  receiying  oYerdue 
premiums. 

A  mere  collector  is  not  presumed  to  be  authorized  to  waive  prompt  payment. 
Nor  is  a  promise  to  call  again  such  waiver. 

Where  the  company,  after  death  of  the  insured,  promised  to  |>ay  on  condition 
that  the  overdue  premium  was  paid,  and  the  condition  is  not  complied 
with,  it  is  not  liable. 

Jacob  W.  Mathewbon  and  Qsoboe  T.  Bbowv^  for  Plaintiff. 

Chables  E.  SALi8BnBT,/or  Defendant 

Stinebs,  J. 

The  plaintiff  sues  to  recover  on  a  policy  of  insurance  payable  to 
her  on  the  life  of  her  daughter,  dated  March  22, 1890,  the  terms  of 
which  required  the  payment  in  advance  of  a  certain  sum  or  of  one 
dollar  on  the  15th  day  of  each  month  for  twenty  years,  at  the  option 
of  the  plaiutiff,  who  chose  the  latter  mode.  The  application  was 
dated  March  18, 1890,  at  which  time  the  first  payment  was  made, 
and  BO  on  until  December  15,  1891,  when  the  last  payment  was 
made.  The  iusured  died  January  28, 1892.  The  defense  is  that 
the  policy  had  lapsed  by  nonpayment  of  premium.  The  jury  gave 
a  verdict  for  the  defendant,  and  the  plaintiff  petitions  for  a  new 
trial.  The  plaintiff  contends  that  the  policy  had  not  lapsed  be- 
cause, the  payments  being  due  on  the  15th  of  each  month,  the  first 
payment  was  not  due  until  April  15,  1890,  and  so  the  payment 
made  in  December,  1891,  was  not  due  until  January  15,  1892,.  and 
another  would  not  be  due  until  February  15,  1892,  thus  leaving  the 
policy  in  force  at  the  time  of  the  death.  We  do  not  think  that  the 
policy  can  be  so  construed.  Payment  being  required  in  advance, 
the  payment  made  at  its  issue  would  go  until  the  next  pay  day 
should  come.  The  fact  that  this  would  be  three  days  less  than  a 
month  does  not  affect  the  case,  since  payments,  being  parts  of  a 
fixed  total,  were  not  payments  for  a  month,  but  payments  due  on  a 

*  UeoitioQ  rendered,  Jan.  16. 189*. 
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particular  day  of  a  month.  The  policy  lapsed,  therefore,  and  can- 
not be  sustained  on  the  ground  that  the  premiums  had  been  paid 
as  required  by  the  policy. 

Only  one  exception  was  taken  by  the  plaintiflf.  Referring  to  a 
second  call  made  by  a  collecting  agent,  two  or  three  days  before 
the  insured  died,  the  plaintiff  showed  that  a  girl  answered  the  bell, 
and  the  question  was  asked, ''  What  did  he  say  to  you?  "  The  an- 
swer was  excluded,  and  exception  was  taken.  But  later  on,  with- 
out objection,  so  far  as  the  record  shows,  the  witness  answered:  ''I 
told  him  she  was  sick  in  bed.  He  went  away,  and  said  he  would 
call  again."  As  the  plaintiff  had  t&e  benefit  of  the  testimony,  the 
exception  falls.  Indeed,  the  answer  is  one  of  the  grounds  on  which 
she  relies  in  this  petition,  and  it  is  before  us  as  a  part  of  the  record. 

A  claim  is  made  that  other  premiums  had  been  received  after  the 
15th,  and  hence  the  defendant  had  led  the  plaintiff  to  believe  that 
it  would  not  be  exacting  as  to  the  day  of  payment.  It  is  true  that 
payment  had  been  so  received,  but  each  receipt  had  in  it  this 
clause:  — 

It  being  imderstood  and  accepted  as  a  condition  by  the  member,  that  if 
this  payment  is  made  after  the  regolar  time  allowed  for  payment  in  the  policy 
has  expired,  the  policy  was  not  in  force  from  the  date  when  the  amount  re- 
ceived was  dae  until  the  date  of  this  receipt,  and  the  association  is  not  re- 
epon^sible  for  any  claim  that  may  arise  under  the  policy  during  said  time, 
and  the  above  amount  is  accepted,  and  the  policy  reinstated  only  on  the  ex- 
press condition  that  a  member  is  alive,  and  in  sound  mind  and  body,  and  in 
good  health,  and  of  temperate  habits,  at  the  date  of  this  receipt. 

The  plaintiff,  therefore,  had  notice  that  the  company  claimed  the 
right  to  treat  the  policy  as  lapsed  from  nonpayment  of  premium  on 
the  day  named.  Of  course  it  could  reinstate  the  policy  by  accept- 
ing the  premium  on  the  conditions  named,  but  otherwise  the  con- 
tract would  not  be  performed  by  the  plaintiff.  But  the  plaintiff 
urges  that  the  agent  to  collect  the  premiums  represented  the  com- 
pany, and  had  the  authority  to  waive  the  condition  of  payment  on 
the  day  named,  and  to  extend  it,  which  she  claims  that  he  did  by 
saying  that  he  would  call  again.  In  support  of  this  position  the 
case  of  Heaton  vs.  Insurance  Co.  (7  R  I.,  502),  is  relied  on,  in  which 
the  court  said  that  the  company  may  waive  a  condition  in  its  policy, 
and  that,  if  the  insured  is  allowed  to  act  upon  the  confidence  of 
buch  waiver,  the  company  is  estopped  to  deny  the  fulfillment  of  the 
condition.  The  waiver  in  that  case  was  by  the  act  of  an  agent,  but 
the  opinion  shows  that  no  question  was  raised  before  the  jury  as  to 
the  agent's  authority,  which  makes  it  a  very  different  case  from 
this  one.  There  can  t>e  no  question  as  to  the  correctness  of  the 
proposition  of  the  court,  but  it  has  no  application  to  this  case,  un- 
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less  we  can  find  that  the  agent  had  authority  to  act  for  the  company 
in  the  extension  of  time.  The  same  proposition  was  held  in  Milk- 
man vs.  Insurance  Co.,  20  R.  I.,  10. 

The  next  step  in  the  plaintiflfs  argument  is  that,  under  Mowry  ts. 
Insurance  Co.  (9  B.  I.,  346),  the  agent  had  such  authority.  The 
ruling  sustained  in  the  case  was  this:  *'  That  if  Shepley  was  the 
regular  agent  of  the  company  in  this  State,  then  he  had  (in  the  ab- 
sence of  eyidence  to  the  contrary)  full  authority  to  act  for  the  com- 
pany, and  that  any  limitation  on  this  authority  must  be  brought 
home  to  the  knowledge  of  the  plaintiff."  In  this  case  it  appears 
that  the  collectors  were  not  the*^' regular*'  or  general  agents  of  the 
company,  authorized  to  represent  it  in  this  State,  and  that 
they  had  no  authority  to  bind  the  company  by  a  waiver.  It 
also  appears  that  the  plaintiff  had  notice  of  this  fact  in  her  receipt 
for  premiums,  not  only  in  the  clause  already  quoted,  but  also  in  a 
notice  printed  on  the  receipt  that  it  was  "  not  valid  unless  counter- 
signed by  manager  of  this  association  at  Providence,  B.  L"  In 
Wilson  vs.  Insurance  Co.  (4  B.  L,  141),  it  was  held  that  an  agent 
empowered  merely  to  receive  applications,  and  to  transmit  them  to 
the  company,  to  receive  the  pohcy,  and  to  issue  it  to  the  applicant 
on  payment  of  the  premium,  is  not  the  agent  of  the  company;  and 
this  decision  was  adhered  to  in  Beed  vs.  Insurance  Co.  (17  B.  I., 
785),  although  it  was  admitted  to  be  contrary  to  the  current  of 
recent  authority,  upon  the  ground  that  it  bad  become  along  estab- 
lished rule  in  this  State.  The  presumptive  authority  of  a  collector 
is  much  slighter  than  that  of  one  to  receive  applications  for  insur- 
ance and  to  deliver  the  policy.  We  think  no  authority  is  to  be 
presumed  in  the  collector  as  a  matter  of  law.  Upon  the  facts  it  is 
clear  that  there  was  no  waiver.  The  collector  testified  that  he 
called  at  the  house  on  the  14th  or  15th  of  January,  1892,  the  day 
before  or  the  day  the  premium  was  due,  but  he  did  not  get  the 
money.  The  plaintiff  states  the  same  thing  in  a  letter  to  the  com- 
pany, in  which  she  says:  "  I  write  to  ask  a  great  favor  of  you,  and 
to  explain  why  my  daughter  neglected  to  pay  the  last  dues  on 
her  insurance.  When  the  agent  called  on  the  15th  of  January 
she  did  not  have  the  money.  The  next  time  he  called  she  had  gone 
out  to  get  it,  but  was  not  able  to  go  down  to  the  branch  office,  as 
she  was  taken  suddenly  ill."  The  evidence  therefore  shows  that  at 
the  first  call  there  was  a  simple  default*  There  was  no  promise  to 
delay  payment,  and  consequently  no  reliance  upon  a  promise  as  a 
reason  for  nonpayment  The  most  that  can  be  claimed  is  that 
previous  payments  had  been  received  after  they  were  due,  but  as  to 
these  there  was  notice  that  the  policy  had  lapsed,  and  that  its  rein- 
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statemeDt  was  a  matter  of  grace,  and  not  of  right.  Mach  stress  is 
laid  apon  a  card  which  was  used  for  a  few  receipts  in  1890,  with 
these  words:  ''Always  have  your  dues  ready,  so  as  not  to  detain 
the  agent,  for  he  has  many  calls  to  make,  and  cannot  afford  to  call 
more  than  once."  But  this  notice  has  no  suggestion  that  another 
call  will  be  made  after  the  day  of  payment,  and  it  is  followed  by 
this  caution:  "  If  possible,  keep  a  few  months  paid  ahead.  Then  you 
win  be  on  the  safe  side."  Here  is  a  plain  intimation  that  ooe  would 
not  be  ''  on  the  safe  side,"  who  was  not  ready  for  payment  when  it 
was  due.  The  notice  is  entirely  consistent  with  a  second  call  within 
the  time.  The  policy  having  lapsed  on  January  15th,  the  question 
is  whether  the  subsequent  call  of  the  agent,  and  his  promise  to  call 
again,  amounts  to  a  waiver  or  an  estoppel.  We  do  not  think  it 
does.  Up  to  this  point  the  plaintiff  had  neither  been  led  to  do  nor 
to  refrain  from  doing  anything  in  regard  to  the  payment  by  any 
word  or  act  of  the  company  or  its  agent,  and  as  to  receiving  previ- 
ous payments  after  the  time  there  was  an  express  notice  of  the  con- 
sequences. The  company  had  done  all  it  could  be  required  to  do 
by  the  policy,  if  not  more.  The  act  of  the  agent  was  not  only 
purely  gratuitous,  but  it  does  not  appear  that  the  payment  was 
ready  then  or  afterwards.  Under  these  circumstances  the  verdict 
must  have  been  for  the  defendant. 

The  plaintiff  claims  that  the  custom  of  the  company,  as  shown  in 
previous  payments,  was  a  waiver  of  the  time  of  payment^  citing  the 
following  cases:  Meyer  vs.  Insurance  Co.  (51  How.  Prac,  268),  in 
which  it  appeared  that  dividends  were  allowed  to  be  applied  in  re- 
duction of  premiums  upon  a  statement  from  the  company.  Appli- 
cation for  such  a  statement  was  seasonably  made,  but  it  was  not 
given,  as  it  had  been  for  a  series  of  years,  and  as  was  necessary  in 
order  to  inform  the  insured  how  much  he  was  required  to  pay. 
This  had  been  agreed  to  by  both  parties.  The  plaintiff  lived  in 
Buffalo,  N.  Y.,  and  the  defendant  was  located  in  the  city  of  New 
York.  Its  local  agent  had  been  withdrawn  from  Buffalo  shortly 
before  the  time  of  payment,  so  that  the  plaintiff  was  obliged  to 
correspond  with  the  officers  of  the  company.  Receiving  no  reply 
for  about  three  months,  when  the  defendant  notified  her  that  the 
policy  was  canceled  for  nonpayment  of  premium,  the  court  held 
that  the  policy  was  not  forfeited,  because  the  company  had  failed 
to  comply  with  its  admitted  agreement,  and  brought  about  the  fail- 
ure to  pay  by  its  own  disregard  of  duty.  In  Buckbee  vs.  Insurance 
Co.  (18  Barb.,  541),  Insurance  Co.  vs.  Lester  (62  Ga.,  247),  and  In- 
surance Co.  vs.  Scheidler  (18  Neb.,  495),  the  company  had  received 
the  money  without  insisting  upon  a  forfeiture,  and  hence  it  was  held 
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that  its  right  to  claim  a  forfeiture  was  waived.  These  cases,  there- 
fore, are  not  in  point.  Tripp  ts.  Insurance  Oo.  (55  Yt,  100),  and 
Thompson  vs.  Insurance  Co.  (52  Mo.,  469),  hold  that  the  habit  of 
receiving  premiums  after  they  are  due  may  amount  to  a  waiver, 
and  that  this  is  a  question  of  fact  for  a  jury.  In  this  they  agree 
with  Davis  vs.  Insurance  Co.,  S.  B.  I.,  277.  As  a  question  of  fact, 
however,  in  view  of  the  notice  by  the  company;  of  the  knowledge 
by  the  plaintifE^  as  shown  in  her  letter,  that  payment  was  required 
on  the  15th;  of  her  understanding  that  on  this  account  she  had  no 
right,  but  asked  the  favor  of  payment;  and  of  the  lack  of  anything 
to  show  that  she  had  been  misled  by  the  company, — we  do  not  see 
how  the  jury  could  have  done  otherwise  than  to  have  found  that 
there  was  no  waiver,  and  so  have  given  their  verdict,  as  they  did, 
for  the  defendant.  One  of  the  plaintiffs  witnesses  testifies  that  she 
went  to  the  office  of  the  general  agent  for  a  proof  of  death,  who 
said:  "  She  hadn't  paid  the  last  payment,  I  said, '  It  will  be  paid.' 
He  said  then,  if  she  hadn't  paid  it,  I  could  take  it  out  of  the  death 
notice.  He  made  it  out.  He  says,  '  She  has  paid  all  the  payment«  ? ' 
I  says,  *Tes,  sir;  you  have  got  it  on  your  books,  haven't  you?* 
He  showed  it  to  me.  He  made  out  the  death  notice,  and  gave  it 
to  me  on  condition  that  I  would  pay  the  other  dollar."  It  is  diffi- 
cult to  understand  from  this  testimony  whether  the  agent  was  act- 
ing upon  the  statement  of  the  witness  that  all  the  payments  had 
been  made,  or  whether  he  gave  the  paper  with  the  promise  that 
the  claim  should  be  paid  on  condition  that  she  would  pay  the  dollar. 
Taking  the  latter  view,  as  most  favorable  to  the  plaintiff  it  does 
not  appear  that  the  dollar  has  been  paid  or  tendered,  and  hence 
the  jury  could  not  have  found  for  the  plaintiff  on  this  ground,  even 
if  it  were  tenable  in  other  respects.  We  think  that  the  verdict 
was  not  against  the  eridence,  and  the  petition  for  new  trial  is  denied. 
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COURT  OF  APPEALS  OF  KENTUCKY. 


MECHANICa'  dt  TRADERS'  INS.  CO. 

FLOYD.* 

1.  Acoyenant  by  insured  in  the  policy  to  keep  books,  and  to  keep  them  looked 

in  a  fireproof  safe  at  night,  is  without  consideration  and  void. 

2.  Where  the  policy  provided  that  coal  oil  not  exceeding  five  barrels,  and 

gunpowder  not  exceeding  twenty-five  pounds,  and  other  merchandise, 
*'not  more  hazardous,''  usual  to  general  stocks  of  merchandise,  might  be 
kept,  the  keeping  of  three  and  a  half  boxes  of  squibs  containing  about  a 
pound  of  powder  will  not  render  the  policy  void. 

3.  The  fact  that  the  agent  who  issued  the  policy  was  ignorant  of  the  fact  that 

the  person  to  whom  it  was  issued  was  a  woman  does  not  render  the  pol- 
icy void. 

S.  B.  4&  R  D.  Yance,  f(yr  Appellant.  ' 

Clat  &  Clay,  for  Appellee. 

White,  J. 

Thitf  action  is  on  a  policy  of  fire  insurance  issaed  January  25, 
1896,  for  one  year,  on  a  stock  of  general  merchandise  and  fixtures, 
all  contained  in  a  one-storj  frame  building  in  the  town  of  Geneva, 
Kj.,  for  the  sum  of  $1,500.  While  the  policy  was  in  force,  the 
house  and  contents  burned,  and  the  allegeid  loss  to  appellee  was 
$1,857.51.  Proof  of  loss  is  alleged,  and  a  refusal  to  pay  the  amount 
of  the  policy.  The  policy  is  filed  with  the  petition.  The  answer 
admitted  the  issual  of  the  policy  as  filed,  but  denied  its  liabilityi 
because,  as  alleged:  (1)  Appellant  would  not  have  issued  the  pol- 
icy if  its  agent  had  been  informed  that  the  property  belonged  to  a 
woman,  and  that,  at  the  date  of  the  issual  of  the  policy,  its  agent 
was  ignorant  of  the  fact  that  the  M.  A.  Floyd  in  whose  name  the 
policy  issued  was  a  woman,  butfthought  and  believed  that  M.  A. 
Floyd  was  the  name  of  a  man,  with  whom  the  negotiations  concern- 
ing the  insurance  were  had.  (2)  Because  of  certain  provisions  in 
the  policy,  viz.:  "  The  foUowing^covenant  and  warranty  is  made  a 
part  of  this  policy:  First  Thejassured  will  take  a  complete  and 
itemized  inventory  of  stock  on  hand,  at  least  once  in  each  calendar 
year;  and,  unless  such  inventory  has*been  taken  within  twelve  cal- 
endar months  prior  to  the  date  of  this  policy,  one  shall  be  taken  in 
detail  within  thirty  days  of  issuance  of  this  policy,  or  this  policy 
shall  be  null  and  void  from  such  date,  and,  upon  demand  of  the  as- 
sured, the  unearned  premium  from  (such  date  shall  be  returned. 

•  DedMon  rMdered.  #»0.  IS,  ISM.    From  Sautkwettem  BtporUr, 
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Second.  The  assured  will  keep  a  set  of  books,  which  shall  clearly 
show  and  plainly  present  a  complete  record  of  business  transacted, 
including  all  purchases,  sales,  and  shipments,  both  for  cash    and 
credit,  from  date  of  inventory,  as  provided  for  in  first  section  of  this 
claim,  and  during  the  continuance  of  this  policy.    Third.  The  as- 
sured will  keep  such  books  and  inventory,  and  also  the  last  preced- 
ing inventory,  if  such  has  been  taken,  securely  locked  in  a  fireproof 
safe  at  night,  and  at  all  times  when  the  building  mentioned  in  tlie 
policy  is  not  actually  open  for  business;  or,  failing  in  this,  the  as- 
sured will  keep  such  books  and  inventories  in  some  place  not  ex- 
posed to  a  fire  which  would  destroy  the  building.    Fourth.  In  the 
event  of  failure  to  produce  such  set  of  books  and  inventories  for 
the  inspection  of  this  company,  the  policy  shall  become  null  and 
void,  and  such  failure  shall  constitute  a  perpetual  bar  to  any  recov- 
ery thereon.    Special  reference  is  had  to  assured's  application  No. 
1,029,  which  is  made  a-  warranty  and  part  of  this  policy."    Again,  it 
is  pleaded  in  the  answer  that,  in  the  application,  appellee  made  cer- 
tain statements  by  way  of  question  and  answer,  viz.:    "Do  you 
keep  account  of  purchases  and  sales  ?  •  Yes.    (B)  Will  you  agree 
to  keep  your  account  books  in  fireproof  safe,  or  take  them  out  of 
building,  every  night?    In  safe.    Inventory:     (B)  Will  you  agree 
£b  keep  your  last  two  inventories  in  a  fireproof  safe,  or  keep  them 
outside  the  building,  every  night?    Yes."    These  statements  are 
alleged  to  be  a  part  of  the  contract  and  warranties.    It  is  alleged 
(1)  that  appellee  did  not  keep  an  account  of  purchases  or  sales  of 
goods;  (2)  that  she  did  not  keep,  or  cause  to  be  kept,  a  set  of 
books  which  presented  a  record  of  her  purchases,  sales  and  ship- 
ments of  goods,  both  for  cash  and  credit,  from  the  date  of  the  in- 
ventory, as  provided  for  in  the  first  section;  (3)  that  she  did  not 
keep  the  last  and  the  last  preceding  inventory  locked  in  a  fireproof 
safe  at  night,  nor  did  she  keep  them  in  a  place  not  exposed  to  a  fire  ' 
which  would  destroy  the  building;  (4)  that  she  did  not  produce  the 
books  and  inventories  for  the  inspection  of  appellant,  and  therefore 
the  policy  is  void.    By  amendment,  appellant  pleaded  that  the  pol- 
icy provided,  among  other  things,  that  "  unless  otherwise  provided 
by  agreement  indorsed  thereon  or  added  thereto,  it  shall  be  void  if 
fireworks  be  kept,  used,  or  allowed  on  the  premises  therein  de- 
scribed, any  usage  or  custom  of  trade  or  manufacture  to  the  con- 
trary notwithstanding."    It  is  then  alleged  that  appeUee  kept  and 
had  three  and  a  half  boxes  of  squibs  in  the  house  without  a  i>ermit 
therefor  indorsed  on  or  added  to  the  policy,  and  without  the  con- 
sent of  appellant,  and  that  the  policy  is  therefore  void.    By  reply, 
appellee  denied  any  failure  to  comply  with  any  and  all  requirements 
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alleged  that  would  avoid  the  policy^  and  pleaded  the  terms  and  con- 
ditions of  the  policy  that  the  property  insured  consisted  "  princi- 
pally of  dry  goods,  groceries,  provisions,  produce,  hardware,  notions, 
and  such  other  merchandise,  not  more  hazardous,^  usual  to  stocks  of 
this  character,"  and  alleged  that  squibs  were  usually  carried  in  such 
stocks,  and  were  not  more  hazardous  than  gunpowder,  coal  oil,  or 
matches,  and  that,  if  such  were  carried  to  the  extent  alleged,  the 
policy  was  not  thereby  rendered  void.  On  the  issues  thus  pre- 
sented, the  case  was  tried  by  a  jury,  who  returned  a  verdict  for 
appellee  for  $1,403.12^,  for  which  sum  a  judgment  was  ren- 
dered, after  overruling  appellant's  motion  for  judgment  notwith- 
standing the  verdict.  After  appellant's  reasons  and  motion  for  new 
trial  were  overruled,  this  appeal  is  prosecuted.  The  reasons  for 
new  trial  assigned  are:  The  verdict  is  contrary  to  the  law  and  the 
evidence;  error  in  giving  instruction  No.  3,  in  relation  to  the  books; 
and  in  refusing  to  give  instruction  A,  peremptory,  because  of  a  fail- 
ure to  keep  books  and  inventory,  and  instruction  B,  also  peremptory, 
because  of  keeping  three  and  a  half  boxes  of  squibs,  in  violation  of 
the  policy,  and  instruction  C,  as  to  fraud  in  obtaining  the  policy. 

We  are  of  opinion  that  there  was  no  error  in  refusing  to  give  in- 
struction C,  for  the  reason  that  a  proper  instruction  was  given  on 
that  sabject. 

Instruction  A,  refused,  was  properly  so,  as  for  the  same  reason 
instruction  3,  given,  was  not  prejudicial  to  appellant.  Instruction  3 
was  error,  but  was  not  prejudicial  to  appellant  It  was  not  entitled 
to  that  instruction.  In  the  case  of  Insurance  Co.  vs.  Angel  (38  S.  W., 
1067),  this  court  said,  in  relation  to  a  clause  for  books  and  inventory 
almost  identical  with  the  one  pleaded  here:  ''But  we  are  of  the 
opinion  that  a  failure  to  comply  with  such  a  provision,  although  in 
the  poUcy,  would  not  work  a  forfeiture  thereof.  It  is  without  con- 
sideration. It  does  not  decrease  the  risk,  and,  at  most,  would  only 
tend  to  the  better  preservation  of  the  evidence  to  show  the  amount 
of  the  loss  sustained  in  case  of  fire.  It  does  not  seem  to  us  that 
it  is  competent  to  contract  with  the  assured  for  the  preservation 
of  testimony  in  behalf  of  either  party."  This  opinion,  supra,  from 
which  we  do  not  recede,  is  conclusive  of  the  question. 

The  policy  provides  in  express  terms  that  appellee  was  insured  in 
her  stock  of  general  merchandise,  etc.,  and  such  other  merchandise, 
not  more  hazardous,  usual  to  stocks  of  this  character.  It  was  pro- 
vided that  coal  oil  not  exceeding  five  barrels,  or  gunpowder  not  ex- 
ceeding twenty-five  pounds,  might  be  kept,  and  it  is  well  known 
that  matches  are  a  part  of  all  stocks  of  this  character.  It  was 
fihown  that  squibs  are  generally  kept  in  such  stocks,  and  that  the 
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three  and  a  half  boxes  coDtained  about  a  pound  of  powder.  Surely 
this  is  not  more  hazardous  than  gunpowder  or  coal  oil,  or  even  par- 
lor matches.  There  is  no  stipulation  as  to  what  kiod  of  receptacle 
the  gunpowder  must  be  kept  in,  and,  for  aught  the  policy  reads,  it 
might  be  inclosed  in  paper  rolled,  which,  as  we  understand  it,  is  a 
squib. 

The  instructions  as  to  the  alleged  fraud  in  procuring  the  policy 
in  the  name  of  a  woman  fairly  present  the  law.  The  jury  finding 
upon  the  issue  of  fact  for  appellee,  their  verdict,  not  being  against 
the  decided  weight  of  the  evidence,  will  not  be  disturbed. 

Judgment  afiirmed,  with  damages. 


SUPREME  COURT  OF  IOWA. 


TAYLOR 

STATE  INS.  CO.* 

Plaintiff  told  the  agent  of  several  companies,  that  he  should  have  $1,000  more 
insurance  and  the  agent  assented.  No  particular  portion  of  the  property 
was  specified  nor  were  the  premium^  or  duration,  or  company  agreed  on, 
but  it  had  previously  been  agreed  that  the  agent  was  to  be  personally 
credited  with  the  premium  as  his  private  account.  After  the  loss  the 
agent  iss^ued  the  policv  specifically  apportioning  the  amount  between 
building  and  stock,  which  was  promptly  repudiated  by  the  principal. 

Heldf  That  this  was  not  other  insurance  within  the  meaning  of  a  previoiis 
policy  prohibiting  such  insurance. 

Held,  That  a  suit  instituted  by  insured  on  the  subsequent  policy,  in  which  he 
alleged  its  validity  and  secured  a  compromise,  did  not  affect  the  case. 
The  effect  of  such  allegation  was  for  the  trial  judffe  to  decide.  The  insured 
was  not  estopped  to  deny  its  validity,  for,  though  antedated,  the  liability 
on  the  first  policy  had  already  attached  before  its  issue. 

O.  B.  Atres  and  J.  W.  Willett, /or  AppdlanL 
Endicott  &  Pratt  and  Stbuble  &  Stigeb,  fur  Appellee. 

Ladd,  J. 
By  the  condition  of  the  policy  sued  on,  it  was  to  become  void  in 
event  "of  any  prior  or  subsequent  insurance,  valid  or  invalid,"  un- 
less written  consent  thereto  was  indorsed  thereon.  On  the  former 
trial  it  was  conceded  that  additional  insurance  was  taken  from  the 
Farmers'  Insurance  Company  subsequent  to  the  issuance  of  this 
policy;  aud  we  held  on  appeal  that  Bowen,  the  defendant's  agents 
was  not  authorized  to  consent  thereto  after  the  destruction  of  the 

*  Deoition  nndtred,  Janiury  M,  1899. 
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property:  98  Iowa,  522.  The  plaintiflf  did  not  indulge  in  conces- 
doBS  at  the  last  trial,  but  insisted  that  no  contract  for  insurance 
was  made,  and  the  trial  court  so  found.  We  may  then  confine  our 
attention  to  this  issue,  for,  if  this  finding  has  support  in  the  evidence, 
the  plaintiff  is  entitled  to  recover.  The  policy  in  suit  was  issued 
April  19, 1893,  for  one  year,  on  property  as  follows: — 

tl,500  on  his  two  and  one  story  brick  and  metal-roof  building,  including 
foundation  walls,  plate  glass,  water-heating  apparatus,  pipes,  radiators,  and 
connections  therein,  situated  on  lots  25  and  26  in  block  14,  Traer,  Iowa,  oc- 
cupied by  assured  on  first  floor  as  a  post  office  and  printing  office ;  second  floor, 
storage.  $300  on  his  post  office  and  office  furniture  and  fixtures,  including 
open  and  lock  boxes,  tables,  cases,  desks,  and  iron  safe  and  lamps'.  $1,200  on 
his  presses,  type,  cases,  stands,  plates,  imposing  stones,  rollers,  printing 
paper,  and  all  other  materials,  not  more  hazardous,  usual  to  a  country  print- 
ing office,  including  one  steam  engine  and  boiler,  all  contained  therein. 

Was  there  other  insurance  ?  The  plaintiff  testified,  in  substance, 
that  about  March  1, 1894,  he  told  Bowen,  then  agent  of  the  Farmers' 
Insurance  Company  and  several  other  companies,  that  he  ought  to 
have  another  $1,000  insurance,  and  the  agent  assented ;  that  nothing 
was  said  as  to  any  particular  portion  of  the  property  to  be  covered, 
or  the  company  to  issue  the  policy,  or  the  length  of  time  it  was  to 
nm;  that  nothing  was  agreed  upon  but  the  amount;  that  no  pre- 
miuiD  was  paid  at  any  time,  but  it  had  been  previously  agreed  he  was 
to  give  Bowen  credit  for  such  premiums  on  his  private  account  for 
advertising;  that  he  and  Bowen  discussed  companies  and  rates, 
but  the  latter  was  to  call  again  for  particulars.  This  is  fully  con- 
firmed by  Bowen,  who,  however,  thinks  he  responded  to  Taylor's  re- 
quest for  additional  insurance  by  saying  he  would  give  it  in  the 
Farmers'  Insurance  Company.  The  property  was  destroyed  by  fire 
March  30, 1894;  and  thereafter,  but  on  the  same  day,  Bowen,  from 
data  and  information  then  obtained  from  Taylor,  issued  a  policy 
in  the  Farmers'  Insurance  Company  as  of  March  29,  1894,  as 
follows : — 

$500  on  his  two  and  one  story  brick,  metal-roof  building,  including  founda- 
tion walls,  plate  glass,  water-heating  apparatus,  pipes,  radiators,  and  con- 
nections therein,  situated  on  lots  25  and  26,  block  14,  Traer,  Iowa.  Occupied 
on  first  floor  as  a  post  office  and  printing  office  by  assured ;  second  floor,  stor- 
age. $500  on  his  presses,  type,  cases,  stands,  plates,  imposing  stones,  rollers, 
printing  paper,  and  all  other  material,  not  more  hazardous,  usual  to  a  country 
printing  office,  including  one  steam  engine  and  boiler  contained  therein. 

That  company  promptly  repudiated  the  policy,  and  unless  issued 
by  Bowen  in  pursuance  of  a  previous  agreement  vnth  Taylor  for 
insurance,  it  did  not  become  effective  to  cover  any  loss.  See  Hub- 
bard vs.  Insurance  Co.,  33  Iowa,  330.  It  was  not  '*  binding  until 
countersigned  by  the  duly  authorized  agent  of  the  company  at 
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Traer,  Iowa."  But,  if  there  was  a  bindiDg  agreemeDt  for  insarance 
between  Taylor  and  Bowen,  it  may  be  conceded  that  the  policy  of 
the  Fanners'  Insurance  Company  related  back,  so  that  it  antedated 
the  fire:  City  of  Davenport  vs.  Peoria  Marine  &  Fire  Ina  Co.,  17 
Iowa,  276.  To  establish  such  a  contract,  the  proof  must  show  the 
essential  elements  to  have  been  determined.  Both  parties  must  be 
bound, — the  one  to  insure,  and  the  other  to  pay  the  premium: 
Sater  vs.  Insurance  Co.,  92  Iowa,  582.  It  was  said  in  Croft  vs.  In- 
surance Co.  (W.  Ya),  that ''  all  elements  must  be  agreed  upon,  and 
if  anything  is  left  open  or  undetermined,  so  that  the  minds  of  the 
parties  hi^ve  not  met,  no  contract  exists,  and  there  is  no  liability  for 
a  loss;  as,  where  the  rate  of  premium  is  left  undetermined,  or  the 
time  when  the  policy  shall  attach,  or  the  apportionment  of  the  risk 
has  not  been  agreed  upon,  or  the  insured  retains  control  over  the  pre- 
mium note  or  any  papers  the  delivery  of  which  is  a  condition  preced- 
ent, or  if  anything  remains  to  be  done  by  the  insured  as  a  condition 
precedent,  as  the  payment  of  premium,  or  if  the  duration  of  the 
risk  is  not  agreed  upon."  The  appellant  devotes  fifty  pages  of  its 
brief  to  showing  that  the  actual  payment  of  premiums  is  not  essen- 
tial to  a  binding  contract.  No  one  would  care  to  dispute  that  prop- 
osition. But  no  authority  is  cited,  nor  can  any  be  found,  holding 
that  no  provision  whatever  for  such  payment  need  be  shown.  Here 
the  premium  was  to  be  credited  on  the  agent's  private  account,  and 
there  was  not  even  a  suggestion  of  its  payment  by  him  to  or  for  the 
company.  The  agent  may  have  expected  to  pay  the  company,  and 
this,  in  a  proper  caij^e,  might  be  inferred  from  their  course  of  deal- 
ing. It  was  not  a  necessary  inference,  however,  and  the  court  may 
have  concluded  otherwise.  Nor  was  the  evidence  such  as  to  pre- 
clude the  conclusion  that  no  company  had  been  selected,  and  that 
Bowen  was  not  authorized  to  issue  the  policy  from  the  company  of 
his  own  choice.  When  was  the  policy  to  attach,  on  what  portions  of 
the  property,  and  how  long  to  continue  ?  These  matters  were  not 
mentioned.  These  essential  parts  of  a  contract  of  insurance,  which, 
to  be  binding,  must  have  been  so  complete  that  nothing  remained 
to  be  done  save  the  execution  of  the  policy,  had  not  been  con- 
sidered. Had  the  policy,  issued  after  the  fire,  been  tendered  the 
day  of  its  date,  Taylor  would  have  been  under  no  obligations  to  ac- 
cept it;  for  he  might  well  have  objected  to  the  distribution  of  the 
indemnity  provided  on  the  property,  the  time  the  policy  was  to 
continue,  the  company  issuing  it,  or  because  Bowen  had  not  ar- 
ranged for  the  payment  of  the  premium.  Can  any  one  doubt  the 
validity  of  every  one  of  these  objections  ?  The  policy  was  evidently 
issued  because  of  the  mere  talk  of  additional  insurance,  and  in  fact 
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based  apon  an  agreement,  entered  into  after  tbe  fire,  in  an  attempt 
to  create  a  liability  whicb  did  not  exist.  It  in  no  manner  violated 
the  clause  of  defendant's  policy  prohibiting  subsequent  insurance, 
as  its  liability  had  already  attached  by  reason  of  the  destruction  of 
the  property. 

2.  The  appellant  insists  that  as  the  plaintiff  conceded  at  the  for- 
mer trial  that  the  policy  of  the  Farmers'  Insurance  Ck>mpany  was 
valid,  and  covered  the  property  burned,  and  as  the  petition  in  his 
suit  on  that  policy  alleged  an  agreement  to  insure,  and  $550  was 
received  thereon  by  way  of  compromise,  the  plaintiff  should  not 
now  be  permitted  to  deny  a  contract,  for  that  insurance  was  in  fact 
made.  But  the  concession  was  entered  for  the  purposes  of  that 
trial  only,  as  appears  from  the  evidence.  It  might  be  shown  in 
evidence.  The  same  may  be  said  of  the  petition,  proofs  of  loss, 
and  receipt  for  the  amount  paid.  All  these  were  in  the  nature  of 
admissions.  The  weight  to  be  attached  to  them  was  for  the  court, 
and,  in  view  of  the  positive  statements  of  Bowen  and  Taylor,  we  are 
content  with  its  conclusion.  It  is  also  said  that  the  plaintiff  is 
estopped  by  reason  of  these  matters  from  pleading  or  proving  the 
nonexistence  of  the  contract  The  liability  of  the  defendant  had 
already  attached,  and  we  know  of  no  reason  for  relieving  it  from 
the  payment  of  the  amount  justly  due.  The  Farmers'  Insurance 
Company  never  ratified  the  act  of  its  agent  in  dating  its  policy  back, 
and,  not  liable  for  the  loss,  it  had  tbe  undoubted  right  to  buy  its 
peace  without  acknowledging  such  liability.  Hughes  vs.  Insurance 
Co.  (Neb.)  59  N.  W.  112,  is  not  in  point.  There  the  policy  had  been 
procured  by  an  agent,  and  the  principal,  in  bringing  suit  on  it, 
ratified  the  agent's  act  in  obtaining  the  policy.  One  may  not  deny 
the  truth  of  an  allegation  successfully  urged  in  a  former  action  'be- 
tween the  same  parties,  but  he  is  not  ordinarily  estopped  from 
doing  so  in  an  independent  action  against  another  party,  not  privy 
to  the  defendant  in  tbe  first  suit:  Perkins  vs.  Jones,  62  Iowa,  345; 
MeLemore  vs.  Nuckolls,  37  Ala.,  662;  Boileau  vs.  Rutlin,  2  Exch., 
665;  Beatty  vs.  Randall,  5  Allen,  441;  7  Am.  &  Eng.  Ei^c.  Law,  3; 
The  defendant  was  not  induced  to  change  its  attitude  in  the  slight- 
est degree  by  reason  of  that  suit,  and  ought  not  to  be  permitted  to 
use  it  as  a  shield  to  avoid  the  payment  of  a  just  debt. 

3.  Other  matters  are  argued,  but  what  we  have  said  disposes  of 
the  case.  The  questions  to  which  objection  was  made,  if  admitted 
to  be  defective,  worked  no  prejudice.  As  to  ruling  on  motion  to 
retax  costs,  see  Palmer  vs.  Palmer  (Iowa).  Our  conclusion  renders 
it  unnecessary  to  pass  upon  the  appellee's  motion  to  tax  costs. 

Affirmed. 
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COURT  OF  APPEALS  OF  KENTUCKY. 

HOME  INS.  Co.,  OF  New  York, 

v», 

HEARS.* 

The  insared  took  oat  a  fire  poli<^y  and  a  tornado  policy  together  from  the 
same  company.  Being  afterwards  about  to  become  sole  owner  of  the 
property  which  belonged  to  his  firm,  and  desiring  to  discontinue  the  tor- 
nado policy,  he  wrote  to  the  company  and  did  not  pay  a  preminm  note 
which  became  due,  and  which  was  for  future  insurance  on  both  policies, 
pending  an  adjustiment.  The  company  replied  that  the  matter  had  oeen 
referred  to  the  ag^ent.  The  latter  persuaded  him  to  continue  the  insur- 
ance, and  told  him  the  note  could  be  paid  any  time  wifhin  a  week^ 
During  that  time  the  fire  occurred. 

Heldy  That  payment  of  the  note  was  waived. 

Held,  That  prompt  denial  of  liability  was  a  waiver  of  proofs  of  loss. 

D.  H.  Smith,  for  Appellant, 

J.  W.  TwYMAN  and  J.  P.  Hobson,  for  Appellee. 

Hazblbigo,  C.  J. 

Appellant  seeks  to  avoid  liability  under  the  insurance  policy  sued 
on  by  appellee  on  the  grounds — First,  that  the  proof  of  loss  had  not 
been  furnished,  as  required  by  the  terms  of  the  policy;  second,  that 
there  was  a  change  in  the  title  and  possession  of  the  insured  prem- 
ises; and,  third,  that  the  loss  occurred  while  appellee  was  in  default 
in  the  payment  of  the  premium  note  due  several  months  before  the 
fire.  It  is  clear,  as  substantially  admitted  by  counsel  for  appellant, 
that  the  first  defense  was  waived  by  the  prompt  denial  of  liability  on 
the  part  of  the  company  when  informed  of  the  loss.  Nor  is  there 
any  merit  in  the  second  defense,  there  being  no  proof  whatever  of 
any  change  in  the  title  or  possession  of  the  premises.  The  proof  is 
to  the  contrary.  It  is  admitted  that  the  premium  note  due  on  De- 
cember 1,  1894,  was  still  unpaid  in  March,  1895,  when  the  fire  oc- 
curred. Briefly,  the  appellee's  excuse  for  nonpayment  is  that  when 
the  premium  became  due,  be,  one  of  the  firm  who  were  joint  own- 
ers, was  about  to  become  the  owner  of  the  entire  property,  and,  not 
desiring  to  continue  the  policy  in  connection  with  the  tornado  pol- 
icy, which  had  been  taken  at  the  same  time  in  the  same  company, 
he  wrote  the  company  advising  it  of  the  contemplated  change  of 
ownership,  and  asking  for  terms  on  which  he  could  have  a  cancella- 
tion of  the  tornado  policy  and  a  renewal  or  continuance  of  the  fire 
policy.  The  premium  note  due  in  December  was  for  future  or  un- 
earned insurance,  and  included  the  premium  of  the  tornado  x>olicy. 

f  pepisiou  roDdered,  January  17,  1899. 
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After  some  correspondeDce,  the  company  finally  wrote  him,  in  sub- 
stance, that,  upon  change  of  ownership,  the  proper  indorsements 
might  be  made  on  the  policies,  but  that,  if  the  tornado  policy  was 
to  be  canceled,  the  company  would  be  "  entitled  to  short  rates  and 
expense  of  writing  the  risk."    It  concluded  its  letter  with  these 
words:  "We  have  referred  this  matter  to  our  solicitors,  Messrs. 
Sympson  k  Oaddie,  asking  them  to  call  upon  you  and  have  it  satis- 
factorily arranged/'    Sympson  did  call  upon  appellee,  E.  J.  Mears, 
who  had  conducted  the  correspondence,  and,  after  explaining  what 
was  meant  by  "  short  rates,"  etc,  Mears  agreed  to  let  the  policies 
stand  as  they  were.    He  was  at  work  in  a  field,  and  be  testifies  that 
he  asked  Sympson  about  paying  the  notes,  and  the  latter  told  him 
to  send  the  money  to  the  company.     He  then  asked  him,  "When?" 
and  Sympson  answered,  "Any  time  within  a  week  would  do."    The 
property  burned  within  less  than  a  week  after  this,  and,  in  fact,  on 
the  day  appellee  had  intended  sending  the  money.    It  is  made  clear 
by  the  proof  that  the  letter  of  the  company  induced  the  appellee  to 
await  the  visit  of  tha  agents,  Sympson  &  Ga<^ie,  who  were  author- 
ized to  arrange  the  matter  of  continuance  or  cancellation  of  the  pol- 
icies.   But  for  the  delay  of  this  visit,  the  money  would  have  been 
sent  before  the  loss  occurred.    Under  these  circumstances,  we  think 
the  company  liable.    Its  conduct  in  extending  the  time  of  payment 
for  a  week  firom  the  conference  between  Sympson  and  Mears,  and 
ui  writing  the  letter  referring  the  matter  in  controversy  to  its  local 
ag'ents  for  adjustment,  who  were  to  call  on  the  insured,  is  wholly 
^consistent  with  an  intention  to  insist  on  a  forfeiture  of  the  policy 
^ot  nonpayment  of  the  premium  note,  and  is  altogether  consistent 
^th  the  intention  to  waive  the  stipulation  as  to  forfeiture.    The 
P'^t)ceedings  on  the  trial  were  in  accordance  with  these  views  of  the 
^^>  and  the  judgment  is  affirmed.    See  Moreland  vs.  Insurance  Co. 
(^rO  46. 
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SUPREME  COURT  OF  CALIFORNIA. 


PHCENIX  INS.  CO. 

ft. 

HANCOCK.* 

Policies  insorinff  ''the  estate"  were  procared  by  one  of  two  heirs,  but  were 
repudiated  by  the  other  heir,  who  was  administratrix. 

Held,  That  they  were  competent  to  insure  the  interest  of  the  procnrer,  and  he 
was  liable  for  the  premium. 

William  F.  Gibson,  for  Appellant. 

E.  W.  McGbaw,  for  BespondenL 

Britt,  C. 

Action  to  recover  the  unpaid  premium  on  several  policies  of  fire 
insurance  issued  by  plaintiff  on  certain  buildings  which  are  part  of 
the  estate  of  one  Samuel  Hancock,  deceased.  Said  estate  is  in  pro- 
cess of  administration,  and  the  administratrix  thereof  and  the  de- 
fendant in  this  action,  Robert  J.  Hancock,  are  the  sole  heirs  of  said 
deceased.  The  policies  purported,  respectively,  to  insure  **the 
estate  of  Samuel  Hancock,  deceased,"  against  loss  on  the  several 
buildings  described.  There  was  evidence  that  thev  were  issued  on 
the  procurement  of  defendant,  and  were  delivered  to  him.  Neither 
himself  nor  the  administratrix  was  named  personaUy  in  the  instru- 
ments, and  she  repudiated  any  concern  therein.  Defendant  claims 
that  the  policies  are  not  contracts  of  his,  that  they  do  not  insure  his 
interest  in  the  property,  and,  hence,  that  he  ought  not  to  be  liable 
for  the  premium.    There  was  a  verdict  and  judgment  for  plaintift 

W^  see  no  difficulty  in  the  case.  The  phrase,  '^ estate  of  Samuel 
Hancock,  deceased,"  used  in  the  policies  to  describe  the  party  or 
parties  insured,  was  sufficient  to  extend  the  protection  of  the  in- 
surance to  the  interest  of  defendant  as  well  as  that  of  the  adminis- 
tratrix in  the  property:  Clinton  vs.  Insurance  Co.,  45  N.  ¥.,  464; 
Weed  vs.  Insurance  Co.,  133  N.  Y.,  401;  Fire  Ins.  Ass'n  vs.  Mer- 
chants' A  Miners'  Transp.  Co.,  66  Md.,  339;  The  Sydney,  27  Fed., 
125.  Compare  Civ.  Code,  §  2591.  Although  defendant  had  no 
authority  to  procure  insurance  for  the  administratrix,  yet  she  could 
have  ratified  his  act,  even  after  the  occurrence  of  a  loss:  Hooper  vs. 
Robinson,  98  U.  S.,  528.  That  she  did  not  do  so,  but  declined  any 
interest  in  the  policies,  could  not  impair  their  effect  as  insurance 
upon  defendant's  interest  in  the  property,  nor  affect  his  liability  for 

•  Decision  rendered,  Deo.  81, 1898. 
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the  premium:  FiDDej  vs.  Insurance  Co.,  5  Mete.  (Mass.),  192,  196. 
The  judgment  and  order  denying  a  new  trial  should  be  aflBrmed. 
I  concur:  Seabls,  C. 

Feb  Oubiam.    For  the  reasons  given  in  the  foregoing  opinion,  the 
judgment  and  order  denying  a  new  trial  are  affirmed. 


SUPREME  COURT  OF  IOWA. 


CABNES 

Vf. 

IOWA  TRAVELING  MEN'S  ASS'N.* 

Where  an  association,  regulated  by  by-laws  and  a  constitation,  was  after- 
wards incorporated,  and  the  charter  did  not  provide  for  modifying  anv 
member's  previous  contract  without  his  consent,  the  liability  on  sncn 
contract  will  be  governed  by  the  original  constitution. 

The  presumption  is  in  favor  of  death  from  ordinary  causes  in  the  absence  of 
evidence  of  suicide. 

Where  death  resulted  from  taking  morphine,  the  question  whether  it  was  ac- 
cidental depends  on  whether  he  accidentally  took  more  than  he  Intended. 
If  he  took  more  than  he  intended,  even  without  knowing  that  it  would 
cause  death,  there  can  be  no  recovery  under  an  accident  policy. 

The  burden  of  proof  is  on  the  claimant  to  show  death  from  accident,  and  if  the 
probabilities  are  equal  there  can  be  no  recovery  on  an  accident  policy. 

CuMMiMS,  Hewitt  k  Wright,  for  Appellant, 

Baily  k  Ballbeich,  fur  Appellee, 

Labd,  J. 

When  the  certificate  of  membership  was  issued*  to  Oscar  D.  Games 
the  constitution  of  the  asisociation  provided  for  indemnity  whenever 
the  death  of  a  member  occurred  "  from  an  accidental  cause,  except 
while  said  member  shall  be  under  the  influence  of  intoxicating 
liquors  or  narcotica"  As  afterwards  amended,  the  articles  of  incor- 
poration and  by-laws,  with  the  same  exception,  limited  such  indem- 
nity to  injuries  "e£fected  through  or  by  external,  violent,  and  acci- 
dental means."  We  may  determine,  then,  at  the  outset,  whether 
the  liability  of  the  association  is  fixed  by  the  constitution  and  by- 
laws at  the  time  the  certificate  was  issued  or  those  in  force  when 
Games  died.  The  certificate  entitled  him  to  *'  all  the  benefits  ac- 
cruing from  such  membership,  under  the  provisions  of  the  constitu- 
tion and  by-laws "  of  the  association.  Now,  the  by-laws  relate  en- 
tirely to  the  manner  of  transacting  the  business,  and  the  constitution 

•  DmUIoii  rend«r«d,  Oct.  11, 1898. 
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coDtained  all  tbe  provisions  with  respect  to  the  terms  and  condi- 
tions of  insurance.  The  power  to  amend  the  by-laws  was  limited 
to  matters  not  provided  for  in  the  constitution,  and  that  could  be 
revised  or  amended  only  on  a  two-thirds  vote  of  the  members. 
Nothing  in  it  authorized  the  association  to  amend,  and  thereby  bind 
a  member  to  any  change  in  the  contract  yirithout  bis  assent,  nor  do 
the  amended  articles  purport  to  change  existing  contracts  or  to  au- 
thorize any  such  change  by  the  adoption  of  by-laws.  In  the  absence 
of  such  provisions,  the  articles  and  by-laws  as  amended  cannot  be 
treated  as  retroactive  in  their  operation.  Mere  silence  as  to  the 
effect  of  revision  and  amendment  of  the  constitution  and  by-laws 
will  not  warrant  the  inference  that  any  change  wrought  will  limit 
or  extend  the  obligation  theretofore  created  by  the  issuance  of  cer- 
tificates'of  membership.  Statutes  are  construed  so  as  to  give  them 
a  prospective  operation,  unless  the  intention  that  they  operate  re- 
trospectively is  clear  and  undoubted,  and  it  is  not  perceived  why 
the  same  canon  of  construction  should  not  be  applied  to  the  rules 
adopted  by  a  mutual  insurance  association  for  the  transaction  of  its 
business  and  the  government  of  its  members:  Hobbs  v&  Associa- 
tion, 82  Iowa,  107;  Sieverts  vs.  Association,  95  Iowa,  710;  Benton 
vs.  Brotherhood  (111.).  Of  the  contention  that,  by  changing  from  ^ 
voluntary  to  an  incorporated  association,  the  former  ceased  to  exist, 
and  riBcovery  must  be  had,  if  at  all,  under  the  articles  and  by-laws 
of  the  latter,  it  is  enough  to  say  that  such  an  issue  is  neither  raised 
in  the  pleadings  nor  established  by  the  proof. 

2.  As  no  evidence  indicated  Carnes  to  have  been  under  the  influ- 
ence of  intoxicating  liquors  or  narcotics,  the  important  inquiry  was 
whether  his  death  occurred  from  an  accidental  cause.  The  testi- 
mony is  not  in  conflict  On  the  16th  day  of  March,  1896,  being 
Monday,  he  was  suffering  from  neuralgia  in  the  ^e,  and  remained 
at  home  during  the  afternoon  aod  the  following  day.  He  obtained 
morphine  from  some  source,  and  duiing  this  time  took  it  for  the 
relief  of  the  pain.  He  went  out  for  whiskey  Tuesday,  but  is  not 
known  to  have  obtained  any.  The  physic^n  found  him  that  day 
lying  on  a  cot  with  clothes  on,  complaining  of  pain  and  soreness  in 
his  face  and  the  back  of  his  neck,  and  was  informed  by  Games  that 
he  had  taken  during  Monday  night,  two  quarter-grain  tablets  of 
morphine.  The  doctor  prescribed  tablets  with  no  morphine  in 
them,  and  whiskey,  which  was  administered  in  the  form  of  a  hot 
punch.  He  undressed  and  went  to  bed  downstairs,  his  clothes  re- 
maining in  the  room.  His  wife  left  him  at  about  10  o'clock  p.  m  , 
and  found  him  unconscious  at  6:30  the  following  morning.  In  the 
meantime  he  had  taken  none  of  the  whiskey  or  tablets  prescribed, 
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aod  BO  morphine  was  found  in  the  room  or  about  his  clothes.  He 
ooDtinued  in  a  comatose  condition  for  about  four  hours,  when  he 
died.  That  his  death  was  caused  by  morphine  taken  between  the 
time  his  wife  left  his  bedside  on  Tuesday  evening  and  when  she 
foaxid  him  dying  the  next  morning  is  conceded.  How  much  mor- 
phine be  took  is  not  known,  but  it  was  enough  to  cause  death,  and 
the  physicians  differ  somewhat  as  to  the  amount  necessary  to  do 
tbifi.  Tbere  are  three  possible  ways  to  account  for  Games'  death: 
\  (1)  Se  may  have  taken  the  morphine  with  the  purpose  of  commit- 

ting Buicide;  (2)  he  may  have  taken  more  than  he  intended, — that 
is,  several  quarter-grain  tablets  instead  of  one  or  more;  and  (3)  he 
may  ha?e  intended  to  take  the  amount  he  did,  and  misjudged  the 
effect  it  would  produce.    There  is  nothing  in  the  evidence  or  sur- 
Toxiuding  circumstances  pointing  to  suicide,  and,  as  every  one  is 
^^pposed  to  be  endowed  with  the  instinct  of  self-preservation,  he 
^  be  presumed  not  to  have  voluntarily  ended  his  life:    Insurance 
^'  T8    McConkey,  127  U.  S.,  661;  Cronkhite  vs.  Insurance  Co.,  75 
*^^-*  116;  MaUory  vs.  Insurance  Co.,  47  N.  ¥.,  62;  Freeman  vs.  In- 
^'^nce  Co.,  144  Mass.,  672;  Insurance  Co.  vs.  Wiswell  (Kan.  Sup.). 
^^  I  Am.  &  Eng.  Enc.  Law,  331.    He  must  then  have  either  taken 
^P^^  lOQrphine  than  he  intended,  or  taken  what  he  intended  and 
/^^jud^ed  its  effect&    If  he  took  more  than  he  intended, — that  is, 
tended  to  take  one  or  two  quarter  grains,  and  by  mistake  and  in- 
^^^'tence  took  much  more, — this  was  accidental,  and,  if  death  was 
,    ^^Bed,  the  beneficiary  is  entitled  to  recover.    But  suppose  he 
^  ^   jxtst  the  amount  of  morphine  he  intended,  and  misjudged  the 
,     ^^  it  would  produce;  may  death  so  occasioned  be  said  to  result 
,    *^ii  accidental  cause  ?  Webster  defines  "  accidental "  as  "hap- 
■/   ^^S  by  chance  or  unexpectedly;  taking  place  not  according  to 
,  ,    ^^nal  course  of  things," — and  an  **  accident,"  as  "  an  event  that 
^^    place  without  one's  foresight  or  expectation;  an  undesigned, 
^^D,  and  unexpected  event;  chance;  contingency.    Such  unfor- 
-  ^»  extraordinary,  extraneous  interference  as  is  out  of  the  range 
.^^^dinary  calculation."    It  is  defined  in  Paul  vs.  Insurance  Co. 
^  ^^  J?.  T.,  472),  as  the  "  happening  of  an  event  without  the  aid  and 
^gn  of  a  person,  and  which  is  unforeseen."    See  valuable  notes  to 
^^»  case  in  8  Am.  St.  Rep.,  763.    In  McGlinohey  vs.  Casualty  Co., 
W  lije.,  261),  it  is  said:    "The  definition  of  'accident'  generaUy 
^sented  to  is  an  event  happening  vnthout  any  human  agency,  or, 
i'  happening  through  human  agency,  an  event  which,  under  the 
drcamstances,  is  unusual,  and  not  expected,  to  the  person  to  whom 
it  happens."     Bouvierthus  defines  "accident:"    "An  event  which, 
ouder  the  circumstances,  is  unusual  and  unexpected  by  the  person 
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to  whom  it  happens.  The  happening  of  an  event  without  the 
concurrence  of  the  will  of  the  person  by  whose  agency  it  was 
caused;  or  the  happening  of  an  event  without  human  agency." 
The  courts  have  frequently  defined  accident,  and  an  examination  of 
the  authorities  indicates  but  little  difference  of  opinion.  See  Love- 
lace vs.  Association  (Mo.  Sup.);  Supreme  Council  vs.  Gturrigus  (lad. 
Sup.);  1  Am.  k  Eng.  Edc.  Law,  291.  It  will  be  observed  that  this 
policy  insures  against  death  from  an  accidental  cause,  and  not  an 
accidental  death.  It  is  possible  that  under  the  definitions  referred 
to  the  death  of  Carnes  was  accidental,  but  if  he  took  the  amount 
of  morphine  intended,  and  a  result  oot  anticipated  occurred,  then 
the  cause  of  death  was  not  accidental,  for  he  intended  to  do  the 
very  thing  he  did.  The  morphine  was,  under  the  circumstances, 
taken  by  design.  The  result  only  was  unforeseen, — unintended. 
This  distinction  was  recognized  by  Judge  Dyer  in  Barry  vs.  Asso- 
ciation (23  Fed.,  712),  who,  in  charging  the  jury,  said:  **  The  term 
'  accident '  is  here  used  in  its  ordinary,  popular  sense,  and  in  that 
sense  it  means  happening  by  chance, — unexpectedly;  taking  place 
not  according  to  the  usual  course  of  things  or  not  as  expected.  In 
other  words,  if  a  result  is  such  as  follows  from  ordinary  means  vol- 
untarily employed,  in  a  not  unusual  or  unexpected  way,  then,  I 
suppose,  it  cannot  be  called  a  result  effected  by  accidental  means. 
But  if,  in  the  act  which  precedes  the  injury,  something  unforeseen, 
unexpected,  unusual  occurs,  which  produces  the  injury,  then  the 
injury  has  resulted  from  the  accident  or  through  accidental  means." 
See  id.,  131  U.  a,  100.  In  3  Joyce,  Ins.,  §  2863,  quoting  from 
Glidero  vs. Insurance  Co.  (29  Scot.  L.  R,  303),  it  is  said  that  ''a  per- 
son may  do  a  certain  act,  the  result  of  which  act  may  produce  un- 
foreseen consequences,  and  may  produce  what  is  commonly  called 
'  accidental '  death,  but  the  means  are  exactly  what  the  man  intended 
to  use,  and  did  use,  and  was  prepared  to  use.  The  means  were  not 
accidental,  but  the  result  might  be  accidental"  See,  also.  Accident 
Co.  vs.  Carson  (Ky.).  Now,  it  is  impossible  to  say,  from  the  evi- 
dence, whether  Carnes  took  more  morphine  tablets  than  he  intended 
to  take,  or  whether  he  took  just  what  he  did  intend,  and  misjudged 
their  effects.  Death  might  have  been  occasioned  in  either  way,  and 
one  is  as  likely  as  the  other.  Under  such  circumstances,  can  it  be 
left  to  the  jury  to  guess  which?  The  burden  of  proof  was  upon  the 
plaintiff  to  show  that  death  resulted  from  an  accidental  cause,  and, 
the  evidence  leaving  this  unestablished,  she  failed  to  make  out  a 
case.  It  is  said,  however,  that  death  will  be  presumed  to  have  re- 
sulted from  accident,  and  that  the  burden  of  proof  is  upon  the  de- 
fendant to  show  the  contrary.    But  an  examination  of  the  cases 
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does  not  augtain  this  contentioD.  They  go  no  farther  than  to  bold 
that,  where  the  ineored  has  introduced  evidence  tending  to  show 
^  injury  to  be  the  result  of  an  accident,  the  burden  of  proof  is  on 
the  insurer  to  establish  as  a  defense  that  the  insured  was  within 
some  exceptions  of  the  policy.  See  Hess  vs.  Association  (Mich.); 
Badenfeld  vs.  Association,  154  Mass.,  77;  Association  vs,  Wiswell 
(Kan.  Sup.).  The  plaintiff  wholly  failed  to  prove  the  cause  to  have 
^een  accidental,  and  this  will  not  be  presumed.  It  was  necessary 
^  do  this  in  order  to  bring  the  case  within  the  terms  of  the  policy. 
Keversed. 


SUPREME  COURT  OF  ALABAMA. 


^STKRN  AS8UE.  CO.,  op  Toronto, 


HALL  ET  AL.* 

®  ^^l^ction  by  insurer  of  an  interested  party  as  arbitrator,  will  justify  a 
^"^f  usal  by  insured  to  submit  to  arbitration  as  stipulated  in  the  polioyy 
^*^fJ  persistence  in  such  selection  will  justify  a  suit  on  the  policy, 
^"^^xment  in  such  case  that  the  insurer  refused  to  have  the  loss  asjcertained 
p  .  ^^  provided  in  the  policy,  will  be  sustained. 
^  ^^x^ce  of  amount  of  loss  is  admissible  in  such  suit. 

^^^  each  party  had  selected  an  arbitrator,  who  had  chosen  an  umpire,  and 
^^'tier  a  disagreement  during  the  appraisal,  this  insured's  arbitrator  re- 
^^=&9ed  to  act  longer,  and  the  insured  refused  to  allow  the  other  two  to 
^^xuplete  the  appraisement,  on  the  ground  that  they  were  interested,  and 
^*>«re  was  no  proof  of  such  fact,  the  insured  will  not  be  excused  from  his 
„  ,  ^'^ilure  to  arbitrate. 

^^er  failure  to  admit  liability,  nor  demand  for  arbitration  is  a  denial  of 
■^ ability  which  would  waive  the  right  of  arbitration.    . 

"^^X.^!.  T.  London,  John  Londqn,  and  R.  W.  Walker,  for  Appellant, 

Shabpe,  J. 
-*^hi8  is  an  action  upon  a  fire  insarance  policy  iesaed  by  appellant 
^  ^lie  appellees,  and  is  in  this  court  upon  a  second  appeal.    The 
^^  controversy  arises  out  of  the  clause  therein  providing  for  ar- 
bitration oi  differences  as  to  loss.    After  remandment  of  the  cause 
there  remained  in  the  record,  besides  the  general  issue,  which  is 
numbered  1^  the  special  pleas  numbered,  respectively,  2, 3,  4,  and 
6;  the  sixth  having  been  withdrawn.    Plea  No.  2  sets  out  the  clause 
in  question,  and  avers,  in  substance,  that  differences  arose  as  to  the 

•  DdcUioa  rMKler«d,  Not.  39. 1898. 
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loss;  that  defendant  requested  that  an  appraisement  be  bad,  as 
proTided  by  the  policy;  and  that  plaintiffs  refused  to  have  the  loss 
BO  ascertained,  wherefore  the  actioD  was  not  maintainable.  Plea 
No.  3  avers  a  further  stipulation  in  the  policy  to  the  effect  that  the 
loss  should  not  be  payable  until  sixty  days  after  its  ascertainment 
by  such  appraisement,  and  that,  though  the  appraisement  was  re- 
quired by  defendant,  no  award  as  to  the  loss  had  been  made  or 
furnished  to  defendant.  Plea  No.  4  avers  a  further  provision  of 
the  policy  to  the  effect  that  no  suit  thereon  should  be  maintainable 
until  after  compliance  with  such  provision  for  appraisement,  and 
that  plaintiffs  refused,  after  demand,  to  have  the  loss  so  ascertained. 
Plea  No.  5  sets  up,  substantially,  that,  after  appraisers  had  been  se- 
lected and  bad  begun  to  act,  plaintiffs  induced  the  one  selected  by 
them  to  refuse  to  act,  and  refused  inspection  of  the  damaged  prop- 
erty to  the  other  appraiser  and  the  umpire,  so  disabling  them  to 
appraise  the  loss.  The  demurrers  were  again  interposed  to  these 
pleas  and  overruled.  Plaintiffs  replied  generally,  and  filed  ten 
replications  to  each  of  the  special  pleas,  designating  them  by  letters 
from  (a)  to  (j),  consecutively,  and  demurrers  were  sustained  to  all 
excepting  (e),  (g),  (h),  (i),  and  (j),  as  to  each  of  which  demurrers 
were  overruled.  Rejoinders  general  and  special  were  filed,  upon 
which  the  plaintiffs  surrejoined.  The  sufficiency  of  the  pleas  is  not 
a  question  before  us,  the  assignments  of  error  being  upon  the  rul- 
ings upon  demurrers  to  replications  and  upon  subsequent  proceed- 
ings. The  replications  to  which  the  assignments  of  error  relate 
each  set  up,  in  avoidance  of  the  pleas,  fault  and  misconduct  on  the 
part  of  appellant  respecting  the  matter  of  arbitration.  As  the  appli- 
cation of  the  proof  to  the  general  issues  formed  thereon  must 
determine  the  result  of  this  appeal,  it  is  well  to  notice  them  partic- 
ularly :  Replication  (e),  after  setting  out  the  stipulation  in  question, 
avers  that  the  *'  said  defendant  wholly  failed  and  refused  to  comply 
with  its  obligation  contained  in  said  stipulation  in  said  policy." 
Replication  (g)  avers  that  upon  appellees'  demand  for  such  arbitra- 
tion *'  said  defendant  failed  and  refused  to  select  a  competent  and 
disinterested  appraiser  as  by  said  policy  provided."  The  substance 
of  replications  (h)  and  (i)  is  the  selection  by  appellant  of  a  partial 
and  interested  appraiser  to  act  in  the  arbitration;  and  replication 
(j)  sets  up  an  attempted  arbitration,  wherein  appellant  selected  an 
interested  appraiser,  which  fact  of  interest  was  unknown  to  plain- 
tiffs, and  a  refusal  to  act  with  him  on  the  part  of  the  appraiser  se- 
lected by  appellees  after  learning  of  such  interest 

By  the  opinion  rendered  upon  the  former  appeal,  to  which  we 
now  adhere,  the  stipulation  in  question  was  held  valid  and  binding 
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upon  the  parties:  Assurance  Co.  vs.  Hall,  112  Ala.,  318.  The  pro- 
vision for  arbitration  is  collateral  to  the  contract  for  insurance,  and, 
if  it  fails  of  accomplishment  without  fault  of  parties,  they  are  rele- 
gated to  their  legal  rights  independent  thereof:  Pretzf elder  vs. 
Insurance  Co.,  116  N.  C,  491;  Braddy  vs.  Insurance  Co.,  115  N.  C, 
354;  Insurance  Co.  vs.  Hocking,  115  Pa.  St.,  416.  After  disagree- 
ment as  to  the  loss,  and  a  request  by  either  party  for  arbitration, 
both  parties  were  under  the  duty  to  act  in  good  faith  to  have  the 
loss  ascertained  as  provided  by  the  policy ;  and  if  either  in  bad  faith 
prevented  such  ascertainment,  by  refusing  to  proceed,  or  by  insist- 
ing on  the  selection  of  improper  arbitrators,  or  by  undue  interfer- 
ence with  them  after  their  selection,  the  other  party  is  thereby  ab- 
solved from  further  obligation  to  arbitrate :  Insurance  Co.  vs.  Traub 
(Md.);  Uhrig  vs.  Insurance  Co.,  101  N.  Y.,  362;  Insurance  Co.  vs. 
Stevens,  48  HI.,  31;  Joyce,  Ins.,  §  3242;  May,  Ins.,  496d;  Bid.  Ins., 
§  1172.  If  such  fault  be  attributable  to  the  insured,  it  is  a  defense 
to  the  action  on  the  policy;  but  if  to  the  insurer,  the  lack  of  an 
award  is  not  available  to  defeat  a  recovery.  Tested  by  these  prin- 
ciples, the  replications  in  question  were  each  sufficient,  and  the  de- 
murrers thereto  were  properly  overruled. 

Appellees*  rights  could  not  be  defeated  by  the  act  of  appellant 
in  wholly  refusing  to  comply  with  the  obligation,  as  averred  in 
replication  (e);  nor  is  that  averment  open  to  the  objection  of  gen- 
erality, since  the  fact  of  wholly  refusing  is  issuable,  and  is  the  vital 
part  of  the  averment. 

By  the  terms  of  the  policy,  appellees  were  not  bound  to  submit 
to  an  appraisement  by  interested  or  otherwise  incompetent  persons, 
since  they  do  not  fulfill  the  requirements  of  the  policy:  Bid.  Ins.,  § 
1172;  Joyce,  Ins.,  §  3242;  Insurance  Co.  vs.  Stevens,  supra. 

On  the  trial  it  was  shown  by  the  proof  that  the  fire  occurred  on 
January  31, 1894,  resulting  in  damage  to  part,  and  the  total  loss  of 
another  part,  of  the  property  insured.  Plaintiffs  and  Adams  the 
company's  adjuster,  disagreed  as  to  the  loss,  and  on  February  21, 
1894,  entered  into  an  agreement  whereby  La  Coste  was  selected  by 
appellant,  and  White  was  selected  by  appellees,  to  ascertain  the 
loss  as  provided  by  the  policy.  These  appraisers  selected  Myers  as 
umpire,  and  proceeded  on  the  next  day  to  examine  the  property 
and  estimate  the  damage.  After  working  an  hour  or  two,  they 
disagreed,  and  White  thereafter  refused  to  act  further.  On  the 
following  day  La  Coste  and  Myers  came  to  the  factory  containing 
the  property,  and  demanded  admittance,  which  was  refused  by  the 
plaintiffs.  Plaintiffs  notified  Adams  of  White's  refusal  to  act,  and 
the  correspondence  appearing  in  the  record  was  had ;  and  from  that 
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it  appears  that  on  March  16th  Adams  demanded  of  plaintiffs  that 
they  have  White  meet  La  Coste  and  Myers  on  the  next  day,  to  pro- 
ceed with  the  appraisement,  to  which  plaintiffs  replied  on  the  same 
day  to  the  effect  that  White  refused  to  act  with  La  Coste  and 
Myers,  and  that  they  were  unable  to  coerce  his  presence,  and  also 
objecting  to  La  Coste  and  Myers  serving  as  appraisers,  on  the 
ground  that  their  views  were  known,  and  that  La  Coste  was  not 
disinterested,  and  that  he  and  Myers  had  been  employed  aud  paid 
by  the  insurance  company,  and  proposing  to  submit  the  matter  "  to 
any  two  gentlemen  of  the  country  who  have  no  interest  in  the  case." 
On  April  22, 1894,  Adams  wrote  plaintiffs,  demanding  that  the  ap- 
praisers and  umpire  or  any  two  of  them,  be  allowed  admittance  to 
the  factory,  and  to  make  the  award.  To  this  plaintiffs  replied  on 
May  3, 1894,  by  letter,  stating  again  White's  refusal,  and  objecting 
to  La  Coste  and  Myers  proceeding  alone;  professing  willingness  to 
arbitrate  under  the  terms  of  the  policy,  and  proposing  the  selec- 
tion of  new  arbitrators,  and  expressing  the  belief  that  the  company 
would  not  object  to  '*  our  proposition  to  select  any  two  reputable 
citizens  of  HuntsviUe  or  Madison  County."  The  loss  under  the 
policy  was  $566.80.  There  having  been  no  award,  the  evidence  as 
to  loss  was  properly  admitted  under  the  issues  tried. 

Ordinarily  the  question  of  the  breach  of  the  arbitration  clause  is 
for  the  jury.  The  evidence  here,  however,  is  without  conflict;  and 
the  question  of  its  effect  is  raised  by  the  assignments  of  error  upon 
the  giving  of  the  general  affirmative  charge  for  the  plaintiffs,  and 
refusal  of  a  similar  charge  asked  by  defendant.  Such  effect  must 
be  judged  of  in  view  of  the  issues  formed  by  the  pleading.  It  will 
be  noticed  that  the  third  plea  stops  short  of  averring  any  act  or 
conduct  on  the  part  of  appellees  operating  to  prevent  the  arbitra- 
tion, merely  averring  in  that  respect  that  no  award  had  been  re- 
ceived by  or  furnished  to  appellant  Under  a  familiar  rule,  the 
defendant  succeeds,  if  any  plea  interposed  to  the  whole  complaint 
is  established  by  the  proof,  unless  matter  be  replied  and  proven  in 
avoidance.  While  such  matter  is  here  replied  to  plea  3,  the  repli- 
cations are  unsupported  by  proof.  It  appears  therefrom,  as  an  un- 
disputed fact,  that  appellant  did  not  wholly  refuse  to  arbitrate,  but, 
on  the  contrary,  that  by  agreement  of  both  parties  an  arbitration 
was  actually  entered  upon,  and  continued  until  White  refused  to 
act  further.  Neither  is  there  any  proof  of  interest,  partiality,  or 
other  incompetency  on  the  part  of  La  Coste.  Mere  recitals  con- 
tained in  letters  written  by  the  appellees  are  not  proof  of  such  facts. 
In  such  state  of  the  pleading  and  proof,  the  appellant  was  entitled 
to  a  verdict;  and  there  was  error  in  refusing  the  charge  so  affirming 
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asked  by  appellaot,  as  well  as  in  giving  the  opposite  charge  for  the 
plaintiffs.  Charges  2  and  3  given  at  request  of  appellees  were  like- 
wise erroneous  in  the  principles  asserted.  Neither  the  failure  to 
admit  liability,  nor  the  demand  for  arbitration,  is  equivalent  to  a 
denial  of  liability,  which,  as  is  generally  held,  amounts  to  a  waiver 
of  arbitration,  for  the  reason  that  in  case  of  such  denial  the  dispute 
is  not  about  the  amount  of  loss:  Bid.  Ins.,  §  1175;  May,  Ins.,  496; 
Bailey  vs.  Insurance  Co.,  77  Wia,  336,  440;  Insurance  Co.  vs. 
Badger,  53  Wis.,  283. 

Surrejoinder  (b)  was  but  a  repetition  of  what  had  been  averred 
in  replication  (g),  and  the  motion  to  strike  it  out  should  have  been 
granted:  Hightower  vs.  Ogletree,  114  Ala.,  94. 

For  the  error  mentioned,  the  cause  must  be  reversed  and  re- 
manded. 

If,  upon  another  trial,  the  parties  see  proper  to  employ  the  same 
prolixity  of  pleading  that  appears  in  this  record,  it  will  be  well  for 
them  to  note  that  the  statement  attempting  to  assign  generally  the 
Beveral  surrejoinders  to  rejoinders  is  so  vague  that  no  effect  can  be 
accorded  to  it;  also,  that  the  several  statements  assigning  replica- 
tions to  pleas  by  general  reference  thereto  are  uncertain,  in  that 
they  mention  the  ''  replication  "  to  plea  2  in  the  singular,  whereas 
there  are  ten  replications  to  plea  2.  We  have  treated  the  case  as 
if  the  replications  remaining  after  demurrer  were  assigned  sepa- 
rately to  the  pleas  separately,  for  the  reason  that  they  appear  to 
have  been  so  treated  by  the  parties  in  the  circuit  court  and  in  this 
court,  but  the  result  of  the  appeal  is  not  affected  by  such  construc- 
tion.   Reversed  and  remanded. 
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SUPREME  COURT  OF  NORTH  CAROLINA. 


BURRUS 

LIFE  INS.  CO.  OF  VIRGINIA.* 

Under  agreement  a  sight  draft  was  drawn  by  the  company  on  insured  for  the 
premium  payable  to  order  of  M.  Bank,  and  by  it  sent  to  F.  Bank  for  col- 
leotion,  indorsed  ''accepted;  payable  at  F.  Bank/' 

Heldf  That  an  attemi^t  of  the  latter^s  collector  to  find  the  insured  prior  to  the 
date  when  premium  fell  due  was  presumably  for  acceptance  and  not 
payment. 

Htld,  That  unless  the  bank  complied  with  the  law  in  preventing  the  draft  its 
return  unpaid  did  not  justify  cancellation,  and  the  measure  of  damages 
to  insured  seeking  a  rescission  of  contract  was  the  return  of  all  premiums 
paid  with  interest  though  the  conti'act  was  a  five-year  renewable  policy. 

MagBae  &  Day,  W.  W.  Clabk,  and  O.  H.  Guion,  for  Appellant, 
Simmons,  Pou  &  Ward,  for  Appellee, 

MONTOOMEBT,  J. 

The  plaintiff's  husband's  life  was  insured  in  the  defendant  com- 
pany for  the  benefit  of  the  feme  plaintiff,  and  a  premium  became 
due  on  November  25, 1894  The  same  was  not  paid  at  that  day, 
and  the  defendant  refused  to  reinstate  the  plaintiffs  policy,  unless 
he  would  submit  to  a  re-examination  and  be  found  to  be  in  ^ood 
health,  although  he  had  sent  the  amount  of  the  premium  to  the 
company  on  the  1st  of  December  following.  The  plaintiff  refused 
to  be  re-examined,  and  insisted  that  the  company  had  unlawfully 
canceled  the  policy.  The  plaintiff  alleged  that  the  defendant,  after 
the  issuing  of  the  policy,  agreed  with  him  that  the  company  would 
draw  on  him  sight  drafts  for  the  premiums  necessary  to  keep  the 
policy  in  force,  and  to  have  the  drafts  presented  to  him  in  Newbem, 
N.  C,  for  payment,  and  that  in  pursuance  of  that  agreement  the 
defendant  for  years  prior  to  November  25,  1894,  did  draw  the 
drafts,  and  they  were  paid.  That  agreement  was  admitted  by  the 
defendant,  but  with  the  statement  that  it  was  made  entirely  for  the 
plaintiff's  convenience,  and  with  a  denial  that  the  drafts  were  to  be 
presented  to  the  plaintiff  in  Newbem  for  payment  The  defendant 
further  said  that  the  defendant  was  to  draw  through  its  bank  in 
Richmond,  Ya.,  and  that  bank  was  to  send  the  draft  to  Newbem  for 
collection.  For  the  payment  which  was  to  fall  due  on  November 
25, 1894,  the  defendant  drew  in  Richmond,  Ya.,  a  draft  on  the  plain- 
tiff payable  at  sight  to  the  order  of  the  Merchants'  National  Bank 
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of  Richmond,  Ya.  The  draft  was  sent  by  that  bank  to  the  Farmers' 
&  Merchants'  Bank,  Newbern,  N.  C,  for  collection,  and  on  the  back 
of  the  draft  there  was  written:  "Accepted.  Payable  at  the  Farmers' 
&  Merchants'  Bank,  Newbem,  N.  C."  The  collector  of  the  last- 
mentioned  bank  went  where  he  thought  the  plaintiff  %ovld  be  found 
on  the  23d  of  November,  but  did  not  see  him,  nor  any  person  author- 
ized to  act  for  him. 

His  honor  instructed  the  ^ury  fully  on  the  law  upon  the  evidence 
in  respect  to  the  agreement  concerning  the  change  of  place  of  pay- 
ment of  premiums,  the  custom  of  the  defendant  in  respect  to  the 
collection  of  premiums  in  Newborn  through  the  bank  there,  and  as 
to  the  effect  in  law  of  such  collections.  To  these  instructions  there 
was  no  exception  by  the  defendant.  In  reference  to  the  right  of 
the  company  to  cancel  the  policy  of  the  plaintiff,  his  honor  charged 
the  jury  that:  "  If  the  Merchants'  &  Farmers'  Bank  used  due  dili- 
gence in  presenting  such  draft,  and  complied  with  the  law  in  that 
respect,  then  the  insurance  company,  when  the  draft  was  returned 
unpaid,  had  a  right  to  cancel  the  policy  of  insurance,  and  such 
cancellation  would  have  been  rightful  and  not  wrongful;  and,  if 
you  so  find,  you  will  answer  the  first  issue,  *  No.'  If,  on  the  con- 
trary, you  find  that  the  Merchants'  &  Farmers'  Bank  was  not  dili- 
gent with  the  requirements  of  the  law  in  presenting  the  premium 
draft,  then  the  defendant  had  no  right  to  cancel  the  policy,  and  it 
was  the  duty  of  the  company  to  accept  the  premium  afterwards  from 
Bnrrus.'*    There  was  no  exception  to  this  instruction. 

His  honor,  on  the  question  of  the  nature  of  the  draft,  and  the 
duty  of  the  Ne^em  bank  in  reference  to  its  presentation  to  the 
plaintiff,  said  to  the  jury:  "The  presentment  of  a  bill  of  exchange 
or  draft  must  be  made  to  the  drawee  or  acceptor,  or  to  an  author- 
ized agent  A  personal  demand  is  not  always  necessary,  and  it  is 
sufficient  to  make  the  demand  at  the  residence  or  usual  place  of 
business  of  the  drawee,  where  the  presentment  is  for  payment.  This 
draft  had  not  been  accepted,  and  therefore  the  presentment  first 
to  be  made  by  the  bank  was  a  presentment  for  acceptance.  It  was 
the  duty  of  the  bank  collector  to  be  careful,  not  only  to  present  the 
draft  at  the  usual  place  of  business,  but,  if  the  plaintiff  was  not  in, 
to  assure  himself  that  the  person  to  whom  he  presented  the  draft 
for  acceptance  was  the  authorized  agent  of  the  plaintiff!."  The  de- 
fendant excepted  to  this  instruction.  We  find  no  error  in  it.  By 
the  terms  of  the  policy  of  insurance,  the  premium  waa  not  due 
when  the  bank  collector,  with  the  draft,  on  the  23d,  sought  the 
plaintiff.  It  could  not,  therefore,  have  been  a  demand  for  payment 
which  the  collector  intended  to  make  on  the  plaintiff^    If  the  col- 
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lector  had  found  the  plaintiff  on  the  23d,  he  could  not  haye  made 
anj  legal  demand  for  payment.  He  could  only  have  requested  that 
he  sign  the  instrument:  "Accepted.  Payable  at  the  Farmers'  & 
Merchants'  Bank,  Newbem,  N.  C."  The  defendant,  in  carrying  out 
the  agreement  to  draw  on  the  plaintiff  at  Newbem,  through  the 
Richmond  bank,  as  the  defendant  contends,  put  the  draft  in  the 
form  of  a  sight  draft.  It  was  not  due  when  the  effort  was  made  to 
present  it  to  the  plaintiff,  and  the  paper  was  to  e\^ry  legal  intent  a 
draft  for  acceptance.  The  three  days  of  grace  were  to  be  allowed 
after  presentment  and  acceptance,  and  time  of  payment  could  not 
be  known  until  acceptance.  It  is  not  only  so  in  law,  but  on  its  back 
the  intention  of  the  drawer  to  make  it  a  draft  for  acceptance  was 
manifest.  His  honor  was  right  in  his  instruction  that  the  draft  had 
not  been  accepted,  and  that  the  presentment  first  to  be  made  was  a 
presentment  for  acceptance:    Nimocks  vs.  Woody,  97  N.  C,  1. 

It  was  agreed  that  the  court  should  answer  the  second  issue, 
which  was  as  to  the  damage  the  plaintiff  had  sustained  by  reason  of 
the  cancellation  of  his  policy  by  the  company.  The  court  foUowed 
the  rule  laid  down  in  Braswell  vs.  Insurance  Co.,  76  N.  C,  8,  and 
Lovick  vs.  Association,  110  N.  C,  93.  In  the  first-mentioned  case 
the  court  said:  "If  the  defendant  was  in  default  by  canceling  the 
policy  positively  and  peremptorily,  the  plaintiff  has  a  right  to  re- 
cover back  the  amount  paid  as  premium,  and  interest  thereon,  as 
'  money  had  and  received  for  his  use,'  or  upon  a  promise  of  the  de- 
fendant to  indemnify  and  save  harmless,  which  the  law  implies  from 
the  wrongful  act  of  the  defendant  in  the  cancellation  of  the  policy, 
in  which  case  the  measure  of  damage  would  be  tbe  amount  neces- 
sary to  enable  the  plaintiff  to  obtain  another  policy,  if  so  minded, 
which,  of  course,  would  be  much  higher  in  respect  to  the  premium, 
infiismuch  as  he  is  several  years  older  than  he  was  when  he  first  ob- 
tained the  policy;  but  the  case  need  not  be  complicated  by  this 
consideration,  as  the  plaintiff  is  content  to  take  back  his  money 
with  interest,  and  be  quite  of  all  further  connection  with  the  defend- 
ant." In  the  present  case  the  plaintiff  has  adopted  the  same  course 
and  we  are  not  disposed  to  change  the  rule  adopted  in  Braswell's 
Case.  The  defendant,  however,  contended  that  the  policy  in  this 
case  was  different  in  kind  from  the  policy  in  the  other  cases  re- 
ferred to,  and  that  the  same  rule  ought  not  to  apply.  The  policy 
was  of  the  following  kind: — 

The  policy  of  InBoranoe  is  for  a  term  of  five  years,  the  said  term  ending 
fLYe  years  f^om  the  date  of  this  policy,  at  noon,  and  all  benefits  arising  under 
it  to  the  insured  or  any  other  person  or  persons  will  then  terminate ;  but  the 
policy,  with  all  its  benefits,  provisions,  and  requirements  named  therein,  "will 
be  renewed  by  the  company  for  the  term  of  five  years  at  the  completion  of 


Digitized  by 


Google 


1899.]  BuTTUB  V8.  lAft  I'M.  €kk  if  Virginia,  867 

the  period  above  named,  upon  the  payment  to  it  of  the  premium  therefor  on 
or  before  the  date  of  termination,  and  of  the  bi-monthly  payment  of  the  same 
0ma  every  year  for  five  years  at  the  dates  mentioned  in  this  policy,  which 
som  shall  be  at  the  present  published  rates  of  the  company  for  the  actual 
age ;  and  all  provisions,  requirements,  specifications,  and  benefits  referred  to 
in  this  policy,  including  the  right  of  renewal  for  subsequent  five-year  periods, 
will  be  continued  in  force  during  the  life  of  the  insured  as  in  the  original 
contract,  except,  that  when  the  renewal  is  at  age  of  sixty  or  over,  the  pre- 
mium thereafter  paid  shall  be  at  the  uniform  rate  as  at  age  of  such  renewal. 

We  are  of  the  opinion  that  those  features  of  the  policy  ought  not 
to  change  the  rule.    To  be  sore,  they  provide  that  the  benefits  from 
the  policy  terminate  at  the  end  of  periods  of  five  years;  but  they 
permit  continuous  renewals  for  other  periods  of  five  years  during 
the  life  of  the  insured,  the  only  condition  or  limitation  being  the 
increased  premiums  at  each  successive  period.    No  re-examination 
of  the  insured  is  required,  and  the  defendant  company  has  no  op- 
tion to  cancel  the  policy,  provided  the  insured  shall  pay  the  in- 
i^reaaed  premiums  at  the  beginning  of  each  period  of  five  years,  as 
r^uired  under  the  terms  of  the  policy.    The  only  possible  efifect, 
^  we  see  it,  of  the  feature  of  the  periods  of  five  years  provided  for 
ui  the  policy,  upon  the  meaning  and  intent  of  the  policy,  is  to  in- 
^ease  the  premiums  at  the  several  stages  of  five  years,  instead  of 
^nng  fixed  them  at  a  certain  sum  in  the  beginning,  and  therefore 
the  measure  of  damages  which  the  court  applied  in  Braswell's  Case 
^  *he  proper  rule.    Affirmed. 
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SUPREME  COURT  OF  CALIFORNIA. 


BLAKE 

NATIONAL  LIFE  INS.  CO.* 

Nonpayment  of  pTeminm  was  admitted,  bnt  was  alleged  to  have  been  waived, 
and  a  general  verdict  was  fonnd  for  the  plainti£ 

Held,  That  a  general  specifioation  as  to  the  insufficiency  of  evidence  to  sup- 
port the  verdict,  without  dealing  with  particulars,  was  sufficient  in  a 
motion  for  a  new  trial. 

The  agents,  under  instructions,  canceled  in  their  monthly  reports  those  whose 
premiums  were  past  due  and  believed  to  be  not  collectible,  while  the 
other  delinquents  were  marked  in  arrears  and  were  reinstated  on  pay- 
ment before  the  next  report  and  producing  a  certificate  of  health. 

Heldf  That  forfeiture  was  not  waived  by  the  death  of  such  delinquents  before 
the  next  report  who  had  not  paid  or  furnished  a  certificate. 

Where  the  policy  guarantees  in  case  of  forfeiture  for  nonpayment  of  premium 
a  paid-up  policy  without  any  action  by  the  insured,  or  on  application 
within  a  certain  time  a  surrender  value  or  paid-up  insurance,  it  does  not 
continue  in  force  for  the  original  amount  until  the  option  has  been  exer- 
cised or  the  time  expires. 

"bllxrcjLLF  &  Metcalf,  for  Appellant, 

BoDOEBS  &  Patebson,  for  Respondenf. 

Temple,  J. 

The  defeodaot  appeals  from  an  order  refusing  a  new  triaL  The 
action  was  upon  a  policy  of  life  insurance  issued  by  defendant  De- 
cember 26,  1889.  The  defense  was  that  the  policy  bad  been  for- 
feited for  the  nonpayment  of  premium  which  fell  due  December  26, 
1893.  It  was  stipulated  in  the  policy  that  failure  to  pay  any  pre- 
mium, or  any  part  thereof,  or  any  note  given  therefor  when  due, 
should  cancel  the  insurance  and  contract,  and  that  agents  were  not 
authorized  to  receive  premiums  after  the  day  when  they  were  pay- 
able, and  could  not  give  credit  or  waiv^  forfeiture.  The  complaint 
contains  two  counts  or  causes  of  action.  In  the  first  fuU  perform- 
ance of  all  conditions  on  the  part  of  the  insured  is  alleged.  In  the 
second  it  is  admitted  that  there  was  a  failure  to  pay  the  annual 
premium  which  became  due  December  26,  1893,  and  it  is  averred 
that  the  condition  was  waived,  and  credit  was  given  to  the  insured. 

A  preliminary  objection  is  made  on  the  part  of  respondent  that 
in  defendant's  motion  for  a  new  trial  there  is  '*  no  sufficient  specifi- 
cation of  the  particulars  in  which  the  evidence  is  alleged  to  be  in- 
sufficient." The  trial  was  by  jury,  which  rendered  a  general  verdict 
for  plaintiff.    It  is  said  the  jury  must  have  found  that  defendant 
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waived  the  payment  and  extended  the  time.  This,  it  is  contended, 
involved  two  propositions — authority  on  the  part  of  the  agent  to 
waive  the  conditions,  and  the  fact  of  waiver.  But  the  verdict  in- 
volved no  finding  in  regard  to  the  agent,  but  simply  that  the  con- 
dition was  waived  by  the  corporation.  The  facts  in  regard  to  the 
agent  are  merely  probative,  showing  through  what  means  the  de- 
fendant made  the  alleged  waiver.  The  specifications  are  sufficient. 
There  was  no  conflicting  evidence  in  the  case,  the  only  witnesses 
being  the  agent  and  employes  of  the  defendant.  They  testified 
very  emphatically  that  the  annual  premium  due  on  the  26th  day  of 
December,  1890,  was  not  paid,  and  payment  was  not  waived.  Re- 
spondent contends,  however,  that  credit  had  been  given  to  the  in- 
sured, and  the  contention  is  based  mainly  upon  these  facts:  Dr. 
Blake  was  medical  examiner  for  defendant.  His  fee  was  $5  for  each 
certificate,  and  was  paid  by  the  corporation.  He  was  not  paid  in 
cash  in  each  case,  but  received  credit  on  the  books  kept  by  the  agent 
at  San  Francisco.  He  had  taken  out  two  insurance  policies,  on  each 
of  which  the  aunual  premium  was  $365.  It  seems  that  he  never  did, 
during  the  existence  of  his  insurance,  pay  at  one  time  the  amount 
of  his  annual  premiums.  The  agent  had  been  in  the  habit  of  taking 
his  notes  for  some  portion,  and  crediting  him.  with  cash  payments. 
The  notes  were  paid  partly  in  cash  and  partly  by  the  amounts  due 
Dr.  Blake  from  the  corporation.  On  two  occasions  the  corporation 
itself  had  taken  his  notes  for  a  portion  of  the  premiums  due.  On 
the  day  before  the  premium  fell  due^  Dr.  Blake  called  upon  the 
agent,  and  proposed  to  give  the  **  premium  note,''  as  he  called  it. 
The  agent  told  him  positively  that  the  company  would  not  take  his 
note,  and  he  (the  agent)  could  not  carry  him.  On  the  29th  of  the 
month,  which  was  the  last  day  before  the  report  of  delinquents  was 
sent  to  the  home  office,  the  doctor  said  he  could  not  pay,  but  would 
have  to  let  the  report  go,  and  he  would  fix  it  up  as  soon  as  possible. 
On  the  very  day  of  his  death,  which  occurred  on  the  17th  of  the  suc- 
ceeding month.  Dr.  Blake  again  called  upon  the  agent,  and  endeav- 
ored to  arrange  the  matter,  and  was  again  told  that  no  credit  would 
be  given.  Although  the  policy  was  in  terms  forfeited  by  failure  to 
pay  the  annual  premium  on  the  very  day  on  which  it  fell  due,  the 
practice  of  the  company  was,  if  the  insured  paid  up  within  a  reason- 
able time,  and  produced  a  new  health  certificate,  to  reinstate  the  in- 
surance; and  it  seems  that  the  agent  was  directed  in  his  report  to 
mark  some  as  canceled,  and  others  as  simply  being  in  arrears.  In 
explanation  of  this,  the  agent  said:  "Dr.  Blake  was  transferred  and 
reported  by  us  to  the  company  on  the  arrearage  sheet.  Others  were 
put  on  the  canceUation  sheet,  and  so  reported  to  the  company.   We 
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transfer  premiums  to  the  arrearage  sheet  when  they  are  not  paid, 
and  we  make  our  report,  and  we  think  we  can  coUect  them  by  hold- 
ing them  to  our  ne;i:t  report,  the  parties  giving  a  health  certificate. 
If  an  account  is  transferred  to  that  sheet,  before  a  person  can  be  re- 
instated and  the  premium  be  accepted,  he  will  have  to  give  a  health 
certificate."  The  company  was  in  the  habit  of  sending  to  the  agents 
''  renewals  "  in  case  the  premiums  were  paid  before  the  next  monthly 
report.  The  insured  died  without  having  paid  the  premium,  and 
vnthout  having  furnished  a  new  healbh  certificate.  There  was  clearly 
no  agreement  to  exteiid  the  credit  of  Dr.  Blake.  The  report  was  a 
private  communication  between  the  agent  and  his  principal.  If  it 
could  be  considered  an  agreement  with  Dr.  Blake,  it  could  only  be 
a  contract  to  renew  if  he  complied  with  the  conditions.  This  he 
did  not  do. 

The  policy  contained  a  stipulation  that,  although  failure  to  pay 
an  annual  premium  when  due  would  cancel  a  policy,  still, ''  after 
three  foil  annual  payments  have  ^een  paid,  the  company  guarantees 
— First,  without  any  action  on  the  part  of  the  insured,  a  paid-up 
policy  for  one  thousand  and  eighty  dollars;  second,  upon  surrender 
of  his  policy  within  two  months,  a  cash  value  of  five  hundred  and 
thirty  dollars  and  twenty  cents;  third,  upon  application  within  two 
months,  to  give  extended  insurance  for  the  full  amount  of  this  pol- 
icy for  three  years,  two  hundred  and  fifty-eight  days."  Necessarily, 
these  were  alternative  propositions.  Dr.  Blake  took  neither,  as,  no 
doubt,  his  fixed  intention  was  to  have  his  policy  renewed.  It  might 
be  plausibly  argued  that,  upon  his  failure  to  pay,  the  policy  was  at 
once  transferred  into  a  paid-up  policy  for  $1,080;  but  I  see  no 
plausibility  whatever  in  the  contention  that,  until  Dr.  Blake  exer- 
cised his  option,  the  policy  remained  in  force  for  the  full  amount 
The  order  appealed  from  is  reversed,  and  the  cause  remanded  for  a 
new  trial. 

We  concur:  Henshaw,  J.;  McFarland,  J. 
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COURT  OF  APPEALS  OF  KENTUCKY. 


KENTUCKY  CHAIR  CO. 

V8, 

BOCHESTEE  GERMAN  INS.  CO.* 

Where  an  sward  was  based  upon  an  inventor  j  famished  by  insured,  and 
certified  by  him  to  be  correct,  insured  cannot  have  the  award  set  aside 
for  a  mistake  in  the  inventory. 

The  chancellor  will  not  set  aside  an  award  at  the  instance  of  insured  merely 
because  the  estimate  of  appraisers  called  in  the  absence  of  any  represen- 
tative of  the  insurance  company,  and  without  notice,  differs  from  that  of 
the  arbitrators,  the  damaged  ffoods  having  since  been  sold,  and  the  com- 
pany thus  prevented  from  again  inspecting  them. 

T.  li.  Edelbn,  for  Appellant, 

D.  W.  liiNDSET,  for  Appellee, 

Whitb,  J. 

This  action  is  on  a  policy  of  insurance  issued  by  appellee  for 
$2,000,  on  certain  property  of  appellant.  The  petition  alleges  the 
fact  of  the  contract,  its  terms,  and  the  loss  of  property  thereunder, 
and  prays  for  judgment.  The  answer  admits  the  contract,  the  loss 
by  fire  of  $2,891.82  of  the  property,  and  pleaded  a  provision  of  the 
contract  of  insurance,  stipulating  that  appellee  would  in  no  event 
be  liable  for  a  greater  sum  than  such  proportionate  share  of  the 
loss  as  the  amount  of  its  policy  bore  to  the  whole  amount  of  insur- 
ance on  the  property,  and  alleged  that  there  were  policies  of  insur- 
ance on  the  property  amounting  to  $6,000,  and  that,  by  the  terms 
of  the  policy,  this  appellee  was  liable  to  only  one-third  of  the  loss, 
or  $963.94,  and  for  this  sum  appellee  offered  to  confess  judgment, 
and  denied  it  had  ever  declined  to  pay  this  sum.  Appellee  pleaded 
that,  by  a  stipulation  in  the  policy  of  insurance,  it  was  agreed  that 
any  loss  thereunder  should,  in  case  of  disagreement  between  the 
appellee  and  appellant,  be  ascertained  by  arbitration;  that  in  ac- 
cordance with  that  stipulation,  after  the  loss  by  fire,  a  written 
agreement  was  entered  into  for  the  submission  of  the  amount  of  the 
loss  to  two  arbitrators,  who  should  select  an  umpire;  that,  under 
this  arbitration,  the  amount  of  the  damage  and  loss  was  ascertained 
to  be  $2,891.82,  and  a  written  award  of  same  was  made  by  the  arbi- 
trators and  umpire  so  selected;  and  this  appellee  pleaded  as  final 
and  con^lasive  and  binding  on  appellant,  and  offered  to  confess 
judgmex^t,  after  notice,  for  the  one-third  of  the  award, — $968.94. 

*  DmMoo  rmid«r«d,  F»b.  34, 1809.    From  Sauthwutem  Beporter, 
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Appellant  replied,  admitting  the  contract  of  arbitration  and  the 
award,  but  denied  that  it  was  binding  on  appellant,  for  the  reasons 
that  the  arbitrator  selected  by  appellee  was  not  a  fttir  and  unbiased 
arbitrator,  and  was  selected  by  appellee  fraudulently,  because  of 
his  bias;  because  of  a  mutual  mistake  of  all  parties,  including  the 
arbitrators,  in  the  estimation  of  the  damage,  in  that  they  overlooked 
and  failed  to  appraise  the  damage  of  some  goods  entirely,  and  this 
to  a  very  considerable  extent;  that  the  actual  damage  was  $5,501.68; 
and  that  appellee's  liability  thereon  was  $1,883.89.  Appellee,  by 
rejoinder,  denied  the  fraud  alleged  in  the  selection  of  the  arbitrator, 
his  bias,  or  the  mistake  of  the  arbitrators  either  in  counting  or 
omitting  to  examine  and  appraise  all  the  property  damaged.  Upon 
the  issues  thus  presented,  the  case  was  transferred  to  equity,  proof 
taken,  and,  on  final  hearing,  the  chancellor  rendered  judgment  for 
appellant  for  the  sum  of  $968.94,  with  interest  and  costs.  From 
that  judgment  this  appeal  is  prosecuted  by  the  appellant  (plaintiff 
below). 

As  it  appears  that,  after  the  fire  occurred,  an  agreement  to  arbi- 
trate was  entered  into,  and  an  arbitration  had,  there  is  no  question 
as  to  the  clause  of  the  policy  requiring  arbitration  before  us.  The 
sole  question  presented  is  the  arbitration  and  award  made  by  the 
arbitrators.  Does  the  award  fairly  represent  the  loss  and  damage  ? 
If  not,  was  the  amount  so  ascertained  fixed  by  fraud  or  by  such 
misconduct  of  the  arbitrators  or  appellant's  agent,  or  from  such 
mistake,  as  that  the  court  is  warranted  in  disregarding  the  award, 
and  in  fixing  the  amount  of  the  loss? 

It  is  the  weU-settled  policy  of  the  law  to  favor  arbitration  settle- 
ments. This  is  true  vthether  they  are  made  under  the  statute  or 
are  common-law  agreements.  The  statute  expressly  provides  (sec- 
tions 72  and  78,  Ey.  St)  that  the  award  shall  be  a  final  settlement  of 
the  controversy  between  the  parties,  and  that  no  award  shall  be 
set  aside  for  want  of  form;  but  courts  of  equity  shall  haTe  power 
over  awards  on  equitable  principles,  as  heretofore.  Prom  the  proof 
of  the  two  arbitrators  and  the  umpire  it  is  shown  that  their  estimate 
of  the  danrage  to  the  chairs  as  first  made,  when  footed  up,  was 
about  $500  less  than  they  finally  agreed  to.  It  also  appears  that 
they  examined  the  various  lots  of  chairs,  and  made  practical  tests 
of  the  extent  of  the  damage.  All  this  was  done  with  a  represents* 
tive  of  appellant  present,  and  without  objection.  They  did  nbt 
count  the  number  of  each  kind,  but  they  used  an  inventory  fur- 
nished by  appellant,  and  which  was  stated  to  be  c6rrect.  Two  of 
the  three  were  customers  of  appellant,  and  had  had  no  business 
connection  with  appellee  or  its  agent    While  it  is  true  that  other 
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dealers  selected  wholly  by  appellant  subsequently  examined  the 
damaged  goods,  and,  by  actual  count  and  inspection,  estimated  the 
damage  at  a  much  larger  figure,  we  are  not  prepared  to  say  that 
the  amount  fixed  as  the  loss  by  the  arbitrators  (who  were  sworn) 
appears  to  haye  been  arrived  at  by  any  fraud  or  misconduct  or  mis- 
statements of  either  the  arbitrators  or  appellee's  agent.  It  may  be 
there  was  a  mistake  in  the  count  of  the  chairs.  If  so,  it  was  the 
mistake  of  the  appellant  alone.  It  furnished  the  inventory,  and 
certified  to  its  con;ectness.  This  statement  was  accepted  as  true, 
and  if  it  was  not  so,  and  appellant  lost  thereby,  it  should  not 
complain. 

As  to  the  amount  of  damages  fixed,  it  appears  that  the  witnesses, 

last  appraisers,  were  called  in  the  absence  of  any  representative  of 

appellee,  and  without  notice  being  given,  and  some  time  after  the 

fire,  and  made  their  estimate,  while  the  other  was  made  with  both 

parties  present,  and  by  selections  of  their  own.    When  the  proof 

was  taken,  the  damaged  chairs  had  been  sold,  and  thus  appellant, 

by  the  sale,  prevented  appellee  from  again  inspecting  the  chairs 

and  their  condition.    We  are  of  opinion  that  the  case  as  presented 

by  the  proof  is  not  such  as  would  authorize  the  chanceller  to  set 

aside  the  award  of  the  arbitrators.    The  lower  court  having  arrived 

at  this  conclusion,  and  rendered  judgment  only  for  the  amount  fixed 

by  the  award,  his  judgment  is  affirmed. 
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SUPREME  COURT  OF  PENNSYLVANIA. 

REED  BT  AL. 

FIDELITY  &  CASUALTY  CO.,  of  New  York.* 

The  insiiranoe  was  against  dishonesty  of  a  soliciting  agent  for  a  tailor.  The 
tailor,  by  agreement,  was  to  ship  goods  to  the  agent,  which  were  to  be 
returned,  if  not  accepted  by  the  oastomer  in  thirty  days,  or,  if  accepted, 
the  monev  was  to  be  collected  and  remitted.  Goods  shipped  were  not 
accounted  for.  It  was  not  shown  whether  they  were  received  by  the 
agent  or  whether  money  had  been  collected  or  credit  given  for  them  on 
delivery, 

HM,  There  was  no  proof  of  criminality  which  woald  entitle  to  recovery  on 
the  insurance. 

The  facts,  as  recited  in  appellants'  paper  book,  are  as  follows: 
*'  Jacob  Heed's  Sons,  the  appellants,  are  engaged  in  the  merchant 
tailoring  business  in  the  city  of  Philadelphia.  They  employed  Carl 
H.  Leiding  as  their  agent  in  Charleston,  S.  C,  to  solicit  orders  for 
suits  of  clothing,  make  the  necessary  measurements,  and  transmit 
these  to  the  appellants.  They  manufactured  the  suits,  and  sent 
them  to  Leiding,  who,  by  his  agreement,  was  to  return  the  suits  to 
the  appellants  if  they  were  not  accepted  by  the  persons  for  whom 
they  had  been  made  within  the  thirty  days  after  he  received  them, 
or,  if  they  were  accepted,  he  was  to  collect  the  money  at  once,  and 
immediately  remit  to  appellants.  Leiding  procured  the  Fidelity 
Company  of  New  York,  the  appellee,  to  insure  his  conduct  as  such 
agent,  and  a  bond  was  issued  by  said  company  to  Jacob  Heed's 
Sons.  This  bond  was  issued  upon  a  statement  containing  questions 
propounded  by  the  Fidelity  Company  and  answers  thereto  made 
by  Jacob  Heed's  Sons.  The  bond  insured  Heed's  Sons,  to  the  ex- 
tent of  $2,000,  against  any  pecuniary  loss  they  might  suffer  by  rea- 
son of  the  fraudulent  or  dishonest  acts  of  Leiding,  amounting  to 
embezzlement  or  larceny.  Between  the  dates  of  August  22,  1893, 
and  October  21, 1893,  Heed's  Sons  shipped  to  Leiding,  on  orders 
received  from  him,  goods  to  the  value  of  about  $1,200.  Leiding 
neTer  returned  any  of  these  goods,  nor  transmitted  any  money,  and 
this  suit  is  brought  to  recover  from  the  company  the  amount  of  the 
loss." 

Opinion  of  the  trial  judge  upon  entering  nonsuit:    ''  Thefraudu-  * 
lent  or  dishonest  acts  insured  against  in  the  contract  before  us  may 
be  classified  in  two  categories;  namely,  fraudulent  or  dishonest  acts 

•DMltion  reodeMd.  Jan.  90, 1899. 
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in  violation  of  equity,  good  conscience,  and  the  civil  law,  and  fraud- 
uient  axkd  dishonest  acts  which  go  beyond  that  line,  and  subject 
the  pex-petrator  of  them  to  the  penalties  of  the  criminal  law.    By 
the  ejs.£>mre&B  terms  of  this  bond,  the  defendants  insure  against  fraud- 
ulent oir  dishonest  acts  of  the  second  category  only,  to  wit  (as  ex- 
pre8t»^4S.    in  the  bond),  those  amounting  to  embezzlement  or  larceny. 
'  Eml3^ss2lement '  and '  larceny '  are  both  terms  of  the  criminal  law, 
and  ixi    ^o^o  respect  are  they  terms  of  contract  law.    Therefore,  unless 
a  crizxn  JjBaal  offense  be  proven  against  Leiding,  the  bond  does  not 
insure       stgainst    his    acts.    Now,  what  criminal  offense  has  been 
prov©^     mgainst  Leiding  by  the  evidence?    To  test  the  criminality 
of  Lei<1  ing,  a  simple  device  may  be  resorted  to.    If  Leiding  could 
come     s.:B=ito  court  here,  being  on  trial  for  embezzlement  or  larceny, 
and  hec^j  all  the  evidence  that  has  been  submitted,  and  then  say,  *I 
ackno'w-^ledge  that  every  word  that  has  been  said  is  true,'  and  uot- 
withsts^:H-idiug  that  acknowledgement  it  would  be  entirely  consistent 
with  hi^  having  committed,  at  most,  a  civil  offense,  I  do  not  think  a 
conviot^^n  could  be  sustained.    Every  one  of  the  delinquencies 
charge  ^3^  to  l^idihg  may  be  due  to  causes  beyond  his  control,  and, 
if  due   -tio  causes  under  his  control  they  are  all  entirely  compatible 
with  xxoncriminality.    Not  one  of  these  goods  may,  for  all  we  know, 
ever  Jb^^g  got  to  Leiding's  own  hands.    It  is  admitted  that  a  large 
P<>rtioxx  of  them  went  to  other  hands,  and  the  plaintiff  himself  ship- 
P^^  8c>o^g  contemporaneously  to  two  places  distant  from  each  other, 
f^^   Xjeiding  could  not  have  been  physically  to  take  them  both 
J.  .     ^    ^ame  instant  of  time.    I  hold  that,  under  the  bond  sued  on, 
-      ^^^^S  must  have  done  things  that  made  him  criminally  liable  be- 
.^  ^    :recovery  can  be  had.    He  must  have  either  personally  re- 
^^    the  goods  or  they  must  have  been    traced  to  his   actual 
^iroX.    Wherever  the  evidence  of  his    receiving  them  merely 
,    ^^^  ^  constructive  receipt  of  the  goods,  that  is  not  sufficient  to 
£         ^  man  guilty  of  a  criminal  offense.    He  might  have  been  guilty 
Q    ^^^^^ong;  that  is,  instead  of  sending  to  the  customers  the  goods 
r  Y^-  X>.,  as  he  was  required  to  do  by  his  contract,  he  might  have 
^^'te^  tliig  in  the  belief  that  he  was  benefiting  his  master,  and 
^t      ^^Uded  that  he  would  send  out  the  goods  on  credit,  relying  on 
^       ^^sponsibility  of  the  party  to  return  the  goods  that  were  de- 
^^^d.    This  is  a  wrongful  act,  in  view  of  the  contract  law.    It  is 
^_^^lation  of  duty;  but  it  is  not  a  criminal  offense,  if  he  had  no 
^*^^'^t  to  steal  or  appropriate  anything.    If  he  never  got  the  pro- 
^^^,  and  therefore  never  could  have  appropriated  them,  then  he 
^^"^^  did  appropriate  them.    I  shall  have  to  enter  a  nonsuit  in  this 
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Wm.  H.  Burnett, /or  AppeUanU, 

BiOHABD  P.  WhitEj/ot  Appellees, 

Feb  Cubiam. 

We  have  repeatedly  said  that  an  appeal  does  not  lie  from  the 
entry  of  a  compulsory  nonsuit,  but  only  from  the  refusal  of  the 
court  in  banc  to  take  it  off.  The  first  specification  of  error  is  there- 
fore useless.  The  second  and  third  specifications  are  substantiaUy 
the  same,  and  present  the  only  question  in  the  case, — whether  the 
court  erred  in  refusing  to  take  off  the  uonsuit  entered  by  the  learned 
trial  judge.  A  careful  consideration  of  the  testimony  on  which  the 
plaintiffs  rely  has  satisfied  us  that  it  is  insufficient  to  justify  sub- 
mission of  the  case  to  a  jury.  The  reasons  for  this  conclusion  are 
sufficiently  stated  by  the  learned  trial  judge  in  his  opinion  delivered 
upon  entering  the  nonsuit,  and  need  not  be  repeated  here. 

Judgment  affirmed. 


SUPREME  COURT  OF  NEBRASKA. 

FARMERS'  &  MERCHANTS'  INS.  CO. 

JENSEN.' 

An  insaranoe  contract  is  a  personal  one  between  insured  and  insurer. 

A  provision  in  a  fire  insurance  policy  that  it  should  cease  to  be  in  effect  if  the 
insured  conveyed  the  title  of  the  insured  property  without  the  insurer's 
consent,  is  a  reasonable  and  valid  one. 

An  insured  and  his  wife  conveyed  by  warranty  deed  the  insured  property  to 
their  son,  who  at  the  same  time  conveyed  the  premises  by  warranty  deed 
to  the  wife  of  the  insured.  This  trausaction  occurred  in  pursuance  of  an 
agreement  between  the  husband  and  wife  that  the  latter  should  hold  the 
title  to  the  insured  property  in  trust  for  her  husband.  The  insurance  pol- 
icy provided  that  it  should  cease  to  be  in  force  ''  in  case  any  change  shall 
take  place  in  the  title  of  the  assured."  Held^  that  the  conveyance  termi- 
nated the  contract  of  insurance. 

Rose  &  England,  for  Plairdiff  in  Error. 

Clabk  &  Allen,  for  Defendant  in  Error. 

Raoan,  C. 

This  is  an  error  proceeding  instituted  in  this  court  by  the  Farm- 
ers' &  Merchants'  Ins.  Co.  to  review  a  judgment  of  the  District 
Court  of  Saunders  County  pronounced  against  it  in  fayor  of  Iyer 
Jensen.  Jensen,  in  his  petition,  declared  upon  an  ordinary  insur- 
ance policy.    The  insurer  interposed  as  a  defense  to  the  action  that 

•  Deoiiion  rendered,  Oct.  6, 1898.    SylUbat  by  the  Court. 
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the  contract  of  insarance  provided  that  it  should  cease  to  be  in 
force 

In  cma^  any  change  take  place  in  the  title    *    *    *    of  the  assnred  in  the 
above-mentioned  property 

Without  the  coDsent  of  the  insurer  thereto  indorsed  on  the  policy; 
that  after  the  delivery  of  the  policy  the  insured — his  wife  joining 
therein — conveyed  the  real  estate  on  which  the  insured  property  was 
situate  by  ordinary  warranty  deed  to  one  John  H.  Jeusen,  and  that 
the  latter  afterwards,  by  an  ordinary  warranty  deed,  conveyed  the 
insured  property  to  the  wife  of  the  insured ;  all  without  the  knowl- 
edge or  consent  of  the  insurer.  The  insured  attempted  to  meet 
this  defense  by  a  reply  admitting  the  conveyance  of  the  title  by  the 
insured  to  John  H.  Jensen,  and  by  him  to  the  wife  of  the  insured, 
but  alleging  that  these  conveyances  were  made  in  pursuance  of  an 
agreeftient  between  the  insured  and  his  wife  that  the  latter  should 
and  would  hold  the  title  to  the  property  for  the  use  and  benefit  of 
the  insured,  and  subject  to  his  direction  and  control.  The  judg- 
ment of  the  district  court  cannot  stand.  The  provision  in  the  pol- 
icy that  it  should  cease  to  be  in  force  if  a  change  should  take  place 
in  the  title  of  the  insured  without  the  consent  of  the  insurer  is  a 
valid  and  reasonable  provision.  An  insurance  contract  is  a  personal 
one  between  the  insured  and  the  insurer.  An  insurance  company 
might  be  very  willing  to  guaranty  against  loss  or  damage  of  his 
property  by  fire,  but  unwilling  to  furnish  such  a  guaranty  to  A 's 
vendee;  and  it  is  for  this  reason  that  such  a  provision  as  the  one 
under  consideration  is  inserted  in  fire  insurance  policies,  so  that,  in 
case  the  insured  shall  transfer  his  title,  the  insurer  may  have  notice 
thereof,  and  an  opportunity  to  elect  whether  it  will  keep  the  policy 
in  force  in  favor  of  the  grantee  or  vendee.  And  it  is  because  the 
courts  recognize  such  a  provision  in  an  insurance  policy  to  be  a  per- 
sonal contract  between  the  insurer  and  the  insured  that  they  hold 
that  the  violation  thereof  by  the  insured  terminates  the  contract  of 
insurance:  Insurance  Co.  vs.  Eetterlin,  24  HI.  App.,  188;  Langdon 
vs.  Association,  22  Minn.,  193;  Oakes  vs.  Insurance  Co.,  131  Mass., 
164;  Ebrsam  Mach.  Co.  vs.  Phenix  Ins.  Co.,  43  Neb.,  554. 

Counsel  for  the  defendant  in  error  insist  that,  since  the  wife  of 
the  insured  holds  the  legal  title  to  the  insured  property  in  trust  for 
him,  there  has  been  no  violation  of  the  provision  of  the  policy  under 
consideration  by  the  assured.  This  contention  we  think  untenable. 
The  provision  of  the  policy  is  that,  if  any  change  should  take  place 
in  the  title  of  the  assured,  the  policy  should  cease  to  be  in  force. 
Certainly,  the  execution  and  delivery  of  the  warranty  deed  by  the 
assured  and  his  wife  to  John  H.  Jensen  vested  the  latter  with  the 
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legal  title  to  these  premises;  and  the  execution  and  delivery  by  the 
latter  of  the  warranty  deed  to  the  wife  of  the  assured  vested  her 
with  the  legal  title  to  these  premises.  There  has  been,  then,  a 
change  in  the  title  of  the  assured.  The  authorities  dted  by  counsel 
for  defendant  in  error  do  not  sustain  their  contention.  One  of 
these  cases  is  Qrable  vs.  Insurance  Co.,  82  Neb.,  646.  In  that  case 
the  assured,  without  the  knowledge  or  consent  of  the  insurer,  en- 
tered into  a  contract  in  writing,  agreeing  to  sell  the  insured  prop- 
erty, and  make  a  conveyance  thereof,  upon  the  payment  of  certain 
sums  of  money  in  future  by  the  purchaser.  This  contract  was  in- 
terposed as  a  defense  to  a  suit  on  the  insurance  policy,  but  the  in- 
surance company  was  held  liable  upon  the  ground  that  the  contract 
agreeing  to  sell  and  convey  was  not  an  alienation  of  the  title  to  the 
property.  Another  case  cited  is  Bailey  vs.  Insurance  Co.,  18  Fed., 
250.  In  that  case  the  policy  was  issued  to  a  mortgagee,  ite  sub- 
sequently became  the  owner  of  the  insured  property,  after  which  it 
was  destroyed  by  fire.  In  a  suit  upon  the  policy  the  insurance 
company  interposed  the  defense  of  a  change  of  title  without  its 
knowledge  or  consent,  but  the  court  held  that  a  mere  increase  of 
his  interest  in  the  insured  property  was  not  a  change  of  title  within 
the  meaning  of  the  contract.  The  judgment  of  the  district  court 
is  reversed,  and  the  cause  remanded.    Reversed  and  remanded. 
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SUPREME  COURT  OF  MICHIGAN. 


VILLAGE  OF  L'ANSE 

FIRE  ASS'N  OF  PHILADELPHU.* 

The  policy  inanred  the  fire  department  of  a  Tillage  <*  while  located  and  con- 
tained a8  described  herein  and  not  elsewhere.''  The  property  burned 
while  being  used  at  a  fire. 

Held^  That  the  policy  applied  only  while  contained  in  the  place  designated, 
and  was  not  liable  for  the  loss. 

Philip  R.  MoEebnan  (Frank  R  Bobson,  of  counsel),  for  Appellard. 
Gbay  &  LooHET,  for  Appellee, 

LONO,  J. 

On  April  9, 1896,  the  defendant  issued  its  policy  of  insurance  to 
the  plaintiff  for  the  term  of  one  year  from  April  19, 1896.  The  pol- 
icy provides  that  the  association  does 

Insure  the  village  of  L'Anse  *  *  *  against  all  direct  loss  or  damages  by 
fire,  except  as  hereinafter  provided,  to  an  amount  not  exceeding  |1,500,  to  the 
following  described  property,  while  located  and  contained  as  described  herein, 
and  not  elsewhere,  to  wit :  $400  on  the  two-story  frame,  shingled  roof,  fire- 
engine  house,  situate  detached  70  feet,  in  the  village  of  L'Anse,  Baraga 
County,  Michigan;  |700  on  steam  fire  engine  and  heater  attached ;  $200  on 
hose  and  hose  pipe ;  $300  on  hose  cart,  tools,  and  machinery  not  enumerated^ 
—all  contained  in  above-described  building.  $1,500  other  concurrent  insur- 
ance noted. 

Then  follows  the  usual  Michigan  form  of  standard  policy.  On 
May  9,  1896,  the  said  steam  fire  engine,  hose,  hose  pipe,  and  hose 
cart,  as  covered  by  the  policy,  were  burned  and  destroyed  by  fire. 
None  of  the  above  property  was  in  the  building  at  the  time  it  was 
burned,  but  was  being  used  in  an  attempt  to  extinguish  a  fire  some 
two  hundred  to  eight  hundred  feet  from  the  building.  The  defend- 
ant refused  to  pay  the  damages  claimed  by  the  plaintiff  for  the  loss 
of  the  property,  on  the  ground  that,  under  the  policy,  it  was  insured 
only  while  contained  in  the  building  mentioned  and  described  in 
the  policy,  and  not  elsewhere.  The  action  brought  to  recover  on 
the  policy  was  tried  before  the  court  without  a  jury,  and  the  court 
found  in  favor  of  defendant's  contention,  and  thereupon  entered 
judgment  in  its  favor.    Plaintiff  brings  error. 

It  is  admitted  by  counsel  for  plaintiff  that  the  case  involves  but 
the  one  question:  What  is  the  proper  construction  of  the  words  in 
the  policy, ''  while  located  and  contained  as  described  herein  and 

•  Oaoislon  rendered,  M«r.  6. 189». 
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not  elsewhere  ?"  It  is  argued  by  couDsel  that  the  usual  purpose 
and  use  by  the  plaintiff  of  a  fire  engine,  hose,  hose  cart,  and  other 
appliances  described  in  the  policy  would  be  to  extinguish  fires  in  the 
Village,  and  that,  in  order  to  be  so  used,  it  would  be,  as  occasion 
might  require,  temporarily  out  of  the  engine  house,  which  would  be 
its  place  of  deposit  when  not  in  use;  that  such  ase  must  have  been 
contemplated  by  both  parties  to  the  contract;  and  that  such  use 
must  be  presumed  to  have  been  taken  into  consideration  by  the 
defendant  in  fixing  the  rate  of  premium.  It  is  said  by  counsel  that 
the  words  ''  contained  in,"  etc.,  and  like  expressions,  were  in  use 
before  the  adoption  of  the  standard  form  of  policy,  and  had  a  well- 
settled  meaning,  and,  if  applied  to  property  the  natural  use  of 
which  required  it  to  be  kept  in  one  place,  the  insurance  was  lost  if 
the  property  was  removed  to  some  other  place,  but  if,  however,  the 
property  was  of  a  sort  that  the  natural  use  of  it  required  a  tempo- 
rary removal  from  the  place  designated  in  the  policy,  and  while  so 
temporarily  absent  was  destroyed,  it  was  covered  by  the  policy; 
that  the  words,  "  contained  in,"  etc.,  were  of  further  description, 
and  indicated  the  place  of  deposit,  when  the  property  was  not  neces- 
sarily absent.  It  is  therefore  contended  that,  in  framing  the  stand- 
ard policy,  the  intention  was  to  express  and  adopt  this  construction. 
On  the  other  hand,  counpel  for  the  defendant  claims  that,  even 
under  the  old  forms  of  policy,  the  insurance  did  not  continue  while 
the  property  was  removed  from  its  place  of  deposit,  where  the  limi- 
tations were  as  contained  in  this  policy,  to  wit,  "  while  located  and 
contained  as  described  herein,  and  not  elsewhere."  We  think  the 
cases  cited  by  counsel  for  plaintiff  clearly  distinguishable  from  the 
policy  in  suit  Here  the  words  are  plain  and  unambiguous,  and 
are  not  susceptible  of  construction  other  than  that  which  the  words 
themselves  import.  ''While  located  and  contained  as  described 
herein,  and  not  elsewhere,"  means  that  the  policy  covered  the  prop- 
erty only  while  in  that  particular  building,  and  did  not  cover  it 
while  it  was  anywhere  else.  In  Green  vs.  Insurance  Co.  (91  Iowa, 
615),  the  words  of  the  policy  were,  '*  while  contained  in  the  two- 
story  brick  and  frame  dwelling  house,"  etc.  The  court,  in  speaking 
of  other  cases  to  which  its  attention  had  been  called  by  counsel  for 
plaintiff,  said:  ''This  contract  is  widely  different  from  those  in  the 
cases  cited.  The  evidence  shows  that  the  property  was  kept  some- 
times in  the  chapel  and  sometimes  in  the  house,  and  part  of  it  used 
in  both  places;  and  if  we  assume  that  the  parties,  when  making  the 
contract,  knew  of  this,  we  have  additional  reason  for  limiting  the 
iability  to  losses  while  in  the  bouse.  It  is  sufficient  to  say  that  the 
liabiUty  is  thus  limited,  and  the  courts  have  no  right  to  extend  it." 
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This  case  was  foUowed  by  Lakings  vs.  Insurance  Co.,  94  Iowa,  476. 
In  Bahr  vs.  Insurance  Co.  (Sup.  N.  Y.),  the  limitation  in  the  policy 
was,  '*  while  located  as  described  herein,  and  not  elsewhere,  to  wit, 
while  contained  in  the  frame  building  occupied  as  a  wheelwright 
shop,"  etc  The  carriage  was  burned  in  a  livery  stable  a  block  and 
a  half  away  from  there.  Judgment  for  plaintiff  was  had  below,  and 
the  court  said:  '^This  judgment  cannot  stand.  The  location  of 
the  insured  property  was  a  warranty,  a  breach  of  which  avoided  the 
policy."  This  rule  was  recognized  by  this  court  in  Wildey  vs.  In- 
surance Co.,  52  Mich.,  446,  and  English  vs.  Insurance  Co.,  5&  Mich., 
273.  The  court  below  was  nofc  in  error  in  directing  judgment  in 
favor  of  defendant 
That  judgment  must  be  affirmed.    The  other  justices  concurred. 


SUPREME  COURT  OF  IOWA. 


SMITH 

V8. 

ST.  PAUL  FIRE  &  MARDrtf  INS.  CO.* 

Smith  took  possession  of  property  under  will  of  his  wife,  which  gave  him  an 

interest  tiierein,  and  erected  a  building. 
Held,  That  it  could  be  subject  to  a  mechanics'  lien,  which  is  an  incumbrance 

within  the  meaning  of  a  policy. 
Seld,  That  where  a  policy  is  avoided  by  action  affecting  the  title,  a  suit  on 

such  lien  works  a  forfeiture. 
Where  the  insured  admitted  purchasing  the  material  ^m  the  parties  whose 

lien  was  in  evidence,  and  which  described  the  same  land  as  the  insured 

testified  his  building  stood  on,  it  was  evidence  that  the  lien  was  claimed 

to  apply  to  the  building. 

McVvi  &  MoVbt  and  McMillan  &  Dunlap,  for  AppeUant. 
^  ^.  Eenioedt  and  E.  B.  Eoaoh,  for  Appellee. 

Watsbman,  J. 

^^i^e  of  the  questions  in  the  case  is  whether  there  were  mechanics' 

^ana  against  the  insured  property.    Much  attention  is  devoted  by 

c<>^''^XiB^l  to  the  matter  of  the  extent  of  the  interest  of  J.  R  Smith  in 

^^  ^eal  estate  on  which  the  building  stood.    Eliza  Smith  originally 

oWuq^  this  real  estate.    She  died,  and  her  husband,  J.  E.  Smith, 

^^^^  possession  thereof  under  her  will,  which  gave  him  an  interest 

^5  Rotate  therein.    While  he  was  in  possession  the  building  in  ques- 

Uon  ^1^  erected.    Inasmuch  as  the  mechanics'  liens  are  but  inci- 

*  ^Hdslon  rmdared.  Oot  8, 18M. 
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dentally  in  issue,  we  are  not  called  upon  to  exactly  determine  or 
define  the  character  or  extent  of  Smith's  interest.  It  is  enough  to 
say  that  he  had  such  an  equitable  interest  as  could  be  made  sub- 
ject to  a  mechanic's  lien:  Acts  16th  Qen.  Assem.,  c  100,  §  4;  Clark 
Ts.  Parker,  58  Iowa,  509.  Eren  if  he  had  no  title  to  the  real  estate, 
the  building  thereon  might  have  been  made  subject  to  such  lien: 
Lane  vs.  Snow,  66  Iowa,  544. 

2.  The  issue  as  to  the  mechanics'  liens  arises  under  a  proyision 
of  the  policy  in  suit,  which  reads  as  follows: — 

Loss  or  damage  for  which  the  company  is  not  liable  under  this  policy :  It  is 
hereby  declared  and  agreed  that  this  company  shall  not  be  liable  for  loss 
*  *  *  if  the  property,  or  any  part  thereof,  shall  be  sold,  transferred,  or 
incombered  (by  mortgage,  judgment,  or  otherwise),  or  if  any  action  or  pro- 
ceeding at  law  or  otherwise  shall  be  commenced  affecting  the  title  thereto,  or 
if  proceedings  to  foreclose  any  lien  thereon  shall  be  commenced  in  any  way, 
or  notice  thereof  shall  be  given,  or  if  said  property,  or  any  part  thereof, 
shall  be  levied  upon,  «  «  *  without  the  consent  of  the  company  indorsed 
thereon. 

It  may  well  be  held,  in  construing  this  provision,  that  the  consent 
of  the  company  is  to  be  obtained  only  for  those  acts  included  in  its 
terms,  which  are  voluntary  on  the  part  of  the  insured,  such  as  the 
sale  or  mortgaging  of  the  property.  But  the  condition  of  forfeiture 
relates  also  to  the  acts  of  third  personsy^or  which,  perhaps,  in  some 
instances,  the  assured  may  be  in  no  wise  responsible.  Nevertheless, 
such  condition  is  valid.  Litigation  in  respect  to  the  title  of  insured 
property  may  be  said  to  increase  the  risk  of  the  insurer  by  adding 
to  the  moral  hazard.  Whether  the  insured  is  responsible  for  it  is 
not,  in  the  first  instance,  material.  The  company  has  the  right  to 
provide  that  the  existence  of  such  litigation  shall  relieve  it  from 
liability:  Meadows  vs.  Insurance  Co.,  62  Iowa,  387;  Carey  vs.  In- 
surance Co.  (Wis.);  Burr  vs.  Insurance  Co.  (Wis.). 

3.  The  next  question  is  whether  a  mechanic's  lien,  or  an  action 
to  enforce  it,  comes  within  the  terms  of  the  quoted  clause  of  the 
policy.  The  incumbering  of  the  property  is  forbidden.  There  can 
be  no  doubt  but  that  a  mechanic's  lien  is  an  incumbrance:  Bedmon 
vs.  Insurance  Co.  (Wis.). 

4.  The  next  matter  for  consideration  is  as  to  the  claimed  liens. 
.It  is  urged  by  appellee  that  it  is  not  shown  they  were  upon  the 
building  insured.  We  think  the  contention  is  not  well  founded. 
J.  E.  Smith  testifies  to  the  location  of  the  building,  and  to  having 
purchased  the  material  for  its  construction  from  the  mechanic's  lien 
claimants;  and  on  the  trial  in  the  district  court,  when  the  evidence 
as  to  these  liens  was  offered,  no  objection  was  made  by  the  plaintiff 
on  the  ground  now  urged.    Besides  this,  the  description  of  the  real 
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e8tA.to  in  the  claim  for  a  lien  corresponds  to  the  description  given 
by  3zKi.ith  of  the  land  upon  which  the  building  burned  was  located. 
Alto^^ther,  we  think  there  can  be  no  question  but  that  the  claims 
ma<lo  are  for  the  construction  of  the  building  covered  by  the  policy 
in  suit. 

S.    Xt  is  also  said  by  appellee  that  it  does  not  appear  that  the  liens 

claim  o<l  are  valid,  and  that  no  violation  of  the  clause  in  question  is 

sha-wxi    unless  defendant  establishes  this  fact.    The  testimony  dis- 

eloeos  that  claims  for  liens  on  this  building,  properly  verified,  were 

file<l    \yy  various  material  men,  of  whom  Smith  admits  purchasing 

lonQl^^r    and  other  material.    Actions  were  begun  in  due  season  to 

enf oiroo    and  foreclose  these  liens.    No  denial  of  the  right  to  a  lien 

seema  -to  have  been  filed  in  any  of  the  cases.    Under  the  circum- 

staixcesy'it  seems  that  we  should  accept  the  claims  as  valid.    But 

ibdx-e  ia  still  another  answer  to  this  argument.    The  clause  of  the 

^Vicy  ^^hich  is  under  consideration  avoids  the  risk,  not  only  in  case 

t\^Q  pxx>perty  is  incumbered,  but  also  in  the  event  of  an  action  being 

begaxi   ^^hich  affects  the  title  thereto.    It  is  idle  to  say  that  such  a 

clause  is  not  violated  until  the  action  is  determined  adversely  to  the 

^^^^'^'^^^i.    So  soon  as  actions  to  foreclose  these  liens  were  begun, 

what   -We  have  called  the  moral  hazard  of  the  company  was  in- 

crease^^  and  it  was  this  added  risk  which  this  provision  was  in- 

tende<S   to  exempt  the  company  from.    It  makes  no  difference  that 

«ie  ins^i^d  was  perhaps  in  no  way  responsible  for  the  institution 

Of  siioix  suits:  Carey  vs.  Insurance  Co.,  supra.    He  has  made  his 

^Jitra.ot,  and  we  can  neither  annul  nor  change  it  at  his  request. 

^^  th^  breach  of  the  condition  which  we  have  been  considering; 

™^  XH>licy  in  suit  was  avoided,  and  the  judgment  of  the  district 

^^'^^  roust  be  reversed. 
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SUPREME  COURT  OF  NEBRASKA. 


HOME  FIRE  INS.    CO. 

GUBNEY.* 

ETidenoe  stated,  and  held  snffloient  to  Bustain  a  decree  re-fonoing  a  poUoy  of 
fire  insoranoe. 

An  agent  of  an  insaranoe  company,  empowered  to  receive  and  transmit  appli- 
cations and  to  receive  payment  of  the  premium,  binds  the  company  by 
knowledge  acqnired  in  and  abont  the  preparation  of  the  applications  and 
bv  representations  made  to  the  insured  while  so  doing  and  conoemiog 
the  same. 

Btbon  G.  BuRBANKj/or  Plaint^  in  Error. 

W.  T.  Thompson, /or  Defendant  in  Error. 

Ibyihe,  C. 

This  was  an  action  to  reooyer  on  a  policy  of  fire  insurance 
coupled  with  a  proceeding  to  re-form  the  policy.  The  policy,  as 
issued,  contained  a  promise  on  the  part  of  the  insured  that  he  would 
take  an  inventory  of  the  stock  of  goods  insured  at  least  once  a  year; 
that  he  would  keep  books  of  account  showing  all  purchases  and 
sales,  and  would  keep  the  inventories  and  books  locked  in  an  iron 
or  fireproof  safe  or  vault  at  night,  and  at  all  times  when  the  build* 
ing  described  as  containing  the  insured  goods  was  not  open  for 
business,  or  in  some  secure  place  not  exposed  by  fire  which  would 
destroy  the  building.  The  stock  of  goods  insured  was  destroyed 
by  fire.  The  plaintiff  had  taken  and  kept  an  inventory  and  books 
as  required  by  the  provision  referred  to,  but  he  did  not  preserve 
them  in  a  safe  or  other  secure  place.  On  the  contrary,  he  kept 
them  in  his  store,  with  the  goods,  and  they  were  destroyed.  The 
re-formation  asked  was  the  elimination  of  the  provision  referred  to 
from  the  contract  of  insurance.  In  the  district  court  there  was  a 
trial  of  the  issues  without  a  jury,  followed  by  special  findings,  and 
a  judgment  for  the  plaintiff  in  accordance  with  the  averments  and 
prayer  of  the  petition.  The  whole  controversy  here  relates  to  the 
correctness  of  this  action  in  reference  to  the  prayer  for  re-formation 
as  regards  the  special  clause  mentioned,  and  by  the  parties  styled 
the  ''  iron-safe  clause." 

Plaintiff  had  formerly  a  safe  in  his  office,  and  had  a  policy  in  the 
defendant  company  containing  the  "iron-safe  clause."  The  safe 
had,  however,  been  removed  before  the  present  policy  was  negoti- 

*  Decision  rendered,  Oct.  6. 1898.    Syllabus  by  tbe  Conrt. 
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ated.       Plamtiff  testified  that  an  agent  of  defendant,  one  Gue,  called 
on  bixn  with  reference  to  a  renewal  of  his  policy.    Gue  is  shown  to 
hav'^  "been  merelj  a  soliciting  agent,  with  power  simply  to  receive 
and  -feransmit  applications,  and  it  seems,  also,  to  receive  payment  of 
prezx^inms.    When  the  application  was  made  out,  plaintiff  told  Gue 
tha^  be  no  longer  had  a  safe,  and  that  he  had  no  place  to  keep  his 
hoo^ks.      Gae  said  that  would  be  all  right,  and  made  out  the  appli- 
cation   accordingly.    Plaintiff  did  not  promise  as  stated  in  the 
polio^.      Plaintiff's  wife  heard  the  conversation,  and  testified  that 
she  lie&ird  plaintiff  state  that  he  had  no  safe,  and  Gue  reply  that 
it  n^&<3e  no  difference  in  case  the  company  accepted  the  application; 
th^t  pl&intiff  then  told  Gue  he  kept  his  books  in  the  building,  and 
Gx*.e  BAicl  that  made  no  difference,— it  was  all  right  to  keep  them 
t\iere.        t)ue  denied  that  there  was  any  talk  as  to  the  place  of  keep* 
ing  tb^    books.     In  the  application   in  evidence  there  are   ques- 
tions &^  to  whether  such  books  were  kept,  and  the  question,  *'  Are 
^^1  k:«pt  in  fireproof  safe  ?  "    The  answer  is,  '*  No."    The  appli- 
cation ^^as  made  and  the  premium  paid  November  16, 1894,  and  the 
msnraxxce  then  began.    The  policy  was  not  delivered  until  about 
^^^^^QCkfeer  1st,  and  the  fire  occurred  December  12th.     On  this  evi- 
dence t^l^e  court  based  its  findings.    While  it  is  conflicting,  and  on 
the  pa.:irti  of  the  plaintiff  perhaps  not  very  satisfactory,  we  think  it  is 
safficioxit  to  sustain  the  finding.    If  the  application  stood  alone  it 
^^"*^  X^t  negative  the  clause  in  the  policy,  because,  while  it  indi- 
^.  ^  "tliat  the  books  would  not  be  kept  in  a  safe  or  vault,  they 
™^Qt;  ^till  be  kept  in  some  place  where  they  would  not  be  endan- 
^'^o.  >>j  a  fire  which  might  destroy  the  insured  property.    But 
^^^^c3ence  tends  to  show  that  plaintiff  not  only  told  Que  that  lie 
v^^^^^  safe,  but  that  he  told  him  he  had  no  place  to  keep  the 
,  !^^* — meaning,  of  course,  no  place  othei*  than  his  store,— and 
,^^i3e  said  that  would  make  no  difference.    The  policy  was  only 
.  .  ^^^d  a  few  days  before  the  fire,  so  that  there  is  no  estoppel  from 
/^^x^g  a  re-formation  because  of  an  unreasonable  retention  of  the 
*;  ^^  \>efore  demanding  it    Plaintiff  testified  that  he  had  only  read 
^    ^^^tten  part  and  a  portion  of  the  printed,  and  that  before  the 
.   *^^  had  not  observed  the  "  iron-safe  clause."    The  company  re- 

C61^  ^^  -3 

^a  and  retained  the  premium,  and  does  not  even  now  yield  to 
^  ^^eory  that  there  was  no  consensus  and  seek  a  rescission. 

^  is  argued  that  Ghie,  being  only  a  soliciting  agent,  could  not 

^  the  company  by  any  agreement  prior  to  the  policy  or  in  con- 

^^  with  its  terms.    It  has  often  been  held  that  the  insurer  is 

^^Hd  by  the  knowledge  of  its  agent,  so  as  to  constitute  a  waiver 

^e  strict  terms  of  policies  afterwards  issued.    In  regard  to  solic- 
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iting  agents,  the  following  language  from  Insurance  Co.  vs.  Jor* 
dan,  (29  Neb.,  514),  is  peculiarly  applicable :  "  The  agents  of  an 
insurance  company  authorized  to  procure  applications  for  insurance 
and  to  forward  them  to  the  company  for  acceptance  are  the  agents 
of  the  insurers,  and  ndl  of  the  insured,  in  aU  they  do  in  preparing 
the  applications,  or  as  to  any  representations  they  may  make  to  the 
insured  as  to  the  character  and  effect  of  the  statements  so  made. 
*  *  *  Public  policy  and  good  faith  require  that  the  persona 
clothed  by  the  insurance  companies  with  power  to  examine  pro* 
posed  risks,  and  fill  out,  receiye,  and  approve  applications  for  in- 
surance, shall  bind  their  principals  by  their  acts  and  knowledge 
acquired  by  them/'  In  a  somewhat  similar  case  (Insurance  Co.  ts. 
Fallon,  45  Neb.,  554),  a  similar  conclusion  was  reached.  The  appli* 
cation,  so  far  as  any  information  was  demanded,  stated  the  facts. 
The  proof  tends  to  show  that  the  plaintiff  made  further  statements 
to  the  agent,  indicating,  at  least,  an  intention  not  to  comply  with 
any  such  condition,  and  that  the  agent  informed  him  that  such 
facts  would  be  immaterial  if  the  policy  should  be  issued.  Gtiving 
full  effect  to  the  limitations  of  this  particular  agent's  auUiority, 
what  thus  occurred  was  within  the  apparent  scope  thereof.  In 
making  the  i4>|dioation,  the  plaintiff  had  a  right  to  rely  on  the 
agent's  statement  as  to  the  meaning  and  effect  thereof,  and  of  the 
consequence  of  facts  truthfuUy  Imparted.  The  plaintiff  paid,  and 
the  company  receiyed,  the  premium,  both  on  the  laith  of  the  agent's 
acts.  The  company  is  bound  thereby.  Affirmed* 
Sullivan,  J.,  not  sitting. 
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MEYER-BpUNS 

vs. 

PBNN8YLVANDL  MUX,  LIFE  INS.  C0.« 

A  statement  in  the  application  that  the  applicant  had  never  been  r^ected  by 
another  oompai^y  cannot  be  rebutted  by  showing  that  the  apolicant 
afterwarde  told  the  medical  examiner,  who  was  also  an  Agent,  taat  he 
had  been  rejected,  and  the  latter  replied  that  it  made  no  difference,  as  it 
wM  by  a  beneficial,  and  not  an  old-line  company. 

Where  in  saoh  ease  it  was  also  shown  that  he  was  not  in  a  sound,  phvsical 
condition  as  warranted  by  the  application,  a  verdict  was  rightly  di- 
rected for  the  company. 

The  polntei  submitted  by  defendant  in  writing  to  tbe  court  below 
were  as  follows:  "  ( 1)  It  being  an  admitted  or  nnoontradicted  fact 
that  Frank  Meyer-Bruns  had  made  application  to  the  Supreme 
Ck>uncil9  OathoUo  Knights  of  America,  a  corporation  issuing  policies 
of  insurance  on  the  liyes  of  individuals,  for  a  policy  of  insurance  on 
his  life,  in  which  application  the  applicant,  the  said  Frank  Meyer- 
Bruns,  was  rejected  for  such  insurance  therein,  and  afterwards  the 
said  Frank  Meyer-Bruns  made  application  in  writing,  signed  by 
himself,  to  the  defendant  company,  for  the  policy  in  suit,  and  in  the 
application  therefor,  in  answer  to  the  question  therein,  '  Were  you 
ever  rejected,  declined,  or  postponed  ¥  (referring  to  applications  for 
insurance  on  his  life)  he  answered  '  No,'  although  he  knew  he  had 
been  so  rejected,  and  agreed  that  the  correctness  of  such  application, 
wherein  the  said  question  and  answer,  among  others,  appeared,  was 
the  exclusive  basis  of  any  policy  issued  thereon, — ^your  verdict  must 
be  for  the  defendant.  (2)  The  testimony  of  the  physicians  who 
attended  Frank  Meyer-Bruns  previous  to  his  application  for  the 
policy  of  insurance  in  suit  establishes  the  fact,  which  is  not  contra- 
dicted, that  the  said  Frank  Meyer-Bruns  was  not,  at  the  time  of 
such  application,  in  sound  physical  condition,  as  he  averred  and 
warranted  in  his  said  application  he  was,  but,  on  the  contrary,  was 
of  unsound  physical  condition;  and  therefore  your  verdict  must  be 
for  the  defendant.  (3)  Upon  all  the  evidence  in  this  case  the  ver- 
dict must  be  for  the  defendant." 

The  trial  court  charged  the  jury  that:  ''There  is  no  disputed 
question  of  fact  to  go  to  the  jury  in  this  case,  and  no  question  of 
law.    In  this  case  the  evidence  of  the  defense  is  complete  and  ab* 

*  Decision  rendered,  Jan.  80, 1899.  I  , 
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solate,  and  therefore  it  is  my  duty  to  direct  jon  to  find  a  verdict  for 
the  defendant" 

The  specifications  of  error  are:  •*  First.  The  conrt  below  erred  in 
overruling  and  rejecting  the  plaintiff's  offer  of  evidence,  which  was 
as  follows:  'Charles  Stauble,  sworn:  Mr.  Bispham:  What  are 
you  going  to  prove  by  this  witness  ?  Mr.  O'Callaghan:  We  are  go- 
ing to  prove  by  this  witness  that  at  the  time  of  the  examination  by 
the  physician  representing  the  company,  defendant  in  this  case,  that 
the  insured,  Frank  Meyer-Bruns,  told  him  that  he  had  been  re- 
jected as  a  member  of  the  Catholic  Knights  of  America;  that  be 
had  made  an  application  and  had  been  rejected;  and  the  doctor 
said  that  it  was  a  beneficial  insurance,  and  not  an  old-line  company, 
and  it  would  not  affect  it.  We  propose  to  prove  this  for  the  pui^ 
pose  of  rebutting  the  statement  in  the  application  for  the  insurance 
that  he  was  not  rejected  by  an  insurance  company.'  Second.  The 
court  below  erred  in  directing  a  verdict  for  the  defendant" 

Frank  E.  Soherhebhobn,  FimDEBicK  L.  Bbkitinobb,  and  M.  J.  O'Cal- 
LAQHAN,  for  Appellant, 

Joshua  R  Morgan  and  George  Tucker  Bisphah,  for  Appdlee, 

Per  Curiam. 
The  proposed  testimony  referred  to  in  the  first  specification 
was  rightly  excluded,  because  it  was  incompetent  for  the  pur- 
pose stated  in  the  offer,  or  for  any  other  legitimate  purpose 
in  this  case.  We  find  nothing  in  the  testimony  that  would  have 
justified  the  learned  trial  judge  in  submitting  the  case  to  the  jury. 
There  was  no  disputed  question  of  fact  for  their  consideration.  It 
was  conclusively  shown  by  uncontroverted  evidence  that  the  plain- 
tiff was  not  ep titled  to  recover  on  the  policy  in  suit,  and  there  was, 
therefore,  no  error  in  directing  a  verdict  in  favor  of  the  defendant 
company.    Judgment  affirmed. 
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Bno^JAL  FIRE  INS.  CO.,  OP  Hartford, 
v». 
GRACE 

hox^d^x  to  transfer  the  legal  title  to  a  x>olicy  of  fire  iDsnrance  from  the  person 
't:-o  -whom  the  policy  was  issued  to  another,  the  assignment  thereof  must 
^t>e  in  writing,  and  one  other  than  the  person  to  whom  it  was  issued  oan- 
^zio'ti,  in  his  own  name,  maintain  an  action  thereon,  unless  the  policy  has 
l»^^n  duly  assigned  to  him  in  writing. 

TooMER  &  Betnolds  and  Spencer  R  ATKiN80N,yiir  Plaintiff  in  Error. 
^iTCH  &  Myers  and  L.  A.  WiLS0N,ybr  Defendant  in  Error. 

Fish,  J. 
A.t  -the  close  of  the  plaintiff's  evidence,  the  defendant  moved  for 
a  nonsuit  upon  several  grounds.    The  first  ground  was  "  because 
it  appears  from  the  evidence  that  the  plaintiff  seeks  to  recover  upon 
^  policy  of  insurance  issued  to,,  and  now  in  the  name  of,  A.  M. 
^tiigbt,  which  policy,  or  right  to  recover  thereon,  is  not  connected 
^th  the  plaintiff  in  the  case."    The  second  ground  was  "  because 
^t  appears  from  the  evidence  that  the  title  to,  and  the  right  to  re- 
aver upon,  said  poKcy,  if  it  exists  at  all,  is  out  of  the  plaintiff  in 
tbis  ease."    We  think  the  court  should  have  sustained  this  motion, 
-^^e  action  was  upon  a  fire  insurance  policy,  for  loss  alleged  to  have 
oeexk  sustained  by  the  plaintiff  in  consequence  of  the  destruction  by 
nre  of  the  house  insured  during  the  term  covered  by  the  policy, 
^ne  petition  alleged,  and  the  evidence  showed,  that  the  policy  had 
7®®^  iftBued  by  the  insurance  company  to  A.  M.  Knight,  through 
^^^Ht  &  Youmans,  agents  for  said  company  in  Waycross,  Ga.,  of 
whioli    firm  A..  M.  Knight  was  a  member.     While  the    petition 
^^f'^'^d  that  the  plaintiff  had  bought  a  certain  house  and  lot  from 
r^^^lxt  (the  house  being  the  property  upon  which  the  policy  was 
•  ^^^^^),  and  that  the  plaintiff  bought  the  same  "  upon  the  repre- 
^*^^*^tiion  of  said  A.  M.  Knight,  agent  of  said  company,  that  the 
^Uing  house  upon  said  property  was  insured  for  the  sum  of  $500; 
^  ^^    be  hfid  the  policy,  and  that  he,  as  agent  of  said  company, 
'^^^vVO  transfer  the  said  policy  properly  for  the  protection  of  '*  the 
i^^intifif,  no  evidence  was  introduced  which  showed  that  the  policy 
^fld  ever  been  assigned  in  vmting  to  the  plaintiff.    On  the  contrary, 
the  policy  was  introduced  in  evidence  by  the  plaintiff,  and  no  writ- 
ten assignment  whatever  of  the  same  appeared  thereon.    So  that 

■  DwiitJoQ  nodered,  D«c.  17, 1898.    Syllabus  by  tbe  Court 
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the  plaintiff's  own  evidence  showed  that  the  legal  title  to  the  insur- 
ance policy  was  still  in  Knight.  Whatever  equitable  interest,  if 
any,  the  plaintiff  may  have  acquired  in  the  policy  by  reason  of  the 
transaction  with  Knight,  it  is  clear  that,  in  the  absence  of  a  written 
assignment  to  him  from  Knight,  or  from  some  one  else,  to  whom 
Knight  had,  in  writing,  assigned  it,  he  could  not  maintain  an  action 
thereon  in  his  own  name:  Insurance  Co.  vs.  Amos,  98  Oa.,  533,  and 
authorities  there  cited.  For  this  reason,  if  for  no  other,  the  court 
should  have  grftnted  a  nonsuit. 
Judgment  reversed.    All  the  justices  concurring. 


SUPREME  JUDICIAL  COURT  OF  MASSACHUSETTS. 

Bristol. 


DOREY 

vs, 

METROPOLITAN  LIFE  INS.  CO.* 

Where  the  evidence  as  to  sound  health  was  conflictinff,  and  woald  jastify  a 
verdict  for  either  party  according  to  the  credit  given  it,  the  question  is 
for  the  Jury  whether  the  insured  was  in  sound  health  at  the  date  of  the 
policy. 

J.  W.  CuHMnias,  Edw.  Hiooinbon,  and  Jas.    T.   Cumxings,  for 
Plaint^. 

JsKNiNGe  k  MoBTOK,  foT  Defendant. 

Hammond,  J. 

This  is  an  action  by  the  administratrix  of  the  estate  of  Onssime 
Dorey  on  an  insurance  policy  on  the  life  of  said  Dorey,  dated  May 
18, 1895.  By  the  terms  of  the  policy,  no  obligation  was  assumed 
by  the  defendant,  unless  the  insured  was,  at  its  date,  in  soond 
health.  At  the  trial  before  a  jurj,  the  only  issue  was  whether  or 
not  Dorey  was  in  sound  health  at  that  time.  Upon  this  question,  ^ 
evidence  was  introduced  on  each  side.  Without  reciting  it  here 
in  detail,  it  is  sufficient  to  say  that  the  evidence  introduced  by  the 
plaintiff  would,  if  belieyed,  warrant  a  verdict  for  the  plaintiff,  and 
that  introduced  by  the  defendant  would,  if  believed,  warrant  a  ver- 
dict for  the  defendant.  A  pure  question  of  fact)  and  not  of  law, 
was  raised.  The  first  request  was  rightly  refused.  Although  the 
second  request  was  not  given  in  its  exact  terms,  it  was  substantiidly 
given,  and  in  clear  langui^e.    Exceptions  overruled. 

•  DMision  rendered,  Nov.  28. 1106. 
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Caaos  to  which  an  insurance  company  may  or  may  not  be  a  party,  which 
are  not  aotions  od  policies,  bat  whicn  relate  to  mattws  ontaide  of  iasorance 
proner;  as,  Jurisdiction,  receiver,  ii^ auction,  pleading,  practice,  mandamus, 
willsy  nsory,  lodges,  the  relations  of  statute  laws  to  corporations,  laws  of 
sister  States,  etc.,  where  the  principles  and  practice  of  insui-ance,  as  such, 
are  no^  specificiJlT  inyolved;  and  other  cases  of  incidental  interest  to  under- 
wri  ters,  ot  where  for  special  reasons  a  full  report  has  been  deemed  nnneoessiiry. 
These  sketches  are  given  merely  as  chapters  of  current  information,  and  are 
not  iQteoded  as  digests,  nor  for  citation. 

Beneeiciaby  IK  Case  of  Benevolent  Sooiett. 
^Vbere  the  charter  of  a  benevolent  society  provides  that  the  bene- 
iS*  Bball  be  paid  to  the  member's  family,  or  as  he  may  direct,  he 
may  diirect  payment  to  any  beneficiary  though  not  a  member  of 
bis  faznlly,  according  to  the  decision  of  the  Supreme  Court  of  Missis- 
sippi on  Jan.  2, 1899,  in  the  case  of  Independent  Order  of  Sons  and 
Dauglit^rs  of  Jacob  of  America  et  al.  v&  Henderson  efc  al. 

FlKE   FBOM   KaILROAD. SuBBOGATION. 

Iq  tkx^  oase  of  Sims  vs.  Mutual  Fire  Ins.  Co.,  of  town  of  La  Prarie, 
decide^!  by  the  Supreme  Court  of  Wisconsin,  Jan.  10,  1899,  it  was 
held  tUctt  where  the  insured  settles  with  a  railroad  for  damage  done 
to  bis  j>roperty  by  fire,  he  cannot  deny  that  the  railroad  caused  the 
damage  in  a  suit  against  the  insurer.  The  latter  being  deprived  of 
its  right  to  subrogation  by  the  settlement,  there  can  be  no  recovery 
on  the  policy. 

Pboofs  of  Loss  bt  Agents. — LmrrATioN. 

-^  the  case  of  Boston  Marine  Ins.  Co.  vs.  Scales,  decided  by  the 

^^^^^lue  Court  of  Tennessee,  Jan.  14, 1899,  the  policy  provided  that 

^  t^nn  insured  should  include  the  legal  representatives.     The 

^^^in^Bs  belonged  to  women,  and  was  managed  by  their  husbands 

^^^ir  agents.    The  proofs  of  loss  were  made  out  by  the  husbands 

signed  and  sworn  to  by  the  wives,  who  had  no  knowledge  of 

^^cts.    It  was  held  that  legal  representatives  does  not  include 

^^ts,  and  that  the  falsity  of  the  proofs  did  not  defeat  the  insur* 

.        ^9  since  it  was  not  known  by  the  wives.    It  was  also  held  that  an 

^^^ction  that  insured  must  prove  the  destruction  of  the  property 

*^       ^rror,  as  it  did  not  cover  damaged  goods.    The  policy  provided 

*^^bitration  as  preliminary  to  a  suit  which  could  not  be  brought 

^^^^^  sixty  days,  nor  after  six  months  after  the  loss.    It  was  held 

V^^  the  six  months  did  not  begin  to  run  until  after  the  sixty  days 

^  the  conclusion  of  the  arbitration. 
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Intentional  Injury  as  Accident. 
In  the  case  of  Kailwaj  Officials'  and  Employees'  Accident  Ass'n  ts. 
Drummond,  decided  by  the  Supreme  Court  of  Nebraska,  Oct.  5, 
1898,  the  syllabus  by  the  court  in  part  was  as  follows: — 

Where,  in  an  action  on  a  contract  of  insaranoe.  it  is  claimed  that  death  re- 
sulted from  one  of  the  excepted  causes  enumerated  on  the  back  of  the  policy, 
it  is  for  the  defendant  to  plead  and  prove  that  f^t. 

An  accident,  within  the  meaning  of  contracts  of  insurance  against  acci- 
dents, includes  any  event  which  takes  place  without  the  foresight  or  expecta- 
tion of  the  person  acted  upon  or  affected  thereby. 

An  accident  insurance  policy  contained  a  clause  insuring  against  ii^jary 
'*  inflicted  by  external,  violent,  and  accidental  means,"  and  excepted  cases 
where  the  injury  ''results  from  the  intentional  acts  of  the  insured  or  any 
other  person."  Death  resulted  from  a  gunshot  wound  inflicted  by  a  robber. 
Whether  the  wound  was  accidentally  or  intentionally  inflicted  bein^  a  matter 
of  inference  from  equivocal  circumstances,  the  jury  were  properly  instructed 
that  t^e  plaintiff  could  recover  unless  the  shooting  of  tne  assured  was  the 
robber's  intentional  act. 

Beneyolemt  Sooiett. — Assessments  and  Death  Claims. 

In  the  case  of  Bridges  ts.  National  Union,  decided  by  the  Su- 
preme Court  of  Minnesota,  August  4,  1898,  the  following  syllabus 
was  furnished  by  the  court: — 

Certain  parts  of  the  rules  or  '<  laws  **  of  defendant  association,  a  life  insnr- 
ance  company  organized  in  the  State  of  Ohio  on  the  cooperative  or  assess- 
ment plan,  construed. 

Heldf  under  these  '*  laws,"  that  it  is  the  duty  of  the  secretary  of  the  '<  sen- 
ate," on  the  tenth  day  of  each  month,  to  direct  everv  council  that  at  least  one 
assessment  shall  be  collected  from  each  member  of  the  council;  and  whenever 
the  condition  of  the  general  treasury  demands  more  revenue  in  anticipation 
of  death  claims,  where  deaths  have  actually  occurred  among  the  members, 
which  condition  the  secretarv  is  to  ascertain,  he  may  direct  that  two  or  more 
assessments  shall  be  collected. 

The  duty  of  the  secretary  as  to  assessments  in  defendant  association  is  folly 
performed  when  he  forwards  to  each  council  a  notice  or  direction  that  one  or 
more  assessments  shall  be  collected. 

Such  notice  -or  direction  is  presumptive  evidence  that  the  assessments 
therein  required  to  be  collected  are  necessary  to  meet  death  claims. 

The  trial  court  was  fully  warranted  in  finding  from  the  evidence  that  plain- 
tiff's deceased  husband  had,  in  his  lifetime,  been  duly  notified  by  mail  of  cer- 
tain assessments  made  against  him. 

Under  the  **  laws,"  members  were  required  to  pay  assessments  within  one 
month  ft'om  the  **  date  of  the  notice."  The  notice  in  question  bore  date  April 
10, 1896,  and  the  member  was,  according  to  its  terms,  required  to  pay  witnin 
one  month  from  the  *'  date  of  the  notice/'  It  was  mailed  in  the  city  in  which 
the  member  resided  April  20th.  Heldy  on  the  facts  here,  that  it  is  immaterial 
whether  the  month  commenced  to  run  on  the  day  of  the  date  of  the  notice,  or 
the  day  it  was  mailed,  or  the  day  when  it  was,  ot,  in  due  course  of  mail, 
should  have  been,  received. 

Whether  Qen.  St.  1894,  $  3311,  which  requires  that  each  notice  of  assesa- 
ment  made  upon  the  members  of  an  association  of  this  character  ''shall  tmly 
state  the  cause  and  nurpose  of  the  assessment,"  applies  to  an  association  in- 
corporated uuder  the  laws  of  another  State,  is  not  determined ;  hot  it  is 
held  that  this  requirement  was  not  intended  to  affect  notices  where  the  assess- 
ment could  be  for  one  cause  only,  and  for  but  one  single  purpose,  such  as  the 
establishment  of,  or  to  add  to,  a  fund  to  be  used  for  the  payment  of  death 
claims,  and  for  no  other  purpose,  there  being  no  other  ftind  out  of  which  auch. 
claims  could  be  paid. 
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Notice  of  Inoumbbance. 
X'lio  record  of  a  mortgage  does  not  make  it  notice  of  incumbrance 
to&o    insurer,  according  to  the  decision  of  the  Appellate  Court  of 
lodicki^&in  Pboenix  Ins.  Go.  vs.  OyermaD,  Jan.  81,  1899. 

Application  as  a  Defense. 
In  tlie  case  of  Isaacs  vs.  Mutual  Keserve  Fund  Life  Ass'n,  decided 
by  tlAG  Supreme  Court  of  Pennsjlyania,  Jan.  80,  1899,  a  member 
8Qd<3  to  recover  back  assessments  paid,  on  the  ground  that  a  new 
/orm  ol  policy  issued  violated  her  contract  by  calling  for  payments 
oab  o/  a  reserve  to  which  she  was  entitled.     It  was  held  that  an  affi- 
davit of  defense,  alleging  that  she  had  not  set  out  her  application 
which  made  the  constitution  and  by-laws  a  part  of  her  contract, 
Aii^  tluit  the  new  form  was  authorized  by  such  constitution  and  by- 
\ftv^  yv^e^Q  a  sufficient  defense. 

Change  of  Location. — ^Increase  of  Risk. 
In  tlno  case  of  Greenwich  Ins.  Co.  vs.  Dougherty,  decided  by  the 
Supretti^  Court  of  New  Jersey,  Feb.  11,  1899,  furniture  insured 
while  coxitained  in  a  frame  building  occupied  as  store  and  dwelling 
was  rexKn^oved  to  another  building,  and  the  insurance  was  transferred 
under  ajc^  indorsement  to  cover  the  property  *'  contained  in  a  frame 
dwellixi^.»»  The  building  was,  in  fact,  like  the  first,  used  partly  for 
a  store.  it  was  held  that  though  no  increase  of  risk,  the  indorse- 
ment eiTQated  a  new  contract,  and  was  a  warranty  that  the  building 
was  exolusively  used  as  a  dwelling.  Its  use,  in  part,  as  a  store  was 
incomps^tible  with  the  representation. 

Watveb  bt  Adjuster. 
^  tlxe  case  of  Huesinkveld  vs.  St.  Paul  F.  &  M.  Ins.  Co.,  decided 
l>y  tile  Supreme  Court  of  Iowa,  Oct.  8, 1898,  the  court  ruled  as  fol- 
lows:     X>eclaration  of  an  assumed  adjuster  that  he  was  the  agent  of 
*^^®^*^^^  is  not  evidence  of  such  fact.    The  recognizing  of  such  party  as 
an  authorized  adjuster  by  a  local  agen  t  having  no  authority  to  adjust 
^^  i^ot  bind  the  company.     Heresay  evidence  that  a  party  was 
tbe  a^Qx^^  Qf  another  may  be  considered  by  the  jury  in  the  absence 
^i  objection  to  its  admission.    The  policy  provided  that  nothing  but 
^  ^^cific  agreement  indorsed  should  be  treated  as  a  waiver,  and 
vSi^i  \;he  agent  had  no  authority  to  waive  its  conditions.    It  was  held 
^t  this  did  not  prevent  an  adjuster  from  waiving  proofs  of  loss. 
Where  the  adjuster,  after  investigation,  instructed  insured  to  fur- 
nish carpenter's  estimates  for  replacement  and  it  would  be  all  right, 
the  sufficiency  of  proofs  of  loss  were  waived. 
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LSSUBABLB  InTEBBST  IN   SON. 

A  mother  has  not  an  inanraUe  interest  in  her  8on  which  will  jus- 
tify her  in  taking  out  a  policy  on  his  life;  but  no  interest  is  needed 
when  the  party  insures  his  own  life,  and  makes  it  payable  to  an- 
other, according  to  the  Appellate  Court  of  Indiana  in  the  case  of 
Prudential  Ins.  Co.  of  America  vs.  Hum,  decided  Feb.  1, 1899. 

Defective  Pleadino  as  to  Title. 
A  plea  in  abatement  to  a  declaration  on  a  fire  policy  which  ad- 
mits that  proofs  of  loss  were  sent,  but  without  setting  forth  their 
contents  avers  that  they  did  not  set  forth  the  title,  is  bad  for  uncer- 
tainty, and  the  company,  by  refusing  to  plead  to  the  declaration^ 
admits  the  cause  of  action,  according  to  the  decision  of  the  Supreme 
Court  of  Illinois  in  the  case  of  Phoenix  Ins.  Co.,  of  Hartford,  vs. 
Hedrick,  decided  Feb.  17, 1899. 

Bbokers'  Licens£& 
The  Massachusetts  statute  of  1894  requiring  insurance  brokers  to 
be  licensed  applies  to  negotiations  for  insurance  on  property  out- 
side as  well  as  inside  the  State  when  such  negotiations  are  made 
within  the  State.  Such  statute  is  the  exercise  of  a  legitimate  police 
power,  and  not  in  contravention  of  the  Fourteenth  Amendment  to  the 
National  Constitution  forbidding  the  depriving  of  a  citizen  of  his 
rights  without  due  process  of  law.  Such  was  the  decision  of  the 
Supreme  Judicial  Court  of  Massa^usetts,  March  8,  1899,  in  the 
case  of  Commonwealth  vs.  BoswelL 

Title  to  Party  Walls. 
In  the  case  of  Monteleone  vs.  Harding,  the  Supreme  Court   of 
Louisiana  furnished  the  following  syllabus  of  its  opinion  rendered 
March?,  1898:— 

Tlie  wall  built  by  plaintiff  was  made  a  common  wall  by  the  owners  of  the 
lot  adjacent,  who  used  it  as  one  of  the  sides  of  their  building.  The  trespass 
and  encroachment  charged,  in  that  plaintiffhad  exceeded  by  about  two  inches 
the  nine  inches  allowed  to  one  who  ouilds  a  wall  on  the  dividing  line,  were 
not  sustained. 

The  defendants,  having  made  use  of  the  wall  as  a  support  for  their  own 
building,  are  indebted  for  one-half  of  the  cost  of  construction. 

The  intervener,  an  insurance  company,  was  subrogated  to  the  right  of 
plaintiff  when  it  paid  plaintiff  the  value  of  one-half  of  the  old  party  wall, 
which  had  not  been  insured. 

An  amount  equal  to  the  value  of  the  old  wall  was  allowed  to  the  intervener, 
in  accordance  with  the  decree  in  Mouteleone  vs.  Insurance  Co.,  47  La.  Ann., 
15^.  The  remainder  due  by  the  defendants  is  an  amount  to  which  plaintiiT 
has  a  rieht ;  it  bein^  for  costs  of  construction,  to  which  interveners  nad  not 
been  subrogated,  as  it  was  the  additional  cost  of  the  new  wall. 
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COiaiE*- ORATION  OF  LONDON  ASSUBANCE 

V8, 

PATERSON  ET  AT..* 

AppsiJK-^ntly  the  auditor  to  whom  this  case  was  referred  for  the  purpose  of  de- 

^t^^^KTmining  how  a  loss  hy  fire  should  he  adjusted,  as  hetween  tue  insured 

^s^.«l  each  of  seyeral  insurers,  oorreotly  fouud  that  an  application  for  insur- 

^sii.«e  presented  hy  the  insured  to  one  of  the  insurers  was  not  specific  as 

"toO    -the  precise  property  sought  to  he  insured.    But,  whether  this  he  true 

o^     not,  it  affirmatiTely  appears  that  no  suhstantial  right  of  the  party 

ooxnplaining  of  this  ruling  was  prejudiced  therehy. 

^^^xi.    a  memorandum  of  a  contract  for  additional  insurance  is  indorsed  upon 

sk  poli^^y  previously  issued,  the  stipulations  therein  contained,  in  so  far  as 

'fcl:i.«  same  may  he  applicahle  are  to  he  treated  as  constituting  the  hasis  of 

^lft.e  new  contract,    (a)  In  the  present  case  the  indorsement  contemplated 

si»<l.ditional  insurance  which  should  cover  the  entire  interest  of  the  insured 

in.   the  property  specified,  not  merely  a  three-fifths  interest  therein,  which 

^w^sas  the  extent  of  the  risk  orig^inally  assumed,    (h)  Even  if  error  was 

csosnmitted  in  admitting  parol  evidence  offered  to  show  the  intuition  of 

't^lie  contracting  parties,  no  injury  thereby  resulted  to  the  insurer. 

On^  €>^  the  insurance  companies  heing,  in  any  event,  liable  to  pay  in  full  the 

"         '       the       


oont  expressed  in  its  contract,  the  mere  faet  that  the  auditor  esti- 
is^ted  the  value  of  the  property  destroyed  upon  an  erroneous  basis  affords 
-fco  this  company  no  just  cause  of  complaint. 
Und^ir  the  express  provisions  of  what  is  commonly  known  as  the  "American 
d^Xaose,"  thougn  it  be  contained  in  an  '*  open  "  policy,  not  immediately 
ca-Crt»ched  to  any  specific  risk,  the  date  to  be  looked  to  in  determining 
^wbether  concurrent  insurance  is  prior  or  subsequent ''  in  day  of  date  to 
-felais  policy"  is,  not  that  upon  which  the  policy  attached  to  a  specific 
x-±^le,  out  tiiat  upon  which  the  policy  was  issued. 
An  ixa^mirer  in  no  way  interested  in  an  adjnstmeut  made  between  the  insured 
s^xM.^  a  subsequent  insurer  is  not  in  a  position  to  question  the  correctness 
'C^Xaereof. 

^^i^-Aj»TLET  A  Bennet  and  W.  W.  Macfarland,  for  Plaintiff  in  Errtjr, 
^^ooDYEAB  &  Kay,  King  &  Spalding,  Meboeb  &  Mebceb,  and  Atkin- 
s^^    ^fc^    DuNwooDY,  for  Defendants  in  Error. 

Lumpkin,  P.  J. 

-^^^ore  andertaking  to  deal  with  the  several  assignments  of 

err-oj*    presented  by  the  bill  of  exceptions  in  this  case,  it  is 

proj^^j.  ^^  g^  forth  a  statement  of  some  of  the  leading  facts 

^    ^'-Osed  by  the  record,  which  will  serve  both  to  explain  the 

t>       ^  ire  of  the  controversy,  and  to  indicate  the  relevancy  and 

^     ^^riality  of  the  questions  upon  which  rulings  a^e  invoked: 

*      ^i^on,  Downing  &  Co.,  of  New  York  City,  were  engaged  in 

^tig  and  exporting  naval  stores.    They  had  agents  or  busi- 

^^^^^connections  at  nearly  all  of  the  South  Atlantic  and  Gulf 

^^^don  rendered.  March  4. 1890.    SylUbas  by  the  Court. 
VOL.  XXVIII.— 25 
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ports,  including  Brnnswick,  Ga.,  through  whom  rosin  and  tur- 
pentine were  purchased  at  inland  points,  transported  by  rail  to 
these  ports,  and  then  loaded  on  vessels  for  export.  Desiring 
protection  against  possible  losses  by  fire,  Paterson,  Downing  & 
Co.  during  the  fall  of  1895  applied  to  the  Thames  &  Mersey 
Marine  Ins.  Co.  and  the  Corporation  of  the  London  Assurance 
for  insurance  to  the  amount  of  |50,000,  which  should  coyer  all 
naval  stores  subsequently  purchased,  not  only  while  stored  in 
warehouses  at  these  several  ports  awaiting  export,  but  also 
while  in  transit  from  inland  points  to  the  coast.  The  company 
first  named  undertook  to  carry  two-ftfths,  and  the  latter  com- 
pany three-fifths,  of  the  insurance  applied  for;  and  accordingly 
each  issued  what  is  commonly  known  as  an  "open  policy," 
dated  October  12, 1895,  the  purpose  of  which  was  to  enable  the 
insured,  by  simply  reporting  a  shipment  from  a  given  point, 
and  agreeing  upon  the  rate  of  premium,  to  immediately  bring 
within  the  protection  of  the  policy  any  particular  consignment 
they  might  thereafter  wish  to  be  covered  thereby.  Later,  the 
insured  applied  to  the  Corporation  of  the  London  Assurance 
for  additional  insurance,  to  cover  all  naval  stores  while  located 
at  certain  designated  ports,  the  value  of  which  should  be  in  ex- 
cess of  the  150,000  for  which  they  were,  as  above  stated, 
already  insured.  Thereupon,  under  the  date  of  December  18, 
1895,  this  company  entered  upon  the  policy  previously  issued 
by  it  the  following  indorsement: — 

"It  is  hereby  understood  and  agreed  that  upon  notice  from 
the  assured,  and  from  the  time  such  notice  is  given,  provided 
it  be  before  known  loss,  this  policy  shall  cover  not  exceeding 
150,000.00  on  the  excess  of  f  50,000.00  on  goods  as  herein  de- 
scribed, at  the  ports  enumerated  herein,  for  a  period  of  not 
exceeding  fifteen  days;  such  period,  however,  to  be  renewable 
one  or  more  times  for  other  periods  of  fifteen  days,  each  upon 
notice  from  the  assured  prior  to  the  beginning  of  such  other 
period, — a  premium  to  be  arranged  to  be  paid  for  each 
period." 

On  January  11,  1896,  the  insured  gave  notice  that  they  de- 
sired additional  insurance  on  naval  stores  located  at  Bruns- 
wick, to  the  extent  of  |50,000,  agreeable  to  this  indorsement, 
for  a  perioij  of  fifteen  days  from  that  date;  and  the  company 
accepted  the  notice,  and  fixed  the  prjemium.  Further  notices 
were  from  time  to  time  subsequently  given  and  accepted,  by 
which  this  insurance  was  extended  for  successive  periods  of 
fifteen  days;  the  last  notice  stipulating  that  the  period  to  be 
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covei-e<i  was  from  March  26  to  April  10,  1896.    A  loss  by  fire 
occu^l•^^4  on  April  2d,  the  greater  part  of  the  goods  on  storage 
\fx  lir-uxiswick  being  consumed.      Besides  the  insurance  above 
J^ferI•^^^  to,  the  insured  held  a  number  of  policies,  covering  the 
g^oae  p> property,  which  had  been  issued  by  various  fire  insurance 
eo^pa.ja.ies  at  different  periods  during  the  latter  part  of  the  year 
\%^^  £txid  the  early  part  of  1896.    An  attempt  was  made  to  ad- 
just t:lx^  loss,  but  the  several  companies  failed  to  agree  among 
I  themselves  as  to  the  respective  proportion  thereof  each  should 

I  bear.        This  gave  rise  to  the  present  litigation,  the  purpose  of 

which  "was  to  fix  the  liability  of  each,  and  to  compel  payment  to 
theins-ared  accordingly.  The  case  involved  many  complicated 
questions,  both  of  law  and  of  fact,  and  was  referred  to  an  audi- 
tor, ^wlio  duly  made  a  report  covering  all  the  points  at  issue. 
Being  ^dissatisfied  with  the  auditor's  findings  concerning  the 
adjosliiaaent  to  be  made  of  the  loss,  the  Corporation  of  the  Lon- 
don A.sfiurance  filed  numerous  exceptions  to  his  report;  and, 
the  aa^ixie  being  overruled  and  disallowed  by  the  court  below, 
that  company  now  brings  the  case  here  for  review.  Such  other 
facts  Q^e  are  necessary  to  an  understanding  of  the  questions 
presen-t:^  for  adjudication  will  be  stated  in  immediate  connec- 
tion ^wxt:h  the  points  to  which  the  same  relate,  and  will  be  devel- 
oped a^ia,  occasion  requires  in  the  discussion  which  follows. 

^'  It:    appeared  upon  the  hearing  before  the  auditor  that  a 
portioxx  of  the  goods  destroyed  by  fire  arrived  in  Brunswick 
prior  to  October  12, 1895;  and  it  was  insisted  by  the  London  As- 
snrario^  company  that  it  was  not  liable,  either  under  the  policy 
issued    ty  it  on  that  date,  or  under  the  indorsement  of  Decem- 
"^J  iS-tl  entered  thereon,  to  pay  any  part  of  the  loss  thus  sus- 
taine^^     Exception  is  taken  to  the  finding  of  the  auditor  "that 
the  se^veral  notices  given  under  and  by  virtue  of  the  indorse- 
ment Of  December  18,  1895,  on  the  defendant's  policy,  for  the 
P^rpoi^e  of  procuring  excess  insurance  as  thereby  provided, 
were  ^^llent  as  to  the  receipt  of  the  stuff  designed  to  be  covered 
t>y  them.'"    The  record,  however,  shows,  manifestly,  that  this 
c^^plaint  is  without  merit.    In  the  first  place,  it  would  seem, 
•^^  ^ti^tor's  finding  was  in  accord  with  the  only  possible  con- 
s^ction  which  could  be  placed  upon  the  language  in  which 
*^^^^   notices  were  couched.       Besides,  notwithstanding  the 
settle  did  not  specifically  limit  the  operation  of  the  insurance 
™^by  effected  to  goods  received  subsequently  to  October  12, 
"le  auditor  expressly  announced  his  conclusion  to  be  that,  in 
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view  of  the  parol  evidence  submitted,  "it  v^^as  the  intentioii  of 
the  plaintiffs  and  the  said  London  Assurance,  as  evidenced  by 
their  dealings,  •  •  •  that  this  indorsement  was  riot  designed 
to  cover  goods  received  prior  to  October  12,  1895."  Accord- 
ingly, in  fixing  the  liability  of  this  company,  the  auditor  found 
that  it  was  answerable  only  for  its  just  proportion  of  the  loss 
on  goods  which  arrived  in  Brunswick  after  that  date,  which 
ruling  gave  to  this  company  the  full  benefit  of  its  contention, 
and  relieved  it  of  all  liability  as  to  other  goods  destroyed  in  the 
same  fire. 

2.  Another  question  presented  for  determination  is,  what 
was  the  legal  effect  of  the  indorsement  of  December  18th,  above 
quoted,  which  was  entered  on  the  policy  previously  issued  by 
the  London  Assurance?  Obviously,  it  was  the  intention  of  the 
parties  to  provide  for  additional  insurance,  to  become  opera- 
tive whenever  the  insured  gave  the  required  notice,  and  the 
premium  to  be  charged  was  fixed,  upon  the  same  terms  and 
conditions,  so  far  as  applicable,  as  had  been  previously  agreed 
on  when  the  company  wrote  its  policy  covering  the  |30,000 
risk  originally  accepted.  In  other  words,  the  company  agreed^ 
if  called  upon  by  the  insured,  to  increase  the  amount  of  insur- 
ance it  had  in  the  first  instance  undertaken  to  carry;  and,  in- 
stead of  issuing  another  policy  containing  the  stipulations 
upon  which  such  additional  insurance  was  proposed,  the  plan 
was  adopted  of  indorsing  its  proposal  upon  a  policy  already 
held  by  the  assured,  in  which  the  terms  and  conditions  upon 
which  it  was  willing  to  insure  the  property  in  question  were 
fully  and  distinctly  set  forth.  The  method  pursued  of  evidenc- 
ing this  agreement  on  the  part  of  the  company  was  very  similar 
to  that  commonly  employed  of  extending  the  period  for  which 
a  policy  is  originally  issued;  the  only  difference  being  that  the 
indorsement  now  under  consideration  was  intended  to  ex- 
pressly fix  the  amount,  as  well  as  the  periods,  of  the  insurance 
thus  provided  for.  It  is  well  settled  that,  in  the  event  a  new 
contract  is  entered  into  between  the  insurer  and  the  insured,  it 
is  not  essential  that  the  same  should  be  evidenced  by  the  issu- 
ance of  another  and  distinct  policy.  On  the  contrary,  "a  policy 
of  insurance  may  be  renewed  by  the  underwriters  for  an  addi- 
tional term  beyond  that  mentioned  in  it,  by  the  mere  issuance 
of  a  renewal  receipt  or  certificate,  and  this  is  the  custom  and 
practice  in  the  insurance  business:"  7  Am.  &  Eng.  Enc.  Law, 
1011.    In  such  case  *'the  renewal  has  the  effect  of  a  new  eon- 
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WL€t,    l^nt  upon  the  same  terms  and  conditions  as  the  old:''  Id. 
1012.  3t  follows,  of  course,  that  where  the  plan  is  adopted  of 

evid&rxciing  a  new  contract  of  insurance  by  merely  indorsing 
uppik  s^  policy  previously  issued  a  memorandum  of  the  date, 
amount -t,  and  subject-matter  of  the  additional  insurance 
effe(t:e*<i,  the  policy  upon  which  such  entry  is  made  is  to  be 
look&<l  to,  in  ascertaining  the  terms  and  conditions  governing 
tbea^-^iw  contract.  Accordingly,  we  hold  in  the  present  case 
that  tiln^c  indorsement  of  December  18th  is  to  be  regarded  as 
equiv^€i,l^nt  to  the  issuance  of  an  entirely  new  and  distinct 
policy  l>earing  that  date,  and  containing  all  the  stipulations  set 
fortlk  i:i:^  the  policy  issued  by  the  London  Assurance  on  October 
12th^  e|.£t.ye  those  the  adoption  of  which  this  indorsement  nega- 
tives,   c^xther  expressly  or  by  necessary  implication. 

W     XC^cognizing  the  soundness  of  this  conclusion,  counsel  for 
the  ixi^-^xrance  company,  in  effect,  contend  that,  as  the  policy 
iB8u&^     on  October  12th  provided  that  the  insurance  thereby 
effect: ^5^3^  ^a^  «^q  cover  three-fifths  interest  in  all  goods"  therein 
desi^xx^Lted,  in  an  amount  not  exceeding  |30,000,  a  proper  con- 
struetiion  of  the  indorsement  of  December  18th  would  limit  the 
comtxa.Xiy's  liability  thereunder  to  "three-fifths  of  the  150,000 
excess      insurance"  provide  for.    We  cannot   assent  to  this 
proposi^Qjj^   The  amount  and  extent  of  the  new  insurance  con- 
templ^i-ted  was  specifically  fixed  by  the  indorsement  in  ques- 
tion, ^.9  ^1^  j^lgQ  the  precise  subject-matter  thereof.    In  these 
respee-ts  the  additional  insurance  was  not  to  be  identical  with 
the  coxi^tract  previously  entered  into.    That  is  to  say,  the  com- 
ply iix  the  first  instance  undertook  to  carry  only  three-fifths 
of  the  ^0,000  risk  offered  to  it  and  the  Thames  &  Mersey  CJo., 
but,  ^wlien  applied  to  thereafter,  agreed  to  accept  and  carry  the 
whole    i^gk,  incident  to  the  additional  insurance  of  150,000 
whiclx  the  insured  desired  to  place  on  the  property,  because  its 
value  ^vvas  far  in  excess  of  the  amount  for  which  insurance  had 
previously  been  procured.    But  even  were  this  indorsement 
leas  definite  in  its  terms,  and  susceptible  of  a  different  con- 
struction, the  dealings  between  the  parties  pursuant  thereto 
snow  beyond  any  question  what  they  understood  its  meaning 
^^  ^,    Each  of  the  several  notices  thereafter  given  by  the  in- 
^\lTed,  and  accepted  by  the  company,  called  upon  it  "to  enter 
OTiopen  policy  of  Paterson,  Downing  &  Co.,  No.  610, 150,000  on 
naval  stores  on  excess  of  f 50,000,"  located  at  Brunswick;  "so, 
regardless  of  what  the  company  by  the  proposal  evidenced  by 
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the  indorsement  of  December  18th  intended  to  offer  to  do,  it 
subsequently,  as  a  matter  of  fact,  actually  granted  the  insured 
additional  insurance  to  the  full  extent  asked,  viz.:  |50,000,  and 
in  each  instance  fixed  the  premium  on  that  amount  at  ^one- 
tenth  net/" 

(b)  In  this  connection,  complaint  is  also  made  that  the  audi- 
tor improperly,  over  the  company's  objection,  admitted  "parol 
evidence  offered  to  show  that  it  was  the  purpose  and  intention 
of  the  parties  at  the  time  of  the  writing  of  the  indorsement  of 
December  18, 1895,  on  the  policy  of  the  London  Assurance,  that 
the  said  indorsement  should  cover  [the  property]  insured,  to 
the  extent  of  the  whole  of  $50,000,  and  not  merely  three-fifths 
of  that  amount;  the  objection  being  that  the  said  evidence  was 
immaterial  and  irrelevant,  and,  further,  that  the  policy  and  the 
indorsement  make  the  contract  the  highest  evidence  of  what 
was  covered,"  etc.  The  evidence  objected  to  is  not,  as  it  shoald 
have  been,  set  forth.  So,  whether  it  established  that  which  it 
was  "offered  to  show"  cannot,  of  course,  be  determined.  But, 
however  this  may  be,  suffice  it  to  say  that,  as  the  construction 
to  be  given  the  contract  as  evidenced  by  the  writings  before  us 
is  as  above  stated,  the  admission  of  this  parol  evidence  could 
not  have  operated  prejudicially  to  the  company. 

3.  The  policy  of  October  12th  issued  by  the  London  Assur- 
ance company  contained  a  written  stipulation  that  the  basis 
upon  which  the  value  of  the  goods  insured  \yas  to  be  estimated, 
in  the  event  of  loss,  was  "invoice  cost,  and  10  per  cent  added, 
unless  otherwise  agreed  upon  at  time  of  indorsement."  In  al- 
most every  instance,  prior  to  December  18th,  when  a  particular 
risk  was  reported  and  indorsed  upon  this  policy,  the  quantity 
and  value  of  the  goods  were  specifically  stated,  but  none  of  the 
notices  given  in  pursuance  of  the  indorsement  of  that  date 
evidencing  the  new  contract  undertook  to  state  the  value  of  the 
goods  thereby  insured.  Exception  was  taken  by  the  company 
to  a  finding  by  the  auditor  that,  both  as  to  the  insurance 
effected  under  the  contract  of  October  12th  and  as  to  that 
effected  under  the  indorsement  of  December  18th,  premiums 
were  fixed  upon  the  basis  of  invoice  cost  and  10  per  cent  added, 
and  accordingly  the  value  of  the  goods  destroyed  was  to  be  esti- 
mated upon  a  like  basis.  Complaint  is  made  that  the  company 
was  thus  held  liable,  under  its  policy  of  October  12th,  for  the 
value  of  the  goods  at  invoice  cost,  and  10  per  cent  added,  de- 
spite the  fact  that  a  given  amount  had  been  agreed  on  as  the 
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value  of  each  shipment  of  goods,  insurance  upon  which  it  had 
from,    -tilme  to  time  indorsed  upon  the  policy.    Doubtless,  the 
findixB^^  complained  of  was  erroneous,  so  far  as  the  risks  in- 
sured   stgainst  by  the  original  policy  are  concerned,  but  the 
error    -tins  committed  resulted  in  no  hardship  upon  the  com- 
paiiy .       It  appears  from  an  agreed  statement  of  facts  presented 
in  1>elialf  of  the  contending  parties,  and  to  the  correctness  of . 
wliioli   each  expressly  assented,  that  the  market  value  of  the 
goods    destroyed  was  over  |80,000,  whereas  the  invoice  cost 
tlier^^>f  was  over  |96,600.    It  further  appears  from  the  testi- 
mony of  the  comi>any's  agent  that  the  insured,  in  reporting  the 
valu^  of  goods  to  be  covered  under  its  policy,  gave  it  only  the 
invoioe  cost  of  the  same;  and  this  amount  was,  "in  round  num- 
b^**®,^'  indorsed  upon  the  policy  as  the  agreed  value  of  the  par- 
tjcular  risk  reported.    So  it  will  be  readily  seen  that  whether 
e^^ixn^tted  upon  the  basis  of  reported  value,  invoice  cost,  or 
ifi^i*!kot:  value,  the  goods  destroyed  were  worth  much  more  than 
^^Tibl^  the  amount  of  the  face  of  this  policy,  which,  as  origi- 
Mlly     Issued  was  limited  to  |30,000,  and  the  company  was 
bound  to  pay  this  amount  in  full  in  any  event.   As  to  the  insur- 
ance   oi  150,000  additional  on  the  same  goods,  effected  under 
tte  iii^orsement  of  December  18th,  the  only  proper  basis  for 
e8tina€i.i:ing  the  loss  was  that  provided  for  in  the  stipulation 
abov^  ^illuded  to;  for  this  stipulation  became  a  part  of  the  new 
coiitrr«i.<jt,  and,  as  the  value  of  the  goods  was  not  "otherwise 
agreo^j^  upon"  in  any  of  the  notices  given  by  the  insured  and  ac- 
<^€pted.  by  the  company,  it  became  bound  to  indemnify  them,  in 
the  ex^^n^  h^q  goods  were  destroyed,  upon  the  basis  of  "invoice 
cost  €^:^(j  10  per  cent  added,"  as  the  agreed  value  thereof.    So 
far  a.^    this  additional  |50,000  of  insurance  is  concerned,  we 
"^*^*M^tand  the  company  to  make  no  complaint  of  the  auditor's 
™*lx^^^  for  none  is  presented  by  the  exceptions  filed  in  its  be- 
*^^i*«       .  ^e  have  deemed  it  proper,  however,  to  call  attention  to 
^  ^^^<3t  that,  in  view  of  the  company's  liability  under  the  con- 
tract:   lagt  above  referred  to,  the  only  question  of  real  import- 
aiico  "tio  be  determined  was  the  value  of  the  goods,  estimated  at 
iiivoi^^  cost  and  10  per  cent  added;  for  a  further  specific  find- 
*^g  H.^  to  exactly  how  niuch  they  were  worth,  taking  into  con- 
*^*^^^tion  only  the  agreed  values  indorsed  on  the  policy  under 
^^^  Contract  of  October  12th,  could  have  served  no  practical 
P^^T^se  in  determining  whether  or  not  the  company  was  liable 
^^  t^ay  in  full  its  policy  of  f30,000. 


Digitized  by 


Google 


392 


Supreme  Court  of  Ckorgia. 


IMay, 


4.  The  most  important  question  in  the  case  is  whether  or  not, 
in  view  of  the  stipulation  as  to  concurrent  insurance  contained 
in  the  policy  issued  by  the  lA)ndon  Assurance,  the  auditor  cor- 
rectly fixed  the  order  in  which  the  several  companies  issuing 
policies  covering  the  property  destroyed  were  to  be  held  legally 
liable  to  make  good  the  loss.  The  stipulation  referred  to  waa 
as  follows: — 

^Trovided,  always,  and  it  is  hereby  further  agreed,  that  if 
the  said  assured  shall  have  made  any  other  assurance  upon 
the  premises  aforesaid,  prior  in  day  of  date  to  this  policy, 
then  the  said  assurers  shall  be  answerable  only  for  so  much 
as  the  amount  of  such  prior  assurance  may  be  deficient 
towards  fully  covering  the  premises  hereby  assured ;  and  the 
said  assurers  shall  return  the  premium  of  the  sum  by  them 
assured  as  they  shall  be  by  such  prior'  assurance  exonerated 
from.  And,  in  case  of  any  insurance  upon  the  said  premises 
subsequent  in  day  of  date  to  this  policy,  the  said  assurers 
shall  nevertheless  be  answerable,  subject  as  hereinafter  pro- 
vided, for  the  full  extent  of  the  sum  insured  by  this  policy, 
without  right  to  claim  contribution  from  such  subsequent 
assurers,  and  shall  accordingly  be  entitled  to  retain  the  pre- 
mium by  them  received  in  the  same  maimer  as  if  no  subse- 
quent assurance  had  been  made.  Other  insurance  upon  the 
premises  aforesaid,  of  date  the  same  day  as  this  policy,  shall 
be  deemed  simultaneous  herewith ;  and  the  said  assurers  shall 
not  be  liable  for  more  than  a  ratable  contribution  in  the  pro- 
portion of  the  sum  by  them  insured  to  the  aggregate  of  such 
simultaneous  insurance." 

There  were  of  force  at  the  time  of  the  fire  four  policies  which 
had  been  taken  out  by  the  insured  in  different  fire  companies 
prior  to  October  12, 1895,  the  date  upon  which  the  London  As- 
surance and  the  other  marine  company,  the  Thames  &  Mersey, 
issued  their  respective  policies.  These  four  were  floating  poli- 
cies, and  in  general  terms  undertook  to  cover,  during  their  con- 
tinuance, all  naval  stores,  the  property  of  the  assured,  while 
stored  in  their  warehouses  in  the  city  of  Brunswick,  irrespect- 
ive of  the  time  such  goods  might  be  received  at  that  point. 
Each  contained  an  express  stipulation,  however,  that  the  in- 
surance thereby  effected  should  not  apply  to  any  naval  stores 
which  at  time  of  loss  might  "be  covered  in  whole  or  in  part  by, 
or  be  under  the  protection  of,  any  marine  insurance  or  policy  of 
any  marine  company."  Another  fire  policy,  issued  after  Octo- 
ber 12th,  contained  a  similar  stipulation.  Accordingly  the 
auditor  held  that  the  five  policies  just  referred  to  were  limited 
to  such  goods  only  as  were  received  in  Brunswick  prior  to  the 
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date  lo^st  mentioned,  all  goods  thereafter  arriving  being  covered 
by  tlio  policies  of  the  two  marine  companies  referred  to.  His 
finding,  therefore,  was  that,  as  there  was  no  prior  insurance  to 
be  fir^'t  applied  to  the  loss  on  goods  covered  by  the  f30,000 
policy  issued  by  the  I^ondon  Assurance,  this  company  should 
pay  1:ti€it  amount  in  full,  and  that  the  Thames  &  Mersey  Co. 
should,  for  a  like  reason,  pay  the  full  amount  of  its  policy, 
^20,000,  Up  to  this  point,  the  plaintiff  in  error  concedes  the 
fldjusiincient  made  by  the  auditor  was  eminently  just  and 
proper*. 

t^sides  the  policies  already  mentioned,  there  were  a  number 
of  otl:i^^i-s,  some  of  which  were  taken  out  by  the  assured  on  Jan- 
nary   T,   and  the  rest  on  January  27,  1896.    All  were  floatinir 
|K)licie^,  covering  goods  received  both  before  and  after  Octf>ber 
13,  ISOS.    In  all,  this  additional  insurance  amounted  to  |20,- 
OOO;    cLi^d  it  was  earnestly  insisted  by  counsel  for  the  London 
Assurci^uce  that  a  ratable  proportion  of  the  fund  arising  from 
these  x>olicie8  shonld  next  be  applied  to  the  loss  on  goods  re- 
ceived    after  the  date  last  mentioned,  and  fully  exhausted, 
before   -that  company  could  legally  be  called  upon  to  pay  any- 
thing ^nrther.    The  idea  upon  which  this  contention  was  based 
was  th^t  this  f  20,000  of  insurance  was  "prior  in  day  of  date"  to 
tViat,  o^  force  at  the  time  of  the  fire,  issued  under  and  by  virtue 
ol  the     indorsement  of  December  18,  1895,  entered  upon  the 
l^"^y    of  the  London  Assurance,  which  latter  insurance,  the 
eompa^^y  asserted,  did  not  go  into  effect  until  March  26,  1896, 
and  a<^t%ordingly  was  to  be  treated  as  "subsequent  in  day  of 
aate,*»   «^greeably  to  the  express  terms  of  its  policy.    The  audi- 
tor, bo^^^y^P^  jj^l^  f0  lY^  contrary,  and  the  main  controversy 
"^^  P^tnesented  grows  out  of  this  ruling. 

^  *'Ully  understand  the  company's  position,  it  is  necessary 
^  '^How  closely,  step  by  step,  the  argument  submitted  by 
counsel  in  its  behalf.  Tn  the  first  place,  attention  is  called  to 
^  *a.<i^  that  the  company,  by  the  indorsement  in  question,  pro- 
P^^^  1:o  insure  the  goods,  "upon  notice  from  the  assured,  and 
yoixt  the  time  such  notice"  might  be  given,  provided  it  was  be- 
Wre  k:uo^n  loss, 

,    '*^or  a  period  of  not  exceeding  fifteen  days;  such  period, 

?^^ver,  to  be  renewable  one  or  more  times  for  other  periods 

^^  fifteen  days,  each  upon  notice  from  the  assured  prior  to 

^^  beginning  of  such   other  period, — a  premium   to   be 

*^^ang^  to  be  paid  for  each  period." 
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In  this  connection  the  cases  of  Insurance  Ck>.  vs.  Wright  (23 
How.,  401),  and  Douville  vs.  Insurance  Co.  (12  La.  Ann.,  259), 
arp  cited  in  support  of  the  proposition  relied  on,  that  the  in- 
dorsement of  December  18th  constituted  merely  an  executory 
contract,  and  no  present  and  immediate  risk  was  thereby  as- 
sumed by  the  company.      Thus  far  we  concur.      See  1  Pars., 
Mar.  Ins.,  326,  327.    The  next  step  taken  is  to  point  out  the 
fact  that  each  of  the  notices  subsequently  given  by  the  assured 
and  accepted  by  the  company  called  for  and  effected  ah  en- 
tirely distinct  and  independent  contract  of  insurance,  the  dura- 
tion of  which  was  expressly  limited  to  a  fixed  period  of  fifteen 
days,  which  was  to  expire  by  mere  lapse  of  time,  and  thus  be- 
come forever  inoperative,  and  essentially  a  thing  of  the  past. 
Accordingly,  it  was  argued  that  the  risk  accepted  by  the  com- 
pany under  the  last  notice  given  by  the  assured,  on  March  25, 
1896,  went  into  effect  on  the  following  day,  and  was  to  continue 
until  April  10th,  that  all  previous  contracts  had  duly  expired, 
and  that  the  only  insurance  granted  in  pursuance  of  the  in- 
dorsement of  December  18th  which  was  of  force  at  the  time  of 
the  fire  was  that  effected  by  this  last  notice.    To  each  of  these 
propositions  we  unhesitatingly  assent.      See  authorities  last 
above  cited.    But,  as  to  the  deductions  to  be  drawn  from  the 
premises  stated,  we  think  the  argument  presented  by  the  able 
and  learned  counsel  for  the  plaintiff  in  error  departs  from 
sound  reason,  and  utterly  fails  to  establish  the  conclusion  for 
which  they  contended.  They  concede  that  the  legal  effect  of  the 
indorsement  of  December  18th  is  the  same  as  would  have  been 
the  case  had  the  company's  proposal  thereby  made  been  sub- 
mitted to  the  assured  by  issuing  to  them  another  and  distinct 
policy,  bearing  that  date,  and  containing  the  above-quoted  ' 
stipulation  as  to  concurrent  insurance,  which,  as  was  explained 
on  the  hearing  before  us,  is,  in  insurance  parlance,  designated 
the  "American  Clause."    We  were  further  informed  that  such 
a  proposal,  thus  evidenced,  would  constitute  what  is  known  as 
an  "open"  or  "running"  policy.    By  reference  to  Bouvier's  Law 
Dictionary  (volume  2,  p.  430),  we  find  this  definition  is  usually 
applied  to  a  policy  "on  which  the  value  is  to  be  proved  by  the 
assured."    However,  "By  an  *open  policy'  is  also  sometimes 
meant,  in  the  United  States,  one  in  which  an  aggregate  amount 
is  expressed  in  the  body  of  the  policy,  and  the  specific  amounts 
and  subjects  are  to  be  indorsed  from  time  to  time."    See  cases 
cited.    We  therefore  accept  as  correct  the  terms  suggested  for 
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designating  the  instrument  now  under  consideration.  Our  at- 
^^lition  was  further  directed  to  the  exigencies  policies  of  this 
^cription  were  designed  to  meet.      They  often  necessarily 


^^^J*  from  ordinary  contracts  of  insurance,  because  it  is  not 

y^in  the  power  of  the  assured  to  accurately  describe,  or  even 

y^^t  out,  at  the  time  he  applies  for  a  policy,  the  property  he 

^^ires  covered,  or  give  information  as  to  its  value.    For  in- 

^tance,  in  the  case  before  us,  it  appears  the  assured  desired  the 

Policy  of  October  12th  to  cover  future  consignments  of  goods 

^o  tbem  or  their  agents,  not  at  that  date  even  purchased;  and, 

^Aere/ore  the  policy  issued  was  necessarily  left  "open"  and 

'^^Jiing,''  so  that  subsequently  such  consignments  might  be 

broa^jh-l^  within  its  protection.    On  the  other  hand,  a  policy  left 

open    nc^ay  immediately  attach  to  a  specified  risk,  and  nothing 

else  ^x^^r  subsequently  come  within  its  operation. 

^^   ATi^w  of  these  considerations,  it  was  contended  by  counsel 

lor  t]:^^  company  that,  in  determining  whether  or  not  an  open 

policy    evidences  a  contract  simultaneous  with,  or  prior  or  sub- 

8eqa  ^1:^-1;  «in  ^^y  of  date  to,"  other  concurrent  insurance  cover- 

ingtlk^  same  property,  the  date  upon  which  such  policy  actually 

attaoli^g  to  the  risk  and  covers  the  property  therein  described, 

not-tli^  date  upon  which  the  policy  was  issued,  should  be  ac- 

cept^^^     as  the  test  to  be,  in  any  given  instance,  applied.    "In 

oth&r*    "Words,"  as  counsel  undertake  confidently  to  assert  in  a 

brieX    :03ed  in  behalf  of  the  company,  "the  time  when  a  policy 

atta.chfc^s  to  a  particular  risk  is  the  efficient  date  of  the  policy. 

^'ootli^i.  date  is  intended  than  that  at  which  the  policy  takes 

effect    l3y  accepting  a  risk.    All  other  dates  are  nominal,  inop- 

^tiv^.^  and  mere  surplusage."      In  support  of  this  position, 

^tbor-xties  are  cited  to  the  effect  that  the  date  which  a  policy 

^i*B  ig  Qnij  prima  facie  evidence  as  to  the  time  of  its  execu- 

^>     ^nd,  where  two  or  more  policies  cover  the  same  prop- 

^>  ^*in  determining  which  is  the  prior  insurance,  it  may  be 

\.     ^^^  that  a  [particular]  policy  was  subscribed  on  a  different 

to^  ^**om  that  of  its  date."    See  2  Phil.,  Ins.,  §  1253,  referring 

^*^^  case  of  Lee  vs.  Insurance  Co.,  6  Mass.,  208;  also,  Potter 

^^Bnrance  Co.,  2  Mason,  475,  Fed.  Cas.  No.  11,332.    It  is  to 

observed,  however,  that  neither  of  these  cases  sustains  the 

^Position  for  which  they  are  cited.    On  the  contrary,  they 

^  Merely  authority  for  the  time-honored  principle  that  a  per- 

^  ^^ot  a  party  to  a  contract,  and  neither  subscribing  nor  ac- 

^^tiug  the  instrument  evidencing  the  same,  is  not  bound  by 
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any  recital  therein  contained,  while,  on  the  other  hand,  a  party 
to  the  contract  is  not,  as  against  a  third  person,  thereby  pre- 
cluded from  showing  by  parol  evidence  that  the  instrument 
does  not,  as  matter  of  fact,  speak  the  truth.  In  both  of  those 
cases  the  defense  set  up  by  the  insurer,  when  sued  upon  its 
policy,  was  that  the  plaintiff  held  prior  insurance  upon  the 
same  property,  as  shown  by  another  and  distinct  policy  issued 
by  a  different  and  independent  company,  not  a  party  to  the 
action;  and  the  court  simply  held  that,  while  the  date  of  this 
other  policy  was  prima  facie  evidence  of  the  time  of  its  execu- 
tion, either  of  the  contesting  parties  was  at  liberty  to  show  by 
parol  what  was  the  real  truth  in  this  regard.  We  may  add 
that  we  have  not  been  cited  to  any  case  which  sustains  the  con- 
tention upon  which  the  plaintiff  in  error  so  earnestly  insists. 
Indeed,  all  the  authorities  with  which  we  have  met  during  the 
course  of  our  investigation  of  the  question  presented  look  un- 
mistakably the  other  way.  Alluding  to  the  case  of  Seamans 
vs.  Loring  (1  Mason,  128,  Fed.  Cas.  No.  12,583),  Mr.  Phillips,  in 
the  second  volume  of  his  work  on  insurance  (section  1252),  an- 
nounces that  "it  has  been  held  that  the  clause  as  to  a  prior 
policy  relates  to  priority  in  date,  and  not  in  the  commencement 
of  the  riskj'  In  the  case  cited  it  appeared  that  the  property 
insured  was  fully  covered  by  a  number  of  policies  prior  in  date, 
and  subsisting  at  the  time  the  policy  in  question  was  written, 
but,  before  the  risk  could  commence  under  any  of  the  policies, 
the  prior  policies  were  canceled;  yet,  notwithstanding  their 
subsequent  cancellation  before  the  inception  of  any  risk  there- 
under,  it  was  held  that  their  effect  was  to  exonerate  the  sutMie- 
quent  insurer  from  all  liability  under  the  policy  written  by 
him,  and  the  assured  wa^  entitled  to  demand  a  return  of  the 
premium. 

The  following  pertinent  quotations  will  show  the  trend  of 
opinion  among  text  writers:  "When  there  are  several  policies 
on  the  same  property  and  risks,  by  the  general  law  on  the  con- 
tinent of  Europe  and  in  the  United  States,  by  virtue  of  special 
clauses  in  the  policy,  they  attach  on  the  subject  insured,  in  the 
order  of  their  execution ;  and,  where  the  sums  insured  exceed 
in  the  aggregate  the  value  of  the  subject,  the  policies  subse- 
quent in  date  are  discharged,  wholly  or  partially,  in  the  inverse 
order  of  their  execution,  until  the  whole  amount  insured  is  re- 
duced to  a  correspondence  with  the  value  of  the  interest  meant 
to  be  covered:"    1  Duer,  Ins.,  §  37.    "The  priority  respecting; 
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wt^i^i^li  this  provision  is  made  is  not  a  priority  as  to  the  begin- 
vAcm.  ^^    of  the  risk,  but  a  priorit>'  in  effecting  the  insurance,  and  is 
de'tr^irmined  by  ascertaining  the  actual  time  of  making  the  con- 
tra c^-t-    For  this  purpose  the  date  is  prima  facie  evidence,  but 
noti      ^i^onclusive,  for  it  may  be  contradicted  by  proof  that  the 
cot^  ti  :Kr act  was  made  on  another  day.    It  is  a  general  principle  of 
lavvr    ^:hat  the  fractions  of  a  day  are  not  regarded;  but  if  two  or 
mc^r^^^    policies  are  made  on  the  same  day,  insuring  the  same 
pro;^>^rty  against  the  same  risks,  and  the  question  of  priority  is 
Da^'t:^:Knal,  this  priority  will  be  determined  by  ascertaining  when 
on   t:l:^^t  day  the  first  was  made:"    1  Pars.,  Ins.,  285-287.     "If,  in 
sufj-li.    ^  (jag^^  j^  l)^  shown  that  one  of  the  policies  was  in  fact  exe- 
^"^^^i  prior  to  the  other,  then,  if  the  prior  policy  covers  the 
^'^^^^1^  intei*est,  the  underwriters  under  that  policy  must  alone 
^^^^  *^    ^he  whole  loss,  where  the  subsequent  policy  provides  that 
th^    Xi  uderwriters  of  that  policy  shall  be  liable  only  for  as  much 
>n*^^*^^8t  as  is  covered  by  the  prior  policy.    •     •     •    The  ques- 
ti^^"^    ^is  to  whether  other  policies  are  prior  in  date  should  not  be 
d^'t^XT-miuj^^  l)y  j-jjg  ^ate  of  the  attaching  of  the  policies.    The 
c^^''^^^  refers  to  priority  in  date  of  effecting  the  insurance:^'   3 
Jo3rc?e,  Ins.,  §  2481,  citing  Deming  vs.  Storage  Co.  (90  Tenn., 
30^>,     which  case  is  precisely  in  point.    It  was  therein  dis- 
til <^~t:ly  ruled  that  "there  can  be  no  contribution  among  the  co- 
lO^Tn^crs  where  two  or  more  open  policies  of  different  dates 
l^^"^"^   "been  issued  by  different  insurers  for  the  same  risk,  subse- 
(jt^^xxtily  attaching  at  same  instant  under  all  the  policies;  there 
^2^^^^^^^^  a  provision  on  the  face  of  each  policy  against  contribu- 
"^"C^  with  insurers  of  prior  or  subsequent  date.     Each  insurer's 
YiaMlity  attaches,  in  such  case,  as  of  date  of  his  policy,  not  as 
of  date  of  risk  incurred."    The  stipulation  as  to  concurrent  in- 
surance, known  as  the  "American  Clause,"  was  in  the  identical 
terms  incorporated  in  the  policy  now  before  us.     It  appears 
th^t,  construing  this  clause,  the  chancellor  before  whom  the 
cast'  w:is  tried  held  that  "the  question  as  to  whether  the  fire  in- 
^^rantv  preceded,  was  contemporaneous  with,  or  was  subse- 
^if'nt  to,  the  marine  insurance,  was  to  be  determined,  not  by 
the  dates  of  the  respective  policies,  but  by  the  date  of  the  at- 
taching; of  the  risk  under  each."    In  announcing  his  decision, 
^^  a«wiiTned  for  this  ruling  the  following  reasons,  which  the 
f"^l  n^jiort  of  that  case  enables  us  to  state  in  the  precise  lan- 
t^H^'  lie  employed:    "I  am  of  the  opinion  that,  under  the 
■^nimcau  clauses  of  the  marine  open  policies,  there  was  no  in- 
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surance  until  the  cotton  was  brought  within  their  terms,  and 
became  the  subject  of  insurance.  An  open  policy  does  not,  ex 
vi  termini,  insure  property  until  the  property  is  brought  within 
its  terms.  Hence,  there  is  no  insurance  until  then.  The  rule 
making  the  date  of  the  policy  the  date  of  the  insurance  applies 
to  valued  policies,  but  not  to  open  policies."  But  this  reason- 
ing was  not  accepted  as  sound  by  the  higher  court.  On  the 
contrary,  Snodgrass,  J.,  who  pronounced  its  judgment,  after 
reviewing  in  a  very  able  opinion  nearly,  if  not  quite  all  the 
authorities  directly  bearing  upon  the  question,  said:  "We  hold 
that  the  date  of  the  policy,  and  not  of  the  attaching  of  the  risk, 
must  govern.  It  is  so  agreed  in  express  terms,  and  no  reasoA 
is  perceived  why  such  an  agreement  might  not  be  made  in  qon- 
templation  of  open  policies.  It  is  true  that  ordinarily  the  date 
of  a  contract  is  not  material ;  but  this  is  not  true  where  it  is 
specially  made  so  in  terms, — where  it  is,  among  other  things, 
an  object  contracted  about."  The  effective  simplicity  of  this 
argument  appeals  to  us  irresistibly,  and  the  conclusion  reached 
is,  in  our  opinion,  entirely  satisfactory.  It  would,  of  course,  be 
perfectly  proper  for  an  insurance  company  to  stipulate  that 
the  test  for  determining  what  was  or  was  not  insurance  "prior 
in  day  of  date"  should  be  the  actual  date  upon  which  an  open 
policy  issued  by  it  really  became  effective  by  the  acceptance 
thereunder  of  a  definite  risk.  However,  the  stipulation 
known  as  the  "American  Clause"  obviously  does  not  even  re- 
motely suggest  such  a  test,  but  distinctly  provides  that  the 
company  shall  be  exonerated  from  liability  only,  as  regards 
"other  assurance  upon  the  premises  aforesaid,  prior  in  day  of 
date  to  this  policy;"  evidently  referring  to  the  instrument  set- 
ting forth  its  proposal,  not  to  the  various  contracts  of  insur- 
ance to  be  made  in  the  future,  from  time  to  time,  and  evidenced 
by  separate  indorsements  thereon.  "Tolicy,'  or,  more  fully, 
^policy  of  assurance'  or  'insurance,'  is  the  name  by  which  the 
formal  written  instrument  in  which  the  contract  of  insurance 
is  usually  embodied  is  known:"  2  Abb.  Law  Diet.,  286.  We 
accept  as  true  the  statement  made  in  the  brief  of  counsel  for 
the  company  that:  "An  open  policy  may  effect  no  insurance, 
and  embrace  no  risk,  at  the  date  of  its  issue.  It  looks  to  the 
future  and  successive  dates.  Unlike  the  standard  form,  which, 
in  all  its  terms,  relates  to  effecting  present  insurance  of  a  de- 
fined subject-matter,  open  policies  are  merely  promises  to  in- 
sure."   Still,  this  presents  no  reason  why  the  date  of  the  in- 
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strument,  or  any  other  purely  arbitrary  date,  cannot  be  agreed 
upon  between  the  insurer  and  insured  as  the  time  from  which 
other-  policies  are  to  be  treated  as  subsequent.  For  instance, 
tlxe  dat:e  agreed  upon  might  be  Washington's  birthday,  or  some 
oWver  l^gal  holiday,  occurring  in  either  a  past,  the  current,  or  a 
Iwturo  jear;  and  this  express  stipulation  would  be  binding 
upon  "time  parties  themselves,  though  not,  of  course,  upon  third 
persons  not  assenting  to  such  an  arbitrary  arrangement.  In- 
deed, sk.  company  might  agree  that  no  insurance  should  be 
deeiiie<i  prior  in  day  of  date  to  its  policy,  unless  issued  more 
thaa  ft^ve  years  previously,  or  stipulate  that  it  should  be  pri- 
marily liable  under  its  policy,  regardless  of  prior  insurance. 
That  ocLch  indorsement  upon  an  open  policy  constitutes  a  new 
and  independent  contract  of  insurance  can  have  not  the  slight- 
est b^€i.ring  upon  the  question  in  hand.  The  policy  may,  in- 
deed, ^^vhen  issued,  amount  to  no  more  than  a  bare  promise  to 
insure,- — ^purely  unilateral,  and  too  vague  and  indefinite  to  be 
capably  of  enforcement  in  a  court  of  justice.  But  these  con- 
sidersttiions  in  no  way  affect  the  character  of  the  proposal  of 
the  company  thereby  made,  which,  in  substance,  is  that  each 
and  o^v-^ry  contract  thereafter  entered  into,  and  duly  indorsed 
^oa  t:lxe  policy,  shall  be  governed  by  the  stipulations  therein 
contained, — including,  of  course,  tlie  American  clause.  It  mat- 
ters Hot:  at  what  time  any  particular  indorsement  be  entered, — 
whetli^j;.  the  day  after  the  policy  is  issued,  or  a  week  or  a  year 
thenco, — the  pregnant  fact  remains  that  when  such  indorse- 
ment is  made  the  stipulations  set  forth  in  the  policy  immedi- 
ately become  part  and  parcel  of  the  contract  thus  effected;  and 
this  is  true,  be  it  entered  into  agreeably  to  the  first,  the  last,  or 
any  intermediate  acceptance  by  the  assured  of  the  company's 
opea  j>iroposal  that,  if  given  a  risk  at  any  time  during  the  con- 
tinua.nee  of  its  policy,  the  date  upon  which  that  instrument 
^^8  x^s^ied  shall  control  in  determining  what  is  or  is  not  to  be 
regai?^^^  as  prior  insurance. 

^^    liold  otherwise  than  we  do  in  the  present  case  would 

surely   i^^^  ^^  absurd  results.    For  illustration,  suppose  two 

open  Policies,  each  containing  the  American  clause, were  simul- 

taneotiely  issued  on  a  given  date  by  different  companies,  with  a 

^^^  to  insuring  the  same  property.    In  the  event  a  particular 

^*^  ^as  reported  and  indorsed  upon  one  the  following  day,  but 

^  "^'^k  or  more  elapsed  before  this  risk  became  covered  by  the 

oWp,  could  not  the  company  issuing  the  policy  last  referred  to 
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fairly  claim  that  the  insurance  effected  under  the  other  policy 
was  "prior  in  day  of  date  to"  its  policy?     If  so,  occasion  would 
soon  arise,  in  the  course  of  numerous  like  transactions,  which 
would  warrant  a  similar  claim  on  the  part  of  the  other  com- 
pany, and  so  on  indefinitely;   one  company  having  an  unde- 
served advantage  over  the  other  one  day,  and  being  heavily  in- 
volved in  liability  the  next.  The  spectacle  thus  presented  would 
be  suggestive  of  a  game  of  leapfrog,  a  counterpart  of  which  we 
would  hesitate  to  introduce  into  the  law  relating  to  fire  insur- 
ance contracts.     The  case  now  before  us  furnishes  an  example 
of  the  mischief  which  would  follow  such  a  step.    The  fire  com- 
panies writing  the  insurance  which  the  plaintiff  in  error  claims 
is  **prior  in  day  of  date  to"  its  proposal  of  December  18th 
issued  their  respective  policies  long  after  that  date,  for  a  term 
of  one  year,  presumably  relying  upon  the  assurance  given  by 
the  American  clause,  contained  in  its  policy,  that  they  should 
be  regarded  as  subsequent  insurers.    Thereafter  they  remained 
passive,  silently  awaiting  the  issue.    The  London  Assurance, 
on  the  other  hand,  in  accepting  from  time  to  time  separate 
risks  for  successive  periods  of  fifteen  days,  displayed  an  ever- 
continuing  activity.    At  first  these  acceptances  antedated  the 
time  when  the  fire  companies  ventured  to  assume  the  risk  un- 
dertaken by  them.    Soon,  -however,  by  mere  lapse  of  time, 
some  of  these  antecedent  acceptances  became  inoperative,  and 
were  replaced  by  others,  so  that  those  shortly  anterior  to  the 
fire  bore  a  subsequent  date.    The  fire  companies  were  rooted  to 
the  spot  they  originally  occupied,  unable  to  effect  a  change  in 
their  situation,  whereas  the  London  Assurance  was  constantly 
moving  and  advancing  its  attitude,  until  it  eventually  out- 
stripped them  in  point  of  time.    We  cannot  give  countenance 
to  such  an  imequal  and  one-sided  race.    After,  in  a  sense,  prac- 
tically inviting  the  fire  companies  to  assume  liability  as  subse- 
quent insurers,  with  the  distinct  assurance  that  they  should  to 
the  end  of  their  term  occupy  that  situation,  the  plaintiff  in  error 
cannot  consistently  claim  an  advantage  over  them  simply  be- 
cause of  the  totally  irrelevant  circumstance  that  the  last  risk  it 
assumed  under  its  proposal  of  December  18th  was  not  actually 
accepted  until  the  following  March.    In  view  of  the  confusion 
and  serious  embarrassments  which  would  inevitably  arise  if, 
in  passing  upon  disputes  as  to  priority,  the  date  of  the  attach- 
ing of  each  separate  risk,  rather  than  the  date»  of  the  policy 
itself,  was  accepted  as  the  proper  criterion,  we  cannot  doubt 
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tbB-t   "tlie  insurance  companies  which  write  open  policies  con- 
taining the  American  clause  do  so  understanding] j  and  ad- 
visedly-   But,  be  this  as  it  may,  we  are  not  now  called  upon  to 
decide?  ^what  will,  independently  of  this  clause,  constitute  prior 
0f  8Til>fii«quent  insurance,  but  simply  to  determine  the  character 
of  the  fire  insurance  above  mentioned,  tested  by  the  somewhat 
^^ItirsLWj  rule  which  this  clause  expressly  and  plainly  provides. 
OTir  conclusion  upon  this  question  is  reached  without  serious 
misglv^liigs. 

5.  Tlifce  remaining  point  to  be  considered  is  controlled  by 
what  3:^  as  been  announced  in  the  preceding  division  of  this 
opinio  Ki..  Complaint  was  made  that  the  auditor,  in  effecting 
an  ad  j  vestment  of  the  loes  on  goods  received  in  Brunswick  prior 
to  the  <3ate  the  London  Assurance  wrote  its  policy  of  October 
12th,  Ix^ld  that  certain  companies  whose  policies  covered  these 
goo4«  silone  were,  under  the  express  terms  and  conditions 
tliereo:^ ,  entitled  to  demand  contribution  from  the  several  fire 
compa.xi.ies  whose  policies  covered  indifferently  goods  arriving 
both  before  and  after  that  date.  In  so  far  as  the  respective 
rights  cDf  the  insured  and  of  these  two  classes  of  insurers  are 
coneei^x^ed,  the  adjustment  made  would  seem  to  be  eminently 
proper*  and  just.  See  4  Joyce,  Ins.,  §  3457,  and  cases  cited.  At 
^y  i^rt«,  no  one  of  these  parties  is  before  this  court  in  the  atti- 
tude o:^  a  plaintiff  in  error.  As  to  the  London  Assurance,  hav- 
1^^  failed  to  establish  its  contention  that  the  floating  policies 
JUBt  iT^^erred  to  constituted  prior  insurance  relatively  to  that 
wntti^ix  under  its  proposal  of  December  18th,  obviously  it  has 
no  interest  whatever  in  this  particular  matter,  and  is  not, 
^^^^^f  oxe,  in  a  position  to  urge  any  objection  to  the  action 
takexi  l>y  the  auditor  in  regard  thereto, 
^'^^^ment  affirmed.    All  the  justices  concurring. 
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Where,  to  a  snit  apon  a  policy  of  fire  insurance,  the  defense  is  interposed 
that  at  the  time  the  policy  was  taken  oat  by  the  insured  he  was  not  the 
owner  of  the  property  thereby  covered,  the  harden  of  satisfactorily  estab- 
lishing this  contention  rests  upon  the  defendant,  notwithstandii^f  it 
may  be  incnmbent  apon  the  plaintiiT,  in  order  to  make  oat  a  prima  &oie 
case,  to  show  that  the  property  in  question,  alleged  to  have  been  de- 
stroyed by  fire,  belonged  to  him  at  the  time  the  same  was  burned. 

An  absolute  and  unconditional  covenant  of  warranty  by  the  insured  of  the 
truth  of  certain  representations  made  by  him  in  a  written  application  for 
insurance  is  binding  upon  him,  irrespectiye  of  the  question  whether  such 
representations  were  made  in  good  foith  or  otherwise. 

It  beins  a  vital  issue  in  the  case  whether  or  not  the  insured  had  complied 
with  a  stipulation  in  the  policy  requiring  him  to  keep  a  set  of  Inioks 
clearly  and  plainly  presenting  a  complete  record  of  the  business  tnns- 
acted  by  him,  it  was  error  not  to  admit  in  evidence  a  letter  received  by 
the  company,  from  his  attorney  prior  to  the  commencement  of  suit,  whicn 
tended  to  show  that  at  the  trial  the  insured  had  assumed  a  position  appar- 

"' '  ently  inconsistent  with  a  statement  made  in  this  letter  as  to  certain  facts 
material  to  this  issue,  (a)  Testimony  as  to  the  '*  usualness  or  unusualness  " 
of  a  debtor  himself  keeping  no  books,  but  relying  on  a  creditor  to  do  ao  for 
him,  was,  however,  properly  rejected,  not  being  pertinent  to  the  issue 
presented ;  and  the  same  is  true  as  to  an  observation  by  an  expert  wit- 
ness, in  commenting  upon  the  manner  in  which  the  books  of  the  insured 
were  kept,  that,  though  probably  going  ''  through  fifty  sets  of  books  a 
year,"  the  witness  had  *'  never  seen  anything  of  that  sort  before." 

Though  the  affent  who  wrote  the  policy  had  at  the  tUne  full  information  re- 
garding the  method  of  bookkeeping  pursued  by  the  insured,  the  mere 
fact  that  such  agent  then  failed  .to  raise  any  objection  thereto  would  not 
amount  to  a  waiver  by  the  company  of  its  right  to  insist  that  the  insured 
should  comply  with  his  express  covenant,  entered  into  when  he  accepted 
the  policy,  to  thereafter  keep  such  a  set  of  books  as  was  therein  specified ; 
nor,  under  such  circumstances,  would  the  company  be  estopped  from 
setting  up  the  defense  that  the  insured  had  failed  to  comply  with  his 
covenant,  it,  upon  being  called  upon  to  indemnify  him  for  a  loss,  this  fact 
came  to  the  knowledge  of  the  company. 

It  does  not  follow  that,  because  evidence  introduced  in  behalf  of  a  plaintiff 
be  strong  enough  to  withstand  a  motion  for  a  nonsuit,  it  is  not  within 
the  power  of  the  trial  Judge,  if  dissatisfied  with  a  verdict  based  upon 
such  evidence,  to  grant  the  losiu^  party  a  new  trial.  Certainly  it  is  true 
that  a  judgment  sustainiug  a  motion  for  a  new  trial,  though  based  specif- 

*  Decision  reudered.  Feb.  11,  189V.    SylUbtu  by  the  Ck>art 
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Ic^jUly  upon  a  single  groaDd  thereof,  whether  meritorious  or  not»  should 
x»ot  he  set  aside,  if  it  afflrmatiyely  appears  that,  for  any  reason  assigned 
l>y  the  movant  in  other  grounds  of  his  motion,  it  would  have  heen  reyers- 
1  l>le  error  to  overrule  the  same. 

Uncl^^p  ^^  facts  of  the  present  case,  the  court  was  not  authorized  to  give  in 
olmarge  to  the  Jury  any  instructions  whatsoever  with  regard  to  the  assess- 
ncm^nt  of  damages  and  attorney's  fees  against  the  defendant  company. 

The  d.4ttendant  having  failed  to  estahlish  its  contention  that  the  insured, 
Ixs.  computing  his  loss,  had  endeavored  to  perpetrate  a  fraud  upon  tiie 
d^lendant,  the  trial  judge  properly  refused  to  submit  this  defense  to  the 
Jviirv;  nor  was  any  error  committed  in  rejecting  a  memorandum,  alleged 
^o  nave  heen  made  by  an  ex|»ert  bookkeeper,  which  was  ofifered  by  the 
d^:iendant  as  "  documeDtary  evidence  "  in  support  of  its  contention  that 
"t^^K^M.^  proofs  of  loss  submitted  by  the  insured  were  unreliable  and  incorrect. 

^'■"■'■"■TO  FoBT,  Du  Pont  Gubbbt,  and  K  A.^Hawkin8,  for  Plaintiff. 
^^^■:-^ENN,  Slaton  &  Phillipb  and  Hooper  &  Cbisp,  for  Defendant. 

^  Pl8H,J. 

^^*t  was  instituted  by  Joseph  Morris  against  the  Imperial 

in«\x:irtmce  Company,  Limited,  of  London,  upon  a  policy  of  in- 

^  ^^^^ce  covering  his  stock  of  merchandise,  which  had  been 

j^  5^-^ly  destroyed  by  fire.    A  verdict  was  returned  in  his  favor, 

^^^   "the  defendant  company  moved  for  a  new  trial,  which  was 

j^     ^^ed;  the  court  being  of  the  opinion  that  as'to  one  branch 

^^^^-^e  case  the  finding  of  the  jury  was  not  warranted  by  the 

"^nce.    The  defendant's  motion  contained  various  grounds, 

^^^^nting  special  assignments  of  error,  but  each  of  these  was 

\^iflcally  overruled.    Neither  of  the  contending  parties  being 

satisfied  with  the  direction  thus  given  to  the  case,  the  plaintiff 

brings  here  his  writ  of  error,  complaining  of  the  grant  of  a  new 

trial  on  the  ground  upon  which  the  court  based  its  action, 

whereas  the  movant,  by  cross  bill  of  exceptions,  as  confidently 

asserts  that  error  was  committed  in  not  sustaining  each  of  the 

several  other  grounds  upon  which  it  relied.    The  whole  case  as 

nwide  by  the  defendant's  motion  is  therefore  before  us  for 

review. 

1.  Little  difficulty  has  been  encountered  in  disposing  of  the 
flrst  question  presented  for  determination.  It  appears  that 
one  of  the  defenses  relied  on  at  the  trial  was  that  the  stock  of 
goods  destroyed  by  fire  was  not,  at  the  date  upon  which  the 
policy  was  issued,  the  property  of  the  plaintiff,  but  really  be- 
longed to  his  brother,  Samuel  Morris,  and  accordingly,  under 
tte  terms  of  the  policy,  the  plaintiff  could  not  sustain  his 
action.  In  this  connection  the  court  instructed  the  jury  that 
the  burden  of  proof  was  upon  the  company  to  establish  its  con- 
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tention,  and  this  charge  is  complained  of  as  error,  upon  the 
idea  that,  in  order  to  show  individual  loss,  it  necessarily  was 
incumbent  upon  the  plaintiff  to  prove  his  ownership  of  the 
property  insured.  It  is  true  that  the  plaintiff  had  to  success- 
fully meet  the  burden  of  making  out  at  least  a  prima  facie  case 
as  to  every  material  allegation  upon  which  he  relied  for  a  re- 
covery; but  it  by  no  means  follows  that,  in  addition  to  this 
burden,  common  alike  to  all  suitors  upon  whom  rests  the  onus 
of  establishing  their  complaints,  it  was  incumbent  upon  him  to 
go  further,  and  negative  the  several  defenses  interposed  to  his 
action.  On  the  contrary,  it  is  an  inflexible  rule  of  practice 
that,  as  to  all  matters  purely  of  defense,  the  burden  of  proof  is 
cast  upon  the  defendant.  The  present  case  offers  no  reason  why 
any  exception  should  be  made  to  this  rule.  It  was  only  incum- 
bent upon  plaintiff,  in  order  to  make  out  a  prima  facie  case  in 
this  respect,  to  show  possession,  coupled  with  a  bona  flde  claim 
of  right  to  the  goods  in  question;  for  satisfactory  proof  of  these 
facts  would  doubtless  raise  in  his  behalf  a  presumption  of 
ownership  calling  for  positive  evidence  to  the  contrary  on  the 
part  of  the  company.  At  any  rate,  in  order  to  establish  his 
alleged  loss  or  damage  by  fire,  it  was  not  essential  that  he 
should  do  more  than  prove  the  goods  burned  belonged  to  him 
at  the  time  of  their  destruction;  i.  e.,  the  date  of  the  Are. 

2.  The  written  application  for  insurance,  upon  which  the 
policy  sued  on  was  issued,  contained  a  covenant  on  the  part  of 
the  insured  that  the  statements  made  by  him  in  reply  to  the 
several  questions  therein  propounded  concerning  the  nature  of 
the  risk,  etc.,  were  true,  and  were  thereby  **made  the  basis  and 
a  condition  of  this  insurance,  and  a  warranty  on  the  part  of  the 
insured."  To  the  question,  "Has  the  company  canceled  or  re- 
fused insurance  on  the  property?"  the  applicant  appears  to 
have  answered,  '^No."  On  the  trial,  the  company  sought  to 
show  this  statement  was  untrue;  and  upon  the  issue  thns  pre- 
sented the  court  charged  the  jury:  "The  defendant  must  not 
only  show  that  the  plaintiff  has  been  refused  insurance, — his 
application  for  insurance  has  been  turned  down  previously  to 
the  insurance  of  this  policy  by  the  company,— but  you  must  be 
satisfied  by  the  testimony  that  there  was  a  willful  misrepre- 
sentation in  the  case,  and  you  must  find,  also,  that  the  plaintiff 
understood  that  he  made  that  warranty."  The  vice  of  this 
charge,  as  is  pointed  out  by  the  exception  thereto  interposed 
by  the  company,  is  that  it  lays  down  the  rule  that  the  misrepre- 
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seiit'o.'tion  most  be  shown  to  have  been  willful,  whereas  the  in- 
sured expressly  covenanted  that  his  representations,  as  made  in 
his  a^pplioation  for  insurance,  should  become  warranties*    It  is 
one    tilling  to  stipulate  that  an  insurance  policy  shall  not  be 
biftciixig  upon  the  company  in  the  event  the  insured  has  know- 
inglj^    misrepresented  material   facts,  and  quite  a  different 
thin^^  from  a  legal  standpoint,  at  least,  to  absolutely  warrant 
a«  true  the  representations  made  by  him  in  order  to  procure  the 
policy.      One  who,  in  good  faith  or  otherwise,  makes  an  abso- 
lute ^vrarranty,  does  so  at  his  peril;  for,  in  the  event  of  a  breach 
thereof,  the  party  with  whom  he  contracts  is  legally  entitled  to 
\voVd  bixxi  strictly  to  his  covenant.    As  well  might  the  test  laid 
^o^n  by  the  trial  judge  be  applied  to  the  vendor  of  goods,  who 
sells  \rith  an  express  warranty  as  to  quality,  as  to  the  buyer  of 
w»8ura.iiQe,  who  gives  to  a  dealer  therein  a  warranty  without 
^i^l^\x  tie  latter  would  not  sell. 

^^'l^a.t:  is  said  above  applies  with  equal  force  to  another 
charge  of  the  court,  to  which  exception  is  taken,  wherein  the 
pry  ^w^ere  instructed  that  the  insured  would  not  be  prejudiced 
by  another  alleged  misrepresentation  in  his  written  application 
tor  insurance,  concerning  the  amount  of  his  sales  during  the 
SIX  mouths  prior  thereto,  unless  they  should  believe  the  state- 
"i^nt  iu  question  was  made  "knowingly  and  understandingly." 
l^oubtless  the  company  sought  to  elicit  and  contract  with 
Inference  to  the  truth, — not  vague  or  incorrect  impressions 
which  the  applicant  might  have  as  to  the  subject-matter  of  in- 
quirjr  J  ^jj^  j^  would  seem  that,  if  the  latter  was  not  in  a  posi- 
^^^  to  furnish  the  character  of  information  desired  and  in- 
wsted  Upon,  he  alone  should  suffer,  for  he  has  expressly  agreed 
with  the  company  that  it  shall  not,  if  what  he  warranted  to  be 
true  ^iw^^.,,  not  in  fact  so. 


'   -Apparently  the  most  hotly  contested  issue  in  the  case  was 

^  ^tli^j,  ^p  jj^^  ^Yie  insured  had  failed  to  comply  with  a  stipula- 

^^  iii  the  policy  termed  the  "Iron-Safe  Clause,"  wherein  he 

^^^^Ha.iited,  among  other  things,  to  "keep  a  set  of  books  which 

8  an  ci^i^piy  j^n^  plainly  present  a  complete  record  of  business 

J^ix^acted,  including  all  purchases,  sales,  and  shipments,  both 

^^  ^^ash  and  credit,"  and  "in  the  event  of  failure  to  produce 

^a  aet  of  books  for  the  inspection  of  this  company,  this  policy 

^^^^1  become  null  and  void,  and  such  failure  shall  constitute  a 

^^tual  bar  to  any  recovery  thereon."    There. was  evidence 

^^  the  trial  to  the  effect  that  he  did  in  fact  undertake  to  keep  a 
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record  of  his  cash  sales,  but  he  did  not  himself  attempt  to  enter 
in  either  of  two  books  which  he  kept  in  his  store  any  statement 
of  his  purchases.  Testimony  was,  however,  introduced  to  the 
effect  that  the  insured  was  a  foreigner,  not  long  resident  in  this 
country,  and  not  sufficiently  familiar  with  the  English  lan- 
guage or  experienced  in  bookkeeping  to  undertake  successfully 
to  keep  a  complete  set  of  books  showing  all  his  business  trans- 
actions; ind  accordingly  his  brother,  who  lived  in  an  adjoin- 
ing city,  agreed  to  keep  for  him  a  complete  and  accurate  state- 
ment showing  the  status  of  his  business.  In  pursuance  of  this 
arrangement,  it  was  further  claimed  by  the  insured  that  his 
brother  did  in  fact  devote  certain  pages  in  his  individual  ledger 
to  a  record  of  the  business  transactions  conducted  by  the  in- 
sured, showing  clearly  all  purchases  of  goods  made  by  the  lat- 
ter, as  well  as  the  amounts  realized  from  time  to  time  from  sales 
thereof  as  regularly  reported  by  him.  It  appears  that  this 
brother,  Bamuel  Morris,  had  formerly  been  the  owner  of  the 
business  conducted  by  the  insured  in  the  town  of  De  Soto,  but 
had  sold  the  same  on  credit  to  the  latter,  and  had  furnished 
him  from  time  to  time  with  the  goods  necessary  to  carry  on  his 
business,  really  backing  the  enterprise,  and  being  his  chief 
creditor.  Samuel  Morris  was  carrying  on  a  mercantile  busi- 
ness in  the  city  of  Americus,  and  furnished  out  of  his  store 
many  of  the  goods  required.  In  other  instances,  he  stood 
security  for  goods  purchased  by  the  insured  from  other  busi- 
ness houses,  paid  the  bills  therefor  when  due,  either  out  of  his 
own  means  or  with  money  remitted  to  him  by  the  insured,  and 
made  the  proper  entry  on  the  ledger,  which  at  all  times  showed 
how  accounts  stood  between  them.  The  insured  was  furnished 
invoices  of  all  goods  purchased  by  him,  as  well  as  receipts  for 
money  sent  to  Samuel  Morris,  and  in  this  way  was  kept  in- 
formed as  to  the  status  of  the  business.  These  papers  were 
kept  on  file  by  the  insured  in  his  store,  and  were  burned  in  the 
fire  which  destroyed  the  premises,  so  that  the  sole  record  of  his 
purchases  was  that  kept  by  his  brother,  as  above  indicated. 
The  insurance  company,  being  skeptical  as  regards  the  exist- 
ence of  such  arrangement  as  that  testified  to  with  reference  to 
the  keeping  of  books  by  the  insured,  contended  that  the  ledger 
kept  by  Samuel  Morris  itself  showed  that  the  real  truth  of  the 
matter  was  that  he,  as  any  other  creditor  would  have  done, 
merely  kept  a' record  of  a  running  account  he  had  with  the  in- 
sured, and  in  no  sense  undertook  to  act  as  the  agent  of  the  lat- 
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ter  in  the  capacity  of  bookkeeper.  In  this  connection,  a  letter 
addressed  to  the  company  by  the  plaintiflPs  attorney  was 
offered  in  evidence  as  having  a  bearing  on  the  issne,  to  the  ex- 
tent, at  least,  of  tending  to  show  that  at  the  time  this  commu- 
nication was  written  there  was  no  contention  that  the  books  of 
Samuel  Morris  were  anything  save  a  record  of  his  individual 
business  transactions,  but,  on  the  contrary,  that  it  was  practi- 
cally conceded  that  his  ledger  merely  showed  his  dealings  as  a 
creditor,  with  the  insured,  who  admittedly  had  had  business 
transactions  with  other  parties  as  well.  This  letter,  the  execu- 
tion of  which  was  admitted,  purported  to  present  to  the  com- 
pany an  inclosed  ''claim  of  loss''  made  by  the  insured,  with  the 
explanation  that:  ''The  reference  to  pages  of  ledger  upon  the 
detailed  statement  of  the  amount  of  stock  has  reference  to  the 
ledger  of  S.  Morris,  from  whom  he  bought  most  of  his  goods. 
Mr.  Joseph  Morris  kept  his  invoices  upon  a  wire  hook  in  the 
store,  and  they  were  destroyed;  but  the  amounts  claimed  by 
him  are  verified  by  the  books  of  S.  Morris,  the  Americus  Gro- 
cery Company,  Windsor- Whitely-Hudson  &  Bros.'  books,  and 
others  in  Americus  with  whom  he  dealt."  We  cannot  agree 
with  the  trial  judge  that  this  letter  was  irrelevant,  upon  which 
idea  it  was  excluded.  Indeed,  it  appears  to  be  peculiarly  per- 
tinent, as  tending  to  show  a  possible  "change  of  front"  by  the 
insured,  as  evidenced  by  his  contentions  at  the  trial.  At  any 
rate,  we  think  the  document  should  have  been  allowed  to  go 
before  the  jury  for  what  it  was  worth. 

Complaint  is  made  by  the  company  that  the  court  improp- 
erly excluded  othp  evidence  bearing  upon  this  branch  of  the 
case.  One  of  its  witnesses,  John  C.  Ruse,  an  "expert  book- 
keeper, who  was  testifying  in  reference  to  the  books  of  the 
plaintiff,"  was  not  permitted  to  answer  the  question:  "What 
about  the  usualness  or  unusualness  of  a  creditor  keeping  books 
for  the  debtor,  and  no  books  kept  by  the  debtor?"  We  are  not 
informed  what  answer  to  this  question  the  defendant  expected 
to  elicit,  and  so  cannot  say  the  ruling  complained  of  was  ac- 
companied with  injury;  but,  were  this  otherwise,  we  would  be 
constrained  to  hold  the  question  was  improper,  as  it  sought  to 
obtain  information  having  not  the  remotest  relevancy  to  the 
issue.  The  question  for  determination  was,  as  we  understand 
it,  whether  or  not  the  insured  had  kept,  either  in  person  or  by 
an  agent,  such  books  as  were  called  for  by  the  policy.  A  ques- 
tion assDming  the  negative,  and  calling  for  the  expression  of 
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an  opinion  concerning  the  '^nsualneBs"  of  finch  a  state  of  aftaira, 
might  be  calculated  to  bring  ont  instructive  and  interesting  in- 
formation, but  not  relevant  evidence.  Nor  do  we  think  the 
court  committed  error  in  ruling  out  an  answer  of  this  witness 
in  which  he  asserted,  commenting  upon  the  peculiarity  of  the 
books  kept  by  the  insured,  that,  though  he  (witness)  probably 
went  "through  fifty  sets  of  books  a  year,"  he  had  "never  seen 
anything  of  that  sort  before."  What  this  witness  had  or  had 
not  seen,  in  the  respect  he  alluded  to  was  wholly  immaterial, 
unless  he  was,  as  an  expert,  prepared  to  swear  that  it  was  im- 
possible to  correctly  keep  books  under  the  system  adopted  by 
the  insured. 

4.  The  plaintiff  sought  further  to  meet  and  overcome  the  de- 
fense last  above  referred  to  by  an  attempt  to  prove  that  the 
company  had  waiv(^d  all  right  to  insist  upon  a  strict  compliance 
with  the  terms  of  the  policy  in  regard  to  the  keeping  of  a  full 
and  complete  set  of  books.  To  this  end  testimony  was  intro- 
duced in  his  behalf  to  the  effect  that,  though  the  agent  who 
wrote  the  policy  well  knew  the  character  of  records  which  the 
insured  had  been  making  of  his  business  dealings,  no  objection 
to  this  system  was  urged,  but  the  agent  apparently  elected  to 
issue  the  policy  notwithstanding  the  fact  that  the  point  might 
be  raised  that  the  set  of  books  kept  by  the  insured  did  not  pre- 
sent a  satisfactory  record  of  his  business  transactions.  Touch- 
ing this  matter  the  court  instructed  the  jury  as  follows:  "It  is 
contended  by  the  plaintiff  that  the  defendant  company  issued 
to  him  the  policy  sued  on  with  full  knowledge  on  the  part  of 
their  agent  who  wrote  the  policy  of  the  character  of  the  books 
that  the  plaintiff  was  keeping.  I  charge  you,  gentlemen,  if  you 
believe  that,  if  you  believe  from  the  evidence  in  this  case  that 
the  agent  of  the  Imperial  Ins.  Co.  was  invited  to  examine  the 
books  of  Joseph  Morris  before  they  wrote  this  policy,  did  exam- 
ine them,  and  had  notice  of  the  character  of  records  he  was 
keeping,  the  books  that  he  was  keeping,  they  would  be  bound  by 
it,  they  would  be  estopped  from  now  setting  up  this  as  a  de- 
fense, and  you  ought  not  to  sustain  that  defense  in  that  case.  If 
you  believe  that  they  had  notice  of  the  kind  of  books  he  kept, 
whether  it  was  in  strict  compliance  with  the  express  terms  of 
that  policy  or  not,  if  they  accepted  his  money,  wrote  the  policy, 
and  accepted  the  premium  with  full  knowledge  of  the  character 
of  books  he  was  keeping,  they  could  not  afterwards  come  up, 
and  set  up  as  a  defense  that  he  had  failed  to  comply  with  the 
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stipul£i.tion  of  the  policy  about  keeping  books."    To  this  charge 
the  de^l^endant  excepts  npon  various  grounds,  one  of  the  kssign- 
meats  of  error  urged  thereto  being  that  the  doctrine  of  estoppel 
was  not  applicable  under  the  circumstances  stated.    We  think 
tliis  position  is  well  taken.     Suppose  the  insured,  prior  to  the 
issuanoo  of  the  policy,  kept  no  books  whatsoever;  could  it  be 
said  tlifi-t,  merely  because  the  company's  agent  knew  this  fact, 
the  insnred  was  under  no  duty  of  fulfilling  the  express  obliga- 
tion, a^sianmed  by  him  when  he  accepted  the  policy,  of  there- 
after k^^ping  a  set  of  books  such  as  is  therein  specified?    Cer- 
tainly HLOt,  for  the  stipulation  in  question  calls  for  compliance 
with  til  lis  requirement  in  the  future,  without  regard  to  how  he 
may  ho,^^^^  conducted  his  business  in  the  past.    In  the  present 
case,  no-t:  only  was  the  agent  under  no  duty,  legal  or  moral,  of 
objectixi^  to  the  manner  in  which  the  insured  had  previously 
seen  fit:  -to  keep  a  record  of  his  business,  but  such  a  course  was 
wholly    vinwarranted.     His  conduct  could  not  have  misled  the 
insure^  ^    for  the  policy  delivered  to  the  latter  plainly  stated 
"What  tli^  company  required  of  him  as  to  keeping  a  record  of  his 
buftmeaia  in  the  future .    It  would  be  idle  to  say  the  company 
"waiveti^'  anything.    It  had  no  right  to  object  to  the  method 
pursue^   by  the  insured  previously;  and,  until  a  right  on  its 
part  s\xi>gequently  arose  to  object  to  the  manner  in  which  he 
^^Pt  l\ii5  books,  no  waiver  could  logically  be  made.    So  far  as 
the  record  before  us  discloses,  the  company  has  never  made 
s^^b  a.  waiver.    On  the  contrary,  from  the  defense  interposed, 
"^^  Ho  intention  of  releasing  the  plaintiflP  from  his  obligation 
^j5^^^ply  with  his  express  covenant. 

,     "    ^'hen  this  case  was  here  at  the  October  term,  1897,  it  was 

-J*  ^lat:   "It  being,  under  the  evidence,  an  issuable  question 

^.^^t  whether  or  not  the  plaintiff  below  sufficiently  complied 

Q  .        t:hat  stipulation  in  the  policy  of  insurance  sued  upon  re- 

pl   ,^*^g  him  to  'keep  a  set  of  books  which  shall  clearly  and 

Pl      ^ly  present  a  complete  record  of  business  transacted,  in- 

^^  ^*^g  all  purchases,  sales,  and  shipments,  both  for  cash  and 

^j^^*^,'  and  the  right  of  the  plaintiff  to  a  recovery  depending 

g^-  ^    the  solution  of  this  question,  it  was  error  to  grant  a  non- 

^       ***     The  jury,  at  the  trial  subsequently  had,  having  found  a 

^^     ''^ct  in  his  favor,  it  is  contended  by  counsel  in  his  behalf 

^*     the  judgment  of  the  court  below  granting  a  new  trial, 

^^li  the  judge  based  solely  on  the  ground  that  the  evidence 

^^^  this  branch  of  the  case  did  not  warrant  the  findings  of 


Digitized  by 


Google 


110 


Supreme  Court  of  Qtiorgicu 


{May, 


the  jury,  is  directly  contrary  to  the  ruling  made  by  this  court, 
as  above  stated.  We  do  not  think  this  is  necessarily  so.  The 
conclusion  then  reached  by  us  was  that,  accepting  as  true  the 
testimony  upon  which  the  plaintiff  relied,  as  the  trial  judge 
necessarily  had  to  do  in  passing  upon  the  motion  presented,  it 
was  error  to  hold,  as  matter  of  law,  that  the  insured  had  not 
complied  with  the  terms  of  the  policy.  As  will  have  been  seen 
from  the  statement  of  facts  set  forth  in  the  third  division  of 
this  opinion,  the  plaintiff  relied  solely  upon  parol  evidence 
to  sustain  his  contention  that  the  record  of  his  purchases,  as 
made  in  the  books  of  his  brother,  was  kept  by  the  latter,  not  in 
the  capacity  of  creditor,  but  as  the  accredited  agent  and  book- 
keeper of  the  insured.  The  insured  himself  and  this  brother 
were  the  only  witnesses  introduced  to  prove  this  vital  conten- 
tion. The  presiding  judge,  as  is  well  known,  is  vested  with  a 
very  wide  discretion  in  the  matter  of  granting  new  trials,  and 
if,  in  his  opinion,  the  witnesses  testifying  in  behalf  of  the  pre- 
vailing party  be  not  entitled  to  credit,  it  is  clearly  within  the 
power  of  the  judge,  and  it  may  oftentimes  be  his  imperative 
duty,  in  a  wise  exercise  of  the  discretion  with  which  he  is 
clothed,  to  order  that  the  case  undergo  another  investigation. 
We  are  not  prepared  to  say  that  in  the  present  instance  the 
court  abused  its  discretion.  But,  be  this  as  it  may,  it  is  cer- 
tainly true  that  if,  for  any  reason  presented  by  the  defendant's 
motion,  a  new  trial  was  properly  granted,  the  judgment  of  the 
court  below  should  not  be  disturbed,  whether  the  ground  upon 
which  the  judge  based  his  ruling  be  meritorious,  or  quite  the 
reverse. 

6.  Aside  from  the  errors  above  pointed  out,  which  unques- 
tionably were  of  sufficient  gravity  to  demand  the  grant  of  a 
new  trial,  we  are  of  the  opinion  that  the  court  should  not  have 
instructed  the  jury  that  they  were  authorized  to  assess  dama- 
ges and  attorney's  fees  against  the  defendant  company,  in  the 
event  they  should  believe  it  had  acted  in  bad  faith,  and  "that 
there  was  absolutely  no  occasion  for  the  defense  set  up  in  this 
case."  This  charge  is  assailed  by  the  defendant  upon  two  dis- 
tinct grounds.  In  the  first  place,  it  is  contended  that  the  stat- 
ute (Civ.  Code,  §  2140)  upon  which  this  charge  was  predicated 
is  violative  of  the  constitution  of  the  United  States,  in  that  an 
attempt  is  thus  made  to  deprive  insurance  companies  "of  prop- 
erty without  due  process  of  law,"  and  to  deny  to  them  that 
"equal  protection  of  law"  to  which  they  are  entitled,  in  corn- 
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mon  with  all  other  classeg  of  litigants;  and  in  this  connection 
the  case  of  Railway  Co.  vs.  Ellis  (165  U.  S.,  150),  is  cited  and 
relied  on.  Secondly,  it  is  strennously  insisted  that  "there  was 
no  evidence  to  warrant  any  charge  on  the  subject  of  bad  faith." 
Without  attempting  to  deal  with  the  first  point  made,  suffice  it 
to  say  that  we  fully  agree  with  counsel  that,  without  regard  to 
whether  this  statute  is  or  is  not  unconstitutional,  the  charge 
excepted  to  was  unwarranted  under  the  facts  disclosed  by  the 
record  before  us.  Surely,  the  defenses  relied  on  by  the  com- 
pany cannot  justly  be  said  to  be  frivolous,  nor  obviously  with- 
out merit.  Indeed,  counsel  for  the  plaintiff,  possibly  because 
of  the  difficulty  experienced  in  meeting  these  defenses,  seem  to 
concur  in  this  view;  for  in  a  supplemental  brief  filed  by  them 
they  expressly  state  that,  while  they  regard  the  statute  as 
valid,  "the  finding  of  damages  and  attorney's  fees  is  not  in- 
sisted on,"  notwithstanding  the  jury  saw  proper  to  include  the 
same  in  the  verdict  returned  against  this  company. 

7.  In  regard  to  that  ground  of  the  motion  which  alleges  error 
on  the  part  of  the  court  in  refusing  to  give  in  charge  to  the  jury 
a  written  request  to  the  effect  that,  if  they  should  "find  there 
was  any  fraud  on  the  part  of  the  plaintiff  or  his  authorized 
agent  in  computing  the  loss,"  they  should  find  in  favor  of  the 
company,  it  need  only  be  said  that,  in  our  opinion,  the  defense 
set  up,  that  in  this  respect  the  plaintiff  had  violated  the  terms 
of  the  policy,  was  not  sufficiently  made  out.  Nor  is  it  neces- 
sary to  more  than  briefiy  deal  with  the  remaining  point  pre- 
sented by  the  defendant's  motion  for  a  new  trial.  What  pur- 
ports to  be  a  mere  memorandum  of  a  more  or  less  abstruse  and 
complicated  calculation,  apparently  having  no  connection  with 
or  bearing  upon  the  case  on  trial,  was  tendered  as  "document- 
ary evidence,"  the  "purpose  of  said  evidence  being  to  show  that 
the  amount  of  the  loss  sustained  under  the  policies  sued  on  did 
not  equal  the  face  value  of  the  policies,  and  the  character  of 
the  business  transacted."  This  document  was  offered  as  "a 
tabulated  calculation  made  by  John  C.  Ruse,  an  expert  ac- 
countant, from  the  proofs  of  loss."  At  best,  even  with  this  ex- 
planation, the  paper  appears  to  be  no  more  than  an  argument ' 
in  writing  intended  to  show  the  incorrectness  of  the  plaintiff's 
claims  as  set  forth  in  the  proofs  of  loss  submitted  by  him  to 
the  company.  Not  having  himself  prepared,  or  having  had  any 
connection  with  the  preparation  of,  this  paper,  it  could  not  be 
used  against  him  as  an  admission;  nor  are  we  able  to  perceive 
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upon  what  other  Idea  it  could  properly  be  admitted  in  evidence. 
Judgment  on  main  bill  of  exceptions  affirmed;  on  cross  bill, 
reversed. 


UNITED  STATES  CIRCUIT  COURT  OF  APPEALS. 

Sixth  Circuit. 


UNITED  STATES  LIFE  INS.  CO. 

SMITH.* 

The  application  proyided  that  no  information  or  statement,  anleu  contained 
therein,  made  to  any  person  should  be  binding.  The  applicant  was  asked 
in  the  application  whether  he  had  eyer  been  rejected,  and,  under  advice 
of  the  local  agent  who  knew  the  facts,  answered,  ''No."  He  had  been 
three  times  rejected. 

Held,  That  this  was  a  fraudulent  misrepresentation  which  was  not  waived 
by  the  act  of  the  agent. 

Where  the  policy  provides  that  in  such  case  the  premiums  are  forfeited,  and 
the  policy  is  avoided  on  discovery  and  notice  to  the  insured,  within  two 
years  from  the  time  of  issue,  and  such  notice  has  been  ^ven,  no  tender 
back  of  premiums  is  required  in  order  to  enforce  the  forfeiture. 

Statement  of  facts  by  Lubton,  J. 
This  is  an  action  upon  a  policy  of  life  insurance  issued  by 
the  United  States  Life  Insurance  Company  of  New  York  upon 
the  life  of  Joseph  Smith;  the  beneficiary  being  Minnie  J. 
Smith,  wife  of  the  assured.  The  policy  was  for  f 5,000,  issued 
April  1,  1895.  The  assured  died  September  25,  1895.  All  Ua- 
bility  was  denied  by  the  company,  and  suit  was  brought  in  the 
circuit  court  for  the  county  of  Hamilton,  State  of  Tennessee, 
and  removed  therefrom  by  the  company  upon  the  ground  of 
diversity  of  citizenship.  The  plea  was,  in  effect,  the  general 
issue,  with  notice,  according  to  Tennessee  practice,  that  the 
defendant  on  the  trial  would  rely,  among  other  defenses,  upon 
the  fact  that  the  person  insured,  in  his  application,  had  made 
untrue  statements  in  respect  to  former  applications  for  insur- 
ance which  had  been  rejected,  and  had  also  made  untrue  state- 
ments in  respect  to  certain  diseases  to  which  he  had  been  sub- 
ject,— among  others,  jaundice,  palpitation  of  the  heart,  disease 
of  the  genital  or  urinary  organs,  diabetes,  etc., — ^and  that  t^e 
falsity  of  his  statements  had  been  discovered,  and  communi- 

*  I>«elticm  rendered,  March  7,  1899. 
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cated  to  the  insured  and  assared,  within  two  years  from  the 
date  of  the  policy.  The  policy,  among  other  things,  provided 
(1)  that  it  was  issued  ^4n  consideration  of  the  statements  and 
agreements  in  the  application'^  for  the  same^  '^which  are  made 
a  part  of  this,  contract/'  and  the  further  consideration  of  the 
payment  of  an  annual  premium,  ^^and  upon  the  conditions  and 
agreements  upon  the  back  thereof."  Among  these  conditions 
and  agreements  referred  to  were  the  following: — 

^'(3)  In  case  of  understatement  of  age,  the  amount  payable 
shall  be  the  insurance  that  the  actual  premium  paid  would 
have  purchased  at  the  true  age  of  the  insured.  Any  other 
breach  of  warranty  or  untrue  or  incomplete  statement  made 
in  the  application  for  this  policy  will  render  this  contract 
void,  provided  that  discovery  of  the  same  must  be  made  and 
communicated  to  the  insured  or  assured  within  two  years 
from  the  date  hereof."  "(7)  After  two  years  from  the  date 
hereof,  if  the  premiums  on  this  jpolicy  are  duly  paid  as  herein 
stipulated,  the  liability  of  the  company  under  this  policy 
shall  not  be  disputed.'' 

Among  the  questions  and  answers  embodied  in  the  applica- 
tion made  part  of  the  contract  were  the  following: —  * 

(1)  "Has  any  application  ever  been  made  for  insurance  on 
this  life,  on  which  a  policy' was  not  issued  for  the  full  amount 
and  of  the  same  kind  as  applied  for,  and  at  ordinary  rates?" 
"If  so,  by  what  company,  and  when?" 

This  was  answered,  "No,"  without  other  comment  or  expla- 
nation. There  was  uncontradicted  evidence  that,  at  the  time 
this  application  was  made  and  signed,  three  separate  applica- 
tions had  been  made  in  as  many  different  companies  for  insur- 
ance upon  the  life  of  this  applicant,  all  of  which  had  been  re- 
jected. (2)  Among  the  questions  and  answers  touching 
diseases  to  which  the  applicant  might  have  been  subject,  were 
these: — 

'^as  the  person  ever  been  subject  to  or  had  jaundice? 

Difficulty  in  urinating?      Neuralgia,  or  any  disease  of  the 

genital  or  urinary  organs?" 

Each  of  these  questions  were  answered,  "No."  There  was 
also  a  more  general  question  in  these  words: — 

^^as  the  person  ever  had  any  illness,  local  disease,  or  per- 
sonal Injury,  or  been  subject  to  any  surgical  operation?  If 
so,  state  nature,  date,  duration,  and  severity  thereof?" 

The  answer  to  this  was:  '^o.  Not  in  bed  by  illness  for 
years,  except  a  cold  last  fall,  disabling  him  two  weeks."  There 
was  evidence  of  most  conclusive  character  tending  to  show 
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that  the  insured  had  for  years  been  the  subject  of  a  most  seri- 
ous disease,  called  ^^diabetes/'  and  there  was  also  evidence 
tending  to  show  that  he  had  had  each  of  the  other  diseases  in- 
quired of.  There  was  a  disagreement  between  medical  experts 
as  to  whether  diabetes  was  a  disease  of  the  genital  or  urinary 
organs,  and  consequently  an  issue  for  the  jury  to  say  whether 
this  was  or  was  not  one  of  the  diseases  specifically  inquired 
about.  The  medical  examination  made  at  the  time  of  the  ap- 
plication was  by  a  physician  unacquainted  with  the  previous 
medical  history  of  the  insured,  and  failed  to  disclose  any  pres- 
ent evidences  of  diabetes.  The  insured  was  asked  to  give  the 
names  and  residences  of  physicians  ^^who  have  attended  the 
person  or  have  been  consulted  by  him,"  and  to  state  "when  and 
for  what  th^y  were  consulted."  To  this  he  answered  by  giv- 
ing the  name  of  Dr.  Satterlee,  and  by  saying  that  he  had  con- 
sulted him  for  the  cold  he  had  referred  to  in  a  former  answer. 
There  was  evidence  tending  to  show  that  the  insured  had  been 
treated  by  or  consulted  with  several  other  physicians.  This 
application^  after  being  filled  out  by  the  insured,  was  signed 
by  him,  and  witnessed  by  the  medical  examiner.  At  the  con- 
clusion of  all  the  evidence  the  plaintiff  in  error  asked  that  the 
jury  be  instructed  to  find  for  the  defendant.  This  was  denied, 
and  the  cause  submitted  to  the  jury,  who  found  for  the  defend- 
ant in  error. 

Before  Taft  and  Lurton,  Circuit  Judges,  and  Severens,  Dis- 
trict Judge. 

Henbt  a.  Chambebs  and  O.  P.  Buel,  far  Plaintiff  in  Error. 
Wm.  T.  Mubbay,  for  Defendant  in  Error. 

LuBTON,  C.  J.  (after  stating  the  &cts). 

The  controlling  question  in  the  case  is  as  to  the  effect  upon 
the  contract  of  insurance  of  the  untrue  answer  of  the  insured 
to  the  question  in  respect  to  former  applications  for  insurance. 
That  question  was  in  these  words: — 

"Has  an  application  ever  been  made  for  an  insurance  on 

this  life,  on  which  a  policy  was  not  issued  for  the  full  amount 

and  of  the  same  kind  as  applied  for,  and  at  ordinary  rates?" 

This  the  insured  answered,  "No." 

The  fact  was  not  disputed  that  the  insured  had  had  three 
separate  applications  for  life  insurance  rejected,  and  yet  he 
answered  this  question  in  such  a  way  as  to  withhold  this  most 
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material  information  from  the  company  ^o  whom  he  was  then 
making  a  new  proposal  for  insurance.      That  the  answer  was 
both  material  and  a  warranty  has  not,  been,  and  cannot  be,  dis- 
puted.   For  the  defendant  in  error  it  is  said  that  the  insured 
stated  the  facts  touching  his  former  applications  to  one  D.  J. 
Dnffey,  then  the  local  agent  of  the  insurance  company,  and 
that  Duffey  advised  him  that  the  correct  answer  upon  the  facts 
Htated  would  be,  "No."    The  facts  thus  stated  to  Duffey  were 
simply  that  three  former  applications  to  three  different  com- 
panies had  been  absolutely  rejected.    The  learned  trial  judge 
refused  to  instruct  the  jury  to  find  for  the  defendant,  but  left 
it  to  them  to  say  whether  the  insured  in  good  faith  had  acted 
upon  the  advice  of  the  company's  agent  after  stating  the  facts 
touching  his  former  rejected  applications,  and  that,  if  they 
should  find  this  to  be  the  case,  the  company  would  be  estopped 
to  rely  upon  the  untruthfulness  of  the  answer.    This  view  of 
the  trial  court  seems  to  have  been  due  to  some  doubt  enter- 
tained as  to  the  entire  clearness  of  the  question.    This  ques- 
tion occurs  in  the  printed  form  used  by  the  company's  medical 
examiner.    One  part  of  the  application  is  to  be  filled  out  and 
signed  in  the  presence  of  the  soliciting  agent,  and  witnessed  by 
Mm.    This  is  called  "Form  A."      But  the  remainder  of  the 
application  is  to  be  filled  out  and  signed  in  the  presence  of  the 
company's  medical  examiner,  and  is  called  "Form  B."      The 
agent  has  nothing  to  do  with  this  medical  examination,  and  no 
control  over  it;  and  Duffey,  though  present  in  this  instance, 
^tes  that  many  companies  require  that  the  agents  shall  not 
^  present.    This  form  B,  when  filled  out  and  signed,  includ- 
^^g  the  medical  officer's  personal  examination  and  report,  is 
A)rwarded  by  the  latter  to  the  company's  chief  medical  officer, 
^^  does  not  pass  through  the  hands  of  the  local  agent. 
^^ttey  was  therefore  in  the  discharge  of  no  duty  when  present 
*nring  the  medical  officer's  examination,  nor  when  advising 
^ue  applicant  as  to  how  he  should  answer  questions  then  pro- 
Poonded  .    Just  preceding  the  signature   of  the  applicant 
^Pon    form  B  there  is  found  the  following  declaration  and 
^^reement:— 

**  ^1).  Thai;  all  the  statements  and  answers  in  this  application 
^^"^  hereby  warranted  to  be  true,  full,  and  complete,  and  that  this 
application  and  declaration  shall,  with  the  policy  herein  applied 
^^>  nlone  constitute  the  contract  between  me  and  the  United 
"T^t-eBliife  Insurance  Company  of  New  York;  and  no  informor 
'^^>n  or  gUUement,  unless  contained  in  this  application,  made,  given,  re- 
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ceivedy  or  required  by  any  person  at  any  time,  shall  be  binding  on  the 


company. 


*    (5).  That  this  appHcatian,  its  statements,  repre- 


sentations, and  agreements,  together  with  all  the  conditions  and 
stipulations  contained  in  the  policy  herebj  applied  for,  shall  be 
binding  on  me  and  on  any  future  holder  of  this  policy." 

This  is  signed  by  the  insured,  Joseph  P.  Smith,  and  wit- 
nessed by  E.  A.  Cobleigh,  the  medical  examiner  af  the  com- 
pany. We  have  italicized  the  material  parts  of  this  declara- 
tion and  agreement.  The  stipulation  most  material  to  the 
question  in  hand  is  that 

"  No  information  or  statement,  unless  contained  in  this  application, 
made,  given,  received,  or  required  by  any  person  at  any  time, 
shall  be  binding  on  the  company" 

The  contention  now  is  that  the  "information"  given  by  the 
insured  to  D.  J.  Duffey,  local  agent  of  the  company,  as  to  the 
former  rejected  applications,  and  the  "statement* '  made  by 
Duffey  that  such  out  and  out  rejections  were  not  comprehended 
by  the  question  to  which  a  false  answer  was  given,  should  be 
binding  on  the  company,  and  operate  to  estop  it  from  relying 
upon  this  most  material  breach  of  warranty.  This  contention 
is  based  upon  the  singular  theory  that  this  declaration  and 
agreement  are  not  intended  as  a  limitation  upon  the  power  of 
the  company's  agents  to  bind  it  by  information  given  them  by 
the  assured,  or  statements  made  by  such  agents  to  an  appli- 
cant, and  not  contained  in  the  written  contract  and  agreement. 
This  construction  needs  no  serious  refutation.  Information 
not  communicated  to  a  company's  agent,  or  statements  made 
to  the  insured  by  one  not  a  company's  agent,  could  in  no  event 
be  binding  on  the  company,  or  affect  the  contract.  It  would 
be  a  vain  thing  to  stipulate  against  the  binding  consequences 
of  that  which  without  the  stipulation  could  not  affect  the  con- 
tract. This  declaration  is  a  plain  and  distinct  limitation  upon 
the  powers  of  the  agents  of  the  company  to  affect  the  written 
contract  by  any  statements  or  opinions  not  contained  therein, 
or  through  any  information  received,  and  not  embodied  in  the 
written  application.  This  stipulation,  signed  by  the  insured, 
operated  to  inform  him  that  he  was  to  be  absolutely  responsi- 
ble for  the  truth  of  hi^  answers,  and  that  answers  not  truthful 
and  complete  could  not  be  excused  because  made  at  the  sug- 
gestion of  an  unfaithful  or  ignorant  agent.  But  it  is  said  that 
to  enforce  such  a  provision  will  enable  the  company  to  take  ad- 
vantage of  the  misconduct  or  mistakes  of  its  own  agent.  The 
same  objection  was  urged  in  the  late  case  of  Maier  vs.  Associa- 
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Tjon  (47  U.g.App.,329,24  C.C.  A.,243),  when  this  court,  speak- 
ing by  Justice  Harlan,  said:  "It  was  said  in  argument  that  the 
company  should  not  be  permitted  to  take  advantage  of  the 
zaisoonduct  or  wrong  of  its  own  agent.    But  the  law  did  not 
proliibit  the  company  from  taking  such  precautions  as  were 
reasonable  and  necessary  to  protect  itself  against  the  frauds 
or  xie^ligence  of  its  agents.    If  the  printed  application  used  by 
it  lia.d  not  informed  the  applicant  that  he  was  to  be  responsible 
lor   the  truth  of  his  answers  to  questions,  and  if  the  want  of 
trutli  in  such  answers  were  wholly  due  to  the  negligence,  ignor- 
iince,  or  fraud  of  the  soliciting  agent,  a  different  question  would 
be  presented.   But  here  the  assured  was  distinctly  notified  by 
the  a j>plication  that  he  was  to  be  held  as  warranting  the  truth 
of  his  statements,  *by  whomsoever  written.*    Such  was  the,  con- 
tract   l>etween  the  parties,  and  there  is  no  reason  in  law  or  in 
ptiblio  policy  why  its  terms  should  not  be  respected  and  en- 
forces! in  an  action  on  the  written  contract.    It  is  the  impres- 
sion ^with  some  that  the  courts  may,  in  their  discretion,  relieve 
Parties  from  the  obligations  of  their  contracts  whenever  it  can 
b^  seen  that  they  have  acted  heedlessly  or  carelessly  in  making 
Ibem  ;    but  it  is  too  often  forgotten  that,  in  giving  relief  under 
sneh  circumstances  to  one  party,  the  courts  make  and  enforce 
a.  contract  which  the  other  party  did  not  make  or  intend  to 
°*ake.     As  the  assured  stipulated  that  his  statements,  which 
were  the  foundation  of  the  application,  were  true,  by  whomso- 
^^^r  such  statements  were  written,  and  as  the  contract  of  in- 
surance was  consummated  on  that  basis,  the  court  cannot,  in 
^^  Action  upon  the  contract,  disregard  the  express  agreement 
"^tMreen  the  parties,  and  hold  the  company  liable,  if  the  state- 
^^11  ts  of  the  assured — at  least  those  touching  matters  material 
*^  the  risk — are  found  to  be  untrue." 

^l^e  argument  that  the  company  should  not  be  permitted  to 

take  advantage  of  the  misconduct,  wrong,  or  ignorance  of  its 

own  agent  has  little  force  upon  the  facts  of  this  case.   It  is  not 

possible  to  believe  that  the  insured  was  honestly  misled  by  the 

selt-serving  suggestion  of  an  unfaithful  agent.    The  menace 

^^d  peril  of  the  business  of  life  insurance  lies  in  the  interest 

^^^n  to  agents  to  deceive  both  the  insured  and  their  com- 

P^x^es,  by  making  their  compensation  depend  upon  the  success 

^^  Applications  secured  by  them.    This  was  the  trouble  with 

Buffey.    Unless  he  could  succeed  in  suppressing  the  fact  that 

"^Ws  applicant  had  been  three  times  rejected  as  a  bad  risk,  he 
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had  no  hope  of  seeing  this  application  go  through,  or  of  earn- 
ing his  commission.  Smith  must  have  realized  that  his  own 
record  in  this  respect  was  a  bad  one,  and  was  doubtless  ready 
to  lend  an  easy  ear  to  any  interpretation  of  this  ominous  ques- 
tion which  threatened  to  defeat  his  purposes.  This  question 
was  undoubtedly  a  comprehensive  one.  Possibly  it  would 
have  been  better  to  divide  it  into  two  or  more.  Still,  it  was 
not  ungrammatical  or  ambiguous,  when  read  with  attention. 
When  thus  read,  it  is  not  possible  to  misunderstand  it.  We 
repeat  it: — 

Has  any  application  ever  been  made  for  an  insurance  on 
this  life  on  which  a  policy  was  not  issued  for  the  full  amount 
and  of  the  same  kind  as  applied  for,  and  at  ordinary  rates?*' 

Now,  if  Smith's  former  applications  for  insurance  had  been 
allowed,  but  for  a  less  amount,  or  for  a  different  kind,  or  at  a 
rate  greater  than  ordinary,  there  might  be  some  excuse  for 
finding  the  question  confusing,  and  for  applying  to  the  com- 
pany's agent  for  information  touching  different  kinds  of  insur- 
ance contracts,  or  as  to  the  difference  between  ordinary  and 
special  rates,  and  some  excuse  if  misled  by  technical  insurance 
terminology  into  making  an  untrue  answer.  But  no  such  facts 
existed  in  Smith's  case.  No  policies  of  any  kind  were  ever 
issued  upon  his  applications.  He  had  been  rejected  out  and 
out.  This  he  knew.  This  Dufifey  was  told.  These  facts  made 
the  question  most  simple.  As  men  of  average  sense,  they  both 
knew  that  this  fact  of  three  former  rejections  was  most  vital. 
They  knew  that  the  grounds  for  this  action  would  be  investi- 
gated, and  the  whole  history  of  the  applicant  unearthed.  How 
can  it  be  said  that  the  answer  "No"  given  to  this  question  was 
either  ''true,  full  or  complete?"  Yet  no  explanation  was 
offered.  Smith  knew  that  this  written  application  would  con- 
stitute the  basis  of  the  proposed  contract.  Yet  he  was  willing 
to  accept  the  fraudulent  suggestion  of  an  unfaithful  agent,  by 
which  a  most  pregnant  fact  was  to  be  withheld  from  the 
knowledge  of  the  company.  Through  the  suppression  of  this 
fact,  Smith  obtained  his  policy,  and  Duffey  his  commission. 
The  company  was  thus  imposed  upon,  and  induced  to  make  a 
contract  which  in  all  human  probability  it  would  not  have 
made  if  this  history  had  not  been  suppressed.  The  facts  bring 
the  case  fully  within  the  spirit  and  letter  of  Insurance  CJo.  vs. 
Fletcher,  117  U.  S.,  519,  and  Maier  vs.  Association,  47  U.  8. 
App.,  322,  24  C.  C.  A.,  239.    The  meaning  and  interpretation  of 
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this  qi:iestion  were  for  the  court.    It  was  not  ambiguonSy  and 
requir^^d  no  technical  knowledge  as  aid  to  its  understanding. 
The  f  a.cts  did  not  make  a  case  where  a  verdict  could  have  been 
sustained,  based  upon  a  finding  that  the  falsity  of  this  answer 
was  ^wliolly  due  to  either  the  ignorance  or  fraud  of  Dufifey.    In 
the  case  of  Insurance  Co.  vs.  Fletcher  (117  U.  S.,  519-529),  here- 
tofore   cited,  it  was  sought  to  avoid  the  consequences  of  a 
breacli  of  warranty  arising  out  of  certain  untrue  answers  made 
bj  tlie  insured  in  his  written  application  by  evidence  that  the 
aoB^ers  of  the  insured  had  not  been  correctly  written  down  by 
t^^  company's  agent,  though  it  appeared  that  the  application  as 
^^  out  by  the  agent  had  been  signed  by  the  insured.   To  this 
^V  court  said:    "It  was  his  duty  to  read  the  application  he 
^gned.   He  knew  that  upon  it  the  policy  would  be  issued,  if  is- 
*^ed  at  all.  It  would  introduce  great  uncertainty  in  all  busi- 
ne88  transactions,  if  a  party  making  written  proposals  for  a 
contract,  with  representations  to  induce  its  ^execution,  should 
be  allowed  to  show,  after  it  had  been  obtained,  that  he  did  not 
know  the  contents  of  his  proposals,  and  to  enforce  it,  notwith- 
btanding  their  falsity  as  to  matters  essential  to  its  obligation 
and  validity.    Contracts  could  not  be  made,  or  business  fairly 
conducted,  if  such  a  rule  should  prevail,  and  there  is  no  reason 
why  it  should  be  applied  merely  to  contracts  of  insurance. 
There  is  nothing  in  their  nature  which  distinguishes  them  in 
this  particular  from  others.    But  here  the  right  is  asserted  to 
prove,  not  only  that  the  assured  did  not  make  the  statements 
contained  in  his  answers,  but  that  he  never  read  the  applica- 
tion, and  to  recover  upon  a  contract  obtained  by  representa- 
tions admitted  to  be  false,  just  as  though  they  were  true.    If 
he  had  read  even  the  printed  lines  of  his  application,  he  would 
have^een  that  it  is  stipulated  that  the  rights  of  the  company 
conld  in  no  respect  be  affected  by  his  verbal  statements,  or 
by  those  of  its  agents,  unless  the  same  were  reduced  to  writ- 
tag,  and  forwarded  with  his  application  to  the  home  office, 
'fhe  company,  like  any  other  principal,  could  limit  the  author- 
%  of  its  agents,  and  thus  bind  all  parties  dealing  with  them 
^th  knowledge  of  the  limitation.    It  must  be  presumed  that 
he  read  the  application,  and  was  cognizant  of  the  limitations 
therein  expressed." 

In  the  same  case  the  previous  cases  of  Insurance  Co.  vs.  Wil- 
kinson (13  Wall.,  222),  and  Insurance  Co.  vs.  Mahone  (21  Wall., 
152),  were  referred  to  and  distinguished,  the  court  saying:   "In 
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neither  of  those  cases  was  any  limitation  npon  the  power  of 
the  agent  brought  to  the  notice  of  the  assured.  ♦  ♦  •  When 
such  agents,  not  limited  in  their  authority,  undertake  to  pre- 
pare applications  and  take  down  answers,  they  will  be  deemed 
as  acting  for  the  companies." 

There  are  also  a  class  of  fire  insurance  cases,  of  which  the 
ca^e  of  Insurance  Co.  vs.  Fischer,  decided  by  this  court  at  this 
term  (92  Fed.,  500),  is  a  type,  which  in  no  wise  conflict  with 
the  doctrine  upon  which  the  present  decision  must  rest.  In 
the  case  referred  to,  the  insurance  company  was  held  to  be 
estopped  as  a  consequence  of  the  knowledge  of  the  existence 
upon  the  property  insured  of  a  chattel  mortgage,  notwithstand- 
ing a  provision  of  the  policy  which  rendered  it  void  if  the  in- 
sured then  had  any  other  contract  of  insurance  not  indorsed 
thereon.  The  agent  had  authority  to  write  and  deliver  the 
policy,  and  was  thus  representing  his  principal,  with  knowledge 
of  the  actual  facts  of  the  case.  The  case  of  Insurance  Co.  vs. 
Chamberlain  (132  U.  S.,  304),  is  not  in  point.  That  case  was  de- 
cided upon  a  statute  of  the  State  of  Iowa.  The  view  enter- 
tained by  this  court  of  the  scope  of  that  case  as  an  authority  is 
stated  in  Maier  vs.  Association  (47  U.  S.  App.,  322-332,  24  C.  C. 
A.,  239),  and  that  view  need  not  be  repeated. 

The  objection  that  no  defense  going  to  the  original  invalidity 
of  the  contract  can  be  made  without  tendering  back  any  pre- 
mium received  remains  to  be  considered.  This  is  not  a  suit  by 
the  company  for  the  cancellation  of  the  policy,  but  is  an  action 
by  the  beneficiary,  based  upon  it  as  a  valid  contract.  The 
general  rule  is  that,  if  a  risk  never  attaches  under  a  policy,  the 
premium  is  not  earned,  and,  if  paid,  may  be  recovered,  anlees 
the  insured  has  been  guilty  of  fraud:  Jones  vs.  Insurance  CJo., 
90  Tenn.,  604;  May,  Ins.,  §  4.  But  we  know  of  no  rule 
which  prohibits  the  defense  here  made  except  upon  condition 
of  a  previous  tender  of  the  premium  paid.  In  Insurance  Co. 
vs.  Fletcher,  cited  above,  there  was  a  statute  of  Missouri  which 
provided  that  no  such  defense  could  be  made,  unless  the  pre- 
mium paid  should  be  tendered  back.  In  that  case,  as  this,  the 
defense  was  a  breach  of  warranty  in  the  application,  and 
touching  this  question  of  the  repayment  of  the  premium  the 
court  said:  "In  such  a  case,  assuming  that  both  parties  acted 
in  good  faith,  justice  would  require  that  the  contract  be  can- 
celed and  the  premiums  returned.  As  the  present  action  is 
not  for  such  a  cancellation,  the  only  recovery  which  the  plain- 


Digitized  by 


Google 


\ 


^O  United  States  Life  Lis.  Co.  vs.  SmUL  421 

%^t)uld  properly  have,  upon  the  facts  he  asserts,  taken  in 
^^  ^^ Action  with  the  limitation  upon  the  powers  of  the  agent, 
l\^  the  amount  of  the  premium  paid;  and  to  that  only  would 
»^  ^  entitled  by  virtue  of  the  statute  of  Missouri.'' 
^^^^^e  the  policy  provides  that  this  defense  may  be  made,  pro- 
'■-■  .  ^'^  discovery  is  made  and  notice  communicated  to  the  in- 

■'^'  .  w^  within  two  years  from  the  date  of  the  policy.    The  facts 

^^  show  that  the  insured  was  notified  of  the  falsity  of  his  answer, 

li  [  and  that  this  rendered  the  policy  null  and  void.    The  first  com- 

munication to  the  insured  was  in  May,  1895,  by  a  telegram.  On 
July  10,  1895,  the  company  repeated  the  communication  by 
letter,  in  which,  among  other  things,  it  was  stated  that:  *The 
policy  provides  that  under  such  circumstances  all  premiums 
paid  become  forfeited  to  the  company,  and  we  notified  you 
promptly  by  telegraph,  as  above,  on  receiving  the  foregoing  in- 
formation, in  order  that  you  might  not  incur  any  loss  by  pay- 
ment of  premiums  to  our  agent  on  account  of  this  insurance,  if 
you  had  not  already  made  such  payment,  as  we  are  informed 
tbat  you  had  not  at  that  time.  We  instructed  our  agent,  Mr. 
Gwathmey  to  get  the  policy  from  you  and  return  it  to  us.  He 
has  not  yet  done  so.  We  write  this  to  confirm  our  telegram 
above  quoted,  and  to  advise  you  that  we  will  under  no  circum- 
stances recognize  any  liability  whatever  under  or  by  reason  of 
the  isBue  of  this  policy." 

The  policy  was  not  returned,  and  in  September  following  the 
insured  died.  Within  a  few  days  after  this  death,  the  bene- 
ficiary having  notified  the  company  of  the  death  of  the  insured, 
the  company  wrote  her  of  the  previous  communications  to  the 
insured,  and  again  avowed  their  purpose  to  treat  the  policy  as 
imll  and  void.  No  demand  was  ever  made  for  a  return  of  the 
premium.  Upon  the  contrary,  counsel  for  the  company,  in 
open  court,  pending  the  trial  below,  stated  that  the  company 
bad  no  knowledge  of  the  payment  of  the  premium  to  their  local 
ftgentuntil testified  to  by  the  agent  on  the  trial,and  then  offered 
to  tender  and  pay  the  premium  so  paid.  This  was  objected  to 
by  counsel  for  the  beneficiary,  and  disallowed  by  the  court. 
IJndep  these  circumstances,  we  think  this  tender  was  made  in 
time,  even  if  the  repayment  of  the  premium  could  have  been 
legally  demanded.  But  this  policy,  on  its  face,  provides  that, 
"whenever  this  policy  shall  become  null  and  void  from  any 
cause,  all  payments  made  hereunder  shall  become  forfeited  to 
the  company."    Inasmuch  as  no  premium  was  paid  after  dis- 
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covery  of  the  fraud  of  the  insured,  we  think  this  forfeiture 
clause  may  be  enforced,  fhe  policy  having  been  obtained 
through  the  fraud  of  the  insured:  May,  Ins.  (1st  Ed.),  §  4; 
Jones  vs.  Insurance  Co.,  90  Tenn.,  604.  Certainly  the  company 
will  not  be  precluded  from  making  the  defense  of  fraud  in  the 
obtaining  of  the  policy  by  its  failure  to  make  other  tender  than 
that  made,  in  view  of  this  clause  in  the  policy.  In  no  view  of 
the  case  could  a  verdict  for  the  plaintiff  below  have  been  sup- 
ported. The  untrue  and  material  character  of  the  answer  of 
the  insured  in  reference  to  former  applications  upon  which 
policies  had  not  issued  was  established  beyond  controversy. 
Unless,  therefore,  the  fact  that  the  agent  of  the  company  had 
suggested  this  answer  with  knowledge  of  the  truth  would 
operate  as  an  estoppel,  there  was  no  question  for  the  jury,  and 
no  issue  of  fact  for  settlement.  In  view  of  the  undisputed 
facts,  the  court  should  have  instructed  for  the  defendant 
below;  there  being  no  reasonable  view  of  the  facts  which 
would,  under  the  law,  justify  a  verdict  for  the  plaintiff. 

The  conclusion  thus  reached  upon  the  falsity  of  the  answer 
of  the  insured  in  respect  to  previous  applications  for  insurance 
makes  it  unnecessary  to  consider  his  answers  in  respect  to  the 
diseases  with  which  he  was  aflflicted,  or  any  of  the  other  ques- 
tions discussed  by  counsel. 

Reverse  the  judgment,  and  remand  for  a  new  trial. 
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uvebpool  &  l.  &  g.  ins.  co. 
McNeill.* 

The  receiTers  of  a  railroad  system  which  included  the  property  of  yarious 
corpoiationsy  insared  the  property  of  one  of  the  oorporatione,  inclnding 
in  the  schedule  a  warehouse  and  yuxls  nsed  by  the  receivers  of  tiie  cor- 
poration,  but  owned  by  an  ontside  comoany.  The  corporation  had  prior 
to  the  receivership  transferred  its  rignts  to  one  of  tne  other  insolvent 
corporations. 

Etldj  That  this  did  not  affect  the  validity  of  the  insurance  as  to  property  in 
saeh  warehouse. 

The  policy  insured  rolling  stock  of  a  road  wherever  it  might  be  on  its  line, 
inclnding  branches,  spurs,  side  tracks,  and  yards  owned  or  operated  by 
it,  but  not  to  apply  to  any  leased  line  unless  the  name  of  such  line  was 
specifically  mentioned  as  insured. 

Stldy  That  rolling  stock  in  a  yard  operated  though  not  owned  by  insured 
was  covered. 

The  carrier  is  liable  for  goods  in  freight  yard  at  plaee  of  destination  until 
placed  where  they  are  at  the  disposal  of  the  consignee,  though  the  bill 
of  lading  provides  that  liability  snail  terminate  at  place  of  destination. 
Exemption  from  liability  for  loss  by  fire  in  a  carrier's  bill  of  lading  does 
not  exempt  f^om  loss  through  tire  due  to  negligence.  But  a  railroad 
company  may  recover  insurance  in  case  of  loss  through  such  negligence 
due  to  its  servants  where  the  bill  of  lading  relieves  it  from  liability  to 
the  shipper. 

Evidence  that  the  derrick  for  handling  j^oods  was  out  of  repair  is  evidence 
tending  to  show  that  they  were  stm  in  charge  of  the  carrier. 

Statement  of  facts  bj  Gilbebt,  C.  J. 
This  action  waB  brought  by  the  receiver  of  the  Oregon  Rail- 
way &  Navigation  Company,  to  recover  npon  a  policy  of  fire  in- 
surance issued  by  the  plaintiff  in  error  on  December  30,  1893, 
to  Messrs.  S.  H.  H.  Clark,  Oliver  W.  Mink,  E.  Ellery  Anderson, 
John  W.  Doane,  and  Frederick  R.  Coudert,  who  were  then  the 
receivers  of  said  railway  company.  They  had  been  appointed 
receivers  of  all  the  properties,  rights,  and  interest  of  the  seve- 
ral railroad  corporations  constituting  what  was  then  known  as 
'  the  ''Union  Pacific  System."  They  were  originally  appointed 
in  the  Circuit  Court  of  the  United  States  for  the  District  of 
Nebraska,  and  subsequently  they  were  made  ancillary  re- 
ceivers within  the  jurisdiction  of  the  United  States  Circuit 
Court  for  the  District  of  Oregon.    On  June  26,  1894,  the  de- 
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lendant  in  error,  by  an  order  of  the  court  last  named>  was 
made  sole  receiver  of  tlie  property,  rights,  and  interests  of  the 
haid  Oregon  Railway  &  Navigation  Ck).  within  the  State  of 
Oregon,  in  the  place  of  the  said  S.  H.  H.  Clark  and  others;  and 
on  October  1,  1894,  said  former  receivers  assigned  to  the  de- 
fendant in  error  all  their  rights  and  interest  under  the  said 
policy  of  insurance.  By  the  terms  of  the  policy,  certain  prop- 
erty of  the  Oregon  Railway  &  Navigation  Co.  was  insured,  in 
the  sum  of  f  1,866,500,  against  loss  or  damage  by  fire,  for  a 
period  of  one  year  from  the  date  of  the  policy.  On  September 
23,  1894,  the  fire  occurred  in  the  railroad  yard  known  as  the 
"Albina  Yard,"  situated  on  the  east  side  of  the  Willamette 
River,  in  Portland,  Or.,  and  destroyed  various  classes  of  prop- 
erty, to  which  reference  will  hereafter  be  made  so  far  as  may 
be  necessary  for  the  purposes  of  this  opinion.  The  Albina 
yard  was  owned  by  the  Northern  Pacific  Terminal  Co.,  a  cor- 
poration. By  the  terms  of  the  policy,  it  was  provided  that  the 
plaintiff  in  error  "does  insure  S.  H.  H.  Clark,  Oliver  W.  Mink, 
E.  Ellery  Anderson,  John  W.  Doane,  and  Frederick  R.  Cou- 
dert,  receivers  of  the  O.  R.  &  N.  Co.,  for  account  of  whom  it 
may  concern;  loss,  if  any,  payable  to  said  receivers."  The  in- 
surance company,  in  its  answer  to  the  complaint,  denied  that 
S.  H.  H.  Clark  and  others  were  receivers  for  tie  Oregon  Rail- 
way &  Navigation  Co.  or  its  property,  except  by  virtue.of  being 
receivers  of  the  Union  Pacific  System,  and  denied  that  they 
were  operating  the  Albina  yard  except  as  receivers  of  said  sys- 
tem, which  system  included  the  Union  Pacific  Railroad,  the 
Oregon  Short  Line  &  Utah  Northern,  and  the  Oregon  Railway 
&  Navigation  Co.  It  is  alleged  that  by  Schedule  No.  10  of  the 
policy  it  was  expressly  provided  that  the  policy  should  cover 
rolling  stock  as  described  therein,  owned  by  the  insured, 
wherever  it  might  be,  upon  the  line  of  the  road  insured  by 
said  policy,  and  its  branches,  spurs,  side  tracks,  and  yards, 
owned  or  operated  by  the  insured  at  the  date  of  said  policy,  but 
that  said  insurance  should  not  apply  on  the  line  of  any  road 
leased  by  the  insured  unless  the  name  of  such  leased  road  was 
specified  as  being  the  insured  under  the  policy;  that  Schedule 
No.  11  expressly  stipulated  that  the  policy  should  cover  the  in- 
terest and  liability  of  the  assured,  as  owners  and  common  car- 
riers, for  goods  while  in  or  on  cars  on  the  line  of  the  road,  and 
its  branches,  spurs,  side  tracks,  and  yards  owned  or  operated 
by  the  assured  at  the  date  of  the  policy,  **but  this  insurance 
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slio^ll    not  apply  on  the  line  of  any  road  leased  by  the  insured 
Qiiloss  the  name  of  snch  leased  road  is  specified  as  being  the 
assured  in  part  under  this  policy;"  that  all  the  goods  and 
mere  lit  andise  in  transit  for  which  loss  is  claimed  under  the 
polie^r  were  at  the  time  of  the  fire  upon  the  tracks  of  the  yard 
lease<i  by  the  assured  from  the  Northern  Pacific  Terminal  Co., 
wliiel^i.   was  the  owner  of  the  said  yard,  and  that  the  Oregon 
Ka.il  ^vcr^y  &  Navigation  Co.  had,  long  prior  to  the  appointment 
of   01fii.rk  and  others  as  receivers,  leased  and  assigned  all  its 
^gt^t:^    title  and  interest  in  the  said  railroad  tracks  and  in  said 
yard,    and  in  its  entire  line  of  roads,  to  the  Oregon  Short  Line 
^  Uta.h  Northern  Railway  Co.,  and  that  the  Short  Line  com- 
pany     was  at  the  time  of  the  appointment  of  the  receivers 
opera -ting  exclusively  for  itself  the  said  yard  and  the  tracks 
thereon  and  the  said  general  lines  of  the  road  so  leased,  and 
^as  so  operating  the  same  through  said  receivers  at  the  date  of 
said  x>olicy.     Upon  a  trial  of  the  cause  before  a  jury,  a  verdict 
^as    :K*^ndered  for  the  plaintiff  in  the  sum  of  f72,171.03,  for 
^nicl^^   sum  and  the  costs  judgment  was  entered. 

p  I^  -^c  K  B.  Williams,  W.  W.  Thayeb,  and  Hbnry  St.  Rayneb,  for 
^^^^^^  in  Error. 
^^'^^  Cotton,  Teal  &  Minob,  for  Defendant  in  Error. 

Gilbert^  C.  J.  (after  stating  the  foregoing  facts). 
^^  principal  contention  of  the  plaintiff  in  error  is  that  the 


^^'t:    erred  in  ruling,  as  a  matter  of  law,  that  the  receivers, 

and  others,  who  were  the  insured  under  the  policy,  were 


C51ar^^ 


^^^  time  of  taking  out  said  insurance  operating  the  Albina 

'    ^^   «w  the  receivers  of  the  Oregon  Railway  &  Navigation  Co., 

^^   ^^^*^as  the  court  should  have  ruled  that  they  were  receivers 

^     *tfc^  Oregon  Short  Line  &  Utah  Northern  Railway  Co.,  citing 

w  ^^^"^  vs.  Railway  Co.,  74  Fed.,  337.    On  inspecting  the  record. 


^^er,  it  does  not  appear  that  the  court  so  ruled  upon  the 

^^f  the  case,  or  so  ingJtructed  the  jury.    It  is  true  that  the 

.  ^^^*t:  stated  to  counsel  that,  in  his  opinion,  it  was  quite  imma- 

.  ^*^-l  where  the  title  to  the  insured  property  was  if,  as  a  mat- 

^^*  fact,  the  receivers  were  operating  the  road  as  the  prop- 

,    "^   of  the  Oregon  Railway  &  Navigation  Co.,  or  for  account  of 

.  ^-"t     company,  or  for  the  account  of  the  creditors  who  were 

^  ^^^*^8ted  in  the  fund;    but  at  the  same  time  he  expressly 

y^t^med  them  that  he  should  submit  to  the  jury  the  question 

^  *^^t:her  the  company  was  in  fact  operating  the  yards.  Accord- 
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ingly,  in  the  instruotions  to  the  jury  it  was  said:  ^'I  submit  to 
yon,  gentlemen,  the  question  whether  or  not  these  receivers  at 
the  time  of  this  insurance,  and  McNeill  at  the  time  of  the  loss, 
were  operating  this  warehouse  or  these  yards  at  the  Albina 
yard  as  the  property  of  the  Oregon  Railway  &  Navigation  C5o., 
stating  to  you  at  the  same  time  that  as  to  the  question  of  title 
it  is  not  a  material  one.  It  does  not  matter  who  owned  these 
yards.  The  question  is,  were  these  receivers  and  was  McNeill 
operating  them  as  a  part  of  the  system  of  the  Oregon  Bailway 
&  Navigation  Co.'s  lines?" 

Nor  do  we  find  from  a  consideration  of  the  decision  of  the 
case  of  Ames  vs.  Railway  Co.  (74  Fed.,  337),  that  the  court  held 
in  that  case,  or  that  it  must  be  deduced  from  the  decision,  that 
Clark  and  others  took  the  Albina  yard  as  receivers  for  the 
Oregon  Short  Line  &  Utah  Northern  Railway  Co.,  er  operated 
it  on  account  of  that  company.  That  was  a  decision  rendered 
in  May,  1896,  subsequently  to  the  commencement  of  the  present 
suit,  and  was  heard  on  exceptions  of  the  trustee  for  the  bond- 
holders of  the  Denver,  Leadville  &  Gunnison  Railway  Co.  (a 
road  which  connected  with  the  Union  Pacific  Company)  to  the 
report  of  the  master  charging  the  deficiency  arising  from  the 
operation  of  the  roads  of  that  company  as  a  preferential  claim 
upon  the  property  of  the  former  company.  The  court  said  of 
the  receivers  who  had  been  appointed  of  the  Union  Pacific 
System:  "They  were  in  the  hands  of  the  court,  preserving  and 
operating  the  properties  in  their  charge  under  its  direction. 
Moreover,  these  receivers  held  the  property  of  the  Union 
Pacific  Railway  Co.,  the  property  of  the  Gunnison  Co.,  and  the 
property  of  each  of  the  other  railroad  companies  in  their  hands 
as  receivers  in  this  case,  under  a  trust  imposed  upon  the  prop- 
erty of  each  of  these  corporations  by  the  law.  They  held  the 
property  of  these  corporations  under  a  trust,  separate,  distinct, 
and  different  from  the  trust  under  which  they  held  the  prop- 
erty of  every  other  one  of  these  corporations.  *  *  *  If  it 
was  for  their  advantage  to  operate  its  railroad  as  a  part ^ of  tlie 
Union  Pacific  System,  then  it  was  the  duty  of  the  receivers  to 
so  operate  it.  If  that  course  was  not  to  their  interest,  then  it 
was  the  duty  of  the  receivers  to  operate  it  otherwise.  They 
were  bound,  under  the  law,  and  the  trust  which  it  imposed 
upon  them,  to  manage  and  operate  the  railroads  of  each  of 
these  corporations  for  the  benefit  and  in  the  interest  of  the 
stockholders  and  creditors  of  that  corporation." 
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Xot  only  is  there  competent  evidence  in  the  record  tending 
to  sliow  that  the  receivers,  Clark  and  others,  from  the  time  of 
their  appointment,  operated  the  Albina  yard  for  and  on  behalf 
of  tlio  Oregon  Railway  &  Navigation  Co.,  but  the  policy  itself 
shows  clearly  that  the  insurance  company,  at  the  time  of  mak- 
ing tike  contract  of  insurance,  understood  that  the  property 
was  oj>erated  for  that  company.  They  assumed  the  risk  upon 
that  understanding.  In  the  schedule  in  which  the  "depot  of 
the  i^.  p.  Terminal  Co."  and  the  "Albina  Warehouse"  are 
Hsteii,  it  is  stated  that  these  schedules  belong  to  the  policy 
iBsue^  fcy  the  insurance  company  to  S.  H.  H.  Clark  and  others, 
recei^r^i^  "for  Oregon  Railway  &  Navigation  Company,  for  ac- 
tount:  c>f  whom  it  may  concern;  loss,  if  any,  payable  to  said 
reeeiv^i^'>  The  Northern  Pacific  Terminal  Co.  was  incorpo- 
^ted  i^or  the  purpose  of  furnishing  terminal  facilities  to  cer- 
*in  ^^.ilway  companies  which  enter  the  city  of  Portland.  One 
TK  *^^**^  companies  was  the  Oregon  Railway  &  Navigation  Co. 
liat   oc^mpany  had  deeded  to  the  Terminal  Co.  a  large  portion 

*^^    Albina  yard  and  certain  railway  tracks  which  it  had 

.  '\®"^**victed  thereon.    After  the  conveyance  it  had  no  terminal 

,^^*^i«s  in  the  city  of  Portland  except  the  Albina  yard  and 

.^  ^^irminal  facilities  afforded  it  by  the  Northern  Pacific  Ter- 

'Xi^l     ^^    ^jj  yjg  ^gg|.  gj^^  ^f  ^Yxe  Willamette  River.    There 

y^  'testimony  in  the  case  that  the  road  would  be  entirely 

^    **^l^less  without  the  use  of  these  yards.      The  plaintiff  in 

^^^>     in'  its  answer  in  the  case,  alleged  that  the  Oregon  Rail- 

jjj-  ^     ^^:  Navigation  Co.  leased  the  Albina  yard  from  the  Ter- 

gj^^^^^l      Co.;    and,  when  it  leased  its  property  to  the  Oregon 

51       *^*^    line  Co.,  it  assigned  and  leased  all  of  its  right  in  the  Al- 

i^^^^*       jrard,  including  its  right  under  its  contract  with  the 

^ff  ^^^^«rn  Pacific  Terminal  Co.  in  relation  to  that  yard.    The 

m^^^^     of  the  appointment  of  receivers  in  the  Ames  Case  was 

jj^^^^Xabtedly  to  dissolve  the  contractual  relations  between  the 

^    -^^On  Railway  &  Navigation  Co.  and  the  Oregon  Short  Line 

l^^^^'*::«Ji  Northern  Railway  Co.    On  no  other  theory  can  the 

•^^^  ^>Xage  which  we  have  quoted  from  the  opinion  of  the  court 

"^tues  vs.  Railway  Co.,  supra,  be  explained.    The  receivers 

^^derstood  the  decree  of  the  court  appointing  them  as 

*^^^  officers,  and  the  insurance  company,  in  entering  into  the 

^^'^'tract  of  insurance,  so  understood  the  attitude  of  the  receiv- 

^^^  to  the  property  which  was  in  their  charge.      We  find  no 

^^^r,  therefore,  in  the  charge  as  given,  nor  in  the  refusal  of 
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the  court  to  instruct  the  jury  that  S.  H.  H.  Clark  and  his  co- 
receivers  were  operating  the  yard  as  the  receivers  of  the  Short 
Line  Co.  at  the  time  of  taking  out  the  policy  of  insurance 

It  1^  assigned  as  error  that  the  court  excluded  Exhibits  12 
and  B,  offered  by  the  insurance  company  on  the  trial,  to  estab- 
lish that  the  Albina  yard  was  owned  by  the  Terminal  Co.  Ex- 
hibit No.  12  so  offered  was  the  petition  of  the  defendant  in 
error  for  leave  to  issue  f 500,000  of  receiver's  certificates.  The 
petition  does  not  tend  to  prove  any  of  the  facts  for  which  it 
was  offered  in  evidence  on  the  trial,  as  it  is  now  claimed  in  the 
brief  of  the  plaintiff  in  error,  except  that  it  indicates  that  the 
title  to  the  Albina  yard  was  in  the  Terminal  Co.,  and  that  at 
the  time  of  the  appointment  of  Clark  and  others  as  receivers 
the  Short  Line  was  operating  the  yard  under  its  lease  from  the 
Oregon  Railway  &  Navigation  Co.,  and  under  the  leases  made 
to  that  company  and  to  the  Short  Line  by  the  Terminal  Ck>. 
These  facts  were  not  denied  by  the  defendant  in  error,  and 
were  not  in  issue.  It  cannot  be  claimed  for  the  petition  that 
it  tends  to  prove  that  Clark  and  others,  when  appointed  receiv- 
ers, entered  into  the  operation  of  the  yard  as  receivers  of  the 
Short  Line.  It  does  show,  however,  that  the  defendant  in 
error  was  applying  at  that  time  for  leave  to  issue  receiver's 
certificates  upon  the  Oregon  Bailway  &  Navigation  Co.'s  prop- 
erty, to  discharge  the  indebtedness  which  the  receivers  of  tlie 
I'nion  Pacific  System  had  incurred  to  the  Terminal  Co.  in 
operating  the  yard  from  the  time  of  their  appointment  until 
the  appointment  of  the  defendant  in  error.  There  was  no 
error,  therefore,  in  excluding  the  petition,  nor  in  excluding 
Exhibit  B.  The  latter  was  a  petition  of  S.  H.  H.  Clark  and 
others,  made  after  the  commencement  of  the  present  action, 
signed  only  by  their  solicitor,  reciting  the  facts  on  which  they 
sought  an  order  of  court  authorizing  them  to  settle  accounts 
and  differences  with  the  defendant  in  error.  No  statement  or 
admission  made  in  such  a  paper  could  affect  the  rights  of  the 
parties  to  the  present  suit,  and  the  paper  was  not  admissible 
for  any  purpose. 

It  is  assigned  as  error  that  the  court  excluded  the  agreement 
of  lease  of  date  January  28,  1895,  which  was  entered  into  be- 
tween the  Terminal  Co.  and  others  and  the  defendant  in  error. 
Considering  the  issues  made  by  the  pleadings,  and  the  purport 
of  this  proffered  instrument,  we  are  unable  to  see  how  it  was 
material  to  the  case,  nor  how  the  plaintiff  in  error  has  been 
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prejma<Jiced  by  its  exclusion.    It  recites  that  on  December  14, 

18S^^    a  lease  had  been  made  between  the  Oregon  Railway  & 

Na-^^jl^jation  Co.  and  the  Northern  Pacific  Terminal  Co.;   that 

on     .X^aiie  3,  1890,  an  agreement  had  been  made  between  the 

^"or^liem  Pacific  Terminal  Co.  and  the  Oregon  Short  Line  & 

Uta^li     INorthern  Railway  Co.,  and  recites  that  the  latter  com- 

paTky    a^nd  its  receivers  and  the  Oregon  Railway  &  Navigation 

Co.   a,]^<3  its  receivers  have,  for  more  than  thirty  days,  failed  to 

P^y  "tifc^  agreed  rental  nnder  said  leases,  and  that  the  Terminal 

Co.    li£^e  thereupon  elected  to  forfeit  the  rights  of  both  said 

T^^^^w-s^^  companies  under  the  leases,  and  that  such  forfeiture 

was  irB.«ide  on  August  20, 1894.    It  then  sets  forth  a  stipulation 

that  t:  Jii^e  defendant  in  error,  as  receiver  of  the  Oregon  Railway 

*  -^^-'^^igation  Co.,  fihall  pay  f  170,725.40,  which  is  the  aggregate 

of    tLb^    unpaid  rental  due  the  Terminal  Co.  under  said  two 

lea.^^^     up  to  the  date  of  the  present  agreement,  and  declares 

^^^     'tile  defendant  in  error  shall,  during  his  receivership, 

e^40y    -^g  rights  conferred  upon  the  Oregon  Short  Line  &  Utah 

^^^i^^m  Railway  Co.  by  said  two  agreements.       There  is 

notl^i:B-^g  jjj  ^Yie  instrument  which  tends  even  to  contradict  the 

cont:^:^:^yQjj  ^f  ^jj^  defendant  in  error  that  the  receivers,  Clark 

^^    ^^'tihers,  entered  into  the  possession  of  the  property  of  the 

Ore^c>»  Railway  &  Navigation  Co.  for  and  on  behalf  of  that 

coia  j>,^^jjy^  and  operated  it  as  such. 

/^*^  i^  further  contended  by  the  plaintiff  in  error  that  it  is  not 

liable     under  the  policy  for  property  destroyed  in  the  Albina 

^^>       listed  under  Schedules  10  and  11,  for  the  reason  that 

1  .  ^^^^^  10  covered  rolling  stock  owned  by  the  insured  and 

rollii:^^  stock  which  is  the  property  of  other  roads  only  while 

ti^^^^^*^  the  line  of  the  road"  of  the  Oregon  Railway  &  Naviga- 

01^  <:::5^^  ^^^^  ^^g  branches,  spurs,  side  tracks,  and  yards,  owned 

^  "^^    ^it  the  date  of  the  policy,  but  did  not  apply  to  property  on 

^^  K^Temises  leased  by  the  insured;  and  that  Schedule  No.  11 

^?^^^*^''^d  the  interest  of  the  insured  as  owners  or  common  car- 

^^^^"^     of  goods  while  in  er  on  cars  on  the  line  of  the  Oregon 

^^^^vvay  &  Navigation  Co.,  and  its  branches,  spurs,  side  tracks, 

^^^  ^ards,  owned  by  the  assured  at  the  date  of  the  policy,  but 

^^^  In  or  on  cars  on  roads  or  premises  leased  by  the  assured. 

1^  ^ehedule  No.  10  it  is  specified  as  follows:— 

''1892,800  on  rolling  stock  as  described  below,  owned  by  the 

\^aured,  which  is  to  be  covered  wherever  it  may  be,  whether 

^U  any  engine  or  ear  house  or  repair  shed  or  otherwise,  upon 

tlie  line  of  the  road  hereby  insured,  and  its  branches,  spurs. 
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side  tracks,  and  yards,  owned  or  operated  by  the  insured  at 
the  date  of  this  policy,  and  upon  snch  extensions  or  branches 
as  may  be  constructed  by  or  for  the  insured  during  the  term 
of  this  policy;  but  this  insurance  shall  not  apply  on  the  line 
of  any  road  leased  by  the  insui*ed,  unless  the  name  of  such 
leased  road  is  specified  as  being  the  insured  in  part  under 
this  policy." 

'  In  short,  it  is  contended  that  there  is  no  liability  under  these 
schedules  unless  the  premises  on  which  the  loss  occurred  were 
at  the  date  of  the  policy  owned  or  operated  by  the  assured, 
and  that  upon  premises  operated  and  not  owned  by  the  Oregon 
Railway  &  Navigation  Co.,  there  was  no  liability  unless  the 
premises  were  specified  as  being  insured  in  part  under  the 
policy;  and  it  is  urged  that  at  the  date  of  the  policy  the  Short 
Line  Co.  was  the  lessee  and  owner,  under  contract,  of  the 
Albina  yard,  under  its  contract  with  the  Terminal  Co.,  and 
that  the  Albina  yard  was  not  owned  or  leased  by  th^  Oregon 
Railway  &  Navigation  Co.,  and  that  the  latter  company  had  no 
right,  title,  interest,  or  possession  in  the  yard  at  the  date  of  the 
policy,  and  the  yard  and  the  property  therein  were  not  speci- 
fied as  being  insured  in  part  under  the  policy.  We  do  not 
think  the  clause  in  the  schedule  is  susceptible  of  the  construc- 
tion which  is  claimed  for  it  by  the  plaintiff  in  error.  The  in- 
tention of  the  contracting  parties  is  clearly  expressed,  to  in- 
sure property  upon  the  Oregon  Railway  &  Navigation  GoJb 
line  of  road,  and  the  branches,  spurs,  side  tracks,  and  yards 
owned  or  operated  by  it.  The  Albina  yard  was  a  yard 
operated,  but  not  owned,  by  the  company  at  that  time.  It 
would  not  come  under  the  designation  of  a  leased  road,  such  as 
it  was  stipulated  should  not  be  covered  by  the  insurance  unless 
specified  in  the  policy.  From  the  use  of  the  words  "owned  and 
operated"  it  is  evident  that  the  contracting  parties  had  in 
mind  an  operation  of  a  road  distinct  from  the  ownership 
thereof.  It  is  clear  from  the  language  first  employed,  specify- 
ing after  the  words  "the  line  of  road"  the  "branches,  spurs, 
side  tracks,  and  yards,"  that,  if  the  Intention  had  been  to  ex- 
clude liability  for  loss  of  property  in  a  leased  yard,  spurs,  or 
side  track,  those  words  would  have  been  repeated  in  the  latter 
clause  of  the  provision.  The  insurance  company  issued  the 
policy  upon  a  printed  form  prepared  by  itself,  and  therein  it 
expressed  the  exception  which  it  reserved  to  the  declaration  of 
its  general  liability  upon  the  line  of  road  and  the  spurs,  side 
tracks,  and  yards,  whether  owned  or  operated  by  the  insured. 
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It  confined  the  exception  to  leased  roads  not  specified  in  the 
policy.  The  term  "line  of  road,"  standing  aloije,  may  be  suffi- 
ciently comprehensive  to  include  spurs,  yards,  and  side  tracks; 
but  when  it  is  followed  by  the  specification  of  spurs,  yards,  and 
side  tracks  it  must  be  concluded  that  there  was  a  purpose  in 
employing  the  added  words,  and  that  the  contracting  parties 
meant  by  "line  of  road"  no  more  than  the  words  strictly  con- 
strued will  import,  and  that  they  referred  to  a  line  of  road  as 
contradistinguished  from  spurs,  yards,  and  side  tracks.  If 
the  Albina  yard  had  belonged  to  or  was  a  portion  of  a  road 
leased  by  the  Oregon  Railway  &  Navigation  Co.,  and  that  road 
had  not  been  mentioned  in  the  contract  of  insurance,  there 
would  be  ground  for  the  plaintiff  in  error's  contention.  The 
yard  itself  was  not  a  road  or  a  line  of  road.  It  is  the  general 
rule  that  insurance  policies  shall  be  liberally  interpreted  in 
favor  of  the  insured,  and  that  doubtful  provisions  are  to  be 
construed  against  the  insurer:  1  Wood,  In8.,§  58;  National 
Bank  vs.  Insurance  Co.,  95  U.  S.,  673;  Grace  vs.  Insurance  Co., 
109  U.  S.,  278,  282. 

It  is  assigned  as  error  that  the  court  overruled  objections  of 
the  plaintiff  in  error  to  testimony  offered  to  show  destruction 
by  the  fire  of  certain  goods  in  freight  cars  standing  in  the 
Albina  yard,  which  had  been  consigned  from  Lynn,  Mass.,  and 
from  Dayton,  Ohio,  and  that  the  court  instructed  the  jury  that 
for  the  loss  of  said  goods  in  the  Albina  yard  they  might  find 
the  insurance  company  liable  under  the  policy.  The  goods 
were  sent  by  tile  consignors,  and  were  received  by  the  defend- 
ant in  errol*,  under  bills  of  lading  which  stipulated  that  the 
railroad  companies  by  which  the  goods  might  be  carried 
should  not  be  liable  for  loss  or  damage  by  fire,  nor  should  be 
liable  as  common  carriers  after  the  arrival  at  the  destination 
of  the  goods,  provided  that  "property  not  removed  by  the  per- 
son or  party  entitled  to  receive  it,  within  twenty-four  hours 
after  its  arrival  at  destination,  may  be  kept  in  the  car,  depot, 
or  place  of  delivery  of  carrier  at  the  sole  risk  of  the  owner  of 
said  property."  It  is  contended  by  the  plaintiff  in  error  that, 
by  virtue  of  these  stipulations,  the  defendant  in  error  became 
as  to  these  consignments  of  goods  an  ordinary  bailee  and  a  pri- 
vate carrier  for  hire,  and  that  when  the  goods  arrived  at  the 
Albina  yard,  and  there  awaited  the  convenience  of  the  con- 
signee in  sending  for  them,  his  liability  of  carrier  was  changed 
into  that  of  a  warehouseman.    There  was  evidence  before  the 
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jury  tending  to  show  that  the  shipment  from  Dayton  was  des- 
tined to  Oregon  City,  and  at  the  time  of  the  Are  it  had  been  13 
days  in  the  Albina  yard,  and  no  effort  had  been  made  to  for- 
ward it  to  its  destination;  that  the  goods  shipped  from  Lynn, 
Mass.,  were  loaded  in  nine  cars,  three  of  which  were  consigned 
to  Portland,  and  six  to  Oregon  City;  and  that  accompanying 
these  cars  were  waybills  issued  by  the  Union  Pacific  receivers 
at  Council  Bluffs,  showing  the  destination  of  all  cars  to  be 
Portland;  and  that  the  consignee,  on  being  notified  of  the  arri- 
val of  the  goods,  informed  the  freight  agent  at  Portland  that, 
if  all  of  said  cars  were  billed  to  Portland,  there  was  some  mis- 
take. There  was  evidence  that  the  bills  of  lading  at  that  time 
had  not  arrived,  and  that  all  of  the  cars  so  sent  from  Lynn 
were  held  in  the  Albina  yard  owing  to  the  fact  that  it  was  not 
known  which  of  the  cars  were  destined  to  Oregon  City,  and 
which  to  Portland.  The  cars  were  placed  upon  a  trestle,  where 
they  could  not  be  unloaded,  but  still  remained  there  three  days 
after  information  was  received  by  telegraph  of  the  correct  des- 
tination of  the  cars.  None  of  the  goods  were  actually  deliv- 
ered or  attempted  to  be  delivered  to  the  consignee,  either  at 
Portland  or  at  Oregon  City.  The  testimony  all  shows  that 
freight  destined  to  Portland  was  not  delivered  to  consignees  in 
the  Albina  yard,  but  from  there  was  carried  across  the  Wil- 
lamette River,  and  delivered  on  the  grounds  of  the  Terminal 
Co.  It  appears  from  this  statement  of  the  facts  that  the  goods 
had  not  reached  the  point  where  they  were  at  the  disposal  of 
the  consignee  or  awaited  his  convenience  in  Teceiving  them, 
and  that  the  liability  of  the  carrier,  whatever  degree  of  lia- 
bility that  was,  had  not  been  changed  on  account  of  the  arrival 
of  the  goods  at  the  Albina  yard:  Hutch.,  Carr.,  §§  371,  378. 
If  it  is  true  that  the  goods  embraced  in  these  two  consign- 
ments were  destroyed  through  the  negligence  of  the  agents  of 
the  defendant  in  error,  the  clauses  in  the  bills  of  lading  ex- 
empting carriers  from  liability  on  account  of  fire  are  insuffi- 
cient to  relieve  the  defendant  in  error  from  liability. 

Said  the  court  in  Phoenix  Ins.  Co.  vs.  Erie  &  W.  Transp.  Co. 
(117  U.  S.,  322) :  "No  rule  of  law  or  public  policy  is  violated  by 
allowing  a  common  carrier,  like  any  other  person  having  either 
the  general  property  or  a  peculiar  interest  in  goods,  to  have 
them  insured  against  the  usual  perils,  and  to  recover  for  any 
loss  from  such  perils,  though  occasioned  by  the  negligence  of 
his  own  servants.    By  obtaining  insurance,  he  does  not  dimin- 
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isli     ±^±s  own  reflponsibilitj  to  the  owners  of  the  goods,  bat 
rsLtikx^r  increases  his  means  of  meeting  that  responsibility." 

In     "the  case  at  bar,  the  court,  in  instructing  the  jury,  said: 
"^t  y  <3u  find  from  the  evidence  that  either  the  plaintiff  or  his 
^mpl  oyes  failed  to  exerci^  such  care,  and  that  failure  to  exer- 
cise   ^nch  care  was  the  cause  of  the  destruction  of  such  prop- 
^Jrty    iDy  fire,  then  the  plaintiff  is  liable  for  such  property,  not- 
^itli^  standing  such  exemption  from  liability  for  losses  by  fire. 
'^l^e    snegligence  of  the  plaintiff  or  any  of  his  employes  in  re- 
*I>oc-t    to  any  of  such  property  will  not  prevent  a  recovery  in 
^^®P^^«t  of  such  property  by  the  plaintiff  against  the  defendant, 
1111^^:1*  the. policy  of  insurance  sued  on  in  this  action." 

Tl:i.^re  was  evidence  which  went  to  the  jury  tending  to  show 

^^firli^ence  on  the  part  of  the  defendant  in  error.    It  tended  to 

Blioi^r  -  that,  notwithstanding  that  the  premises  where  the  fire 

^eciixnred  were  very  dry,  and  had  taken  fire  several  times,  the 

^I^I>li^uices  for  extinguishing  fires  were  in  a  bad  condition; 

'  *^^t:    xhe  hose  was  worthless;  and  that  the  cars  were  placed  in 

^*^    ^xxisafe  position,  and  on  tracks  from  which  it  was  difficult 

to  ir^imove  them  in  case  of  fire;  and  that  the  agents  of  the  de- 

^*^^«»nt  in  error  were  negligent  in  their  efforts  to  remove  the 

^^^"^   *om  the  dangerous  position  in  which  they  were,  after  the 

**^  tiad  begun.    It  was  the  province  of  the  jury,  upon  the  facts 

^^^Ocfcitted  and  the  charge  of  the  court,  to  find  whether  there 

|.  ^^     such  negligence  as  would  render  the  defendant  in  error 

"^t>l^  notwithstanding  the  stipulations  of  the  bills  of  lading, 

,^^^    "it  is  not  our  province  to  say  whether  or  not  the  evidence 

^-^    sufficient  to  sustain  the  verdict.    We  find  no  error  in  the 

^*-*^*^is8ion  of  the  evidence  or  in  the  charge  of  the  court  upon 

^^    branch  of  the  case. 

is  contended  that  the  court  erroneously  admitted  in  evi- 

^^^^  the  dispatch  which  was  sent  to  the  defendant  in  error  in- 

ting  him  which  of  the  cars  included  in  the  consignment 

Lynn  were  intended  for  Portland,  and  which  for  Oregon 

-^^  -»  and  in  admitting  evidence  that  the  derrick  in  the  Albina 

was  out  of  repair.    It  is  urged  that  this  evidence  was  in- 

.   ^*^^"^:j)etent  to  show  that  the  insurance  company  was  liable  for 

,    ^^     ^ross  negligence  of  the  defendant  in  error  in  failing  to  de- 

^^^^^'^^^r  the  property  which  was  consigned  to  Portland,  and  to 

^^^^^T^ard  the  property  which  was  destined  for  Oregon  City. 

^e  cannot  see  how  the  evidence  was  subject  to  the  objection. 

The  evidence  concerning  the  bill  of  lading  was  admissible, 
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because  it  tended  to  show  that,  during  the  whole  of  the  period 
during  which  the  cars  included  in  the  consignment  from  Lynn 
remained  in  the  Albina  yard,  they  were  in  possession  of  the  de- 
fendant in  error,  and  were  awaiting  proper  instructions  for 
their  disposition.  So,  the  evidence  concerning  the  derrick  being 
so  out  of  repair  that  the  goods  could  not  be  uniloaded  from  the 
cars  was  competent  as  tending  to  show  that  the  property 
included  in  the  Dayton  consignment  was  held  at  the  Albina 
yard  by  the  defendant  as  a  common  carrier,  and  that  his  rela- 
tion as  a  carrier  had  not  ceased.  We  discover  in  the  record  no 
error  for  which  the  judgment  of  the  circuit  court  should  be 
reversed.    The  judgment  will  be  affirmed. 


UNITED  STATES  CIRCUIT  COURT  OF  APPEALS. 

Eighth  Circuit. 


FRED  J.  KIESEL  Sl  CO. 

SUN  INS.  OFFICE,  OF  London.* 

The  policy  wm  on  merchandise  and  provided  that  if  the  baildin^  or  an^  part 
uionld  faU,  except  aa  the  resnlt  of  fire,  the  policy  shoald  immediatriy 
cease.  The  building  fell,  and  the  goods  were  burned,  but  whether  fire 
proceeded  the  tall  was  disputed. 

Heldt  That  a  request  to  charge  that  if  the  buildine  or  goods  were  on  fire  be- 
fore the  fall  the  company  was  liable,  even  if  tne  rail  was  caused  by  the 
wind,  was  properly  refused,  and  a  charge  that  if  the  fire  caused  the  faM 
the  company  was  uable,  but  not  if  it  was  due  to  the  wind,  was  correct. 

Held,  Thtkt  it  was^not  error  to  permit  the  witnesses  who  saw  the  fire  to  express 
their  opinions  whether  the  building  was  standing  when  they  saw  it 
burning. 

A.  R  Heywood  (H.  a.  Tait,  on  the  brief), /or  Plaintiff  in  Error, 
T.  C.  Van  Nbsb,  far  Defendant  in  Error, 

Before  Sanborn  and  Thayer,  Circuit  Judges,  and  Shiras, 
District  Ji^dge. 

Sanborn,  G.  J. 
This  writ  of  error  challenges  a  judgment  for  the  defendant 
in  error,  the  Sun  Insurance  OflSce,  of  London,  an  instirance  cor- 
poration, in  an  action  brought  against  it  by  the  plaintiff  in 
error,  Fred  J.  Kiesel  &  Co.,  a  corporation,  on  a  policy  of  fire 

*D«clBion  Rendered,  Jane  20, 1898. 
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insurance  apon  merchandise  that  was  sitnated  in  a  warehouse 
at  Ogden,  in  the  State  of  Utah.  One  of  the  clauses  of  this 
policy  reads:  "If  a  building,  or  any  part  thereof,  fall,  except  as 
the  result  of  fire,  all  insurance  by  this  policy  on  such  building 
or  its  contents  shall  immediately  cease."  The  complaint  of 
the  plaintiff  contained  the  usual  allegations  of  the  issue  of  the 
policy,  the  destruction  by  fire  of  the  merchandise  insured,  the 
proof  of  the  loss,  and  a  demand  for  its  payment.  In  its  answer 
the  defendant  denied  that  the  goods  were  destroyed  by  fire, 
and  that  proper  proof  of  loss  was  made,  and  then  averred  that 
the  building  in  which  the  merchandise  was  contained  fell,  not 
as  a  result  of  fire,  but  as  a  result  of  wind,  before  either  the 
building  or  the  goods  within  it  were  destroyed  or  injured  by 
tre.  When  the  case  came  to  trial,  the  defendant  stipulated 
that,  if  it  was  liable  at  all,  it  was  liable  for  the  full  amount  of 
the  policy,  and  that  the  proof  of  loss  was  sufficient  in  that 
event,  but  "did  not  admit  that  it  was  Iiabl«,  but,  upon  the  con- 
trary, alleged  and  claimed  and  stood  upon  the  proposition  tliat 
in  truth  the  building  was  blown  down  by  a  gale  of  wind  on  the 
night  of  the  18th  of  September,  and  that,  after  the  building 
had  been  blown  down,  a  fire  started  in  the  debris,  and  de- 
stroyed, to  some  extent,  the  contents;  that  the  only  real  issue 
to  be  tried  was  whether  or  not  the  loss  occurred  from  fire, — 
that  is,  whether  the  building  first  caught  fire,  which  resulted 
in  the  destruction  of  the  building  and  its  contents,  or  whether 
it  fell  before  the  fire  began."  This  issue  was  tried  by  a  jury 
for  five  days.  Evidence  was  introduced,  on  the  one  hand, 
tending  to  show  that  the  warehouse  was  on  fire,  and  that  the 
flames  were  breaking  through  its  roof  while  every  part  of  it  was 
still  standing;  and,  on  the  other  hand,  that  material  portions 
and  substantially  all  of  the  warehouse  had  fallen  from  a 
cause  other  than  fire,  and  unconnected  with  fire,  to  wit,  from  a 
gale  of  wind,  prior  to  the  occurrence  of  fire  on  the  goods  in- 
sured or  on  the  building.  The  principal  complaint  in  the  case 
is:  That  at  the  close  of  the  trial  the  court  below  refused  to 
give  to  the  jury  the  following  instruction,  which  was  requested 
by  counsel  for  the  plaintiff:  "If  you  believe  from  the  evidence 
that  the  fire  had  originated,  and  that  the  building  or  any  por- 
tion of  the  insured  goods  therein  contained  was  on  fire  and 
burning,  before  the  building  or  any  part  thereof  fell,  your  ver- 
dict should  be  for  the  plaintiff,  notwithstanding  you  may  find 
from  the  evidence  that  subsequently  the  building  or  some  sub- 
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stantial  part  thereof  fell,  and  that  the  same  would  not  have 
fallen  but  for  the  wind  which  was  blowing  at  the  time."  That 
it  charged  them  on  this  subject  in  these  words:  "K  this  build- 
ing, OP  any  substantial  part  thereof,  fell  before  the  Are,  or 
before  any  portion  of  the  merchandise  insured  (and  this  policy 
is  on  the  merchandise  within  the  building,  and  not  on  the 
building  itself),  before  any  portion  of  that  merchandise  was 
injured  by  fire,  and  it  so  fell,  not  as  the  result  of  the  fire,  but 
as  the  result  of  something  else,  your  verdict  should  be  for  the 
defendant  in  this  case,  and  not  for  the  plaintiff."  And  that 
when  counsel  for  the  insurance  company,  at  the  close  of  the 
charge,  excepted  to  this  portion  of  it,  and  said,  "As  I  under- 
stand the  charge  of  the  court,  no  matter  to  what  extent  the 
building  was  burning,  if  the  goods  were  not  on  fire,  no  liability 
would  attach,"  the  court  turned  to  the  jury,  and  further 
charged  them  in  this  way:  "Perhaps,  gentlemen,  I  did  not  ex- 
plain fully  what  I  meant  on  that  subject..  If  that  building  fell, 
even  after  the  fire  had  originated,  but  fell  from  a  cause  distinct 
from  the  fire, — ^in  other  words,  if  the  fall  was  not  caused  by 
the  fire, —  and  if  at  the  time  it  fell  the  goods  had  not  caught 
fire,  and  had  not  been  damaged  by  fire,  the  defendant  would 
not  be  liable  in  this  case.  If,  on  the  other  hand,  the  goods, — 
and  the  goods  and  merchandise  only  were  insured — in  the 
building,  if  those  goods  had  been  damaged  by  fire  or  had 
caught  fire  prior  to  the  falling  of  the  building,  you  will  find  for 
the  plaintiff." 

It  is  plain  from  the  request  of  the  plaintiff's  counsel,  which 
we  have  quoted,  and  from  the  instructions  given  by  the  court, 
that  the  only  question  of  law  at  issue  between  court  and  coun- 
sel was  whether  or  not  the  defendant  was  liable  under  its 
policy  in  case  the  building,  or  a  substantial  part  thereof,  fell 
from  some  other  cause  than  fire  after  fire  had  attacked  it,  and 
before  any  of  the  goods  insured  were  burned.  No  words  occur 
to  us  more  apt,  terse,  and  expressive  than  those  contained  in 
the  policy  with  which  to  answer  this  question:  "If  a  building 
or  any  part  thereof  fall,  ekcept  as  the  result  of  fire,  all  insur- 
ance by  this  policy  on  such  building  or  its  contents  shall  imme- 
diately cease."  If  the  building  falls  before  the  goods  insured 
are  damaged  by  fire,  and  if  the  fall  is  not  caused  by  fire,  from 
that  instant  the  insurance  ceases.  The  purpose  of  parties  to 
an  insurance  policy  in  making  their  contract  is  to  indemnify 
the  insured  against  all  destruction  or  damage  caused  by  fire. 
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bot  to  give  no  indemnity  against  any  destruction  which  re- 
sulted from  other  causes.  Naturally,  the  dominant  thought 
throughout  the  entire  agreement,  and  hence  the  key  to  its  in- 
terpretation and  the  measure  of  the  liability  of  the  company 
onder  it,  is  the  cause  of  the  destruction  or  damage.  Generally 
speaking,  if  that  cause  is  fire,  there  is  liability.  If  fire  is  not 
the  cause,  there  is  no  liability.  In  the  particular  clause  in 
issue  in  this  case,  the  same  purpose  controls,  the  same  key  in- 
terprets, the  same  test  determines  the  liability.  If  the  fall  of 
the  building  was  caused  by  fire,  then  the  defendant  was  liable, 
whether  the  goods  insured  were  burned  before  or  after  the 
fall ;  but  if  the  fall  occurred  before  the  fire  attacked  the  goods 
and  if  that  fall  was  caused  by  an  earthquake,  by  a  waterspout, 
by  a  cyclone,  or  by  any  other  cause  than  fire,  the  express  agree- 
ment was  that,  when  the  fall  occurred,  the  insurance  ceased, 
and  there  was  no  liability.  If  the  building  was  on  fire,  and  if 
it  would  not  have  fallen  without  the  fire,  its  fall  might  well  be 
said  to  have  been  the  result  of  the  fire;  but  if  it  was  on  fire, 
and  if  it  would  have  fallen  by  the  force  of  the  wind  if  there 
had  been  no  fire,  then  its  fall  could  not  be  said  to  have  been  the 
result  of  the  fire,  and  the  defendant  was  not  liable.  Herein 
was  the  fatal  defect  in  the  instruction  asked  by  the  plaintiff's 
counsel.  They  failed  to  appreciate  the  fact  that  the  cause  of 
the  fall  was  the  test  of  the  liability.  They  requested  the  court 
to  charge  the  jury  that  if  the  building  was  on  fire,  and  would 
not  have  fallen  but  for  the  wind,  the  defendant  was  liable, 
when,  by  the  express  terms  of  the  contract,  it  was  not  liable 
unless  the  warehouse  fell  as  the  result  of  the  fire;  and  inas- 
much as  it  might  have  been  on  fire,  and  yet  might  have  fallen 
from  the  wind  if  there  had  been  no  fire,  this  instruction  was 
erroneous.  If  they  had  asked  a  charge  that  the  defendant  was 
liable  if  the  building  would  not  have  fallen  but  for  the  fire, 
that  instruction  would  have  been  in  accord  with  the  terms  of 
the  contract,  and  would  undoubtedly  have  been  given.  But 
when  they  asked  that  the  defendant  be  held  although  the  fall 
resulted  from  the  wind,  regardless  of  the  question  whether  it 
resulted  either  directly  or  indirectly  from  the  fire,  they  at- 
tempted to  evade  and  escape  from  the  plain  reading  of  the 
agreement  The  court  below  perceived  this  mistake,  and  cor- 
rectly charged  that,  if  the  fall  was  caused  by  the  fire,  the  insur- 
ance company  was  liable,  but  that  if  it  resulted  from  some 
other  cause  It  was  not. 
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In  reaching  this  conclusion,  we  have  not  overlooked  the  cus- 
tomary appeal  of  counsel  in  insurance  cases  to  the  rule  that, 
where  the  terms  of  a  policy  are  ambiguous  or  of  doubtful 
meaning,  its  words  should  be  construed  most  strongly  against 
the  company:  Guarantee  Co.  vs.  Mechanics'  Bavings  Bank  & 
Trust  Co.,  47  U.  S.  App.,  91,  101,  26,  C.  C.  A.,  146,  152.  But  it 
is  equally  well  settled  that  "contracts  of  insurance,  like  other 
contracts,  are  to  be  construed  according  to  the  sense  and 
meaning  of  the  terms  which  the  parties  have  used;  and,  if 
they  are  clear  and  unambiguous,  their  terms  are  to  be  taken  in 
their  plain,  ordinary,  and  proper  sense:"  Imperial  Fire  Ins. 
Co.  vs.  Coos  Co.,  151  U.  S.,  452,  463.  We  are  unable  to  discover 
anything  ambiguous,  doubtful,  or  obscure  in  the  language  of 
the  clause  over  which  this  controversy  rages.  It  was  compe- 
tent for  these  parties  to  fix  the  terms  of  their  agreement.  It  is 
admitted  that  the  contract  was  one  for  indemnity  against  loss 
caused  by  fire,  and  not  against  loss  from  other  causes.  It  was 
for  indemnity  against  such  loss  while  the  goods  remained  in 
the  same  state  of  hazard  in  which  they  were  when  the  con- 
tract was  made;  and  the  policy  contained  various  provisions 
limiting  its  duration  and  effect  if  a  change  in  the  situation  of 
the  goods  took  place  which  might  enhance  the  danger  of  loss 
by  fire,  such  as  that  the  policy  should  be  void  if  the  insured  ob- 
tained other  insurance  without  notice  to  the  company,  or  if 
the  goods  became  incumbered  by  a  chattel  mortgage,  or  if  the 
policy  was  assigned  before  loss,  or  if  dynamite  or  certain  other 
explosives  exceeding  in  quantity  twenty-five  pounds  were  kept 
on  the  premises,  or  if  a  loss  was  caused  by  riot,  theft,  or  by 
the  neglect  of  the  insured  after  a  fire,  or  if  the  building  con- 
taining the  goods  fell  except  as  the  result  of  fire.  There  was 
nothing  unjust,  unreasonable,  or  unfair  in  any  of  these  stipula- 
tions. In  making  them,  the  parties  merely  exercised  their 
rights  of  contract.  They  simply  guarded  more  carefully  and 
expressed  more  clearly  their  fixed  intent  to  make  a  contract  to 
indemnify  the  insured  against  loss  caused  by  fire,  and  by  fire 
only.  Both  parties  well  understood  that  this  fire  insurance 
company  did  not  undertake  to  indemnify  the  plaintiff  against 
loss  caused  by  tornadoes,  cyclones,  waterspouts,  earthquakes, 
or  winds.  Observation  had  taught,  and  experience  had 
proved,  that  the  debris  of  a  fallen  building  is  far  more  likely 
than  the  standing  building  to  take  fire  and  burn;  and  the 
clause  here  in  issue,  which  exempts  the  company  from  liability 
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frojoci.  iJie  contents  of  snch  a  building  from  the  instant  of  its 
fall,  "^hen  that  fall  is  not  cansed  by  fire,  is  consistent  with  the 
maiii  i)urpose  of  the  contract,  is  rational  and  fair  in  itself,  and 
is  e:s::x>ressed  in  words  so  apt,  terse,  and  plain  that  attempts  to 
€lacii<a^te  their  meaning  are  vain.  Where  the  terms  of  a  con- 
trac?-t  «ure  so  clear  that  exposition  serves  only,  to  obscure,  inter- 
pre-t:«fc.-t:ion  is  futile  and  rules  of  construction  have  no  appli- 
cat&o:Km. 

S^^v^ral  objections  to  this  charge  have  been  presented,  which 
do  :Ki.o-t:  challenge  the  soundness  of  the  main  proposition  of  law 
whi.o?^l:i  we  have  been  considering,  and  they  will  now  be  briefly 

I't    is  claimed  that  the  charge  was  erroneous  because  the  de- 

feft'^.^imt  did  not  claim  in  its  answer  that  it  was  free  from  lia- 

bili-try   if  the  building  caught  fire  before  it  fell,  and  because  at 

the   ox>ening  of  the  trial  it  admitted  "that  the  only  real  issue  to 

^  "t^x^cd  was  whether  or  not  the  loss  occurred  from  fire, — ^that 

^^  "^l^ether  the  building  first  caught  fire,  which  resulted  in  the 

dea-tx^nction  of  the  building  and  its  contents,  or  whether  it  fell 

^t€>tr^  the  fire  began/'    No  objection  of  this  kind,  however, 

was   naade,  and  no  exception  to  the  charge  on  this  ground  was 

tak:^^^^^    No  request  was  preferred  to  instruct  the  jury  that  the 

^^^^rfcdant,  by  its  answer  and  stipulation,  had  admitted  that  it 

was    liable  if  the  building  caught  fire  before  it  fell,  and  that 

qn^^trion  was  never  presented  to  the  court  below.    It  is  there- 

ior^    xiot  here  for  our  consideration.      This  is  a  court  for  the 

^^*'^*"^cition  of  the  errors  of  the  trial  court  only:    Insurance  Co. 

vs.   a«:5iier,  19  U.  S.  App.,  588-592,  8  C.  C.  A.  612,614;  City  of  Lin- 

^^*^    Arg.  Sun  Vapor  Street-Light  Co.,  19  U.  S.  App.,  431,  439,  8 

-'    ^^^    A.,  253,  258.    Since  this  question  was  not  presented  to 

^^   ciourt,  and  that  court  never  considered  or  decided  it,  it  cer- 

^-^^3^  never  committed  any  error  regarding  it,  and  there  is 

*^iiig  in  this  objection  for  us  to  consider  or  correct.     More- 


^*!»   the  stipulation  at  the  opening  of  the  trial  was  not  made 
"trie  purpose  of  presenting  an  accurate  statement  of  the 
.  ^i^l«  issue  for  trial,  but  for  the  mere  purpose  of  naming  that 


^.^^^  and  separating  it  from  others  raised  by  the  pleadings, 
policy  was  introduced  in  evidence  at  the  trial,  and  on  its 


Tlx^ 


*    ^^    it  raised  the  question  which  the  court  considered.    The 

^   ^^  was  tried  five  days,  and  at  the  close  of  that  trial  the  court 

S^^^the  law  relative  to  this  issue,  and  submitted  it  to  the  jury 

"^Vhont  any  suggestion  or  warning  from  any  one  that  it  had 
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been  eliminated  from  the  case  either  by  answer  or  admission. 
Under  these  circumstances,  the  issue  was  not  eliminated.  It 
was  pending,  and  a  refusal  to  consider  ^nd  submit  it  would 
have  been  erroneous. 

It  is  saiil  4;hat  the  last  sentence  of  the  supplementary  charge, 
which  was,  "If,  on  the  other  hand,  the  goods, — ^and  the  goods 
and  merchaiidise  only  were  insured  in  the  building, — if  those 
goods  had  been  damaged  by  fire  or  had  caught  fire  prior  to  the 
falling  of  the  building,  you  will  find  for  the  plaintiff,"  was,  in 
effect,  a  charge  that  the  jury  could  not  find  for  the  plaintiff  Hin- 
less  the  goods  took  fire  before  the  building  fell,  and  that  this 
was  an  erroneous  statement  of  the  law.  But  no  exception  was 
taken  to  this  sentence  of  the  charge,  and  no  request  was  made 
for  its  modification  or  extension;  so  that  this  question  is  not 
before  us^  and,  if  it  was,  it  is  plain,  when  the  entire  charge  is 
considered,  that  there  is  no  just  ground  for  this  criticism.  No 
jury  of  ordinary  intelligence  could  have  listened  to  the  in- 
structions of  the  court  in  this  case  without  perceiving  that  the 
question  for  them  to  determine  was  not  whether  or  not  the 
goods  were  burning  before  the  building  fell,  but  was  whether 
the  fall  of  the  building  was  the  result  of  fire  or  of  some  other 
cause. 

It  is  assigned  as  error  that  witnesses  who  had  testified  that 
they  saw  the  roof  of  the  building  on  fire,  and  that  they  had 
seen  other  buildings  on  fire  before,  were  not  permitted  to  tes- 
tify whether  or  not  in  their  opinion  the  roof  was  standing  when 
they  saw  it  burning .  It  is  conceded  that  this  was  not  a  proper 
subject  for  expert  testimony,  and  that  the  general  rule  of  evi- 
dence is  that  a  witness  must  state  the  facts,  and  may  not  tes- 
tify to  his  opinions.  But  it  is  claimed  that  the  proposed  testi- 
mony falls  under  the  recognized  exception  to  this  rule  that  any 
witness  may  state  his  conclusion,  inference,  or  opinion  from 
facts  he  sees  or  knows  when  he  draws  it  from  so  many  minor 
details  that  it  is  impossible  for  him  tg  state  them  so  that  the 
jury  would  have  a  fair  opportunity  to  deduce  a  just  inference, 
or  to  form  a  correct  opinion  from  the  narration  or  description 
he  could  give:  Railroad  Co.  vs.  Rambo,  16  U.  S.  App.,  277,  280, 
281,  8  C.  C.  A.,  6,  8;  Yahn  vs.  City  of  Ottumwa  (Iowa).  It  is 
not  difficult  to  state  this  exception,  or  to  illustrate  it  with 
striking  examples;  but  it  is  not  always  easy  to  correctly  apply 
it  in  doubtful  cases.  Many  instances  readily  occur  to  the  mind 
which,  from  their  very  nature,  fall  clearly  within  the  excep- 
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tion.    A  witness  may  give  his  opinion  as  to  the  identity  of  a 
person,  as  to  his  physical  or  mental  condition,  may  testify  that 
he  was  sick  or  intoxicated,  or  that  he  was  pleased  or  angry  or 
insane,  because  it  is  clearly  impossible  for  him  to  describe  to 
the  jury  the  many,  sometimes  slight,  yet  sure,  manifestations 
of  the  identity  or  state  which  he  saw,  so  that  they  can  have 
any  fair  oportunity  to  draw  from  them  a  correct  conclusion. 
In  cases  of  this  kind  a  refusal  to  allow  a  witness  to  state  his 
opinion  would  constitute  a  palpable  error.      But  there  are 
many  cases  so  near  the  line  between  the  rule  and  its  exception 
that  an  appellate  court  should  not  be  swift  to  reverse  the  rul- 
ings of  the  court  below  unless  it  is  reasonably  clear  that  a 
plain  error  of  law  has  been  committed.    There  is  a  wide  differ- 
ence in  the  ability  of  witnesses  to  describe  what  they  have 
seen,  and  to  narrate  what  they  have  heard.    One  witness  may 
be  able  to  make  so  graphic  a  word  picture  of  a  scene  he  has 
witnessed  that  those  who  hear  it  are  in  as  good  a  situation  to 
deduce  a  correct  conclusion  as  he  is;  while  another,  who  has 
observed  the  same  incidents,  may  be  utterly  incapable  of  de- 
scribing them,  and  can  do  nothing  but  state  the  impression  or 
conclusion  he  drew  from  them.    The  trial  court  sees  and  hears 
each  witness,  and  in  doubtful  cases  is  far  better  qualified  than 
the  court  of  appeals  to  determine  whether  a  witness  should  be 
confined  to  the  facts,  or  should  be  allowed  to  state  his  conclu- 
sions.   In  the  case  in  hand,  it  does  not  appear  to  have  been  im- 
possible—indeed, it  does  not  seem  to  have  been  very  diflScult — 
^op  the  witnesses  to  have  so  described  the  appearance  of  the 
burning  roof  that  the  jury  could  have  drawn  a  correct  conclu- 
sion from  their  description  with  reference  to  the  question 
whether  or  not  it  was  standing  when  they  saw  it  burning.   One 
<>^  these  witnesses  testified  that  he  saw  the  upper  portion  of 
the  east  wall  from  one  end  to  the  other  standing;  that  he  saw 
one-third  of  the  easterly  slope  of  the  roof  In  place;  and  that 
fte  north  two-thirds  of  this  easterly  slope  was  covered  with 
fire  and  flames,  so  that  he  could  not  see  the  material  of  ivhich 
it  was  composed.    This  witness  could  certainly  have  stated,  as 
the  facts  were,  either  that  the  base  of  these  flames  was  on  the 
plane  of  the  roof,  or  that  on  a  portion  of  the  roof  their  base 
was  on  this  plane,  and  on  another  portion  it  was  below  it,  and 
that  the  flames  came  through  it  as  from  the  mouth  of  a  crater: 
and  from  such  a  description  the  jury  could  easily  have  drawn 
the  proi)er  conclusion.    The  general  rule  that  facts,  and  not 
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conclusions,  should  be  stated,  is  a  wise  and  salutary  one,  and 
cannot  be  too  strictly  followed.  It  tends  to  prevent  fraud  and 
perjury,  and  is  one  of  the  strongest  safeguards  of  i>er8onal 
liberty  and  private  rights.  Whenever  it  is  doubtful  whether 
a  case  falls  under  the  rule,  or  under  one  of  its  exceptions,  the 
wise  course  is  to  place  it  under  the  rule;  and,  in  our  opinion, 
the  court  below  made  no  mistake  in  following  this  coarse  in 
the  case  before  us.    The  judgment  below  is  affirmed. 


SUPREME  COURT  OF  GEORGIA. 


GRAHAM 

NUGARA  FIRE  INS.  CO.* 

Btipnlationi  in  »  poliov  of  insaranee  to  the  effect  that  no  luitor  action  for  the 
recovery  of  anv  claim  by  virtue  of  the  policy  should  be  initainable  in 
any  court  of  law  or  equity  uoIesB  such  suit  or  action  should  be  com- 
menced within  twelve  months  after  loss  of  the  property  insured,  that  a 
particular  statement  of  the  loss  should  be  presented  to  the  company  by 
the  insured  at  its  office  as  soon  thereafter  as  nos^ble,  and  that  payment 
should  be  made  sixty  days  after  due  notice  and  satisfactory  proon  of  loss 
had  been  received  at  the  company's  office,  are  conditions  precedent  to  a 
recovery  on  such  policy. 

After  there  has  been  a  failure  by  the  insured  to  comply  with  such  conditions, 
and  the  time  has  elapsed  within  which  the  insured  has  a  right  of  action 
against  the  company  under  the  provisions  in  the  policy,  a  local  agent  of 
the  company,  through  whom  application  was  made  and  the  insurance 
obtained,  has  not  the  power  to  bind  the  company  by  any  waiver  of  any 
of  the  conditions  named  in  the  policy,  a  failure  to  comply  with  which  by 
the  insured  had  already  resulted  in  a  forfeiture  of  his  right  of  action. 

W.  R  Leaken,  J.  M.  Dreyeb,  and  E.  S.  Elliott,  for  Plaintiff^  in 
Error. 
Denmark,  Adams  &  Freeman,  for  Defendant  in  Error. 

liEWIS,  J. 

Charles  F.  Graham  brought  suit  against  the  Niagara  Fire 
Insurance  Company,  a  corporation  under  the  laws  of  New 
York,  on  an  insurance  policy  for  the  sum  of  |1.500.  This  policy 
was  issued  on  the  24th  of  June,  1892,  and  insured  the  plaintiff 
against  any  immediate  loss  or  damage  that  might  occur  by  tor- 
nadoes, cyclones,  and  wind  storms  to  certain  houses  located  on 

*  Deoiaion  rendered,  March  17, 1899     Sjllabas  by  the  Court. 
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'^bee  IslaDd,  Chatliam  County.      The  policy  extended  for  a 

Period  of  five  years.    On  the  trial  of  the  case  it  appeared,  from 

^he  testimony  introduced  in  behalf  of  the  plaintiff,  that  these 

houses,  which  were  worth  an  amount  largely  in  excess  of  the 

®'im  for  which  they  were  insured,  were  totally  destroyed  by  a 

^torm  which  occurred  August  27,  1893.     Plaintiff  at  the  time 

^«  abroad,  but  upon  reaching  home,  about  a  month  after- 

^8,  thought  of  a  policy  he  had  taken  out  on  these  houses. 

^ib      looking  for  the  same,  and  being  unable  to  find  it,  he  con- 

0|.  ^^  that  no  such  policy  existed,  or  it  had  lapsed.    Some  four 

^5^  ^^  days  before  the  expiration  of  the  twelve  months  after 

^^«truction  of  the  houses,  he  found  this  policy,  and  at  once 

^/^Ji^A  to  the  firm  of  I>earing  &  Hull,  who  were  the  local 

a^^^xB^'fc®  of  the  company  at  the  time  he  applied  for  and  obtained 

tb^  ^^isurance,  and  asked  if  the  policy  was  still  in  force.     Upon 

beixig-  informed  that  it  was,  he  advised  with  one  of  the  members 

of  tilkis  :firm  as  to  what  he  should  do,  in  view  of  the  fact  that  the 

^^Iv^   months  within  which  he  had  to  bring  suit  under  the 

terixta   of  the  policy  would  very  shortly  expire.    The  agent  re- 

plio^  "tliat  he  had  better  get  up  proofs  of  loss,  and  protect  him- 

^}^-      -Acting  upon  this  suggestion  or  advice,  the  plaintiff  imme- 

ai^.t:^ly  brought  suit  upon  the  policy,  and  made  out  proofs  of 

^^®>    i^nd  had  them  forwarded  to  the  company's  office  in  New 

/^^^^  "Which,  it  seems,  were  received  there  about  the  expiration 

^     "tli^^   twelve  months.    The  above  facts  appearing  from  the 

^^^^ttiony,  the  court,  after  the  plaintiff  had  closed  his  case, 

S^^Xitie^d  a  judgment  sustaining  the  defendant's  motion  for  a 

^^viit,  to  which  the  plaintiff  excepts.      It  further  appears 

.  ^^^^  t:lie  record  that  the  defendant  transferred  all  its  business 

.     ^^**t:ain  territory,  including  the  matter  relating  to  this  policy, 

,      ^^^other  company  after  plaintiff's  loss,  and  before  defendant 

^^^    of  his  loss. 

•     ^^t  appears  from  the  terms  of  the  policy  that  no  payment 

^  <^o  be  made  thereon  until  sixty  days  after  due  notice  and 

.      ^^^^ctory  proofs  of  loss  were  received  at  the  company's  office 

^^*^^  city  of  New  York;  that  a  particular  statement  of  the  loss 

^^Id  be  rendered  the  company  at  its  office  in  New  York  City 

^  ^on  thereafter  as  possible,  signed  and  sworn  to  by  the  in- 

^'ViT^^  stating  such  knowledge  or  information  as  he  had  been 

^ble  to  obtain  as  to  the  time,  origin,  and  circumstances  of  the 

8^nie,  etc. ;  and  that  no  suit  or  action  against  the  company  for 

the  recovery  of  any  claim  by  virtue  of  the  policy  should  be  sus- 
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tainable  in  any  court  of  law  or  equity  until  after  a  full  compli- 
ance by  the  insured  with  all  the  foregoing  requirements,  nor 
unless  such  suit  or  action  should  be  commenced  within  twelve 
months  next  after  the  tornado,  cyclone,  or  wind  storm  took 
place,  and,  should  any  suit  or  action  be  begun  against  the  com- 
pany after  the  expiration  of  the  aforesaid  twelve  months,  the 
lapse  of  time  should  be  taken  and  deemed  conclusive  evidence 
against  the  validity  of  such  claim.  There  can  be  no  question 
about  the  proposition  that  these  stipulations  in  the  policy  were 
conditions  precedent  to  a  recovery  thereupon.  This  principle 
has  been  so  often  recognized  by  this  court  that  any  further  dis- 
cussion of  it  is  entirely  unnecessary.  In  the  case  of  Jackson 
vs.  Insurance  Co.  (36  Ga.,  429),  it  appeared  that  suit  was 
brought  upon  a  policy  of  insurance  obligating  the  insurance 
company  to  pay  a  certain  sum  vvithin  sixty  days  after  due 
notice  and  proof  of  the  death  of  the  insured,  and  it  was  held 
that  an  allegation  and  proof  of  such  notice  and  death  were  con- 
ditions precedent  to  a  recovery  on  the  policy.  In  Southern 
Home  Building  &  Loan  Ass'n  vs.  Home  Ins.  Co.  (94  Ga.,  167),  it 
was  held  that  a  stipulation  in  a  fire  insurance  policy  that  a  loss 
by  fire  should  at  once  be  made  known  to  the  company  was  a 
condition  precedent  to  payment  of  the  loss.  It  appears  from 
the  record  in  the  the  present  case  that  no  notice  of  loss  was 
given  until  about  twelve  months  thereafter.  Hence  there  was 
an  utter  failure  by  the  insured  to  comply  with  the  condition  in 
the  policy  that  such  notice  should  be  immediately  given,  and 
proofs  of  loss  submitted  to  the  company  as  soon  thereafter 
as  practicable.  This  suit  was  instituted  before  the  corn- 
party  received  any  notice  or  proofs  of  loss.  Here  was  a  fail- 
ure to  comply  with  the  stipulation  in  the  policy  to  the  effect 
that  no  action  should  be  commenced  until  after  full  com- 
pliance by  the  assured  with  his  obligation  to  give  due' 
notice  and  submit  proper  proofs  of  loss.  Under  the  express 
terms  of  the  policy,  the  loss  was  not  "due  and  payable^ 
until  "sixty  days  after  the  full  completion  by  the  assured  of  all 
the  requirements"  therein  spe(»ified.  It  was  the  misfortune  of 
the  insured  that  he  so  long  delayed  that,  at  the  time  he  was 
aroused  to  action,  he  did  not  have  time  sufficient  to  submit  his 
proofs  of  loss  at  least  sixty  days  before  the  expiration  of  the 
twelve  months  within  which  he  could  bring  his  action  in  the 
event  the  company  declined  to  pay  the  loss.  Not  only  did  he 
violate  the  terms  of  the  policy  in  instituting  the  suit  before 
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compliance  on  his  part  with  the  requirements  therein  specified, 
but  obviously,  aside  from  this  consideration,  his  action  was 
prematurely  brought,  as  at  the  time  it  was  filed  sixty  days  had 
not  expired  after  notice  to  the  company  of  the  loss,  and  accord- 
ingly his  claim  was  not  then  ^'dne  and  payable." 

2.  But  it  was  insisted  upon  by  counsel  for  the  plaintiff  in 
error  that  the  conduct  and  sayings  of  the  company's  local 
agent,  suggesting  that  suit  be  at  once  filed  and  proofs  of  loss 
forwarded  to  the  company,  amounted  to  a  waiver  of  the  condi- 
tions expressed  in  the  policy  which  was  binding  upon  the  com- 
pany. It  appears  from  the  testimony  that  this  alleged  local 
agent  had  not  represented  this  particular  company  for  several 
months  prior  to  bringing  this  suit,  and  hence  the  defendant  in- 
sisted it  could  not  be  held  bound  by  any  waiver  he  might  make. 
Certain  testimony  offered  by  the  plaintiff  to  show  that  the  re- 
lation of  principal  and  agent  still  existed  between  the  defend- 
ant company  and  Bearing  &  Hull,  through  whom  the  policy 
sued  on  was  issued,  was  ruled  out  by  the  court,  over  his  objec- 
tion, and  error  is  assigned  accordingly.  Under  the  view  we 
take  of  the  case,  however,  it  is  unnecessary  to  go  into  a  con- 
sideration of  the  question  thus  presented.  Treating  the  case 
as  if  it  were  established  by  proof  that  Bearing  &  Hull  were 
still  the  agents  of  this  company  at  the  time  referred  to,  for  the 
purpose  of  soliciting  insurance  and  receiving  and  forwarding 
to  the  company  applications  therefor,  we  are  clearly  of  the 
opinion  that  they  were  without  authority  to  bind  their  princi- 
pal by  any  waiver  of  the  terms  of  the  policy  after  a  forfeiture 
of  all  rights  thereunder  had  taken  place.  The  idea  of  a  waiver 
of  material  conditions  in  a  contract  being  binding  upon  the 
parties  is  based  upon  the  right  of  the  parties  to  change  the 
terms  of  their  agreement,  though  in  writing,  by  a  subsequent 
agreement,  whether  had  in  parol  or  in  writing.  To  support 
such  subsequent  agreement,  if  is  just  as  important  that  there 
should  be  some  consideration  for  it  as  it  is  that  there  should  be 
a  consideration  for  the  original  contract.  This  consideration 
may  be  either  a  benefit  to  one  party  or  an  injury  to  the  other. 
Hence,  it  has  been  often  held  that,  where  an  insurance  company 
waives  certain  terms  of  forfeiture  in  its  policy  at  a  time  when 
the  forfeiture  had  not  taken  place,  and  the  insured  thereupon 
acts  upon  such  waiver  to  his  injury,  there  is  sufficient  consid- 
eration to  support  the  waiver,  and  the  courts  will  not  declare  a 
forfeiture  of  the  policy.    For  instance,  in  this  case,  had  there 


Digitized  by 


Google 


446 


Supreme  Court  of  Georgia. 


[May, 


been  a  direct  waiver  by  the  company  of  proofs  of  loss,  made  at 
a  yme  when  the  insured  had  ample  time  to  submit  the  same 
and  bring  his  suit  within  the  period  of  limitation  prescribed  by 
the  policy,  but  refrained  from  doing  so  on  account  of  the  un- 
derstanding had  with  the  company,  it  could  not  afterwards  be 
heard  to  set  up  in  defense  to  an  action  on  the  policy  a  breach  of 
a  condition  it  had  thus  waived.  If,  however,  the  forfeiture  had 
already  taken  place,  and  the  contrafct  had  become,  as  it  were,  a 
"dead  letter,'-  we  question  very  much  whether,  by  the  most 
formal  acts  of  the  governing  body  of  the  corporation,  a  waiver 
of  such  a  defense  would  be  binding  upon  the  company.  It  was 
accordingly  held,  in  the  case  of  Williams  vs.  Insurance  Co.  (20 
Vt.,  222),  that  "a  cause  of  action  upon  a  policy  of  insurance,  for 
a  loss  by  fire,  w^hich  has  been  barred  by  suffering  the  time 
limited  in  the  charter  of  the  insurance  company  for  commenc- 
ing actions  to  expire,  is  not  capable  of  being  revived  by  an  ac- 
knowledgment or  a  new  promise."  It  appears  from  the  report 
of  that  case  that  it  was  contended  in  behalf  of  the  insured  that 
the  company  had  revived  his  policy  by  a  formal  action  of  its 
board  of  directors.  To  the  same  effect,  see  1  Joyce,  Ins.,  588. 
In  the  case  of  Insurance  Co.  vs.  Searles  (100  Ga.,  98),  it  was  de- 
cided that,  when  proofs  of  loss  were  not  furnished  within  the 
time  stipulated,  a  subsequent  refusal  to  pay  would  not  amount 
to  a  waiver.  In  the  case  of  Underwriters'  Agency  vs.  Suther 
lin  (55  Ga.,  266,  267),  it  was  held  that  it  was  not  within  the 
power  of  local  or  adjusting  agents  of  an  insurance  company, 
without  express  authority  from  the  managing  officers  thereof, 
to  waive  a  stipulation  in  the  policy  requiring  snit  to  be  com- 
menced within  twelve  months  after  a  loss  occurred.  See,  also, 
Bitch  vs.  Association,  99  Ga.,  112,  and  Southern  Home  Building 
&  Loan  Ass'n  vs.  Home  Ins.  Co.,  94  Ga.,  167.  There  is  cer- 
tainly nothing  in  the  record  now  before  us  to  show  that  the 
company  conferred  any  express  authority  upon  Dearing  & 
Hull  to  make  the  waiver  insisted  on  by  the  plaintiff  in  error. 

It  appears  from  the  record  that  the  case  was  in  default,  and 
at  its  trial  term  a  verdict  was  taken,  and  judgment  rendered  in 
favor  of  the  plaintiff  for  the  full  amount  sued  for.  After  the 
rendition  of  this  judgment,  the  company  moved  to  set  the  same 
aside,  on  various  grounds  which  it  is  not  necessary  to  set  forth. 
This  motion  was  granted,  and  the  judgment  set  aside,  to  which 
action  by  the  court  no  exception  was  taken  by  the  plaintiflf. 
After  the  case  was  thus  reinstated,  counsel  for  the  defendant 
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filed  a  demurrer  to  the  petition,  whereupon  plaintiff's  counsel 
moved  to  "dismiss  the  demurrer,"  and  asked  that  the  defendant 
be  at  once  required  to  pay  costs,  and  plead  to  the  merits  of  the 
case,  in  accordance  with  the  rule  of  the  superior  court.  That 
rule  applies  to  opening  a  default,  and  does  not  refer  to  a  case 
of  this  sort,  in  which  judgment  had  been  obtained  against  the 
defendant,  and,  on  his  motion,  afterwards  set  aside.  While 
the  demurrer  was  sustained  by  the  court,  the  plaintiff  was 
nevertheless  permitted  to  afterwards  amend  his  petition.  It 
seems  that,  upon  this  amendment  being  made,  counsel  for  the 
defendant  no  longer  insisted  upon  its  demurrer,  and  the  case 
actually  went  to  trial  on  its  merits,  resulting  in  a  nonsuit.  If 
there  was  any  error  in  refusing  to  strike  defendant's  demurrer, 
manifestly,  under  the  facts  above  stated,  such  error  was  cured, 
and  rendered  harmless  by  the  court  allowing  the  plaintiff  to 
amend  his  petition  and  try  the  ease  on  its  merits. 

There  were  other  grounds  in  the  motion  for  a  new  trial,  but 
none  of  them  need  be  considered,  as  the  principles  of  law  an- 
nounced in  the  headnotes  are  applicable  to  the  facts  appearing, 
and  necessarily  lead  to  an  affirmance  of  the  judgment  granting 
a  nonsuit.     Judgment  affirmed.     All  the  justices  concurring. 
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B«,  the  owner,  mortgaged  the  property  to  C,  and  afterwards  conveyed  to 
plaintiff.  0.  bemn  soit  to  ioreolose,  after  which  plaintifTs  deed  was  re* 
corded.  C.  purchased  under  foreclosure  sale.  Plaintiff*  was  not  made 
party  to  the  suit,  and  during  the  period  after  foreclosure,  while  her 
equity  of  redemption  remained,  effected  the  insurance. 

Held^  That  plaintiff  was  not  sole  and  nnoonditional  owner. 

The  insurance  was  effected  through  an  agent^  who  was  a  son  of  insured  and 
knew  the  facts. 

Held,  That  there  was  sufficient  eyidence  to  support  a  finding  of  waiver  of  un- 
conditional ownership.  The  act  of  an  agent  with  such  knowledge  is  a 
waiver. 

Decltion  r«iider«d.  Msrch  39, 1899. 
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Henshaw,  J. 
This  is  an  action  to  recover  upon  an  insurance  policy.  Gteo. 
L.  Bush  had  been  the  owner  of  the  property.  He  executed  a 
mortgage  upon  it  to  one  Cowgill.  Thereafter  he  conveyed  the 
property  to  the  plaintiff,  who  is  his  mother.  An  action  to  fore- 
close the  mortgage  was  commenced  against  the  mortgagor  on 
October  3,  1894,  and  judgment  therein  was  rendered  upon  De- 
cember 22,  1894.  Under  this  judgment  the  property  was  sold 
to  Cowgill  upon  January  31, 1895.  The  plaintiff  did  not  record 
conveyance  from  her  son  until  October  13,  1894,  and,  cons^ 
quently,  was  not  made  a  party  to  the  foreclosure  suit.  After 
the  sale  under  the  judgment,  and  eightee9  days  before  the  ex- 
piration of  the  time  within  which  she  could  redeem,  she  applied 
for  and  obtained  insurance  in  the  sum  of  1^,500  upon  a  ware- 
house located  upon  the  property.  Ten  days  after  the  insur- 
ance of  the  property,  and  eight  days  before  the  time  for  re- 
demption had  expired,  the  warehouse  was  destroyed  by  fire. 
Plaintiff  never  redeemed.  The  policy  contained  the  following 
clause: 

This  entire  policy  shall  be  void  if  the  interest  of  the  in- 
sured in  the  property  be  not  truly  stated  herein.  ♦  ♦  ♦ 
This  entire  policy,  unless  otherwise  provided  by  agreement 
indorsed  hereon  or  added  hereto,  shall  be  void  ♦  ♦  ♦  if 
the  interest  of  the  insured  be  other  than  unconditional  and 
sole  ownership. 

The  character  of  plaintiff's  interest,  as  stated  in  the  policy, 
was,  **Mary  Breedlove,  two  thousand  five  hundred  dollars  on 
her  two-story  frame,  metal-roof  building."  In  her  complaint 
plaintiff  averred  that  she  was  the  unconditional  and  sole  owner 
of  the  building  insured.  She  further  alleged  that  all  the  con- 
ditions of  the  policy  upon  her  part  to  be  kept  and  performed 
were  duly  kept  and  performed.  In  answer,  defendant  denied 
the  allegation  of  the  complaint  as  to  plaintiff's  sole  and  uncon- 
ditional ownership,  and  by  way  of  separate  defense  averred 
that  it  was  stipulated  in  the  policy  that  it  should  be  void  if  the 
interest  of  the  insured  was  not  truly  stated  therein;  that  the 
interest  of  the  insured  was  stated  to  be  the  sole  and  uncondi- 
tional ownership  of  the  property;  that  the  statement  was  not 
true,  and  that  the  falsity  of  the  warranty  vitiated  the  policy. 
Under  these  pleadings  the  trial  was  had.  The  court  distinctly 
declined  to  find  whether  or  not  plaintiff  was  the  sole  and  un- 
conditional owner,  but  set  forth  the  facts  of  her  title  as  herein- 
above stated,  and  further  found  that  defendant  waived  the 
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warranty  expressed  in  the  contract  by  issuing  the  policy  to 
plaintiff  with  full  knowledge  of  the  condition  of  her  title. 

That  plaintiff  was  not  the  sole  and  unconditional  owner  of 
the  property  does  not  admit  of  debate.  It  may  be  conceded 
that  when  she  took  the  deed  from  her  son  she  was  such  an 
owner,  but  she  failed  to  record  her  deed.  The  judgment  in  the 
foreclosure  suit,  and  all  the  proceedings  therein  had,  were  as 
conclusive  against  her  as  if  she  had  been  made  a  party  to  the 
action:  Code  Civ.  Proc.  §  726;  Daniels  vs.  Henderson,  49  Cal., 
245.  "Upon  a  sale  of  real  property  the  purchaser  is  substi- 
tuted to  and  acquires  all  the  right,  title,  interest  and  claim  of 
the  judgment  debtor  thereto:''  Id.  §  700.  "If  the  debtor  re- 
deems, the  effect  of  the  sale  is  terminated,  and  he  is  restored  to 
his  estate:"  Id.  §  703.  It  is  by  the  foreclosure  sale  that  the 
title  passes:  Robinson  vs.  Thornton,  102  Cal.,  680.  The 
sheriff's  deed  gives  no  new  title.  It  is  merely  evidence  that 
the  title  has  become  absolute:  Duff  vs.  Randall,  116  Cal.,  226. 
One  who  fails  to  record  his  conveyance  from  the  mortgagor 
puts  himself  in  position  to  be  deprived  of  his  title  by  the  fore- 
closure proceedings.  If  he  stands  idly  by,  and  permits  the 
action  to  be  prosecuted  without  intervention  upon  his  part,  he 
is  consenting  to  be  represented  by  his  grantor,  and  the  legal 
effect  of  the  foreclosure  sale  is  to  dispose  of  his  title  as  com- 
pletely as  though  he  himself  were  present  and  litigating.  By 
failing  or  refusing  to  record  his  title,  he  holds  it  subject  to 
divestiture  under  the  foreclosure  proceeding.  It  is  not  that  he 
retains  his  title,  but  is  estopped  from  asserting  it  against  the 
purchaser  at  the  foreclosure  sale,  or  those  in  privity  with  him ; 
it  is  that  he  has  been  stripped  of  title,  and  left  with  but  a  brief 
right  of  possession,  and  an  equally  brief  equity  of  redemption. 
But  in  this  case  it  matters  not  whether  it  be  said  that  the 
plaintiff  retained  her  title,  but  was  estopped  from  asserting  it, 
or  whether  it  be  said,  as  we  have  held  it  to  be,  that  she  has 
been  deprived  of  her  title;  for  in  either  case  the  interest  which 
she  possessed  in  the  property  at  the  time  of  her  insurance  of  it 
was  not  that  of  sole  and  unconditional  ownership.  If,  upon 
The  one  hand,  she  was  devested  of  title  by  the  foreclosure  sale, 
assuredly  she  was  not  the  sole  and  unconditional  owner.  But 
if,  upon  the  other  hand,  she  retained  her  title,  but  was  estopped 
from  asserting  it,  none  the  less  the  result  of  the  foreclosure 
«ale  was  to  create  by  operation  of  law  a  superior  and  para- 
mount title  in  the  purchaser  at  that  sale.    That  purchaser  be- 

VOL.  XXVIII.— 29. 
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came  the  owner  of  the  property,  and  from  any  point  of  view 
plaintiff  could  not  have  been  the  unconditional  and  sole  owner. 
See  Insurance  Co.  vs.  Brennan,  58  HI.,  158.  If  there  was  a 
warranty  at  all  from  the  insured  to  the  insurer  upon  this  ques- 
tion of  unconditional  and  sole  ownership,  it  is  fully  established 
by  the  use  of  the  possessive  pronoun  "her"  in  the  sentence 
above  quoted,  "Mary  Breedlove,  two  thousand  five  hundred  dol- 
lars on  her  two-story,  metal-roof  building:"  McCormick  vs. 
Insurance  Co.,  66  Cal.,  363. 

But  against  this  claim  of  warranty  plaintiff  contended  (and 
the  court  so  found)  that  the  policy  was  issued  by  defendant's 
authorized  agents  with  full  knowledge  of  the  condition  of  her 
title,  and  that  thereby  the  warranty  was  never  given,  but  its 
giving  was  expressly  waived.  It  is  with  the  utmost  reluct- 
ance that  we  are  compelled  to  the  conclusion  that  this  finding 
is  sufficiently  supported  by  the  evidence,  for  the  circumstances 
are  such  as  gravely  discredit  the  good  faith  of  the  transaction, 
and  leave  a  taint  of  fraud  affecting  the  whole.  The  facts  in. 
this  regard  are  the  following:  A  son  — G^eorge  Bush — made  a 
deed  to  the  mother  which  she  did  not  record.  Another  son, — 
B.  B.  Bush, — with  John  T.  Jarvis,  together  composing  the  firm 
of  Jarvis  &  Bush,  were  the  agents  of  the  defendant  insi^rance 
company.  By  these  agents  a  policy  had  been  issued  to  the 
mortgagee  of  the  property  some  few  months  before  the  date  of 
the  issuance  of  the  policy  in  suit  and  had  been  canceled  by  this 
same  insurance  company  as  an  undesirable  risk  because  of  the 
foreclosure  proceedings,  and  perhaps  because  of  other  matters. 
George  Bush,  upon  behalf  of  his  mother,  obtained  from  B.  B. 
Bush  the  insurance  policy  in  question  when  the  mother's  time 
for  redemption  had  but  eighteen  days  to  run,  and  ten  days 
thereafter  the  building  was  consumed  by  fire.  The  mother 
never  redeemed.  George  Bush  testified  that  he  informed  his 
brother,  B.  B.  Bush,  of  the  condition  of  the  mother's  title  to  the 
property,  and  that  the  brother  was  fully  advised  upon  the  mat- 
ter. B.  B.  Bush,  the  agent,  shufflingly  and  evasively  testified 
to  the  same  facts.  He  was  impeached  by  proof  of  contradict- 
ory statements  made  by  him  touching  these  questions,  and  it 
is  shown  that  his  associate  and  partner,  Jarvis,  knew  nothing 
whatever  of  the  issuance  of  the  policy.  There  was  clearly 
enough  in  all  this  to  have  warranted  the  trial  judge  in  dis- 
crediting this  testimony,  and  finding  against  a  waiver.  He, 
however,  accepted  the  testimony  and  found  in  accordance  with 


Digitized  by 


Google 


1899.  J         Breedlave  vs.  Norwich  Union  Fire  Ins.  Soc.  451 

it  It  cannot  be  said,  therefore,  that  the  finding  is  unsup- 
ported, and  under  our  rule  we  are  reluctantly  compelled  to 
permit  it  to  stand. 

But  appellant  insists  that  the  question  of  waiver  was  jiot  in 
issue,  and  that,  therefore,  the  court  erred  in  admitting  evi- 
dence and  in  finding  upon  it.     Herein  it  is  argued  that  plaintiff 
relied  for  her  recovery  upon  performance  of  her  contract  of  in- 
surance; that,  as  appears  by  that  contract,  she  warranted  her 
title;   that,  in  accordance  with  this,  she  affirmatively  pleaded 
that  she  was  the  sole  and  unconditional  owner,  and  that  this 
was  the  only  issue  which  the  court  was  called  upon  to  decide. 
It  is  urged  that  this  pleading  comes  under  the  general  and 
well-settled  rule  that  one  who  pleads  performance  cannot  re- 
cover upon  proof  of  waiver  or  proof  of  excuse  for  nonperform- 
ance:   Daley  vs.  Buss,  86  Cal.,  114.    This  position,  however, 
cannot  be  maintained.    It  was  incumbent  upon  the  plaintiff  to 
aver  a  performance  of  all  conditions  upon  her  part  to  be  kept 
and  performed.    It  was  necessary  for  her,  then,  t(\  plead  per- 
formance of  all  promissory  warranties,  but  it  was  not  neces- 
sary for  her  to  plead  the  truth  of  an  affirmative  warranty  of 
title:    Cowan  vs.  Insurance  Co.,  78  Cal.,  181.    Still  it  was 
obligatory  for  plaintiff  to  show  by  her  pleading  that  she  had 
an  insurable  interest,  and  this  she  undertook  to  do  by  averment 
touching  her  title.      Defendant,  however,  by  a  separate  de- 
fense, pleaded  the  warranty  as  to  title,  and  the  falsity  of  it,  in 
avoidance  of  its  liability.    Since  this  new  matter  is  taken  as 
controverted  under  our  laws  of  pleading,  any  defense  to  it  by 
way  of  replication  was  open  to  plaintiff  without  pleading,  and 
it  was,  therefore,  permissible  for  her  to  show  that  there  never 
had  been  such  a  warranty,  and  that  it  had  been  waived  at  the 
time  of  the  delivery  of  the  policy.    That  the  warranty  could  be 
waived  in  the  manner  indicated,  is  settled  in  this  State:   Far- 
num  vs.  Insurance  Co.,  83  Cal.,  260;  Kruger  vs.  Insurance  Co., 
72  Cal.,  95;  West  Coast  Lumber  Co.  vs.  State  Inv.  &  Ins.  Co., 
98  Cal.,  502.     And  upon  the  precise  question  of  the  waiver  of  a 
warranty  as  to  sole  and  unconditional  ownership,  see  Long 
Island  Ins.  Co.  vs.  Great  Western  Mfg.  Co.  (Kan.  App.).    Not- 
withstanding the  fact,  then,  that  plaintiff's  interest  in  the 
property  was  not  that  of  sole  and  unconditional  owner,  never- 
theless she  did  have  an  insurable  interest  which  will  support 
her  action.    The  court  found  that  she  was  damaged  by  the  fire 
in  the  amount  of  the  policy,  and  gave  her  judgment  accord- 
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inglj.  No  exception  is  taken  to  this  finding,  and  it  is  conclu- 
Biye  upon  the  question  in  this  appeal.  For  the  foregoing  rea- 
sons, the  judgment  and  order  appealed  from  are  afBrmed. 

We  concur:  McFarland,  J.;  Temple,  J.;  Harrison,  J.;  Oar- 
outte,  J. 


UNITED  STATES  CIRCUIT  COURT  OF  APPEALS. 

Sixth  CiRCurr. 


LONDON  A   L.  FIRE  INS.  CO. 

««. 

FISCHER* 

DeliTerr  of  the  policy  with  knowledge  of  existing  inoumbranoe,  by  an  agent 
authorized  to  deliyer  or  withhola  such  polioies,  is  a  waiyer  of  the  inoom- 
brance. 

The  policy  proyided  that  it  should  be  yoid  if  gasoline  **  be  kept,  used,  or  al- 
lowed'^on  the  premises. 

Held,  That  the  mere  carrying  of  gasoline  through  the  store  for  deliyery  to 
customers  was  not  a  yiolation. 

Statement  of  facts  by  Taft,  J. 
This  was  an  action  by  John  Fischer,  upon  an  insurance 
policy,  to  recover  the  value  of  a  stock  of  goods  in  the  city  of 
Louisville,  upon  which  the  defendant  insurance  company  had 
issued  a  policy  of  f3,000.  The  defense  of  the  comi>any  rested 
upon  alleged  violations  of  three  conditions  of  the  policy.  The 
conditions  were  as  follows: — 

"This  entire  policy,  unless  otherwise  provided  by  agree- 
ment indorsed  hereon  or  added  hereto,  shall  be  void  (1)  if  the 
insured  now  has,  or  shall  hereafter  make  or  procure,  any 
other  contract  of  insurance,  whether  valid  or  not,  on  prop- 
erty covered  in  whole  or  in  part  by  this  policy;  *  •  ♦  or 
(2)  if  the  subject  of  insurance  be  personal  property,  and  be  or 
become  incumbered  by  a  chattel  mortgage;  or  (3)  if  (any 
usage  or  custom  of  trade  or  manufacture  to  the  contrary  not- 
withstanding) there  be  kept,  used,  or  allowed  on  the  above- 
described  premises  benzine,  benzole,  dynamite,  ether,  fire- 
works, gasoline,  Greek  fire,  gunpowder  exceeding  twenty-five 
pounds  in  quantity,  naphtha,  nitroglycerine  or  other  ex- 
plosives, phosphorus,  or  petroleum,  or  any  of  its  products,  of 
greater  inflammability  than  kerosene  oil  of  the  United 
States  standard." 

•Decieion  rendered,  March  7, 1899. 


Digitized  by 


Google 


1 


London  <k  L.  Fire  Ins.  Co.  vs.  Fischer.  463 


^,  ^^l^^  cause  was  tried  before  a  jury.    Upon  the  issue  whether 
j^^      ^Qrst  and  second  of  the  foregoing  conditions  had  been. 
^i    ''^^n,  the  trial  court  instructed  the  jury  as  follows:   "Then 
^^  ^  *^^xt  inquiry  is  whether  at  the  time  of  the  delivery  of  the 
Pqj^^^,^  there  was  a  chattel  mortgage.      The  provision  of  the 
ani^  ^^.^  is  that  if  the  subject  of  insurance  is  personal  property, — 
be|v        ^t  is  personal'  property  here, — and  be  or  become  incum- 
pj^^^^  by  a  chattel  mortgage,  the  policy  shall  be  void.      The 
in^   ^^^^iff  says  in  regard  to  that,  by  his  evidence,  by  his  plead- 
on    ^  ^^y  statement  of  counsel,  that  there  was  a  chattel  mortgage  . 
^o-^V*^  ;  that  the  plaintiff  had  previously  bought  that  stock  of 
^^1^^^^,  or  a  stock,  part  of  which,  perhaps,  remained,  and  that  he 
^^^^^^"^^  some  t2,900  on  it  or  |3,000,  and  to  secure  that  he  had 
^^^  out  policies  in  his  own  name, — ^two  policies, — one  of 
^^^00  and  the  other  of  |500,  and  had  assigned  them  to  the 
-person  from  whom  he  purchased,  and  that  that  was  known  and 
communicated  to  Mr.  Kehkopf ,  who  was  the  agent  of  the  insur- 
ance company,  and  that  he  had  full  knowledge  of  it  before  he 
delivered  the  policy  sued  on.    If  that  be  true,  from  the  evi- 
dence, if  you  find  that  to  be  true,  this  provision  of  the  policy  is 
not  effectual  as  a  defense,  because  he  is  estopped, — ^the  com- 
pany has  waived,  through  him  (to  rely  on  such  breach  of),  that 
provision  of  the  policy;  and,  if  the  fact  be  that  there  was  one 
or  more  chattel  mortgages  on  it,  it  makes  no  difference,  the 
policy  is  good,  the  evidence  being  that  he  had  the  right  and  had 
the  authority,  as  agent,  to  deliver  or  not  to  deliver  this  policy. 
Now,  if  he  delivered  this  policy  with  the  knowledge  of  the  ex- 
istence of  those  several  mortgages,  then  the  knowledge  under 
such  circumstances  precluded  the  insurance  company  from 
making  such  a  defense.      It  is  a  waiver.      It  is  estopped  now 
from  making  any  such  defense.    If,  however,  he  delivered  the 
policy,  made  the  contract  complete  as  the  agent  of  this  defend- 
ant, and  the  knowle&ge  was  communicated  to  him  afterwards, 
the  fact  that  he  knew  it  afterwards  would  not  release  the 
plaintiff  from  this  obligation,  because  by  the  very  terms  of  the 
contract  between  the  parties  any  agent  was  precluded  from 
waiving  the  provision  of  the  contract,  except  where  it  was  in- 
dorsed in  writing  upon  the  paper, — ^the  contract  itself." 

Upon  the  remaining  condition  (3)  cited  above,  the  charge  of 
the  court  was  as  follows:  "Did  the  plaintiff  in  this  case,  be- 
tween the  7th  of  October,  1895,  and  the  Blst  of  May  (the  time  of 
the  fire),  1896, — did  he,  in  the  language  of  the  policy^  'keep, 
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use,  or  allow  in  the  premises,  to  wit,  the  main  building,  gaso- 
line?' If  yoh  conclude  that  he  did  'keep,  use,  or  allow'  to  be 
used,  or  kept,  gasoline  in  the  premises,  thus  described,  why, 
then,  you  should  find  for  the  defendant,  because  by  the  very 
terms  of  the  policy  the  plaintiff  agreed  that  the  policy  should 
be  void,  if  he  did  this  thing,  which  was  prohibited.  You  must 
keep  in  mind,  now,  this  proposition  refers  only  to  the  main 
building,  which  excludes  the  shed  behind.  Now,  this  lan- 
guage here  is  not  used  in  any  technical  sense,  either.  It  is  for 
you  to  say  whether,  from  the  evidence,  this  plaintiff  kept,  used, 
or  allowed  to  be  kept  or  used,  gasoline  between  the  7th  of 
October,  1895,  and  the  31st  of  May,  following.  You  must  con- 
sider the  whole  evidence  on  that  subject." 

Before  Taft  and  Lurton,  Circuit  Judges. 

AuousTUB  E.  Wilson,  for  Plaintiff  in  En  or. 
John  Babbet,  for  Defendant  in  Error,  * 

Taft,  C.  J.  (after  stating  the  facts). 
We  think  the  judgment  must  be  affirmed.  It  is  well  settled  in 
the  law  of  flre  insurance  that  the  insurer  is  estopped  to  plead 
as  a  defense  the  breach  of  conditions  against  other  insurance 
or  incumbrances  without  the  consent  of  the  company  in  writ- 
ing on  the  face  of  the  policy,  if  it  appears  that,  when  the  agent 
of  the  company,  with  authority  to  deliver  or  withhold  policies, 
delivered  the  policy  in  question,  he  then  knew  of  the  existence 
of  the  other  insurance  or  the  incumbrance.  In  Insurance  Co. 
vs.  Norwood  (32  U.  S.  App.,  490,  16  C.  C.  A.,  136),  which  was 
decided  by  the  circuit  court  of  appeals  for  the  Eighth  circuit, 
it  was  held  that,  where  the  agent  was  advised  by  the  insured 
at  the  time  of  the  issuing  of  the  policy  that  he  intended  to  take 
out  other  insurance,  the  estoppel  would  apply.  Judges  Cald- 
well and  Thayer  upheld  this  view.  Judge  Sanborn  dissented 
on  the  ground  that  the  rule  did  not  apply  to  the  knowledge  of 
the  agent  of  the  intention  on  the  part  of  the  insured  to  take 
out  other  insurance  in  future,  but  only  to  knowledge  of  exist- 
ing insurance  at  the  time  the  policy  was  issued.  But  the 
proposition  formulated  above,  and  which  goes  as  far  as  is 
needed  to  sustain  the  charge  of  the  court  below,  was  expressly 
approved,  not  only  by  the  majority  of  the  court,  but  also  by  the 
dissenting  judge.  Other  cases  sustaining  this  doctrine  are 
Putnam  vs.  Insurance  Co.  (a  decision  by  Mr.  Justice  Blatchford. 
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then  circuit  judge);  Whited  vs.  Insurance  Co.,  76  N.  Y.,  415; 
Insurance  Co.  vs.  Hick,  125  HI.,  361;  Insurance  Co.  vs.  Cope- 
land,  86  Ala.,  551;  Patten  vs.  Insurance  Co.,  40  N.  H.,  375-381; 
1  May,  Ins.  (3d  Ed.)  §  294e;  2  May,  Ins.,  §  372c,  and  cases  there 
cited.  There  was,  therefore,  no  error  in  the  charge  of  the  trial 
court  upon  this  point. 

The  second  assignment  is  based  upon  the  construction  which 

the  court  gave  of  the  word  "allowed"  in  the  clause  providing 

that  the  policy  should  be  void  "if  there  be  kept,  used,  or 

allowed"  on  the  premises  gasoline.    The  court  construed  the 

Word  "allowed"  to  mean  "allowed  to  be  kept  or  used."    The 

^^dence  tended  to  show  that  gasoline  was  carried  through  the 

fetore  from  a  shed  in  the  back  yard,  not  connected  with  the 

^^n  building,  where  the  stock  of  goods  was  insured.    It  was 

^^ceded  that  such  carrying  of  gasoline  through  the  store 

ithout  leaving  it  there  permanently  did  not  come  within  the 

fidJDdicated  meaning  of  the  terms  "kept  and  used;"  but  it  was 

contended  that  the  word  "allowed"  embraced  ipaore  than  "kept 

or  used,"  and  was  sufficiently  broad  to  include  the  carrying  of 

gasoline  through  the  store  for  immediate  delivery  to  cus- 

tameps,  even  though  gasoline  was  not  allowed  to  be  stored  on 

the  premises,  or  to  remain  there  longer  than  the  time  required 

to  QSLTTj  it  from  the  back  door  to  the  customer,  apd  deliver  it 

^^  liiin.      The  court  construed  the  word  "allowed"  as  if  in- 

^'•teti   for  the  purpose  of  making  it  clear  that  the  condition 

^onl^  be  broken,  whether  the  keeping  and  using  was  done  by 

^^^  insured  himself,  or  was  allowed  or  permitted  by  him  to  be 

ooixe  l>y  some  one  else.    The  argument  made  on  this  construc- 

^^Tk  i^  ^ij^i  under  it  the  word  "allowed"  is  merely  redundant, 

^^4  ^fJds  nothing  to  the  meaning  of  the  other  two  words,  be- 

<^^ttse  it  has  often  been  adjudicated  that  they  are  broad  enough 

^0  eo\rer,  not  only  the  act  of  the  insured,  but  also  the  act  of  any 

Pci^on  whom  the  insured  may  permit  or  allow  to  keep  or  use 

8^*oli^e  upon  the  premises,  and  in  some  cases  even  the  act  of 

*  teu^i^t  in  keeping  gasoline  against  the  express  command  of 

*f  Insured.    The  mere  fact  that  the  words  "kept  or  used" 

"^^Khit:,   by   construction,   be  made   wide  enough   to   include 

ftllo^Hred,"  does  not  require  of  us,  when  the  word  "allowed"  is 

expressly  made  a  part  of  the  policy,  to  give  it  any  different 

tfteauing  from  what  it  would  have  when  it  was  implied  from 

^^^  tiBe  of  other  words.      The  habit  of  using  apparently  re- 

A^iidant  expressions  in  statutes  and  contracts  and  deeds,  for 
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the  purpose  of  excluding  any  possibility  of  a  misconstruction, 
is  very  frequent.  It  justifies  us  in  giving  the  word  "allowed" 
its  ordinary  meaning,  instead  of  attributing  to  it  a  strained 
and  vague  significance,  which  will  defeat  the  policy.  The  duty 
of  the  court,  where  the  meaning  is  ambiguous,  is  to  construe 
the  words  used  against  the  insurer,  who  framed  them,  so  as  to 
validate  the  policy,  rather  than  destroy  it:  London  Assurance 
vs.  Companhia  De  Moagens  Do  Barreiro,  167  U.  S.,  157;  Im- 
perial Fire  Ins.  Co.  vs.  Coos  Co.,  151  U.  S.,  462;  National  Bank 
vs.  Insurance  Co.,  95  U.  S.,  673.  This  disposes  of  all  the 
assignments  of  error  made  by  the  plaintiff  in  error,  and  leads 
to  an  affirmance  of  the  judgment. 


SUPREME  COURT  OF  CALIFORNIA. 


.KNARSTON 

v$, 

MANHATTAN  LIFE  INS.  CO.* 

Written  statutary  notice  was  given  insured  to  pay  the  preminm  when  dae, 
bnt  the  day  following  that  on  which  it  was  due  tiie  general  aj^ent  ex- 
tended the  time  to  the  24th  of  the  month.  On  that  day  the  insured 
promised  to  pay  in  a  day  or  two,  but  did  not  pay  the  collector  who  called 
on  the  27thy  and  died  shortly  after.  The  agent  testified  that  he  would 
have  received  the  premium  at  any  time  prior  to  the  death. 

Held,  That  in  the  absence  of  knowledge  by  the  insured  of  any  limitation  on 
the  agent's  power,  the  extension  was  a  waiver  of  forfeiture  for  nonpayment. 

John  H.  Dubst, /or  Appellant. 

Jambs  M.  Allen,  for  Respondent. 

Gaboutte,  J. 

This  is  an  action  brought  to  recover  upon  a  policy  of  life  in- 
surance. The  defense  is  that  the  policy  had  become  forfeited 
prior  to  the  death  of  the  insured  by  reason  of  the  nonpayment 
of  the  fourth  semi-annual  premium.  The  policy  contained  the 
usual  forfeiture  clause  upon  failure  occurring  in  the  payment 
of  premiums  when  due.  The  defendant  company,  being  a  New 
York  corporation,  was  required  by  the  laws  of  that  State  to 
give  a  written  notice  to  the  insured,  at  a  stated  time  before 
the  premium  became  due  and  payable,  notifying  him  of  the 

*Deoition  rendered.  Mftroh  20, 1899. 
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fact  that  such  premium  would  become  due  and  payable  upon  a 
certain  date.  The  giving  of  this  notice  was  made  by  the  law 
of  New  York  a  condition  precedent  to  the  forfeiture  of  the 
policy.    It  is  conceded  that  in  this  case  the  notice  was  given. 

The  facts  giving  rise  to  this  litigation  are  as  follows:  The 
fourth  semi-annual  payment  became  due  upon  November  15, 
1895.  Upon  that  day  the  general  manager  of  the  company 
sent  his  collector  to  Knarston,  the  insured,  to  collect  the  pre- 
mium, but  Knarston  was  absent  from  his  place  of  business. 
This  fact  was  reported  to  the  general  manager,  whereupon  the 
collector  was  again  sent,  upon  November  16th,  to  collect  the 
premium.  One  Gilmor,  representing  Knarston,  thereupon 
went  to  see  Landers,  the  general  manager  and  agent  of  the 
company,  in  reference  to  the  matter,  stating  to  Landers  that 
Knarston  desired  an  extension  until  November  24th  in  which 
to  pay  the  premium.  Landers  then  stated,  in  substance,  that 
such  extension  would  be  given.  Upon  November  25th  the  col- 
lector was  again  sent  to  collect  the  premium,  and  Knarston 
thereupon  promised  to  pay  it  that  day  or  make  some  arrange- 
ment in  reference  to  the  matter.  Upon  November  27th  the 
collector  was  dgain  sent  upon  the  same  errand,  but  failed  to 
get  the  money.  Nothing  further  was  done,  and  upon  Decem- 
ber 2d  the  insured  was  killed  in  a  railroad  accident. 

There  are  but  two  important  questions  involved  upon  this 
appeal,  the  first  one  being:  May  a  general  agent  of  an  insur- 
ance company  waive  the  conditions  of  a  policy  and  extend  the 
time  of  payment  of  a  premium?  This  question  presents  but 
little  difficulty  in  solution,  and  must  be  answered  in  the  affirm- 
ative. Bacon  on  Benefit  Societies  and  Life  Insurance  (section 
426)  states  the  true  rule  when  he  says:  "A  general  agent  has 
power,  unless  specially  restricted  by  limitations  and  instruc- 
tions communicated  to  parties  dealing  with  him,  to  waive  or 
dispense  with  any  of  the  conditions  of  the  policy;  and  the  com- 
pany is  liable  for  all  acts  done  by  him  in  the  course  of  his  em- 
ployment. He  may  waive  conditions  either  in  writing  or 
verbally."  It  will  thus  be  observed  that,  whatever  the  restric- 
tions placed  upon  the  powers  of  a  general  agent  by  the  com- 
pany may  be,  unless  those  restrictions  are  brought  home  to 
the  insured  the  company  is  bound  by  the  acts  of  the  general 
agent.  The  waiver  of  conditions  in  a  policy  of  life  insurance 
by  the  general  agent  is  within  his  apparent  scope  and  author- 
ity, and,  in  the  absence  of  notice  to  the  contrary,  parties  deal- 
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ing  with  such  agent  have  the  right  to  assume  that  all  general 
powers  rest  with  him.  In  this  country,  where  these  companies 
carry  on  business  in  almost  every  State  in  the  Union  through 
the  instruments  of  general  agents,  such  of  necessity  should  be 
the  law.  We  find  ample  authority  to  support  the  text  of  the 
author  from  which  we  have  quoted:  Silverberg  vs.  Insurance 
Co.,  67  Cal.,  36;  Insurance  Co.  vs.  Wilkinson,  13  Wall.,  222; 
Insurance  Co.  vs.  Hayden's  Adm'r,  90  Ky.,  39;  Murphy  vs.  In- 
surance Co.,  3  Baxt.,  440;^  Palmer  vs.  Insurance  Co.,  84  N.  Y., 
63.  It  is  said  in  Joyce  on  Insurance  (section  536):  ^In  general 
it  may  be  stated  that  it  is  conceded  that  a  general  agent  may, 
in  the  absence  of  known  limitations  on  his  authority,  waive  a 
forfeiture  as  well  as  the  company."  It  is  apparent  from  the 
foregoing  authorities  that  it  is  not  sufficient  upon  the  part  of 
the  defendant  to  show  that  Landers  had  no  authority  to  waive 
conditions  in  the  policy,  but  to  such  a  showing  must  be  joined 
the  all-important  fact  that  the  insured^  Knarston,  knew  of  the 
limitations  placed  upon  Landers'  authority.  There  is  an  entire 
absence  of  any  such  showing  in  this  record.  Indeed,  it  ap- 
pears affirmatively  that  the  insured  had  no  such  notice. 

It  is  next  contended  upon  the  part  of  the  appellant  that  de- 
fendant waived  the  payment  of  the  premium  at  the  time  it 
became  due  under  the  policy,  and  hence  there  was  no  forfeiture 
of  the  policy  at  the  date  of  Knarston's  death.  After  careful 
consideration,  we  have  concluded  this  contention  has  full  sup- 
port of  the  law.  The  law  does  not  like  forfeitures,  and  evi- 
dence tending  to  show  the  waiver  of  a  forfeiture  will  be  looked 
upon  with  kindly  eyes.  While  the  time  for  payment  of  premi- 
ums is  a  pure  matter  of  contract  between  the  parties,  and  such 
tim^  may  not  be  extended  by  the  courts,  still  forfeitures  will 
be  avoided  upon  any  reasonable  showing.  The  amount  of  e\i- 
dence  demanded  to  establish  a  forfeiture  is  much  greater  than 
is  needed  to  establish  a  waiver.  Again,  there  need  be  no  direct 
and  specific  agreement  to  waive  the  forfeiture.  A  waiver  may 
be  implied  by  the  acts  and  conduct  of  the  parties.  Speaking 
directly  to  this  question,  it  is  said  in  Titus  vs.  Insurance  Co.  (81 
N.  Y.,  419):  "But  it  miy  be  asperted  broadly  that  if  in  any 
negotiations  or  transactions  with  the  assured,  after  knowledge 
of  the  forfeiture,  it  recognized  the  continued  validity  of  the 
policy,  or  does  acts*  based  thereon,  or  required  the  insured,  by 
virtue  thereof,  to  do  some  act  or  incur  some  trouble  or  expense, 
the  forfeiture,  as  matter  of  law,  is  waived;  and  it  is  now^  settled 
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in  this  court,  after  some  dififerences  of  opinion^  that  such  a 
waiver  need  not  be  based  upon  any  new  agreement  or  an  estop- 
pel.'^ Again,  it  is  said  in  Hanley  vs.  Association  (4  Mo.App., 
253) :  *'Eegard  must  be  had  to  the  element  of  reciprocity.  If  a 
company  keeps  things  open  so  that  it  can  at  any  time  claim  its 
rights  to  premiums,  tvhy  should  not  the  policy  be  regarded  as 
existing  in  resi)ect  to  its  liabilities?  ♦  ♦  ♦  if  the  forfeit- 
are,  whether  full  or  partial,  occurs  eo  instante,  the  insurer 
should  act  accordingly.  If  his  own  acts  show  that  he  does  not 
i^gard  it  as  having  so  occurred,  he  cannot  complain  that  those 
acts  are  made  evidence  against  him.  It  is  no  hardship  that  he 
should  be  made  to  take  one  ground  or  the  other.''  Joyce  says: 
**A8  a  general  rule,  if  the  company  has  treated  the  policy  as 
valid,  and  has  sought  to  enforce  payment  of  the  premium,  or 
has  otherwise,  with  knowledge,  recognized  by  its  own  acts  or 
declarations,  or  those  of  its  agents,  the  policy  as  still  subsist- 
ing, it  waives  thereby  prior  forfeitures:"  Joyce,  Ins.,  §  1370. 
A  waiver  was  held  in  Robinson  vs.  Insurance  Co.  (18  Hun., 
395),  the  court  saying:  "Down  almost  to  the  time  of  the  de- 
struction of  the  property  by  Are  the  defendant  was  making 
vigorous  attempts  to  collect  the  premium  on  the  last  renewal, 
and  showed  no  sign  of  an  intention  to  take  advantage  of  the 
conditions  in  the  policy  which  made  it  void,  but  one  quite  to, 
the  contrary,  of  continuing  the  policy  and  collecting  the  con- 
sideration for  so  doing."  The  identical  principle  here  dis- 
cussed was  under  consideration  in  Murray  vs.  Association  (90 
Cal.,  406),  and  it  is  there  said:  "And  the  rule  is  firmly  estab- 
lished in  this  class  of  cases  that  when  an  insurance  company, 
after  knowledge  of  any  default  for  which  it  might  terminate 
the  contract,  enters  into  negotiations  or  transactions  with  the 
assured  which  recognize  the  continued  validity  of  the  policy 
and  treat  it  as  still  in  force,  the  right  to  claim  a  forfeiture  for 
duch  previous  default  is  waived," — citing  cases. 

Tested  by  the  foregoing  authorities,  there  can  be  but  one 
conclusion  arrived  at  in  this  ckse,  and  that  is  a  waiver  of  the 
forfeiture  is  disclosed  by  the  evidence.  The  express  promise 
of  the  general  agent  to  extend  the  time  of  payment  of  the  pre- 
mium to  November  24th  left  the  policy  in  full  force  and  effect 
to  that  time.  If  the  insured  had  died  during  that  extension, 
there  t^ould  be  no  question  but  that  the  company  would  have 
been  liable.  Indeed,  respondent's  counsel  admitted  such  lia- 
bility at  the  oral  argument.    The  notice  served  upon  the  in- 
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sured  under  the  provisions  of  the  New  York  law  was  to  the 
effect  that  the  policy  would  be  forfeited  upon  November  15th 
if  the  premium  was  not  paid,  yet  it  is  conceded  that  the  forfeit- 
ure at  that  time  was  waived  by  the  ten-day  extension.  Was 
the  right  of  forfeiture  exercised  by  the  company  upon  the  24th 
of  November  or  thereafter?  There  surely  was  no  exercise  of  the 
right  of  forfeiture  at  that  time;  for  upon  the  25th  the  defend- 
ant attempted  to  collect  the  premium,  and  likewise  attempted 
to  collect  it  upon  the  27th.  By  these  acts  of  defendant  it  is 
plain  that  it  considered  the  policy  in  full  force  and  effect  upon 
both  the  25th  and  the  27th.  The  insured  was  killed  upon'  De- 
cember 2d.  Between  the  24th  of  November  and  the  2d  of  De- 
cember, by  no  word,  deed,  act,  or  sign  did  the  defendant  indi- 
cate that  the  policy  was  forfeited.  Upon  the  contrary,  every- 
thing that  was  said  or  done  by  defendant  during  that  time 
indicates  that  it  deemed  the  policy  to  be  in  full  force  and  effect. 
The  general  agent  himself  testifies  that  he  would  have  accepted 
the  premium  at  the  hands  of  the  insured  if  paid  at  any  time 
before  Knarston's  death.  This  statement  is  strong  evidence 
against  defendant's  present  position.  It  casts  a  strong  light 
upon  the  mind  of  the  defendant,  and  shows  almost  conclusively 
that  it  did  not  exercise  the  right  to  claim  a  forfeiture  prior  to 
Knarston's  death,  but,  upon  the  contrary,  considered  the  policy 
as  alive  and  in  full  force  and  effect.  The  cases  all  hold  that 
under  such  circumstances  as  presented  here  the  insurance 
company  may  not  blow  both  hot  and  cold  at  the  same  time, 
in  other  words,  it  cannot  be  allowed  to  say  that  the  policy  was 
canceled  prior  to  Knarston's  death,  and  at  the  same  time  de- 
clare that  it  was  ready  and  willing  to  accept  the  premium  at 
«ny  moment  before  his  death.  If  the  policy  was  canceled,  it 
had  no  right  to  reanimate  it  by  the  mere  acceptance  of  a  pre- 
mium. The  defendant  has  no  right  to  say,  ^^narston  having 
met  with  sudden  death,  the  policy  is  canceled  because  the  pre- 
mium was  not  paid;"  and  in  the  same  breath  also  say,  ^^If 
Knarston  had  not  met  such  death,  we  would  not  have  consid- 
ered the  policy  canceled,  but  would  have  accepted  the  pre- 
mium if  offered. 

Much  stress  is  laid  by  respondent  upon  the  written  notice 
served  upon  the  insured  prior  to  November  16th,  as  required 
by  the  laws  of  the  State  of  New  York.  That  notice  was  simply 
a  condition  precedent  to  the  forfeiture  of  the  policy.  The  serv- 
ing of  the  notice  in  no  way  or  degree  barred  the  company  from 
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thereafter  waiving  the  forfeiture,  if  it  felt  so  disposed.  And 
that  the  forfeiture  was  waived  for  the  space  of  ten  days  after 
November  15th  cannot  be  denied.  The  promise  to  give  a  ten 
days'  extension  of  time  in  which  to  pay  the  premium  accom- 
plished the  result.  The  fact  that  this  promise  was  made  upon 
November  16th,  the  day  after  the  premium  became  due,  is  im- 
material. It  is  said  in  Insurance  Co.  vs.  Norton  (96  XJ.  S.,  241): 
*'On  the  other  hand,  if  the  agreement  be  made  after  the  note 
matures,  such  agreement  is  itself  a  recognition  on  the  com- 
pany's part  of  the  continued  existence  of  the  policy,  and  conse- 
quently of  its  election  to  waive  the  forfeiture."  Conceding, 
rpon  the  expiration  of  the  ten  days'  extension,  that  the  forfeit- 
ure would  take  place  in  the  presence  of  nonaction  upon  the  part 
of  the  parties  to  the  contract,  still  we  have  no  such  case.  De- 
fendant thereafter  treated  the  contract  of  insurance  as  still  in 
force.  By  its  conduct  it  affirmatively  indicated  that  as  yet  it 
did  not  insist  upon  a  forfeiture.  Aside  from  the  original 
notice,  the  effect  of  which  has  been  entirely  neutralized  by  its 
subsequent  conduct,  the  defendant  indicated  no  intention  dur- 
ing Knarston's  life  of  claiming  a  forfeiture.  After  Kiiarston's 
death,  in  view  of  its  previous  conduct,  it  was  too  late  to  make 
the  claim.  For  the  foregoing  reasons  the  judgment  is  re- 
versed, and  the  cause  remanded  for  a  new  trial. 
We  concur:   Van  Dyke,  J. ;  Harrison,  J. 


UNITED  STATES  CIRCUIT  COURT  OF  APPEALS. 

Sixth  Cikcuit. 


PALATINE  INS.  CO. 
vs. 

EWING   BT  AL.  • 

The  policy  provided  it  should  be  void  in  case  of  other  insaranoe  not  indorsed 
thereon.  A  rider  forming  part  of  the  oontraot  provided  that  total  insur- 
ance limited  to  three-fourths  of  the  cash  value  was  permitted.  The  com- 
pany knew  of  other  existing  insurance  at  the  time  of  contracting  which 
was  not  otherwise  indorsed. 

Held^  That  the  rider  permitted  other  existing  or  subsequent  insurance,  up  to 
three-fourthe  of  tne  value,  without  specific  indorsement. 

*  Deei«lon  rendered.  March  7, 1899. 
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Statement  of  facts  by  Sevebens,  D.  J. 

On  the  3d  day  of  April,  1895,  the  plaintiff  in  error,  the  Pala- 
tine Insurance  Company,  issued  its  policy  of  insurance  in  the 
sum  of  $3,000  to  Grerstle  Bros.,  on  their  stock  of  merchandise  at 
Pulaski,  Tenn.  Gerstle  Bros.,  on  November  21,  1895,  made  an 
assignment,  which  included  the  insured  merchandise,  to  the 
defendants  in  error,  Solinsky  and  Ewing,  as  trustees  for  the 
benefit  ef  their  creditor.  On  the  following  day  they  also  as- 
signed to  the  said  Solinsky  and  Ewing  the  above-mentioned 
policy  of  insurance.  On  the  night  of  November  23,  1895,  the 
insured  property  was  partially  destroyed  by  fire,  the  damage 
amounting  to  $1G,250.  There  was  other  insurance  on  the  prop- 
erty at  the  time  when  this  policy  was  issued,  and  the  whole 
amount  of  insurance,  including  the  latter,  was  |7,500.  On  the 
day  before  the  fire  occurred,  the  trustees,  Ewing  and  Solinsky, 
procured  three  additional  contracts  of  insurance  on  the  as- 
signed stock  of  |2,500  each,  without  the  knowledge  of  the  Pala- 
tine Ins.  Co.  Upon  the  refusal  of  the  Palatine  Ins.  Co.  to 
recognize  its  liability  upon  the  policy  issued  by  it  as  above 
stated,  this  action  was  brought  by  Ewing  and  Solinsky,  as 
trustees,  to  recover  thereon.  The  defense  was  that  the  policy 
was  avoided  by  the  additional  insurance  procured  by  the  trus- 
tees on  the  23d  of  November,  as  above  stated.  The  ground  for 
this  defense  was  a  clause  in  the  policy  which  reads  as 
follows: — 

^'This  entire  policy,  unless  otherwise  provided  by  an  agree- 
ment indorsed  hereon  or  added  thereto,  shall  be  void  if  the 
insured  now  has,  or  shall  hereafter  make  or  procure,  any 
other  contract  of  insurance,  whether  valid  or  not,  on  prop- 
erty covered  in  whole  or  in  part  by  this  policy." 

The  plaintiffs  relied  on  the  last  two  of  the  following  clauses, 
which  were  contained  in  a  rider,  or  additional  paper,  attached 
to  the  policy  of  insurance  at  the  time  of  its  issuance: — 

"It  is  part  of  the  consideration  of  this  policy,  and  the  basis 
upon  which  the  rate  of  premium  is  fixed,  that  in  the  event  of 
loss  this  company  shall  not  be  liable  for  an  amount  greater 
than  three-fourths  of  the  actual  cash  value  of  the  property 
covered  by  this  policy  at  the  time  of  such  loss;  and  in  the 
case  of  other  insurance,  whether  policies  are  concurrent  or 
not,  then  for  only  its  pro  rata  proportion  of  such  three- 
fourths  value."  "Total  insurance  permitted  is  hereby 
limited  to  three-fourths  of  the  cash  value  of  the  property 
herebv  covered,  and  to  be  concurrent  herewith."    "Attached 
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to,  and  forming  part  of,  policy  No.  444,567  of  the  Palatine  In- 
surance Company.    Will  S.  Ezell,  Agent." 

Upon  the  trial  of  the  case  the  plaintiffs  contended  that  the 
proviso  contained  in  the  clause  upon  which  the  insurance  com- 
pany relied  was  fulfilled  by  attaching  to  the  policy  the  "three- 
fourths  value  clause,"  as  it  is  termed  in  the  record,  and  which 
is  above  set  forth.  On  the  other  hand,  it  was  contended  by 
the  insurance  company  that  this  attached  clause  only  had  the 
effect  to  limit  the  amount  of  subsequent  insurance  in  case  con- 
sent should  be  given  to  the  procuring  of  the  same.  The  court 
held  with  the  defendant, — that  this  latter  was  the  proper  con- 
struction of  the  policy  with  the  attached  clause.  Thereupon 
the  plaintiffs  were  allowed,  against  the  objection  and  exception 
of  the  defendant,  to  introduce  evidence  tending  to  show  that  it 
had  formerly  been  the  practice  of  the  agent  of  the  company  at 
Pulaski  to  issue  policies  like  that  in  question  without  the 
three-fourths  value  clause  above  quoted;  and  in  case  the  in- 
sured desired  to  obtain  further  insurance,  and  the  company 
consented  to  it,  such  consent  was  written  upon  the  face  of  the 
policy,  but  that  after  a  certain  date  (which  was  a  considerable 
time  anterior  to  the  issuance  of  this  policy)  the  use  of  the 
*Hhree-fourths  value  clause"  was  inaugurated  in  the  business 
of  the  defendant;  and  thereafter,  when  that  clause  was  at- 
tached to  the  policy  .of  insurance,  the  practice  of  writing  the 
consent  into  the  policy  in  case  of  further  insurance  permitted 
by  the  company,  was  discontinued.  Evidence  was  given  by 
both  parties  relative  to  this  practice  by  the  defendant's  agent, 
and  also  in  respect  to  the  custom  of  other  insurance  companies 
at  that  place  in  the  transaction  of  insurance  business  there. 
Peremptory  instructions  to  the  jury  in  favor  of  the  defendant 
were  requested  by  counsel  upon  the  ground  that  the  alleged 
custom  by  which  the  defendant  was  proposed  to  be  bound  had 
not  been  established.  This  request  was  refused  by  the  court 
and  an  exception  was  duly  taken.  The  trial  judge  submitted 
the  case  to  the  jury  upon  the  question  as  to  whether  or  not 
such  a  usage  or  custom  on  the  part  of  the  defendant  company 
had  been  proved,  and  instructed  them,  if  the  custom  was  found 
to  exist,  was  known  to  the  insured,  and  relied  on  by  them,  and 
was  known  to  the  company,  and  it  did  not  object  to  it,  but  con- 
sented to  it,  then  the  company  would  be  estopped  to  claim  that 
the  failure  to  procure  its  express  consent  to  the  additional  in- 
surance by  the  insured  would  avoid  the  policy.    This  instruc- 
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tion  was  duly  excepted  to  by  the  defendant.  The  jury  ren- 
dered a  verdict  for  the  plaintiffs  for  the  amount  of  the  policy, 
and  judgment  was  entered  accordingly.  The  errors  assigned  by 
the  plaintiff  in  error  relate  to  the  rulings  of  the  court  in  the  ad- 
mission of  the  evidence  offered  to  show  the  usage  and  custom 
of  defendant,  above  mentioned,  and  to  the  sufficiency  of  such 
evidence  to  establish  such  custom. 

Before  Taft  and  Lurton,  Circuit  Judges,  and  Severens,  Dis- 
trict Judge. 

Sevebens,  D.  J. 

The  only  controversy  between  the  parties  raised  upon  the 
trial  in  the  circuit  court  related  to  the  sufficiency  of  the  con- 
sent of  the  insurance  company  to  the  additional  insurance  pro- 
cured by  the  trustees  on  the  23d  day  of  November,  1895, — ^the 
day  before  the  fire.  And  the  only  question  which  we  are  re- 
quired to  determine  is  whether  the  court  committed  any  error 
in  its  rulings  upon  that  subject  for  which  the  judgment  ought 
to  be  reversed.  The  trial  judge  was  of  the  opinion  that  upon 
the  proper  construction  of  the  policy  and  the  clauses  contained 
in  the  rider  attached  thereto  such  consent  was  not  made  out, 
and  in  consequence  of  that  ruling  the  parties  went  into  further 
'  evidence  upon  the  question  whether  there  had  been  a  custom 
in  the  course  of  the  defendant's  business  at  Pulaski,  known  to 
the  defendant,  and  relied  upon  by  the  insured,  whereby  the 
attaching  of  the  so-called  "three-fourths' value  clause"  to  the 
policy  was  treated  as  signifying,  without'more,  the  consent  of 
the  company  to  additional  insurance  to  the  limit  therein  pre- 
scribed. Upon  mature  consideration  we  are  of  the  opinion 
that  the  plaintiff's  contention  in  the  circuit  court  in  respect  to 
the  construction  of  the  policy  and  the  attached  clause  was 
right,  and  that  they  did  import  a  present  consent,  at  the  time 
when  the  policy  was  issued,  to  additional  insurance  not  in  ex- 
cess of  three-fourths  of  the  value  of  the  insured  property, 
which  limit  it  is  not  claimed  was  transcended. 

It  is  not  necessary  to  hold  that  the  consent  intended  by  the 
clause  in  the  policy  proper  was  a  permission  to  be  thereafter 
given.  It  might  be  a  consent  given  contemporaneously  with 
the  issuance  of  the  policy  itself.  Indeed,  it  is  not  unusual  in 
such  instruments  to  employ  language  which,  although  it  might 
upon  one,  and  perhaps  the  more  common,  interpretation  in 
ordinary  use,  have  reference  to  the  future,  yet,  upon  compari- 
son with  other  provisions  therein,  indicates  that  reference  was 


Digitized  by 


Google 


1899.]  Palatine  Ins.  Co.  vs.  Ewing  d  aL  466 

had  in  the  general  form  to  the  final  insertion  in  the  instrument 
of  special  provisions  which  might  or  might  not  be  required  to 
express  the  contract  in  the  particular  case.    An  instance  of 
the  flexibility  of  language  in  such  instruments  is  found  in  the 
very  case  we  have  under  consideration.    The  policy  declares 
that  it  shall  be  void  '^if  the  insured  now  has"  other  insurance. 
But  the  insured  did,  in  fact,  have  other  insurance,  and  this 
fact  was  known  to  the  insurer.      The  "three-fourths  clause" 
was  added,  and  it  is  not  doubted,  we  suppose,  that,  although 
literally  its  language  points  to  prospective  insurance,  the 
words  "total  insurance  permitted"  refer  to  aild  include  the  in- 
surance already  existing  at  the  date  of  the  policy.    That  this 
would  be  the  effect  of  such  a  stipulation  in  such  circumstances 
was  held  in  Kimball  vs.  Insurance  Co.,  8  Gray,  33,  and  Blake 
vs.  Insurance  Co.,  1?  Gray,  265.      The  only  "permission"  of 
such  previous  insurance  is  that  found  in  the  attached  "three- 
fourths  clause,"  and  it  is  by  that  clause  that  the  limitation  is 
imposed  upon  the  amount  of  prior  insurance  which  would  be 
permitted.    The  prior  insurance  was  parcel  of  that  amount, 
but  the  language  of  the  permission  makes  no  distinction  be- 
tween that  already  obtained  and  that  contemplated  as  addi- 
tional thereto.    It  is  not  reasonable  to  suppose  that  the  parties 
anticipated  any  further  agreement  upon  that  subject.    It  is  to 
be  further  noticed  that  the  clause  in  the  policy  requires  the 
consent  to  be  by  an  agreement  "indorsed  hereon  or  added 
thereto."    The  "three-fourths  clause"  responds  to  this  by  char- 
acterizing itself  as  "attached  to  and  forming  part  of  policy  No. 
444,557  of  the  Palatine  Ins.  Co."      This  interpretation  is  the 
same  as  that  which  the  agent  of  the  company  who  issued  this 
policy  testified  he  had  acted  upon  in  transacting  the  business 
of  the  company  at  that  place.      He  was  supplied  by  it  with 
blank  policies  and  these  clauses  to  be  used  as  occasion  should 
require,  and  when  other  insurance  was  intended  to  be  per- 
mitted he  used  the  "three-fourths  clause,"  which  covered  the 
whole  subject,  once  for  all. 

But,  if  this  conclusion  were  not  so  clear  as4t  seems  to  us  to 
be,  and  were  only  a  permissible  one,  there  are  several  estab- 
lished rules  of  construction  applicable  to  the  subject  which 
concur  in  inducing  the  same  result.  One  of  those  rules  is  that 
forfeitures  are  not  favored  in  law,  and  the  courts  will  seek  to 
find,  if  fairly  possible,  such  a  construction  of  the  contracts  of 
parties  as  will  relieve  them  from  the  inequitable  consequences 

VOL.  XXVIII.-80. 


Digitized  by 


Google 


466  United  States  Circuit  Court  of  Appeals.  [May, 

arising  therefrom :  New  York  Indians  vs.  U.  6.,  170  U.  S.,  1,  25; 
Tiflfany  vs.  Bank,  18  Wall., 409;  Gotten  vs.  Casualty  Co.,41  Fed., 
506;  Jackson  vs.  Same,  21  C.  C.  A.,  394;  May,  Ins.  (2d  Ed.),  §§ 
170,  376.  Another  rule  which  is  especially,  but  not  solely  appli- 
cable to  insurance  contracts  is  that,  when  the  meaning  of  the 
instrument,  taken  as  a  whole,  is  doubtful,  its  several  provisions 
should  be  construed  favorably  to  the  party  to  whom  the  un- 
dertaking is  made,  and  most  strongly  against  the  party  in 
whose  interest  the  provisions  are  introduced.  Insurance  Co. 
vs.  Wright,  1  Wall.,  456,  468;  National  Bank  vs.Insurance  Co., 
95  U.  S.,  673,  678;  Moulor  vs.  Insurance  Co.,  Ill  U.  S.,335;  In- 
surance Co.  vs.  McConkey,  127  U.  S.,  661,  666;  Thompson  vs. 
Insurance  Co.,  136  U.  S.,  287, — are  some  of  the  many  eases  in 
which  this  rule  is  stated  and  applied.  Still  another  rule  is 
that,  where  a  special  provision  is  added  to  the  formal  contract, 
the  special  provision  will  be  taken  to  dominate  the  formal  part 
upon  the  principle  that  it  more  surely  expresses  the  final  pur- 
pose of  the  parties.  It  rests  upon  the  same  presumption  which 
is  applied  in  giving  preference  to  the  written  language  inserted 
in  an  instrument  containing  formal  printed  language  relating 
to  the  same  subject,  for  the  reason  that  the  former  indicates 
that  the  attention  of  the  parties  was  more  particularly  called 
to  the  written  parts:  May,  Ins.  (2d  Ed.),  §  177;  Wood,  Ins.  (Ist 
Ed.),  §  62. 

As  this  determination  is  decisive  of  the  main  question  before 
us,  the  exceptions  taken  to  the  rulings  of  the  court  in  respect 
to  the  admission  of  evidence  to  prove  a  practice  or  usage  in  the 
conduct  of  insurance  business  at  Pulaski  are  immaterial,  and 
the  correctness  of  the  rulings  upon  that  subject  need  not  be 
considered.  If  there  was  error  in  that  regard,  it  was  nj)t  pre- 
judicial.   The  judgment  will  be  aflftrmed,  with  costs. 
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NEW  YORK  LIFE  INS.  CO. 

DAVIS  KT  AL.* 

D.  took  ont  two  policies  on  his  life  for  the  benefit  of  his  estate  and  assigned 
them  to  bis  employer,  who  had  advanced  the  premiums.  The  employer 
was  charged^  under  sniqiicions  circumstances,  with  causing  the  death  of 
D.,  but  on  trial  was  acquitted. 

Beld,  That  the  law  will  not  presume  fraud,  and  a  decree  forfeiting  the  amount 
of  premiums  to  the  company  and  giving  the  balance  of  the  insurance  to 
the  estate  will  not  be  disturbed. 

E.  W.  Saunders,  for  Appdlant. 

Wm.  Bi.  Peyton,  Haibston  &  Obayelt^  B.  B.  Munford,  and  Peat- 
boss  &  Habris,  for  Appellees. 

BlELT,  J. 

On  May  29, 1895,  a  policy  of  insurance  was  issued  by  the  ap- 
pellant to  John  W.  T.  Davis  upon  his  life  for  |1,000,  and  on 
June  30,  1895,  it  issued  to  him  another  policy  upon  his  life  for 
f3,000.  Both  policies  were  taken  out  by  Davis  for  the  benefit 
of  his  estate,  and  were  both  assigned  by  him,  on  June  27, 1895, 
to  W.  W.  Lester,  who  had  advanced  for  him  the  premium  on 
each  policy.  '    , 

On  February  24,  1896,  Davis  died  under  circumstances  indi- 
cating that  he  had  been  poisoned,  and  suspicion  pointed  to  Les- 
ter aa  the  perpetrator  of  the  suspected  crime.  He  was  arrested, 
indicted,  and  tried  in  the  county  court  of  Henry  County,  but 
acquitted. 

In  the  meantime,  the  father  of  Davis,  he  being  the  distributee 
of  the  deceased,  filed  his  bill  to  enjoin  Lester  from  collecting, 
and  the  insurance  company  from  paying,  to  him  the  money  due 
on  the  policies,  and  to  compel  the  payment  of  the  policies  to 
the  administrator  of  the  deceased  when  appointed,  except  so 
far  as  necessary  to  reimburse  Lester  for  the  premiums  he  had 
advanced.  The  father  subsequently  qualified  as  the  adminis- 
trator of  his  son,  and  the  suit  thereafter  proceeded  in  his  name 
as  such  fiduciary. 

The  company  resists  all  liability  on  the  policies,  upon  the  al- 
leged ground  that  the  application  for  the  insurance  was  not 
the  result  of  the  volition  of  Davis,  and  did  not  emanate  from 

^Deelskm  rendered,  Feb.  8, 1899. 


Digitized  by 


Google 


468  Supreme  Court  of  Appeale  cf  Virginia. 

him,  but  that  he  was  induced  by  Lester  to  take  out  the  policies, 
and  that  it  was  only  at  the  instigation  and  by  the  persuasion  of 
Lester  that  he  did  so;  that  Lester,  at  the  time  he  induced 
DaTis  to  effect  the  insurance,  had  formed  the  purpose  to  pro- 
cure from  Davis  an  assignment  of  the  policies,  and  then  take 
his  life,  in  .order  to  collect  the  policies;  and  that,  when  the 
policies  were  issued  to  Davis,  Lester  did  procure  from  him  an 
assignment  of  them  to  himself,  and  subsequently  murdered 
him. 

It  was  conceded  that,  if  the  policies  were  taken  out  by  Davis 
in  good  faith  and  were  valid  in  their  incipiency,  their  subse- 
quent assignment  to  Lester,  although  procured  by  him  with  a 
view  to  the  murder  of  the  insured  and  the  collection  of  the  poli- 
cies, would  not  prevent  a  recovery  on  them  for  the  estate  of  the 
deceased. 

Upon  the  company  rests  the  burden  of  making  good  its  de- 
fense and  establishing  the  alleged  fraud.  This  it  undertook  to 
do,  and  it  may  be  conceded  that  a  number  of  facts  and  circum- 
stances were  shown  in  evidence  which  tend  to  excite  suspicion 
that  there  was  some  foundation  for  the  accusation  of  the  com- 
pany; but,  upon  a  full  and  careful  consideration  of  all  the  evi- 
dence, it  falls  short  of  that  clear  and  satisfactory  proof  re- 
quired to  establish  fraud.  Fraud  may  be  proved  by  circum- 
stances as  well  as  by  direct  evidence,  but  the  circumstances,  as 
in  the  case  of  direct  evidence,  must  clearly  and  satisfactorily 
establish  the 'fraud.  It  is  not  assumed  on  doubtful  evidence  or 
circumstances  of  mere  suspicion.  It  must  be  clearly  and  dis- 
tinctly proved.  The  law  never  presumes  fraud,  but  the  pre- 
sumption is  always  in  favor  of  innocence  and  honesty:  Engleby 
vs.  Harvey,  93  Va.,  440,  26  8.  E.,  225. 

An  effort  was  made  to  liken  this  case  to  that  of  Insurance 
Co..  vs.  Armstrong  (117  U.  S.,  591),  but  the  two  cases  are  very 
dissimilar  in  their  material  features. 

In  that  case  it  was  proved  that  the  application  for  the  insur- 
ance was  instigated  by  Hunter,  and  the  policy  procured  wholly 
for  his  benefit.  It  appeared  in  evidence  that  on  the  3d  or  4th 
of  December,  1877,  Hunter  made  inquiry  at  the  office  of  the 
company,  in  Philadelphia,  as  to  the  rates  of  insurance  on  the 
life  of  a  person  aged  about  40  or  41  years,  upon  an  endowment 
policy  of  20  years;  stating  that  he  thought  of  insuring  for  his 
own  benefit  the  life  of  a  person  in  the  sum  of  |10,000.  After 
some  conversation  on  the  subject  of  Insurance  generally,  he 
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left;  stating  that  the  person  to  be  insured  would  probably  call 
in  a  day  or  two.  On  the  5th  of  the  month,  Armstrong  called, 
and  informed  the  agent  that  he  came,  at  the  request  of  Hunter, 
to  make  application  for  a  life  insurance.  He  was  thereupon 
examined,  and,  after  answering  the  questions  usually  pro- 
pounded to  applicants,  he  signed  a  formal  application,  leaving 
blank,  however,  the  place  for  the  amount  of  the  insurance  de- 
sired and  for  the  answer  to  the  question  respecting  the  manner 
of  paying  the  premiums.  He  at  the  same  time  executed  an 
assignment  of  the  policy,  leaving  blanks  for  its  date  and  that 
of  the  policy  and  for  the  name  and  residence  of  the  assignee, 
This  was  his  entire  connection  with  the  transaction.  In  the 
afternoon  of  the  same  day,  or  on  the  following  morning.  Hun- 
ter informed  the  office  that  the  amount  of  the  insurance  desired 
was  110,000,  and  that  it  would  be  more  convenient  for  him  to 
pay  the  premiums  quarterly.  The  blanks  left  by  Armstrong 
in  the  application  were  thereupon  filled,  and  the  application 
forwarded  to  the  home  office  of  the  company  in  New  York. 
Before  the  receipt  of  the  policy  at  the  office  in  Philadelphia, 
Hunter  called  and  paid  the  premium,  and  stated  that  his  law- 
yer would  call  for  the  policy.  Some  days  thereafter  his  lawyer 
received  the  policy  and  the  assignment,  and  they  were  subse- 
quently delivered  to  Hunter.  Within  six  weeks  thereafter 
Armstrong  was  attacked  at  night,  and  died  from  the  wounds 
he  received.  Suspicion  fell  upon  Hunter  as  the  perpetrator  or 
instigator  of  the  attack.  He  was  accordingly  arrested  and  tried 
for  the  murder  of  Armstrong,  convicted,  and  sentenced  to  be 
hanged,  and  the  sentence  executed. 

In  the  case  at  bar,  the  application  for  the  insurance  was 
made  by  Davis,  and  not  by  Lester.  It  was  applied  for  by 
Davis,  for  the  benefit  of  his  estate,  and  not  for  the  benefit  of 
Lester.  There  is  no  evidence  of  any  agreement  at  the  time  the 
insurance  was  applied  for,  or  at  any  other  time  prior  to  the 
assignment,  that  Davis  was  to  assign  the  policies  to  Lester.  It 
is  true  that  he  was  encouraged  by  Lester  to  take  out  the  poli- 
cies, but  he  was  also  encouraged  by  the  other  persons  present, 
— at  least  when  the  first  policy  was  applied  for.  The  policies 
were  issued  by  the  company,  and  delivered  to  Davis  as  their 
owner;  and  he  afterwards  assigned  them  to  Lester,  in  whose 
employment  he  was,  and  who  had  promised  to  see  the  first  pre- 
miums on  the  policies  paid,  and  did  pay  them  before  the 
assignment. 
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In  Insurance  Co.  vs.  Armstrong,  supra,  it  was  stated  bj  the 
court  that,  "the  assignment  conveying  to  Hunter  the  whole  in- 
terest of  the  assured,  his  representatives  alone  would  have  a 
valid  claim  under  it,  if  the  policy  were  not  void  in  its  incep- 
tion;" but  Lester,  even  if  he  honestly  acquired  the  assignment 
of  the  policies  on  the  life  of  Davis,  the  policies  not  being  proved 
to  be  void  in  their  inception,  would  have  only  had  a  claim 
under  them  for  the  amount  necessary  to  reimburse  him  for  the 
premiums  he  had  paid.  However  valid  the  transaction,  this 
was  all  that  he  could  recover,  in  any  event,  and  the  residue  of 
the  proceeds  of  the  policies  belong  to  the  estate  of  the  insured: 
Boiler  vs.  Moore's  Adm'r,  86  Va.,  512,  and  Long  vs.  Britannia 
Co.,  94  Va.,  594. 

The  court,  by  its  decree,  forfeited  to  the  company  an  amount 
equal  to  the  premiums  paid  by  Lester,  and  only  decreed  the 
residue  of  the  policies  to  be  paid  to  the  estate  of  the  insured. 
The  evidence  does  not  justify,  nor  public  policy  require,  a  de- 
cree more  favorable  to  the  appellant. 

The  decree  must  be  aflflrmed. 

Cardwell,  J.,  absent. 


SUPREME  COURT  OF  VERMONT. 


BAKER 

va, 

SPAULDINGetal.* 

The  ai^nt  in  Yermont  Informed  tiie  insured  that  hU  risk  conld  only  be  placed 
in  an  unauthorized  company,  and  he  could  onlv  act  as  agent  tor  in- 
sured. He  forwarded  tne  a]^plication  signed  by  insured  to  the  home 
office  of  the  mutual  company  in  Massachusetts,  and  was  instructed  by  it 
to  collect  the  premium  on  the  policy  which  was  forwarded  to  him. 

Heldf  In  an  action  by  the  receiver  of  the  company  to  recover  an  assessment  on 
the  insured,  that  the  policy  was  a  Massachusetts  contract,  governed  by 
the  laws  of  that  State  and  valid  under  the  laws  of  Yermont  permitting 
residents  to  insure  at  the  home  offices  of  unauthorized  companies. 

Heidj  That  the  assessment  made  in  Massachusetts  was  enforcible  in  Yermont. 

Bates,  May  &  Simonds  and  H.  B.  Howe, /or  Plaintiff. 
Fabmham  &  Porter, /or  Defendants. 

•Decition  rendered,  Jan.  38, 1899. 
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Stabt,  J. 
The  plaintiff,  as  receiver  of  the  Continental  Mutual  Fire  In- 
surance Company,  of  Boston,  Mass.,  seeks  to  recover  an  assess- 
ment made  against  the  defendants,  who  were  insured  under  the 
following  circumstances:  Francis  Switzer  was  an  insurance 
.agent  at  St.  Johnsbury,  doing  business  for  several  foreign  com- 
panies authorized  to  do  business  in  this  State.  In  the  course 
of  his  business  he  received  letters  from  other  companies,  ask- 
ing him  to  give  them  any  insurance  he  could  not  place  in  his 
own  companies.  Among  these  companies  was  the  Continental, 
which  was  not  authorized  to  do  business  in  this  State.  Switzer 
had,  for  some  time,  carried  the  insurance  of  the  defendants.  A 
policy  was  canceled,  and  Switzer  was  unable  to  place  it  with 
any  of  his  companies,  and  so  informed  the  defendants,  telling 
them  he  could  put  them  .in  the  Continental,  but  that  the  com- 
pany was  not  authorized  to  do  business  in  this  State,  and  that 
he  should  have  to  act  as  their  agent  in  the  matter;  and  the  busi- 
ness proceeded  under  that  understanding.  Switzer  made  out 
an  application,  had  it  signed  by  the  defendants,  and  mailed  it 
to  the  company.  The  company  accepted  the  application,  is- 
sued the  policy,  and  mailed  it  to  Switzer,  with  a  request  that 
he  collect  the  premium;  and  Switzer  delivered  the  policy  to 
the  defendants.  There  was  a  loss  under  the  policy,  which  was 
paid.  The  defendants  insist  that  the  company,  in  issuing  and 
delivering  the  policy  under  these  circumstances,  was  transact- 
ing insurance  business  in  this  State,  contrary  to  V.  S.  §  4181, 
'  and  that  for  this  reason  payment  of  the  assessment  cannot  be 
enforced  in  this  State;  but  we  think  the  transaction  was  a  pro- 
curing of  insurance  at  the  home  oflftce  of  the  company,  and  was 
permissible  under  V.  S.  §  4182,  which  authorizes  the  insurance 
commissioners,  under  certain  conditions,  to  license  foreign 
companies  to  do  insurance  business  in  this  State  by  licensed 
resident  agents,  and  provides  that  its  provisions  shall  not  be 
construed  to  prohibit  residents  of  this  State  from  procuring  in- 
surance at  the  home  office  of  any  foreign  company.  Such  con- 
tracts are  excepted  from  the  prohibition  against  foreign  insur- 
ance companies  doing  business  in  this  State  without  a  license, 
and  are  clearly  enforcible  in  this  State.  The  defendants 
knew  that  the  company  was  not  authorized  to  do  business  in 
this  State.  Knowing  this,  they  proceeded  to  procure  insur- 
ance at  the  home  office  of  the  company,  and,  under  the  findings, 
it  must  be  held  that  they  made  Switzer  their  agent  to  procure 
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such  insurance.    He  wrote  their  application,  and  sent  it  to  the 
company,  and  the  company  accepted  the  application,  issued  its 
policy,  and  mailed  it,  from  its  home  office  in  Boston,  to  Switzer, 
with  a  request  that  he  collect  the  premium.      There  was  no 
condition  attached  to  the  delivery,  and  nothing  to  indicate  that 
the  policy  was  not  to  be  operative  and  binding  from  its  date,  or 
from  the  date  of  the  application;  and  the  delivery  thus  made 
was  a  delivery  of  the  policy  to  the  defendants  in  Boston.    The 
delivery,  thus  made,  in  law  ihust  be  regarded  the  same  as  it 
would  have  been  had  the  application  been  sent  by  the  defend- 
ants personally,  and  the  policy  mailed  to  them  with  a  request 
to  pay  the  premium.    The  contract  took  effect  when  the  policy 
was  deposited  in  the  post  office  in  Boston,  was  a  Massachusetts 
contract,  and  governed  by  the  laws  of  that  State.    Hartford 
Steam-Boiler  Inspection  &  Insurance  Go.  vs.  Lasher  Stocking 
Co.  (66  Vt.,  439),  was  an  action  to  recover  an  .insurance  pre- 
mium.   The  application  was  made  at  the  solicitation  of  a  spe- 
cial agent  of  the  plaintiff,  and  was  delivered  to  the  agent  in 
this  State,  and  by  him  transpiitted  to  the  branch  office  of  the 
plaintiff  in  New  York.    The  plaintiff  deposited  in  the  mail  in 
New  York  City  an  envelope  containing  the  policy  of  insurance 
in  accordance  with  the  terms  of  the  application,  and  the  same 
was  duly  received  by  the  defendant.    It  was  held  that  the  con- 
tract took  effect  when  the  policy  was  deposited  in  the  post 
office  in  New  York,  and  was  a  New  York  contract,  and  gov- 
erned by  the  laws  of  that  State.    Hyde  vs.  Goodnow  (3  N.  Y., 
266),  was  an  action  to  recover  a  premium  note.    The  company's 
agent  received  from  a  resident  of  Ohio  an  application  for  insur- 
ance, and  transmitted  it  to  the  office  of  the  company  in  New 
York,  where  it  was  approved,  and  a  policy  issued,  and  trans- 
mitted to  the  defendant  by  mail.    It  was  held  that  the  con- 
tract was  made  in  New  York,  and  therefore  that  the  contract 
was  not  within  the  prohibition  of  the  statute  of  Ohio  declaring 
that  "no  policy  of  insurance  shall  be  signed,  issued,  or  deliv- 
ered" in  that  State  by  a  company  not  chartered  by  the  laws 
thereof,  except  by  the  agent  of  such  company,  who  should  first 
have  obtained  a  license  in  the  manner  prescribed  by  the  act. 
In  Western  vs.  Insurance  Co.  (12  N.  Y.,  258),  the  application 
was  made  in  Canada,  and  there  delivered  to  the  mutual  agent 
of  the  parties,  and  by  him  sent  to  the  company  in  New  York. 
The  application  was  there  accepted,  a  policy  issued,  and  sent 
to  the  mutual  agent  of  the  parties  in  Canada,  to  be  delivered  to 
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the  applicant,  and  it  was  there  delivered  to  him.  It  was  held 
that  the  contract  of  insurance  was  made  in  New  York,  was 
there  to  be  performed,  and  its  validity  depended  upon  its  laws. 
The  statute  of  Massachusetts  (section  47,  c.  522,  St.  1894), 
which  was  found  authentic  by  the  court*  below,  provides  as 
follows: — 

"Whenever  a  mutual  fire  insurance  company  is  not  pos- 
sessed of  cash  funds  above  its  insurance  reserve,  sufficient 
for  the  payment  of  incurred  losses  and  expenses,  it  shall 
make  an  assessment  for  the  amount  needed  to  pay  such 
losses  and  expenses  upon  its  members  liable  to  assessment 
therefor  in  proportion  to  their  several  liability.      The  com- 
pany shall  cause  to  be  recorded  in  a  book  kept  for  that  pur- 
'    pose  the  order  for  such  assessment,  together  with  a  state- 
ment which  shall  set  forth  the  condition  of  the  company,  at 
the  date  of  the  order,  the  amount  of  its  cash  assets  and  of  its 
deposit  notes  or  other  contingent  funds  liable  to  the  assess- 
ment, the  amount  of  the  assessment  called  for  and  the  par- 
ticular losses  or  other  liabilities  it  is  made  to  provide  for. 
Such  record  shall  be  made  and  signed  by  the  directors  who 
voted  for  the  order,  before  any  part  of  the  assessment  is  col- 
lected, and  any  person  liable  to  the  assessment  may  inspect 
and  take  a  copy  of  the  same.^* 

The  official  records  of  the  company  show  an  assessment,  and 
a  substantial  compliance  with  this  statute.  It  is  found  that 
the  defendants  received  due  notice  of  the  assessment  made 
against  them,  and,  nothing  appearing  to  the  contrary,  it  must 
be  held  that  the  assessment  was  valid  under  the  laws  of  Massa- 
chusetts, and  enforcible  in  this  State.  The  contracts  being 
dependent  upon  the  laws  of  Massachusetts  for  its  validity,  and 
the  assessment,  as  shown  by  the  official  records  of  the  company, 
being  valid  under  its  laws,  it  is  unnecessary  to  pass  upon  the 
objections  taken  to  the  deposition  of  Richard  C.  Peters,  as  that 
part  of  the  deposition  objected  to  did  not  affect  the  validity  of 
the  assessment  under  the  Massachusetts  statute,  and  its  exclu- 
sion on  a  retrial  could  not  change  the  result. 

Judgment  affirmed. 
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SUPREME  COURT  OF  WISCONSIN. 


DAVIS 

vs, 

PIONEER  FURNITUEE  CO.* 

The  polioy  on  a  ftimitare  factory  prohibits  keeping  of  benzine. 

Held,  That  the  keeping  of  only  what  reasonable  quantity  of  benzine  was 
needed  for  operatiug  the  factory  was  not  a  violation. 

A  deed  in  fee  was  held  in  escrow  running  to  the  insured,  who  was  in  posses- 
sion, to  be  delivered  on  the  performance  of  a  condition. 

Seldf  That  he  was  the  sole  and  unconditional  owner  within  the  policy. 

The  application  stated  that  a  certain  contract  was  secured  by  a  conditional 
mortgage  on  the  property,  which  was  an  incorrect  description  of  the  fact 
that  the  title  itself  was  pledged. 

Held,  That  where  the  insurer  had  knowledge  of  the  essential  facts,  the  eiro- 
neous  description  would  not  defeat  the  policy. 

Statement  of  facts  by  WnrsLow,  J. 
The  plaintiff  sued,  as  receiver  of  the  Oshkosh  Mutnal  Fire 
Insurance  Company,  to  recover  on  a  premium  note  given  by  the 
defendant  July  1,  1889.  The  defendant  answered,  alleging,  in 
substance,  that  the  note  was  void  on  account  of  a  provision  in 
the  policy  that  the  policy  should  be  void  if  the  defendant  was 
not  the  sole  and  unconditional  owner  of  the  property,  or  il  there 
were  kept,  used,  or  allowed  on  the  premises  certain  explosives, 
including  benzine;  that  both  of  these  conditions  had  been 
broken;  and  that  the  premium  note  was  therefore  without 
consideration.  It  appeared  on  the  trial  that  the  insured  build- 
ings were  a  large  furniture  factory,  and  that  the  defendant's 
title  at  the  time  of  the  issuance  of  the  policy  consisted  of  a 
conditional  deed,  dated  January  6,  1888;  the  conditions  being 
that  the  defendant  was  to  erect  a  furniture  factory  of  a  certain 
size,  and  to  operate  the  same  continuously  for  five  years,  with 
a  certain  number  of  workmen,  or  to  pay  the  grantor  |10,000, 
and,  in  case  of  default  of  both  of  these  conditions,  the  prop- 
erty to  revert  to  the  grantor.  An  absolute  deed  was  executed 
at  the  same  time,  and  placed  in  escrow,  under  a  written  con- 
tract providing  for  its  delivery  at  the  end  of  five  years  in  case 
all  the  conditions  under  the  other  deed  were  complied  with. 

•Decltion  rendered.  March  14, 1899. 
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This  absolute  deed  was  afterwards  delivered,  in  August,  1893. 
The  plaintiff  was  appointed  receiver  of  the  insurance  company 
in  November,  1889.  The  defendant  kept  at  all  times,  during 
the  continuance  of  the  policy,  benzine  on  the  premises,  for  use 
in  the  manufacture  of  furniture.  At  the  close  of  the  evidence 
the  court,  being  of  the  opinion  that  the  case  only  presented 
questions  of  law,  directed  a  verdict  for  the  plaintiff,  subject  to 
the  opinion  of  the  court,  and  afterwards,  being  of  the  opinion 
that  the  undisputed  facts  entitled  the  defendant  to  judgment, 
set  aside  the  verdict,  and  rendered  judgment  for  the  defendant. 

Babbebs  &  BBGLnveiB, /or  Appellant. 
Wksham  k  Fabb,  for  Be^q^oTident. 

WiMSLow,  J.  (after  statang  the  facts.) 
If  the  defendant,  in  case  of  fire,  could  have  recovered  upon 
the  policy  of  insurance,  notwithstanding  the  use  of  benzine 
upon  the  premises,  and  notwithstanding  the  condition  of  the 
title,  then  the  defense  to  the  note  must  fail. 

As  to  the  use  of  benzine  upon  the  premises,  there  can  be  lit- 
tle doubt  that  the  policy  was  not  vitiated  thereby.  The  prop- 
erty was  a  large  furniture  factory,  known  to  be  such,  insured 
as  such,  and  expected  to  be  used  as  such.  The  evidence  shows 
that  there  were  a  few  barrels  of  benzine  kept  on  the  premises 
at  all  times;  that  it  was  used  in  finishing  the  furniture  manu- 
factured on  the  premises.  There  is  nothing  to  show  that  any 
more  was  kept  than  was  reasonably  necessary  to  operate  prop- 
erly a  factory  of  this  capacity.  In  the  case  of  Faust  vs  Insur- 
ance Co.  (91  Wis.,  158),  it  was  held  that  where  a  contract  of  in- 
surance, by  the  written  portion,  covers  property  to  be  used  in 
conducting  a  particular  business,  the  keeping  of  an  article 
necessarily  used  in  such  business  will  not  avoid  the  policy, 
even  though  expressly  prohibited  in  the  printed  conditions  of 
the  policy.  That  was  a  case  where  benzine  was  kept  for  use  in 
a  furniture  repair  shop,  and  it  was  shown  to  be  customarily  and 
necessarily  used  in  such  business.  In  the  present  case  the 
burden  was  on  the  defendant  to  show  that  a  condition  of  things 
existed  which  avoided  the  policy.  This  burden  was  not  dis- 
charged by  showing  that  benzine  was  used  on  the  premises  in 
manufacturing  furniture  in  the  usual  and  ordinary  way,  be- 
cause the  policy  contemplated  the  manufacture  of  furniture, 
and  the  use  of  such  materials  as  are  customarily  used  for  such 
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purpose;  but  it  must  further  be  shown  that  it  was  kept  in  un- 
necessarily large  quantities,  or  for  purposes  not  contemplated 
by  the  policy.  Neither  of  these  facts  appear  in  the  present 
case,  and  hence  no  breach  of  the  condition  was  shown. 

The  defendant's  title  was  an  estate  in  fee,  upon  condition 
subsequent.  It  was  in  possession  with  no  condition  broken, 
and  if  it  performed  the  prescribed^  conditions  as  to  operation 
of  the  factory  for  five  years,  or  in  lieu  thereof  paid  the  grantor 
110,000  in  money,  then  its  conditional  fee  became  a  fee  simple; 
but,  if  it  failed  in  both  particulars,  the  title  reverted  to  the 
grantor.  Furthermore,  an  absolute  deed  in  fee  simple  of  the 
property,  running  to  the  defendant,  was  held  by  the  Chippewa 
Valley  Bank  in  escrow,  under  a  written,  sealed  agreement,  by 
the  terms  of  which  the  same  was  to  be  delivered  to  the  defend- 
ant upon  performance  of  the  conditions  named  in  the  first 
deed.  The  question  is  whether  this  constitutes  an  ^'uncondi- 
tional and  sole  ownership,  within  the  meaning  of  the  policy. 
In  Johannes  vs.  Fire  Office  (70  Wis.,  196),  a  person  in  posses- 
sion of  land  under  a  contract  of  purchase,  who  was  not  in  de- 
fault, but  had  only  paid  part  of  the  purchase  money,  was  held 
to  be  the  sole  equitable  owner;  and  it  was  held  that  his  title 
was  sole  and  unconditional  for  all  purposes  of  insurance.  If 
such  ownership  satisfies  the  condition  as  to  unconditional  and 
sole  ownership,  it  is  difficult  to  see  why  the  defendant's  title 
here  did  not  satisfy  the  condition.  In  addition  to  its  deed 
upon  condition  subsequent,  it  had,  in  effect,  a  land  contract 
with  the  original  owner,  entitling  it  to  an  absolute  deed  in  fee 
upon  performance  of  the  conditions,  or  payment  of  |10,000; 
thus  fulfilling  all  the  conditions  present  in  the  Johannes  Case. 
Furthermore,  it  appears  on  the  face  of  the  policy  and  of  the. 
application  that  the  defendant's  title  was  in  some  way  made 
security  for  the  performance  of  the  conditions  of  a  contract  to 
employ  a  certain  amount  of  labor  for  five  years.  It  is  true 
that  it  is  stated  that  the  contract  is  secured  by  a  conditional 
mortgage  on  the  property,  and  that  this  is  not  a  correct  de- 
scription of  the  security;  but  the  fact  important  for  the  in- 
surer to  know  is  that  the  defendant's  title  is  in  some  effective 
way  pledged  or  bound  for  the  performance  of  the  labor  con- 
tract, and  of  that  fact  the  insurer  had  knowledge,  though  the 
knowledge  was  inaccurate  as  to  the  exact  form  which  the 
security  took.  Under  these  circumstances,  we  think  the  in- 
surance company  could  not  have  defended  against  a  claim  for 
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loss  under  the  policy  on  the  ground  that  defendant  did  not 
have  the  sole  and  unconditional  ownership. 

These  are  the  only  contentions  made  by  the  answer  which 
are  insisted  on  in  this  court,  and  it  follows  that  judgment 
should  have  been  rendered  for  the  plaintiff  upon  the  vermct. 
This  case  presented  no  material  disputed  questions  of  fact,  but 
only  questions  of  law;  hence  it  was  a  proper  case  for  the  rendi- 
tion of  a  verdict  subject  to  the  opinion  of  the  court:  Rev.  St., 
1898,  §  2857.  In  such  a  case  the  only  question  is  which  party 
is  entitled  to  final  judgment  upon  the  uncontroverted  facts, 
without  regard  to  the  verdict:  Durant  vs.  Abendroth,  69  N. 
Y.,  148.  The  court  below  should  have  directed  judgment  for 
the  plaintiff.  Judgment  reversed  and  action  remanded,  with 
directions  to  render  judgment  for  the  plaintiff  for  the  amount 
demanded  in  the  complaint. 


SUPREME  JUDICIAL  COURT  OF  MASSACHUSETTS. 


TYLER 

IDEAL  BEN.  ASS'N.* 

The  insnred  under  an  accident  policy  failed  to  state  that  he  had  fifteen  years 
before  sprained  his  ankle,  so  that  he  had  applied  some  liniment,  and  it 
had  tronbied  him  for  four  hours. 

Heldy  That  though  the  risk  wonld  not  have  been  accepted  with  knowledge  of 
the  fact,  and  though,  according  to  medical  evidence,  the  danger  of  acci- 
dent was  permanently  increased,  the  omission  was  not  a  mimpresenta- 
tion  that  was  material. 

F.  E.  Parnham,  for  Plaintiff. 

D.  W.  Quill,  for  Defendant. 

Babkeb,  J. 

The  sole  defense  relied  upon  at  the  trial  was  that  the  plaintiff 
omitted  to  state  in  his  application  for  insurance  the  fact  that,  some 
fifteen  years  before,  he  had  sprained  his  left  aukle,  so  that  he  ap- 
plied to  it  some  liuiment,  and  it  troubled  him  three  or  four  hours. 
Notwithstanding  the  testimony  of  the  defendant's  examining  physi- 

•  DMltfon  rendered.  Feb.  28,  ISM.  ' 
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oian  to  the  effect  that  a  sprain  Dever  fully  recoTero,  that  such  an 
injury  to  one  leg  would  make  an  injury  to  the  other  leg  more  prob- 
able fifteen  years  afterwards,  and  that,  if  the  insurer  had  been  in- 
formed of  the  previous  sprain,  it  would  not  have  written  a  policy 
covering  injuries  to  the  ankle,  we  think  it  was  competent  for  the 
court  to  find  as  a  fact  that  the  omission  of  the  plaintiff  to  state  the 
previous  sprain  was  not  a  misrepresentation  which  increased  the 
risk  of  loss.  The  evidence  that  the  plaintiff  did  in  fact  state  the 
circumstances  of  the  former  sprain  to  the  agent,  who  assisted  him 
in  making  out  his  application,  and  did  not  put  it  in  the  application 
because  the  agent  said  it  was  too  trifling,  and  so  did  not  write  it 
down,  would  further  justify  a  finding  that  the  omission  or  misrepre- 
sentation was  not  made  with  actual  intent  to  deceive.  The  rights 
of  the  parties  are  governed  by  the  provisions  of  Si  1895,  c.  281, 
relative  to  misrepresentations  in  applications  for  membership  in 
fraternal  beneficiary  corporations;  and  under  those  provisions  the 
court  was  justified,  upon  the  evidence,  in  refusing  the  defendant's 
requests,  and  in  finding  for  the  plaintiff.    Exceptions  overruled. 
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MISCELLANY. 


Cases  to  which  an  insurance  company  may  or  may  not  be  a  party,  which 
are  not  actions  on  policies,  bnt  whicn  relate  to  matters  ontside  of  insurance 
proper;  as,  Jarlsdiction,  receiver,  ii^nnction,  pleading,  practice,  mandamus, 
wills,  nsnry,  lodges,  the  relations  of  statute  laws  to  corporations,  laws  of 
sister  States,  eto.,  where  the  principles  and  practice  of  insurance,  as  such, 
are  not  specifically  involved;  and  other  cases  of  incidental  interest  to  under- 
writers,  or  where  tor  special  reasons  a  full  report  has  been  deemed  unnecessary. 
These  fetches  are  given  mferely  as  chapters  of  current  information,  and  are 
not  intended  as  digests,  nor  for  citation. 

Insanity  in  Case  of  Accident. 
In  Berger  vs.  Pacific  Mutual  Life  Ins.  Ck>.,  decided  by  the  United 
States  Circuit  Court  of  Missouri,  June  13, 1898,  an  accident  policy 
excluded  intentional  injuries  inflicted  by  insured  or  any  other  per- 
son.  It  was  held  that  this  did  not  exclude  death  from  being  shot 
by  an  insane  person  who  lacked  the  mental  capacity  to  do  an  inten- 
tional act 

Conditions  in  Llotds  Poliot  Constbued. 
In  the  case  of  the  Enterprise  Lumber  Co.  vs.  Mundy,  decided 
by  the  Supreme  Court  of  New  Jersey,  March  28,  1899,  the  fol- 
lowing syllabus  was  furnished  by  the  court: — 

1.  In  a  **Lloyd8"  policy  of  fire  insurance,  where  the  attor- 
neys in  fact  for  the  underwriters  are  also  underwriters,  and 
80  named  in  the  policy,  the  stipulation  or  condition  that  ''no 
action  shall  be  brought  by  the  assured  to  enforce  the  provi- 
sions of  this  policy,  except  against  the  attorneys  in  fact,  as 
representing  all  of  the  underwriters,  and  each  of  the  under- 
writers hereby  agrees  to  abide  the  result  of  any  suit  so 
brought,  as  fixing  his  individual  responsibility  thereunder," 
is  valid,  and  binding  on  all  the  underwriters,  and  not  con- 
trary to  public  policy;  and  its  enforcement  does  not  oust 
the  courts  of  jurisdiction,  but  tends  to  prevent  a  multiplicity 
of  actions. 

2.  The  force  and  effect  of  a  judgment  obtained  by  the  as- 
sured in  an  action  against  such  attorneys  in  fact  is  to  estab- 
lish, prima  facie,  the  proportionate  amount  of  loss  and  lia- 
bility of  each  of  the  other  underwriters,  in  order  that  the 
assured  may  by  action  enforce  the  policy  against  all  the  un- 
derwriters to  the  extent  of  the  liability  of  each  for  his  pro- 
portionate amount  or  his  share  of  loss,  and  to  satisfy  such 
judgment  out  of  the  undivided  premiums  and  deposits  in  the 
hands  of  such  attorneys  in  fact.  The  action  and  judgment 
are  treated  as  conditions  precedent  to  the  individual  sepa- 
rate liabilitv  of  each  of  the  other  underwriters,  and  the 
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claim  of  the  assured  as  to  such  other  underwriters  for  his 
loss  does  not  become  merged  in  the  judgment  against  such 
attorneys  in  fact.  Such  an  action  and  judgment  on  the 
part  of  the  assured  becomes  necessary  as  the  performance  of 
a  condition  precedent  to  the  liability  of  the  other  under- 
writers, and  in  an  action  against  them,  or  each  of  them,  by 
the  assured,  such  judgment  is  prima  facie  proof  of  the  pro- 
portionate liability  of  each  of  them;  and  the  action  is  upon 
the  policy  or  contract  of  insurance,  and  not  upon  the 
judgment. 

3.  Where  a  condition  contained  in  the  policy  provides 
that  the  liability  of  each  underwriter  upon  such  policy  shall 
not  exceed  the  sum  of  |1,000,  and  upon  all  policies  in  force 
shall  not  exceed  the  sum  of  f5,000,  the  declaration  need  not 
set  out  such  condition,  and  then  negatively  aver  that  such 
liability  of  the  underwriter  has  not  been  exhausted  or  dis- 
charged. This  condition  is  in  the  nature  of  a  condition  sub- 
sequent for  the  protection  of  the  Insurer  by  way  of  defense 
to  the  action,  and  must  be  pleaded  by  the  defendant.  The 
plaintiff  is  not  bound  to  aver  and  negative  the  several  pro- 
visions contained  in  a  policy,  which  are  in  the  nature  of  con- 
ditions subsequent  which  go  to  defeat  the  liability  of  the 
insurer. 
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UNITED  STATES  CIRCUIT  COURT  OF  APPEALS. 

Seventh  Circuit. 


CONVERSE 

KNIGHTS  TEMPLARS'  &  MASONS'  LII?^  INDEMNITY  CO. 

The  policy  permitted  the  insured  to  })a88  as  a  passenger  by  the  usnal  roate» 
of  travel  throuffh  certain  prohibited  districts.  Ue  afterwards  obtained 
a  permit  to  reside  in  the  ptne  regions  in  one  of  such  districts.  He  went 
from  sach  residence  to  L.,  another  location  in  the  pine  regions  through 
New  Orleans,  the  usual  route  which  was  outside  of  tbe  regions. 

ffeZd,  That  he  was  not  obliged  to  make  a  continuous  jouruey,  and  the  policy 
was,  as  a  matter  of  law,  not  avoided,  because  on  his  return  he  stopped 
in  New  Orleans  to  consult  a  physician,  and  on  his  advice  went  to  the 
house  of  a  friend  where  he  was  compelled  to  take  to  his  bed  and  died. 

The  question  whether  his  stoppage  at  New  Orleans  was  proper  was  for  th& 
jury. 

Etldy  That  a  previous  trip  fi>om  L.  to  New  Orleans  to  isousult  a  physician^ 
retnrniug  on  the  same  day  was  not  a  violation. 

StatemeDt  of  facte  by  Wood,  J. 
The  plaintiff  in  error,  Carrie  E.  Converse,  sued  the  Knights. 
Templars'  &  Masons'  Life  Indemnity  Company  in  assumpsit 
npon  a  policy  of  insurance  upon  the  life  of  her  husband,  Charles 
8.  Converse,  who,  at  the  date  of  the  policy,  April  12,  1889,  re- 
sided at  Roscommon,  Mich.  The  policy  contains  the  following 
clause,  upon  the  construction  of  which  the  controversy 
turns: — 

"Fifth.  The  holder  of  this  policy,  during  the  continuance 
of  his  membership  in  this  company,  is  freely  permitted  to  re- 
side in  any  settled  portion  of  the  Western  hemisphere  lying 
north  of  the  thirty-second  parallel  of  north  latitude,  at  all 
seasons  of  the  year;  and  in  the  United  States  lying  south  of 
said  thirty-second  parallel,  excepting  from  the  first  day  of 
July  until  the  first  day  of  November  in  each  year;  and  in  the 
Eastern  hemisphere  lying  north  of  the  forty-second  parallel 
of  north  latitude  and  west  of  the  fortieth  meridian  of  longi- 
tude east  from  Greenwich,  at  all  seasons  of  the  year;  and 
in  Italy  south  of  said  forty-second  parallel,  excepting  from 
the  first  day  of  July  to  the  first  day  of  November  in  each 
year;  and  he  may  also  pass  as  a  passenger  by  the  usual  routes 
of  public  conveyance  to  and  from  any  port  or  place  within  the 
foregoing  limits;  but,  if  he  shall,  at  any  time  during  the  con- 
tinuance of  his  membership  in  this  company,  pass  beyond  or 
be  without  the  foregoing  limits,  ♦  ♦  ♦  then,  in  each  and 
every  of  the  foregoing  cases,  this  policy  shall  become  null 
and  void.*' 

VOL.  XXVIII.-81. 
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Besides  the  plea  of  nonassumpsit,  the  defendant;  in  error 
pleaded  specially  that 

**  Contrary  to  the  express  terms  and  conditions  of  the 
policy,"  the  assured  "on  the  25th  day  of  August,  1894,  and 
for  some  time  hitherto,  to  wit,  between  the  1st  day  of  July 
^nd  the  1st  day  of  November,  1894,  did  reside  in  the  United 
States  south  of  the  thirty-second  parallel,  and  outside  of  the 
pine  regions  of  the  State  of  Mississippi,  to  wit,  in  the  city  of 
JN'ew  Orleans,  within  the  State  of  I^uisiana;  ♦  •  ♦  and 
while  then  and  there  so  residing,  to  wit,  on  said  25th  day  of 
August,  and  not  while  his  residence  was  within  the  pine  re- 
gions in  the  said  State  of  Mississippi,  ♦  ♦  ♦  said  Converse 
did  die;"  or,  as  it  is  alleged  in  the  second  plea,  that  the  as- 
sured, "during  a  period  longer  than  ten  consecutive  days,  to 
wit,  from  August  6th  to  August  25th,  did  remain  in  the 
United  States  south  of  the  thirty-second  parallel,  and  out- 
ride of  the  pine  regions  of  the  State  of  Mississippi,  to  wit,  in 
the  city  of  New  Orleans,  within  the  State  of  Louisiana,*  *  * 
and  while  then  and  there  so  remaining,  to  wit,  on  said  25th 
day  of  August,  and  not  while  Ws  residence  was  within  the 
pine  regions  in  the  said  State  of  Mississippi,  *  *  *  did 
die." 

The  evidence  adduced  at  the  trial  shows,  without  conflict, 
the  issue  of  the  policy  of  insurance,  the  removal  of  Converse  in 
June,  1891,  from  Michigan  to  Bogue  Chitto,  also  called  "Well- 
xnan,^'  a  place  in  the  pine  regions  of  Mississippi  a  few  miles  south 
of  the  thirty-second  parallel  of  latitude,  and  the  consent  of  the 
company,  evidenced  by  correspondence  in  writing,  that  he 
should  reside  in  the  pine  regions  of  that  State,  on  condition 
that  if  he  should  die  of  yellow  fevefr  the  company  would  not  be 
liable  upon  the  policy.  It  further  appears,  without  dispute, 
that  on  July  24, 1894,  Converse,  being  in  poor  health,  went  with 
his  wife  from  his  home  at  Wellman  to  Lopg  Beach,  which  is 
also  in  the  pine  regions  of  Mississippi,  going  by  the  usual 
route  of  travel,  that  is  to  say,  from  Wellman  by  the  Illinois 
Central  Railroad  to  New  Orleans,  and  thence  by  the  Louisville 
&  Nashville  Railroad  to  Ijong  Beach.  On  July  31st  he  went 
from  Long  Beach  to  New  Orleans  to  consult  a  physician,  and 
on  the  same  day  returned  to  Long  Beach.  His  condition  of 
health  growing  constantly  worse,  on  the  morning  of  August 
«th  he  started,  in  company  with  his  wife,  to  return  to  his  home 
at  Wellman.  Arriving  at  New  Orleans,  he  went  first  to  see  his 
physician,  and  on  his  advice  went  to  the  house  of  his  friend 
and  associate  in  business,  and  there  took  immediately  to  bed, 
not  to  rise  again.    He  died  of  heart  disease  on  August  25, 1894. 
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At  the  close  of  the  evidence,  the  court  directed  a  verdict  in 
favor  of  the  defendant,  and  upon  that  ruling  error  is  assigned. 

Woods,  C.  J.  (after  stating  the  facts). 
The  clause  of  the  policy  on  which,  presumably,  the  special 
pleas  were  intended  to  be  predicated, contains  two  restrictions: 
one  upon  residence  and  travel,  expressed  in  permissive  words, 
and  the  other  a  prohibition  "to  pass  beyond  or  be  without  the 
foregoing  limits."  The  first  of  these  pleas  has  reference  to 
residence  alone,  and  not  only  was  not  established,  but  was  dis- 
proved; it  being  clear  upon  the  evidence  that  the  residence  of 
Converse,  from  the  time  of  his  removal  from  Michigan  to  the 
date  of  his  death,  was  at  Wellman,  and  was  not  affected  in  the 
legal  sense,  or  in  the  sense  of  the  policy,  by  his  temporary  ab- 
sence during  the  few  days  before  and  at  the  time  of  his  death. 
The  second  plea  is  equivocal,  and  does  not  disclose  with  cer- 
tainty upon  what  theory  it  was  intended  to  be  drawn.  The 
substance  of  it  is  that  for  more  than  10  days  the  assured  "did 
remain,  etc.,  in  the  city  of  New  Orleans,  and  while  then  and 
there  so  remaining,  etc.,  and  not  while  his  residence  was  within 
the  pine  regions,  etc.,  did  die."  Fairly  construed,  this  means 
that  at  the  time  of  his  death  Converse  was,  and  for  more  than 
10  days  had  been,  a  resident,  not  of  the  pine  regions  of  Missis- 
sippi, but  of  New  Orleans.  A  part  of  the  allegation  being  un- 
true, perhaps  the  whole  should  fall;  but,  even  if  the  negative 
clause  concerning  residence  in  the  pine  regions  of  Mississippi 
be  regarded  as  separable,  and  be  rejected  as  irrelevant,  or  as 
contrary  to  the  evidence,  and  if  it  be  conceded,  as  alleged,  that 
the  deceased  "remained"  in  New  Orleans  for  more  than  10 
days,  and  while  so  remaining  died,  it  does  not  follow  that  he 
was  not  there  in  strict  accordance  with  the  permission  given 
him  "to  pass  as  a  passenger  by  the  usual  routes  of  public  con- 
veyance." That  clause,  like  other  terms  of  the  policy,  when 
construed  strictly  against  the  company,  as  it  should  be,  and 
liberally  in  favor  of  the  assured,  gave  him  the  privilege  of  going 
as  passengers  or  travelers  are  accustomed  to  do.  He  was  not 
bound  to  be  in  constant  conveyance  on  the  line  of  his  journey 
from  the  start  to  the  end;  but,  like  a  traveler,  he  was  entitled 
to  reasonable  stops  on  the  way,  for  whatever  reasonable  pur- 
pose consistent  with  the  character  of  a  traveler,  though  not  en- 
titled, perhaps,  to  become  what  would  be  called  a  "sojourner;" 
and  if,  by  reason  of  sickness,  he  was  compelled  to  interrupt  his 
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journey,  it  is  not  to  be  said  on  that  account  that  his  policy  be- 
came void.  There  could  certainly  be  no  injustice  in  applying 
the  strict  rule  of  construction  to  pleas  like  these,  designed  to 
present  a  defense  which  has  no  merit  beyond  the  mere  letter  of 
the  supposed  contract,  the  breach  of  which  it  is  not  pretended 
had  the  remotest  relation  to  the  health  or  death  of  the  insured. 
Such  an  insistence  upon  the  technical  meaning  of  the  contract 
might  well  be  met  by  a  like  insistence  upon  the  technical  rule 
of  pleading;  but  we  prefer  to  decide  the  case  upon  its  merits  as 
disclosed  by  the  evidence.  Assuming  the  pleas  to  be  sufficient 
to  present  the  issue  intended,  we  are  of  opinion  that,  upon  a 
proper  construction  of  the  policy,  the  defense  was  not  estab- 
lished. If,  for  the  sake  of  clearness,  only  the  provisions  touch- 
ing residence  and  the  right  to  go  and  come  in  the  United  States 
be  regarded,  permission  is  given  to  reside  in  the  settled  por- 
tions north  of  the  thirty-second  parallel  of  latitude  at  all  sea- 
sons of  the  year,  and  south  of  that  parallel  at  all  times  except 
from  the  1st  day  of  July  to  the  1st  day  of  November  in  each 
year,  and  to  "pass,  as  a  passenger,  by  the  usual  routes  of  pub- 
lic conveyance,  to  and  from  any  port  or  place  within  the  fore- 
going limits;  but,  if  he  shall  ♦  ♦  ♦  pass  beyond  or  be 
without  the  foregoing  limits,  ♦  ♦  ♦  this  policy  shall  be- 
come null  and  void."  The  question  is,  what  is  the  scope  of  the 
right  given  "to  pass  *  *  *  to  and  from  any  port  or  place 
within  the  foregoing  limits?"  The  answer  to  the  question  de- 
pends mainly  upon  the  force  of  the  words  "the  foregoing 
limits,"  as  used  in  that  clause.  The  contention  of  the  defend- 
ant in  error  is,  and  it  seems  to  have  been  the  view  of  the  court 
below,  that  the  words  imply  a  limitation  of  time  as  well  as  of 
territory.  According  to  the  court's  charge  to  the  jury,  the  as- 
sured was  forbidden  to  go  "beyond  the  limits  of  prescribed 
residence,"  except  that,  under  the  permission  to  travel,  he 
might  go  "from  one  port  or  place  to  any 'other  port  or  place 
within  the  allowed  territory,  although  the  route  might  take 
him  out  of  the  prescribed  limits."  That  is  to  say,  the  words, 
"the  foregoing  limits,"  as  if  followed  by  the  word  "respect- 
ively," are  to  be  applied  distributively  to  each  distinct  region 
of  residence  for  the  time  during  which  residence  therein  is  per- 
mitted and  not  to  the  entire  region  of  residence  as  a  whole,  and 
without  regard  to  the  implied  inhibition  against  residence  in 
particular  locations  at  particular  seasons.  Following  that  con- 
struction, the  court  held  that,  while  the  journey  from  Wellman 
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by  way  of  New  Orleans  to  Long  Beach  was  passage  by  a  usual 
route  from  one  place  of  permitted  residence  to  another,  the 
going  from  Long  Beach  to  New  Orleans  and  returning  to  Long 
Beach  again  on  July  31st,  no  matter  for  what  purpose,  was  "a 
breach  of  the  conditions  of  the  policy;"  that  is  to  say,  of  the 
prohibition  to  "pass  beyond  or  be  without  the  foregoing 
limits."  On  that  interpretation,  if  Converse,  after  ayailing 
himself  of  the  time  between  trains  at  New  Orleans  to  see  his 
physician,  had  gone  on  to  Wellman,  or  to  any  other  place  of 
permitted  residence  except  Long  Beach,  from  which  he  started, 
and  thence  had  returned  immediately  to  Long  Beach,  though 
by  way  of  New  Orleans,  for  the  purpose  of  seeing  his  physician 
again,  it  would  have  been  only  what  he  was  permitted  to  do. 
To  state  it  in  another  way :  If  the  journey  of  July  31st  had  been 
begun  with  the  intention  of  going  to  Wellman,  but  on  arrival 
at  New  Orleans,  it  had  been  found  necessary  or  desirable,  for 
any  reason,  to  return  immediately  to  Long  Beach,  it  could  not 
have  been  done,  consistently  with  the  terms  of  the  policy,  with- 
out first  going  from  New  Orleans  to  some  other  place  of  per- 
mitted residence.  Besides  such  incongruities,  this  construction 
involves  contradiction  in  the  terms  of  the  particular  provision 
of  the  policy  under  consideration.  In  one  clause  the  right  is 
given  to  pass  from  one  place  to  another,  "within  the  foregoing 
limits,"  and  in  the  next  clause  it  is  said  that  to  "pass  beyond  or 
be  without  the  foregoing  limits"  will  nullify  the  contract.  If, 
according  to  the  first  clause,  a  right  of  travel  may  lie  without  or 
beyond  "the  foregoing  limits,"  it  cannot  be  reconciled  with  the 
equally  explicit  inhibition  of  the  second  clause  against  passing 
beyond  or  being  without  those  limits.  There  is  no  such  incon- 
sistency in  the  terms  of  expression, — one  clause  permitting 
travel  within,  and  the  other  forbidding  the  passage  or  being 
beyond  the  intended  limits;  and  they  can  be  made  irreconcil- 
able only  by  attributing  to  the  words  "the  foregoing  limits,"  as 
first  used,  one  meaning  at  one  time  and  another  meaning  at  an- 
other time,  according  to  the  limitations  prescribed  for  residence, 
if,  on  the  contrary,  those  words  be  treated  as  having  one  and 
the  same  meaning  with  reference  to  all  seasons,  and  as  embrac- 
ing as  a  unit  all  regions  in  which  residence  at  any  season  is  per- 
mitted in  both  hemispheres,  the  entire  provision  becomes  har- 
monious and  reasonable.  The  right  given  to  travel  in  or 
through  any  region  where  residence  is  permitted  for  any  part  ot 
the  year,  and  from  any  port  or  place  in  one  of  those  regions  to 
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another  by  the  usual  routes  of  conveyance,  is  not  limited  to  any 
part  of  the  year;  and  the  prohibition  of  the  next  clause  is 
against  going  or  being  outside  of  the  limits  of  residence  and  of 
travel,  as  defined  in  the  preceding  clause.  As  employed  in  the 
second  clause,  the  words  "the  foregoing  limits"  evidently  have 
a  wider  scope  than  the  same  words  in  the  preceding  clause. 
Besides  the  regions  of  i)ermitted  residence,  thy  include  the 
usual  routes  of  travel  to  and  from  ports  and  places  in  those 
regions.  The  meaning,  therefore,  is  that  if  the  assured  shall 
pass  beyond,  or  be  without  the  regions  in  which  residence  is 
permitted,  except  to  go,  as  a  passenger,  by  the  usual  lines  of 
conveyance  between  ports  or  places  within  those  regions,  the 
policy  shall  be  void;  aijd  perhaps  it  is  to  be  inferred,  though  it 
is  not  explicitly  stated,  that  if  he  shall  be  in  a  specified  region 
of  residence,  but  at  a  time  when  residence  there  is  not  per- 
mitted, except  it  be  to  "pass,  as  a  passenger,"  upon  a  usual 
route  of  travel,  the  policy  shall  become  void.  If  any  such  in- 
ference against  the  assured  is  allowable,  that  would  seem  to  be 
the  utmost  scope  for  it.  It  was,  therefore,  a  violation  of  no 
condition  of  the  policy  that  the  assured  went  from  Long  Beach 
to  New  Orleans,  and  back  to  Long  Beach  again,  on  the  3l8t  day 
of  July,  1894,  nor  that,  on  arrival  at  New  Orleans  on  August 
6th,  he  was  compelled  to  interrupt  his  journey  homeward,  and 
to  go  to  the  house  of  a  friend  to  die,  unless,  according  to  the 
fair  meaning  of  the  policy,  construed  liberally  in  favor  of  the 
assured,  he  by  so  stopping  ceased  to  be  a  passenger  and  became 
a  resident.  As  already  indicated,  our  opinion  is  that,  to  be  a 
passenger  or  traveler  on  a  journey,  by  a  route  of  public  convey- 
ance, one  need  not  be  on  the  constant  go.  He  may  not  stay  on 
his  way  so  long,  and  under  such  circumstances,  as  to  become  a 
sojourner;  but  he  has  the  right  to  stop,  as  a  passenger  or  trav- 
eler is  to  be  expected  to  do,  for  any  purpose  of  business,  healthy 
or  pleasure, — and  especially  when  sickness  makes  it  necessary. 
Whether,  in  this  instance,  the  interruption  of  the  journey  was 
improper,  was,  in  the  view  most  favorable  to  the  defendant  iii 
error,  a  question  of  fact,  or  of  mixed  law  and  fact,  to  be  sub- 
mitted to  the  jury  upon  proper  instructions.  Many  decided 
cases  have  been  cited,  to  some  of  which  reference  was  made  by 
the  court  below ;  but,  upon  our  view  of  the  proper  construction 
of  the  policy,  they  are  not  relevant,  and  need  not  be  reviewed. 
The  point  decided  being  that  the  evidence  in  the  record  does 
not  show  conclusively  that  there  had  been  a  breach  of  any  con- 
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dltion  of  the  policy,  the  question  does  not  arise  whether  a  con- 
ceded or  established  breach,  for  which  by  its  terms  the  policy 
is  to  become  void,  may  be  excused  because  produced  by  an  act 
of  God  or  other  like  cause.  The  judgment  below  is  reversed, 
and  the  cause  remanded  with  direction  to  grant  a  new  trial. 


UNITED  STATES  CIRCUIT  COURT  OF  APPEALS. 

Fourth  Circuit. 


FIDELITY  MUTUAL  LIFE  ASS'N 

MILLER.* 

Where  the  defense  was  suicide,  a  letter  written  hy  insured  to  his  wife  on  the 
day  before  his  death  was  evidence  admissible  to  rebut  other  evidence  of 
his  conduct  and  statements  including  a  letter  tending  to  show  a  suicidal 
motive  and  intention. 

The  parties  cannot  contract  what  statements  shall  be  material  where  a  statute 
provides  that  they  must  be  material  in  order  to  affect  the  risk.  The 
materiality  of  the  statement  must  be  judicially  determined. 

The  application  called  for  information  whether  the  insured  had  applied  to 
any  "  company,  association  or  society  "  for  insurance  on  which  a  policy 
had  not  been  issued  and  for  the  name  of  such.  He  answered  in  the 
negative. 

RtXd^  That  the  inquiiy  related  to  an  insurance  company,  and  did  not  apply  to 
a  secret  benencial  order  having  a  death  benefit  as  a  feature. 

Mtld^  That  a  rejection  by  such  order  which  did  not  appear  to  have  been  known 
to  deceased,  nor  to  have  been  founded  on  good  reasons  b^  the  medical 
examiner  would  not  affect  the  case,  since  it  was  an  innocent  misstate- 
ment made  in  good  faith. 

Held^  That  statements  as  to  diseases  in  the  application  are  material,  but  the 
insured  is  not  obligated  to  remember  all  his  temporary  ailments  and 
functional  diseases  which  did  not  permanently  impair  his  health. 

Before  Goff,  Circuit  Judge,  and  Paul  and  Waddill,  District 
Judges. 

J.  W.  S.  Cochran  and  William  Pinkney  WmrrB, /or  Plaintiff  in  Error. 
Jttlian  J.  Alezakdkb  and  B.  A.  Bighmond,  fur  Defendants  in  Error* 

Waddill,  D.  J.  (after  stating  the  facts). 
The  assignments  of  error  are  11  in  number,  but  it  will  not  be 
necessary  to  take  them  up  in  detail.    They  are  substantially 
covered  by  the  following  statements:   That  the  court  erred — 

*Deeiaion  rendered,  Feb.  7, 1899. 
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First,  in. permitting  a  letter  written  by  deceased  to  his  wife, 
dated  May  25, 1897,  the  day  before  his  death,  to  be  given  in  evi- 
dence by  the  defendants  in  error  and  read  to  the  jury;  second, 
in  amending  and  qualifying  the  fifth  instruction  of  the  plaintiff 
in  error  in  reference  to  suicide,  whereby  it  is  claimed  that  the 
court  expressed  to  the  jury  an  opinion  upon  the  weight  of  evi- 
dence that  resulted  prejudicially  to  the  plaintiff  in  error;  third, 
in  holding  that  the  act  of  the  General  Assembly  of  Maryland  of 
1894  was  applicable  to  the  policy  sued  on,  and  that  under  the 
law  the  insurer  and  the  insured  could  not  contract  as  to  the 
materiality  of  statements  in  the  contract  of  insurance;  fourth, 
in  deciding  that  the  clause  in  the  application  for  insurance  as 
to  the  insured  not  having  been  rejected  by  any  "company,  asso- 
ciation, or  society"  did  not  refer  to  his  proposed  application  for 
membership  in  the  Frostburg  Council  of  the  Royal  Arcanum; 
fifth,  in  determining  that  the  ailments  or  diseases  covered  by 
or  referred  to  in  the  application  for  insurance  were  not  merely 
temporary  in  character,  but  of  a  serious,  and  permanent  nature. 
This  case  depended  mainly  upon  questions  of  fact,  which,  when 
fairly  submitted  to  the  jury,  and  by  them  determined,  are  con- 
clusive. The  verdict  having  been  found  for  the  defendants  in 
error,  it  will  be  presumed  that  the  cardinal  facts  were  all 
found  in  their  favor;  and  unless  some  error  of  law,  either  in 
the  admission  or  exclusion  of  evidence,  or  the  giving  or  rejec- 
tion of  instructions,  contributed  to  that  result,  the  judgment  of 
the  lower  court  should  not  be  disturbed. 

1.  The  question  of  the  admission  in  evidence  of  the  letter 
written  by  deceased  to  his  wife  depends  largely  upon  the  facts  , 
and  circumstances  of  the  case,  and  what  took  place  pending 
the  trial.  The  defense  set  up  by  the  plaintiff  in  error  was  that 
the  insurance  policy  had  been  obtained  with  intent  to  defraud 
the  insurance  company,  by  the  insured  deliberately  taking  his 
life,  and  that  he  did  commit  suicide.  Upon  this  defense,  issue 
was  joined,  and  the  jury  was  called  upon  to  determine  whether 
the  deceased  had  deliberately  taken  his  own  life  in  furtherance 
of  a  contemplated  scheme  to  defraud  the  company.  In  sup- 
port of  this  defense  a  long  chain  of  facts  and  circumstances, 
showing  the  conduct,  manner,  habits,  appearance,  and  state  of 
mind  of  deceased  for  some  weeks  before  his  death,  what  he  did 
and  said  during  this  time  and  up  to  the  hour  of  his  death,  were 
submitted  to  the  jury  by  the  plaintiff  in  error,  with  a  view  of 
showing  that  he  did  contemplate  suicide.      The  plaintiff  in 


Digitized  by 


Google 


1699]  Fiddiiy  Mutual  Life  Asa'n  vs.  Miaer.  489 

error  further  offered  in  evidence  the  contents  of  a  letter  (the 
original  being  destroyed)  written  by  deceased  to  one  Walter 
P.  Coymer  two  or  three  days  before  he  died,  in  which  deceased 
directed  Coymer  to  pay  certain  rent  due  him  to  his  (deceased's) 
wife,  at  Frostburg,  and  that  deceased  had  never  done  so  before. 
This  was  also  introduced  with  a  view  of  showing  that  deceased 
was  deliberately  arranging  for  the  fraud  set  up  by  the  defense. 
In  rebuttal  of  this,  the  defendants  in  error  offered,  and  the 
court  admitted  in  evidence,  the  letter  which  forms  the  basis  of 
this  exception,  written  by  deceased  to  his  wife,  dated  the  day 
before  his  death,  and  mailed  in  the  early  morning  of  that  day, 
which  letter  was  duly  received  by  his  wife  at  Frostburg.    We 
think  that  this  letter,  which  was  entirely  inconsistent  with  the 
theory  of  contemplated  suicide,  was  properly  submitted  to  the 
jury.     If  it  was  not  a  part  of  the  res  gestae,  it  was  in  rebuttal 
of  evidence  offered  by  plaintiff  in  error  as  to  the  conduct  and 
demeanor  of  the  deceased  covering  the  very  period  of  time  in- 
volved.   It  would  seem  that  the  defendants  in  error  should 
have  been  allowed  to  introduce  evidence  of  the  statements  and 
actions  of  deceased  during  the  very  time  that  his  conduct, 
actions,  and  behavior  were  called  into  question  by  the  insur- 
ance company;  and  we  therefore  think  that  the  letter  is  clearly 
admissible,  under  the  circumstances.    The  evidence  of  the 
plaintiff  in  error  as  to  what  the  deceased  said  and  did  was  not 
introduced  upon  the  theory  of  admissions  against  interest  on 
the  part  of  deceased,  as  it  did  not,  in  the  main,  prove  or  tend  to 
prove  anything  of  that  character.     It  was,  on  the  contrary,  in- 
troduced with  a  view  of  showing  the  condition  or  state  of  mind 
of  deceased  at  the  time,  and  the  motives  with  which  he  acted. 
Just  what  constitutes  the  res  gestae  is  sometimes  difficult  to 
determine:  1  Greenl.,  Ev.,  §  108.     In  Thomas'  Adm'r  vs.  Lewis 
(89  Va.,  1,  57), — a  celebrated  and  leading  case  on  the  subject 
of  gifts  donatio  mortis  causa, —  the  contestants  offered  evi- 
dence of  the  donee's  conversations  had  two  or  three  days  after 
the  death  ot  the  donor,  tending  to  show  that  she  did  not  then 
claim  to  have  in  her  mind  the  existence  of  the  gift.    The  court, 
on  the  distinct  ground  that  it  was  a  part  of  the  res  gestae,  and 
in  rebuttal  of  the  evidence  for  contestants,  permitted  the  donee 
to  prove  that  she  and  her  companion  spoke  of  the  fact  of  the 
gift,  and  of  the  declaration  of  the  donor  in  her  favor,  to  third 
persons,  on  the  day  of,  and  before  the  death  of  the  donor: 
Curtis  vs.  Moore,  20  Md.,  93;  Lund  vs.  Inhabitants  of  Tyngs- 
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borough,  9  Cush.,  36;  BawBon  vs.  Haigh,  2  Bing.,  104;  Aveson 
ys.  Kinnard,  6  East,  188;  Bateman  vs.  Bailey,  5  Term.  R.,  512. 

2.  The  action  of  the  court  in  commenting  upon  the  evidence 
as  to  suicide  in  its  amendment  to  the  fifth  prayer  of  plaintiff  in 
error  is  free  from  error  of  a  material  character.  In  federal 
courts  considerable  latitude  is  given  to  the  trial  judge  in  pass- 
ing upon  questions  of  evidence,  and  he  has  the  right  to  express 
his  opinion:  Improvement  Co.  vs.  Munson,  14  Wall.,  449.  He 
may  direct  a  verdict  as  to  him  seems  proper  from  the  evidence, 
and  necessarily  must,  in  giving  instructions,  where  the  case  is 
submitted  to*  the  jury,  make  some  statement  bearing  upon  the 
evidence,  though,  as  far  as  possible,  he  should  avoid  making 
any  comment  upon  the  weight  of  evidence  that  would  t«id  to 
influence  the  jury  in  reaching  a  conclusion  thereon.  In  Love- 
joy  vs.  U.  S.  (128  U.  S.,  173),  Mr.  Justice  Gray,  delivering  the 
opinion  of  the  court,  said:  "It  is  established  by  repeated  deci- 
.  sions  that  a  court  of  the  United  States,  in  submitting  a  case  to 
the  jury,  may,  in  its  discretion,  express  its  opinion  upon  the 
facts,  and  that  such  opinion  is  not  reviewable  on  error,  so  long 
as  no  rule  of  law  is  incorrectly  stated,  and  all  matters  of  fact 
are  ultimately  submitted  to  the. determination  of  the  jury.-** 
Haines  vs.  McLaughlin,  135  U.  S.,  584;  Simmons  vs.  U.  S.,  142 
U.  S.,  155;  Meyer  vs.  Cadwalader,  60  U.  S.  App.,  547,  32  C.  C. 
A.,  456. 

The  language  of  Mr.  Justice  Strong  in  the  case  of  Evanston 
vs.  Gunn  (99  U.  S.,  660,  668),  seems  peculiarly  appropriate  to 
this  case.  He  said:  ^'Sentences  may,  it  is  true,  be  extracted 
from  the  charge,  which,  if  read  apart  from  the  connection,  need 
qualification.  But  the  qualifications  were  given  in  the  context, 
and  the  jury  could  not  possibly  have  been  misled." 

The  words  of  the  court  in  this  case, ."there  is  but  little  in  the 
facts  and  circumstances  of  Percy's  drowning  which  to  my  mind 
supports  the  theory  of  premeditated  suicide  by  intentionally 
riding  his  horse  into  the  canal,"  if  standing  alone,  might  pos- 
sibly be  objectionable,  as  indicating  a  purpose  on  its  part  to 
take  from  the  jury  the  consideration  of  the  question  of  suicide; 
but,  when  read  in  connection  with  what  preceded  and  what  fol- 
lowed, we  feel  sure  that  the  jury  could  not  have  understood 
that  the  court  meant  to  take  from  them  the  full  consideration 
of  the  question  of  suicide.  After  granting  the  prayer  of  plain- 
tiff in  error  on  the  question  of  suicide,  the  court  added :  "The 
plaintiff's  second  prayer  asked  me  to  say  to  the  jury  that  upon 
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the  issae  of  suicide  there  was  no  legally  sufficient  evidence 
from  which  they  can  find  that  Percy  committed  suicide.  I  re- 
fuse this  prayer,  and  leave  the  question  of  suicide  to  the  jury. 
It  is  a  matter  with  which  a  jury  of  twelve  men  is  better  able  to 
deal  than  a  single  judge.  Suicide  is  a  matter  generally  incapa- 
ble of  direct  proof,  and  as  to  which  the  jury  are  entitled  to 
draw  such  reasonable  inferences  as  the  proven  facts  justify  to 
the  minds  of  men  experienced  in  the  affairs  of  life." 

Then  follows  the  language  excepted  to,  quoted  above,  still 
further  qualified  as  follows:  "I  do  not  say  to  the  jury,  however 
(leaving  always  entirely  to  them  the  decision  of  the  question), 
that,  so  far  as  I  remember  the  testimony,  there  is  but  little  in 
the  facts  and  circumstances  of  Percy's  drowning  which  to  my 
mind  supports  the  theory  of  premeditated  suicide.'' 

Further  in  the  same  instruction  the  court  said:  "But  the  cir- 
cumstances which  tend  to  prove  that  Percy  intentionally  cast 
himself  into  the  canal,  or  intentionally  permitted  himself  to 
drown,  while  in  the  canal,  seem  to  be  slight;  but  I  leave  this 
issue  to  the  jury." 

Taking  this  charge  to  the  jury  as  a  whole,  it  is  free  from  the 
objection  of  which  plaintiff  in  error  complains;  and,  frpm  our 
view  of  the  case,  plaintiff  in  error  was  not  prejudiced  by  the 
language  of  the  court  on  the  subject  of  suicide. 

3.  Did  the  trial  court  err  in  giving  instruction  No.  1  of  de- 
fendants in  error,  as  amended  by  it,  and  in  holding  that  the  act 
of  the  Maryland  Legislature  of  1894  was  applicable  to  the 
policy  sued  on?  In  considering  this  question  it  should  be 
borne  in  mind  that  the  contract  of  insurance  was  made  in  the 
State  of  Maryland,  by  a  citizen  of  that  State,  with  the  plaintiff 
in  error,  a  corporation  of  the  State  of  Pennsylvania,  duly  char- 
tered by,  and  doing  business  under  the  laws  of,  that  State.  The 
law  of  the  State  of  Maryland  passed  in  1894,  above  referred  to, 
declares  that  a  misrepresentation  or  an  untrue  statement  by 
an  applicant  for  life  insurance,  made  in  good,  faith,  shall  not 
work  a  forfeiture,  or  be  a  ground  of  defense  in  a  suit  on  a 
policy  of  life  insurance,  unless  the  misrepresentation  or  untrue 
statement  relates  to  a  matter  material  to  the  risk.  The  law  of 
the  State  of  Pennsylvania  (Act  June  23,  1885;  P.  L.,  134)  is  to 
the  same  effect.  Plaintiff  in  error  insists  that  the  trial  court 
erred  in  giving  effect  to  the  Maryland  statute,  because  it  only 
covered  policies  containing  warranties,  and  that,  notwith- 
standing these  plain  provisions  of  the  statute,  the  insurer  and 
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the  insured  could  contract  as  to  the  materiality  of  any  state- 
ment made  a  part  of  the  contract.  We  think  the  statute  is 
clearly  applicable  to  the  policy  sued  on;  that,  whether  in  the  ap- 
plication the  word  "warrant"  is  actually  used  or  not,  the  lan- 
guage is  suflSciently  broad  to  constitute  a  warranty:  May,  Ins., 
§  156;  White  vs.  Society,  163  Mass.,  108,  39  N.  E.,  771;  Burlegh 
vs.  Insurance  Co.,  90  N.  Y.,  220.  The  Supreme  Courts  of  the 
States  of  Maryland  and  Pennsylvania  have  each  passed  upon 
the  effect  of  these  statutes,  and  held  that  the  "misrepresenta- 
tion" or  "untrue  statement"  contained  in  an  application  for  in- 
surance, and  which  is  sought  to  be  made  a  ground  of  defense, 
must  be  of  some  material  matter,  and  that  the  parties  cannot,  in 
the  face  of  the  law,  contract  that  immaterial  matter  shall  be  ma- 
terial, and  that  contracts  of  insurance  must  be  made  in  subor* 
dination  to  the  statutes,  and  can  have  the  legal  effect  which  the 
law  attributes  to  them,  and  none  other.  We  do  not  understand 
upon  what  principle  of  law  insurance  companies  can  claim  a 
right  to  disregard  a  plain  provision  of  a  statute  made  for  their 
guidance:  Insurance  Co.  vs.  Ficklin,  74  Md.,  172,  185;  Her- 
many  vs.  Association,  151  Pa.  St.,  17,  24;  Penn  Mut.  Life  Ins. 
Co.  vs.  Mechanics'  Sav.  Bank  &  Trust  Co.,  19  C.  C.  A.,  286;  id., 
43  U.  S.  App.,  75,  19  C.  C.  A.,  316.  The  Supreme  Court  of  the 
United  States,  in  the  case  of  Insurance  Co,  vs.  Chamberlain 
(132  U.  S.,  304,  10  Sup.  Ct.,  87),  recently  had  this  general  sub- 
ject under  review,  and  decided  that  under  the  law  of  the  State 
of  Iowa  declaring  that  a  solicitor  for  insurance  should  be  con- 
sidered the  representative  of  the  company,  and  not  of  the  per- 
son taking  the  insurance,  the  parties  could  not  contract  to  the 
contrary  in  order  to  make  the  solicitor  the  representative  of 
the  insured,  regardless  of  anything  qpntained  in  the  policy: 
White  vs.  Society,  163  Mass.,  108;  Levie  vs.  Insurance  Co.,  163 
Ma'ss.,  117;  Hogan  vs.  Insurance  Co.,  164  Mass.,  448.  It  ia 
manifest  that  these  statutes  were  passed  to  prevent  the  defeat 
of  the  ends  of  justice  by  mere  technicality.  They  are  remedial 
in  character,  and  should  be  given  such  liberal  and  reasonable 
Interpretation  as  would  insure  a  judicial  investigation,  in  the 
ordinary  way,  of  whether  the  particular  statement  alleged  to 
be  untrue  or  a  misrepresentation  was  material  to  the  risk.  It 
the  statement  is  found  to  be  material,  the  penalty  of  forfeiture 
of  the  policy  will  follow,  whether  the  answer  be  made  in  good 
faith  or  not.  Should  the  question  untruly  answered  relate  to 
something  found  not  to  be  material,  and  the  answer  be  made  in 
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good  faith,  then  the  breach  of  warranty  works  no  prejudice  to 
the  insured  or  his  representatives.  We  hold  that  there  is  no 
error  in  the  first  instruction  of  the  lower  court,  and  agree  with 
the  learned  judge  that  the  questions  of  materiality  and  good 
faith  in  the  answers  to  questions  propounded  in  the  applica- 
tion for  insurance  are  not  always  to  be  left  to  the  consideration 
of  the  jury,  but  when  such  materiality  is  obvious,  and  the  an- 
swers in  the  application  are  expressly  made  the  basis  of  the 
contract,  it  is  a  matter  for  the  court  to  pass  upon.  Otherwise, 
or  when  the  materiality  depends  upon  disputed  facts,  it  should 
be  determined  by  the  jury.  We  have  examined  the  two  recent 
cases  in  the  Supreme  Court  of  Pennsylvania  on  this  subject,  to 
which  our  attention  was  called,  of  Lutz  vs.  Insurance  Co.  (40 
Atl.,  1104),  and  March  vs.  Insurance  Co.  (Id.  1100),  in  which  the 
act  of  the  23d  of  June,  1885  (P.  L.  134),  mentioned  above,  is  fur- 
ther considered.  We  do  not  see  anything  in  either  of  these  de- 
cisions which  changes  or  materially  alters  the  doctrine  laid 
down  in  the  case  of  Hermany  vs.  Association  (151  Pa.  St.,17,  24 
Atl.,  1004),  so  far  as  effects  this  case.  The  views  of  that  court 
coincide  with  those  herein  expressed  upon  the  ijuestions  of  ma- 
teriality of  representation  or  statement, —  as  to  when  deter- 
mined by  the  court,  and  when  by  the  jury, 

4.  We  will  now  consider  the  question  of  whether  the  appli- 
cation for  certificate  of  membership  in  the  Frostburg  Council 
of  the  Royal  Arcanum  was  within  the  scope  of  the  questions 
and  answers  made  thereto  by  the  deceased  in  his  application 
for  insurance,  copied  in  full  in  the  statement  of  facts  of  the 
case.  This  subject  was  very  fully  discussed  in  the  case  of  Penn 
Mut.  Life  Ins.  Co.  vs.  Mechanics'  Sav.  Bank  &  Trust  Co.,  19  C. 
C.  A.,  293.  Judge  Taft,  speaking  for  the  United  States  Circuit 
Court  of  Appeals,  Sixth  circuit,  said:  "The  circuit  court  was 
right  in  holding  that  within  the  scope  of  the  question:  ^Have 
you  your  life  insured  in  this  or  any  other  company?  If  so,  give 
the  name  of  each  company,  and  the  kind  and  amount  of  the 
policy,' — were  not  included  Schardt's  certificates  of  insurance 
in  the  Knights  of  Pythias  and  Royal  Arcanum,  mutual  aid 
associations.  It  will  be  conceded  that  these  associations, 
which  are  primarily  for  social  and  charitable  purposes,  and  for 
securing  efficient  mutual  aid  among  their  members,  are  not 
usually  described  as  insurance  companies.  That  the  certificate 
which  they  issue  to  a  member,  insuring,  upon  certain  condi- 
tions, the  payment  of  a  sum  certain  to  the  member's  represen- 
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tatives  on  his  death,  has  much  resemblance,  in  form,  purpose, 
and  effect,  to  an  insurance  policy,  is  true;  and,  if  we  were 
called  upon  to  give  the  application  a  wide  and  liberal  construc- 
tion in  favor  of  the  insurance  company,  we  might  properly  hold 
that  the  question  embraced  in  its  scope  every  association  or  in- 
dividual contracting  to  pay  money  to  one's  representatives  in 
the  event  of  his  death.  Such  a  construction  might  be  war- 
ranted by  the  probable  purpose  of  the  question  to  enable  the 
company  to  judge  how  great  a  motive  his  life  insurance  would 
furnish  the  applicant  for  self-destruction  or  the  fraudulent 
simulation  of  death.  But  we  are  here  considering  a  contract 
and  application  drawn  with  great  nicety  by  the  insurance  com- 
pany, and  framed  with  the  sole  purpose  of  eliciting  from  the  in- 
sured full  information  of  all  the  circumstances  which  the  com- 
pany's long  experience  has  led  it  to  believe  to  be  valuable  in 
calculating  the  risk.  We  cannot  presume  the  company  to  have 
been  ignorant  of  the  fact  that  large  numbers  of  persons  have 
taken  out  life  insurance  in  mutual  benefit  associations,  which 
are  not  ordinarily  described  as  insurance  companies,  and  that 
doubt  has  often  arisen  whether  the  contracts  they  issue  are 
properly  or  technically  described  as  life  insurance  at  all:  In- 
surance Co.  vs.  Chamberlain,  132  U.  S.,  304,  10  Sup.  Ct.,  87. 
Having  in  view  the  well-established  rule  that  insurance  con- 
tracts arri  to  be  construed  against  those  who  frame  them  (In- 
demnity Co.  vs.  Dorgan,  16  U.  S.  App.,  290,  309,  7  C.  C.  A.,  581; 
Insurance  Co.vs.Crandal,120  U.S., 527, 533), and  that  any  doubt 
or  ambiguity  in  them  is  to  be  resolved  in  favor  of  the  insured, 
we  conclude  that  a  certificate  in  a  mutual  benefit  and  social  so- 
ciety was  not  within  the  description,  'policy  of  life  insurance  in 
any  other  company.'  We  are  fortified  in  the  conclusion  by  the 
fact  that  this  contract  is  a  Pennsylvania  contract,  and  the 
courts  of  that  State  have  uniformly  held  that  mutual  aid  asso- 
ciations and  insurance  companies  are  so  clearly  to  be  distin- 
guished that  statutes  applying  to  insurance  companies  and 
their  policies  do  not  have  application  to  mutual  aid  asso- 
ciations, and  the  certificates  of  life  insurance  which  they 
issue  to  their  members.  In  Dickinson  vs.  A.  O.  U.  W. 
(159  Pa.  St.,  258),  the  defendant  association  sought  to 
avoid  its  certificate  on  the  ground  of  misrepresentation 
in  the  application.  The  plaintiff  objected  to  the  in- 
troduction of  the  application,  because  it  had  not  been  at- 
tached to  the  policy  in  accordance  with  the  Pennsylvania  stat- 
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ute  which  forbade  the  introduction  by  an  insurance  company, 
in  defense  of  a  suit  on  its  contract  of  insurance,  of  an  applica- 
tion not  attached  to  the  policy  when  issued.  It  was  held  that 
the  statute  did  not  apply,  because  the  defendant  association 
was  not  an  insurance  dompany,  but  belonged  to  the  distinctly 
recognized  class  of  organizations  known  as  ^benevolent  asso- 
ciations,' See,  also,  Association  vs.  Jones,  154  Pa.  St.,  99,  26 
Atl.,253;  Commonwealth  vs.  Equitable  Ben.  Ass'n,  137  Pa.  St, 
412;  Commonwealth  vs.  National  Mut.  Aid  Ass'n,  94  Pa.  St., 
481;  Lithgow  vs.  Supreme  Tent  (Pa.  Sup.);  Theobald  vs.  Su- 
preme Lodge,  59  Mo.  App.,  87;  Sparks  vs.  Knight  Templars,  1 
Mo.  App.  Rep'r,  334.  It  is  true  that  in  other  States  it  has  been 
held  that  such  associations  are  within  the  description  of  insur- 
ance companies,'  and  that  the  contracts  they  make  are  properly 
termed  'policies,'  as  those  terms  are  used  in  the  statutes  of 
such  States:  State  vs.  Nichols,  78  Iowa,  747,  41  N.  W.,  4;  Insur- 
ance Order  vs.  Lewis,  12  Lea,  136;  Assurance  Fund  vs.  Allen, 
106  Ind.,  594;  Com.  vs.  Wetherbee,  105  Mass.,  159;  Sherman  vs. 
Com.,  82  Ky.,  102.  In  this  conflict  of  authority,  we  must  lean 
towards  the  decisions  of  the  State  courts  of  that  State,  accord- 
ing to  the  laws  of  which  we  must  construe  this  contract,  and, 
for  the  reasons  already  given,  hold  that  certificates  of  member- 
ship in  mutual  benefit  benevolent  associations  were  not  em- 
braced in  the  question  asked  by  the  company  in  that  State." 

We  have  given  this  full  extract  from  the  opinion  of  Judge 
Taft  because  it  treats  this  difficult  and  comparatively  new 
question,  in  a  case  practically  identical  with  the  one  under  con- 
sideration, with  much  force,  ability,  and  clearness;  and  we 
concur  in  his  reasoning  and  conclusion  as  to  what  the  law  is. 
and  adopt  the  same  as  applicable  to  this  case. 

It  will  be  observed  that  the  learned  judge  in  the  court  l^low, 
in  considering  this  question  (court's  instruction  No.  4),  was  em- 
barrassed by  the  lack  of  evidence  as  to  the  character  of  the 
Royal  Arcanum  Association.  He  said:  "It  appears  to  be  a 
secret  order  of  a  beneficial  character,  membership  in  which  is 
attended  with  some  benefit  payable  in  case  of  death." 
.  Can  it  be  said  from  this  description  that  the  certificate  of 
membership  in  this  secret  order  came  within  the  language  used 
in  the  application  for  policy:  "That  I  have  never  made  applica- 
tion for  insurance  on  my  life  to  any  company,  association,  or 
society"?  "Give  name  of  each  company,  date  of  application, 
kind  of  policy,  and  amount  applied  for."      This  last  inquiry. 
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read  in  connection  with  the  first,  shows  clearly  that  it  was  a 
policy   in    some   ^'company"    about    which    information    was 
sought,  and  that  in  the  first  inquiry  the  words  "company,  asso- 
ciation, or  society"  all  referred  to  one  and  the  same  thing,  via.: 
to  an  insurance  company;  and,  besides,  while,  in  their  broader 
sense  and  acceptation,  the  words  "company,  association,  or  so- 
ciety'' may  cover  a  beneficial  order,  it  will  not  be  maintained 
that  in  ordinary  life  insurance  parlance  they  mean  any  such 
thing.    An  "insurance  company,"  an  "insurance  association," 
or  "insurance  society,"  all  mean  one  and  the  same  thing;  that 
is,  regular  insurance.    Hence,  in  the  second  'inquiry,  the  name 
of  each  "company"  was  alone  requested.    The  plaintiff  in  error 
itself  is  an  insurance  association,  as  distinguished  from  a  com- 
pany, and  there  are  companies  and  societies  in  abundance;  for 
instance,  "The  Equitable  Life  Assurance  Society,"  "The  New 
York  Life  Insurance  Company,"  etc.,  all  meaning  the  same 
thing.    We  do  not  feel  that  there  can  be  any  serious  doubt  as 
to  the  correctness  of  this  conclusion, — particularly  when,  as 
we  have  shown,  questions  of  doubt  and  ambiguity  as  to  the 
meaning  of  the  policy  should  be  resolved  against  the  company 
issuing  the  same.    It  was  at  least  the  duty  of  the  plaintiff  in 
error  to  show,  in  the  court  below,  if  it  desired  to  bring  the  cer- 
tificate of  membership  within  the  language  used  in  the  applica- 
tion for  insurance  in  its  company,  what  the  insurance  in  the 
Royal  Arcanum,  if  any,  was.    It  does  not  appear  in  the  record 
that  the  deceased  ever  applied  for  insurance  therein,  or  for  any 
policy  therein,  but  merely  for  a  "certificate  of  membership"  in 
the  order,  which  was  a  secret  beneficial  order;  and  in  so  far  as 
there  appears  to  have  been  any  profits  to  be  derived  therefrom, 
as  shown  by  the  application  for  membership,  it  is  in  these 
words:  "I  direct  that,  in  case  of  my  decease,  all  benefit  to 
which  I  may  be  entitled  from  the  Royal  Arcanum  be  paid  Ann 
E.  Percy."    Nothing  is  shown  as  to  what  amount  was  to  be  re- 
ceived, or  whether,  as  a  matter  of  fact,  the  deceased  would 
have  been  entitled  at  his  death  to  any  benefit  arising  from  this 
secret  social  and  beneficial  order.    The  facts  bearing  upon  the 
application  for  membership  in  the  Royal  Arcanum  and  the  re- 
jection of  the  applicant  are  meager  in  the  record.    The  applica- 
tion for  membership  in  the  Royal  Arcanum  at  Prostburg  seems 
to  have  been  made  in  July,  1887, — nearly  nine  years  before  the 
issuing  of  the  policy  sued  on.    The  local  medical  examiner  ex- 
amined the  deceased,  and  certified  to  his  being  a  good  risk,  and 
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that  he  would  probably  live  out  his  estimated  expectancy. 
Subsequently  it  seems  that  the  application  was  rejected  by  the 
lodge,  for  what  cause  is  not  stated.  At  the  trial  of  this  case, 
however,  the  chief  medical  examiner  of  the  order,  from  Boston, 
was  examined  as  a  witness  for  the  plaintiff  in  error,  who  pro- 
duced the  original  application  for  membership,  taken  from  the 
archives  of  the  order  at  Boston,  with  a  pencil  memorandum 
made  thereon  by  the  chief  medical  examiner  at  that  time,  as 
follows:  "Rej.  Aug.  20;  Lt.  Wt.,  High  Sp.  of  U.,"— which 
means,  as  interpreted  by  the  present  chief  medical  examiner: 
^TRejected  Aug.  20th;  Light  weight,  too  high  specific  gravity  of 
urine."  It  does  not  appear  that  there  was  good  reason  for  the 
rejection,  and  it  is  quite  clear  that  the  present  medical  ex- 
aminer would  not  have  made  such  rejection.  It  seems  that  de- 
ceased was  5  feet  6  inches  in  height,  and  weighed  119  pounds, 
at  the  time  his  application  was  sent  in.  The  order's  standard 
weight  for  a  person  of  that  height  was  140  pounds,  though  they 
accepted  risks  as  low  as  116  pounds,  3  pounds  less  than  the 
weight  of  deceased  at  that  time.  And,  so  far  as  the  albumen 
in  the  urine  was  concerned,  while  it  was  1038,  and  1020  was 
normal,  it  was  proved  that  it  was  liable  to  change  at  any  time; 
and  there  was  nothing  to  show  that  the  specific  gravity  at  that 
time  might  not  have  been  due  entirely  to  some  temporary 
cause,  rather  than  from  organic  trouble.  The  matter  of  spe- 
cific gravity  of  uriae  may  or  may  not  be  an  important  element. 
If  the  result  of  organic  disease,  and  progressive  in  its  opera- 
tion and  effect,  the  materiality  of  its  existence  at  one  time 
woald  clearlj  appear  as  to  any  subsequent  period  in  the  pro- 
gress of  its  operations  upon  the  human  system;  but  in  this  ease 
it  appears  that  a  full  medical  examination  was  had  before  the 
policy  in  controversy  was  issued  by  the  plaintiff  in  error,  and 
the  absence  of  symptoms  which  are  claimed  to  have  caused  a  re- 
jection upon  the  examination  for  membership  in  the  Royal  Ar- 
eannm  would  clearly  indicate  the  immateriality  of  both  the 
question  and  answer  as  showing  that  the  trouble,  if  any,  was 
not  organic,  and  had  ceased  to  exist.  The  reason  for  the  action 
thus  taken  by  the  order  was  never  communicated  to  any  one, 
and  it  is  perfectly  certain  that  deceased  was  never  informed  as 
to  it ;  nor  does  it  appear  from  the  evidence  that  he  was  ever  ad- 
vised of  his  rejection  as  a  member  of  the  order.  As  to  his  re- 
jection on  account  of  health,  the  physician  by  whom  he  was  ex- 
amined certified  his  risk  as  being  a  good  one,  and  it  does  not 
VOL.  xxnii.>32. 
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appear  in  the  evidence  in  this  ease  that  he  ever  had  any  intima- 
tion to  the  contrary.  Hence,  whatever  misstatements  he  may 
have  made  as  to  a  physician  not  having  reported  unfavorably 
upon  his  application  for  life  insurance,  it  was  innocently  made, 
so  far  as  his  application  for  membership  in  the  Royal  Arcanum 
was  concerned:  Moulor  vs.  Insurance  Co.,  101  U.  S.,  708,  710. 
Further,  it  does  not  appear  that  any  report  was  ever  made  ad- 
versely to  him  on  an  application  for  insurance  of  any  kind. 
The  fourth  instruction,  therefore,  seems  to  us  to  be  free  from 
error:  Insurance  Co.  vs.  Chamberlain,  132  U.  S.,  304;  Common- 
wealth vs.  Equitable  Ben.  Ass'n,  137  Pa.  St.,  412;  Association 
vs.  Jones,  154  Pa.  St.,  99;  Theobald  vs.  Lodge,  59  Mo.  App.,  87. 
5.  The  learned  judge  of  the  court  below  instructed  the  jury, 
in  effect,  that  statements  in  the  application  of  deceased  as  to 
his  diseases  and  sickness  were  material,  and  that  he  was 
obliged,  in  good  faith,  to  correctly  state  the  facts  so  far  as  he 
knew  them,  but  that  he  was  not  obliged  to  remember  and  state 
all  of  his  slight  ailments  or  temporary  derangements  of  the 
functions  of  his  organs,  from  which  he  had  recovered  without 
impairment  of  his  general  health,  and  that  if,  upon  the  whole 
evidence,  they  were  satisfied  that  the  insured,  at  the  time  he 
signed  the  application  for  insurance,  had  any  disease  serious  in 
its  character,  likely  to  affect  his  general  health,  and  failed  to 
remember  the  same,  then  the  policy  would  be  avoided.  We 
think  this  instruction  correctly  states  the  law.  In  the  fifth 
clause  of  his  application,  the  insured  declared  that  he  had 
never  been  afflicted  with  any  disease,  sickness,  ailment,  or  com- 
plaint, except  as  stated,  and  qualified  the  statement  by  adding: 
"Nothing  tferious;  dyspepsia  about  20  years  ago;  ankle  broken 
in  1847."  He  gave  the  name  of  his  doctor,  and  also  qualified 
it  by  stating  in  the  sixth  clause  that  about  1895  Dr.  Price  pre- 
scribed for  him  for  being  hurt  while  riding  horseback;  "irrita- 
tion of  the  bladder;  slight  colic  several  times."  This  state- 
ment by  the  insured  of  his  health,  and  the  temporary  ailments 
and  afflictions  that  he  had,  shows  that  the  insurer  and  the  in- 
sured each  had  in  mind  the  inquiry  after  diseases  serious  in 
their  character,  and  affecting  the  general  health,  and  not 
merely  temporary  afflictions,  and  from  the  evidence  it  does  not 
appear  that  the  insured  made  any  materially  incorrect  state- 
ment of  any  kind.  These  temporary  ailments  specified  do  not 
appear  to  have  been  serious  in  their  character,  and  the  insur- 
ance company  was  advised  as  to  them  before  entering  into  the 
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policy;  and  it  nowhere  appears  from  the  evidence  that  the  de- 
ceased was  afflicted  with  a  serious  disease  of  any  kind,  or  that 
he  made  misrepresentation  or  false  statement  as  to  his  health 
in  any  respect.    Authority  in  Support  of  these  views  is  abund- 
ant.    Mr.  Justice  Harlan,  in  discussing  the  question  of  ail- 
ments in  Connecticut  Mut.  Life  Ins.  Co.  vs.  Union  Trust  Co. 
(112  U.  S.,  250,  258),  said:    "Unless  he  had  an  affection  of  the 
liver  that  amounted  to  disease  (that  is,  of  a  character  so  well 
defined  and  marked  as  to  materially  derange  for  a  time  the 
functions  of  the  organ),  the  answer,  that  he  had  never  had  a 
disease  called  ^affection  of  the  liver,'  was  a  'fair  and  true'  one; 
for  such  an  answer  involved  neither  fraud,  misrepresentation, 
evasion,  or  concealment,  and  withheld  no  information  as  to  his 
physical  condition  with  which  the  company  ought  to  have  been 
made  acquainted:*'    Indemnity  Co.  vs.  Dorgan,  16  U.  S.  App., 
290,  7  C.  C.  A.,  581;  Insurance  Co.  vs.  Wise,  34  Md.,  598;  Insur- 
ance Co.  vs.  Moore,  6  App.  Cas.,  648;  Cushman  vs.  Insurance 
Co.,  70  N.  Y.,  76,  77;  Society  vs.  Winthrop,  85  111.,  542;  Brown 
vs.  Insurance  Co.,  65  Mich.,  314,  315. 

The  assignments  of  error  founded  on  the  refusal  of  the  court 
below  to  grant  the  instructions  asked  for  by  the  plaintiff  in 
error,  referring  to  the  questions  we  have  discussed,  and  not 
covered  by  the  instructions  given,  are  without  merit,  for  the 
reasons  we  have  assigned  in  sustaining  the  instructions  to  the 
jury  in  the  court  below.  The  case  seems  to  have  been  fully 
submitted,  with  a  clear  and  comprehensive  statement  of  the 
law,  to  which,  as  a  whole,  no  just  exception  can  be  taken;  and 
we  find  no  error  in  the  judgment  of  the  lower  court  for  which  it 
should  be  reversed,  and  the  same  Is  affirmed. 
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UNITED  STATES  CIRCUIT  COURT  OF  APPEALS. 

Seventh  Circuit. 


UNITED  FIREMEN'S  INS.  CO., 

v$, 

THOMAS.* 

A  broker  was  employed  by  the  insnred,  iritb  privilege  to  pliMe  the  insaranoe 
as  he  might  elect.  Ue  filled  and  signed  the  application  which  he  made 
to  a  general  agent  and  received  the  policy,  being  aUowed  a  share  of  the 
comdiission  by  the  agent. 

Held,  That  he  was  not  the  agent  of  the  company  in  respect  to  his  knowledge 
of  other  insurance  in  violation  of  the  policy. 

The  California  law,  which  inclndes^brokers  among  the  agents  of  foreign  com- 
panies whose  conditions  of  doing  business  are  prescribed  under  certain 
penalties,  does  not  affect  the  relation  of  principal  and  agent  as  between 
the  broker  and  the  insured. 

The  policy  provided  it  should  be  void  in  case  **  the  insured  now  has  or  shall 
hereaft^  make  or  procure  other  insurance." 

Held,  That  contemporaneous  other  insurance  is  within  the  provision. 

Before  Woods,  Jenkins,  and  Showalter,  Circuit  Judges. 

JSNKINB,  G.  J. 

The  facts  in  this  case  are  sufficiently  stated  in  our  former 
opinion:  53  U.  8.  App.,  517,  27  C.  C.  A.,  42.  We  granted  a  re- 
hearing of  the  cause  principally  for  a  discussion  of  the  question 
whether  Prindiville,  either  as  a  matter  of  law  or  as  a  matter  of 
fact,  could  be  deemed  the  agent  of  the  insurance  company,  ap- 
pellant, in  effecting  the  insurance  in  question.  Aided  by  the 
oral  arguments  at  such  rehearing,  and  in  view  of  certain  deci- 
sions of  the  Supreme  Court  of  the  State  of  Illinois,  we  have 
carefully  considered  the  case,  both  with  respect  to  the  question 
whether  such  agency  can  be  deemed  established  as  matter  of 
fact  or  as  matter  of  law,  and  the  further  question  whether, 
under  the  statute  of  the  State  of  Illinois,  he  must  be  deemed  to 
be  the  agent  of  the  insurance  company  because  he  participated 
in  procuring  the  insurance  in  question.  The  evidence  to  our 
minds  is  undisputed  and  conclusive  that  Prindiville  had  never 
been  in  the  service  of  this  insurance  company,  was  never  au- 
thorized by  it  or  its  general  agents  to  procure  any  insurance  for 
it,  was  employed  by  the  defendant  in  error  to  procure  insurance 
for  him  in  such  companies  as  he  might  approve;  that  he  placed 
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such  insurance  in  several  companies,  applying  to  the  general 
agents  of  the  plaintiff  in  error  for  a  policy  in  that  company; 
that  he  signed,  on  behalf  of  the  defendant  in  error,  the  applica- 
tion for  that  insurance,  and  authorized  the  statements  therein 
contained;  that  neither  the  plaintiff  in  error  nor  its  general 
agents  were  at  any  time  advised  by  Prindiville  or  by  the  de- 
fendant in  error,  or  by  any  other  person  that  other  insurance 
upon  the  property  insured  had  been  or  was  expected  to  be  pro- 
cured; that  Prindiville  received  from  the  several  companies, 
probably  upon  the  same  day,  the  policies  for  which  he  had  ap- 
plied, delivered  them  to  the  defendant  in  error,  and  received 
from  him  the  premiums.  He  thereupon  paid  to  the  general 
agents  of  the  plaintiff  in  error  the  premium  due  to  the  com- 
pany, and  was  allowed  by  the  general  agents  a  certain  com- 
mission. The  question,  then,  is  (irrespective  of  the  statute  of 
the  State  of  Illinois,  which  we  will  consider  hereafter)  whether 
Prindiville,  by  reason  of  the  facts  stated,  was  the  agent  of  the 
insurance  company  in  such  manner  and  to  such  extent  that  the 
company  is  chargeable  with  the  knowledge  that  he  possessed 
of  other  insurance  upon  the  property  insured.  We  are  of 
opinion  that  he  was  not,  and  that  the  insurance  company  was 
not  bound  by  his  knowledge.  Unless  the  fact  that  he  was 
allowed  by  the  general  agents  a  commission — a  certain  pro- 
portion of  the  amount  which  they  received  from  the  company 
for  placing  insurance — can  be  deemed  to  cohstitute  him  an 
agent,  there  is  no  color  for  declaring  him  such.  It  might  with 
equal  propriety  be  said  that  if  the  son  of  the  plaintiff  in  error 
had,  on  behalf  of  his  father,  sought  this  insurance  and  that 
placed  in  other  companies,  the  plaintiff  in  error  would  be 
chargeable  with  the  knowledge  that  the  son  possessed  of  other 
insurance  obtained  by  him  for  his  father.  The  payment  by  the 
general  agents  to  Prindiville  of  a  certain  share  of  the  commis- 
sions which  they  were  entitled  to  retain  of  the  premium  did 
not  constitute  him  an  agent  of  the  company.  That  fact  did 
not  authorize  him  in  any  way  to  represent  the  company  by  his 
act,  or  to  charge  them  with  his  knowledge.  He  never  had  been 
and  was  not  then,  in  the  service  of  the  insurance  company.  He 
was  employed  by  the  defendant  in  error.  Prindiville  made  ap- 
plication for  him,  and  made  the  representations  and  warranties 
in  his  behalf.  The  policy  was  delivered  to  Prindiville  as  the 
agent  of  the  defendant  in  error.  It  does  not  matter  that  the 
general  agents  of  the  insurance  company  delivered  the  policy 
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to  Prindiville  for  the  defendant  in  error  without  exacting  pay- 
ment of  the  premium  at  the  moment.  If  they  saw  fit  to  trust 
either  of  them  for  the  amount  until  Prindiville  could  hand  to 
his  principal  the  policy  and  receive  the  premium,  that  was 
their  choice  and  risk.  The  policy  was  none  the  less  delivered 
when  it  was  handed  to  Prindiville  as  the  agent  of  the  defendant 
in  error,  and  was  in  force  from  that  moment.  If  the  property 
covered  by  it  had  been  destroyed  before  Prindiville  had  oppor- 
tunity to  hand  the  policy  to  his  principal,  it  would  have  been  a 
loss  covered  by  this  policy.  It  was  effective  according  to  its 
terms  trom  the  moment  of  the  delivery  of  the  policy  to  Prindi- 
ville. Upon  the  question  whose  agent  was  he,  the  fact  that 
the  general  agents  allowed  to  Prindiville  a  certain  proportion 
of  their  commission  for  placing  the  insurance  in  their  com- 
pany, if  coupled  with  other  facts,  might  be  of  some  avail  in  de- 
termining the  question  of  agency;  but,  standing  alone,  it  is 
without  probative  force. 

Thus,  the  Supreme  Court  of  Illinois  has  said,  in  Insurance 
Co.  vs.  Rubin  (79  111.,  404):  "This  supposed  agent  is  Mr.  Lud- 
lum,  who  was  not  at  that  time,  nor  at  any  other  time,  the  ap- 
pointed agent  of  the  company.  He  was  a  man  in  the  habit  of 
picking  up^  as  a  broker  on  the  street,  any  risk  of  which  he 
might  get  information.  It  was  on  his  application  to  appellee 
that  the  policy  was  written.  After  this,  Ludlum  took  the  ap- 
plication to  the  agent  of  the  company,  and  obtained  the  policy 
in  question.  In  this  he  was  the.  agent  of  appellee,  and  not  of 
appellant.  The  fact  that  the  agent  allowed  him  a  commission 
does  not  change  the  character  in  which  he  acted." 

And  so,  also,  in  Insurance  Co.  vs.  Brooks  (83  Md.,  22),  the 
principle  is  thus  stated:  "It  appears  to  be  well  settled  that, 
when  one  engages  another  to  procure  insurance,  the  person  so 
employed  is  agent  for  the  insured,  and  not  for  the  insurer,  In 
all  matters  connected  with  such  procurement." 

See,  also.  Insurance  Co.  vs.  Klewer,  129  111.,  599,  611;  Stand- 
ard Oil  Co.  vs,  Triumph  Ins.  Co.,  64  N.  Y.,  85;  Devens  vs.  In- 
surance Co.,  83  N.  Y.,  168;  Mellen  vs.  Insurance  Co.,  5  Duer, 
101;  Insurance  Co.  vs.  Reynolds,  36  Mich.,  502;  Insurance  Co. 
vs.  Hartwell,  123  Ind.,  177;  Hamblet  vs.  Insurance  Co.,  36  Fed., 
118;  Ostr.,  Ins.,  §  45;  Mechem,  Ag.,  §  931;  Whart.,  Ag.,  §  708; 
May,  Ins.,  §§  122,  123. 

We  come,  then,  to  the  question  whether,  under  the  statute  of 
the  State  of  Illinois,  Prindiville  must  be  regarded  as  the  agent 
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of  the  insurer,  and  in  what  respect  such  agent,  and  whether  his 
knowledge  should  be  imputed  to  the  insurer.  In  other  words, 
has  the  statute,  as  between  insurer  and  insured,  worked  any 
change  in  the  law?  The  statute  to  which  we  are  referred  is  , 
part  of  chapter  73  of  the  Revised  Statutes  of  Illinois,  and  is 
part  of  section  40.  That  section  treats  of  the  terms  upon 
which  foreign  companies  may  be  authorized  to  do  business  in 
the  State  of  Illinois.  It  provides  for  the  appointment  of  an 
attorney  in  the  State  upon  whom  process  may  be  served,  and 
that  a  written  instrument  certifying  such  appointment  shall  be 
lodged  with  the  auditor  of  public  accounts.  It  provides  that 
a  copy  of  the  charter  shall  be  filed  with  the  auditor,  for  the  de- 
posit of  certain  securities  by  a  company  organized  under  any 
foreign  government,  and  that  it  shall  not  be  lawful  for  any 
agent  to  act  for  any  company  referred  to  in  taking  risk  or 
transacting  the  business  of  fire  or  inland  navigation  insurance 
in  the  State  of  Illinois  without  procuring  from  the  auditor  of 
public  accounts  ^  certificate  Of  authority  stating  that  the  com- 
pany has  complied  with  the  requisitions  of  the  act,  and  provid- 
ing a  certain  penalty  for  violation  of  the  act.  Then  follows 
the  provision  in  question: — 

"Every  agent  of  any  insurance  company  shall,  in  all  ad- 
vertisements of  such  agency,  publish  the  location  of  the  com- 
pany, giving  the  name  of  the  city,  town  or  village  in  which 
the  company  is  located,  and  the  State  or  government  under 
the  laws  of  which  it  is  organized.  The  term  *agent  or  agents/ 
used  in  this  section,  shall  include  an  acknowledged  agent, 
surveyor,  broker,  or  any  other  person  or  persons  who  shall, 
in  any  manner,  aid  in  transacting  insurance  business  of  any 
insurance  company  not  incorporated  by  the  laws  of  this 
State." 

The  subsequent  section  of  the  chapter  provides  for  revoca- 
tion of  the  certificate  by  the  auditor  in  case  of  false  annual  re- 
ports, for  the  examination  by  the  auditor  into  the  business  of 
the  company,  and  contains  general  provisions  with  respect  to 
the  inspection  of  State  and  foreign  companies.  The  part  of  the 
statute  quoted  is  the  only  provision  to  which  we  are  referred, 
or  which  we  have  been  able  to  find,  upon  which  is  rested  the 
contention  that  Prindiville  is  thereby  created  the  agent  of  the 
insurance  company. 

It  is  apparent  from  the  examination  of  the  provisions  of  this 
chapter  that  the  legislature  of  the  State  of  Illinois  is  dealing 
with  the  relations  which  shall  exist  between  foreign  insurance 
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companies  and  the  authority  of  the  State,  and,  as  to  them,  de- 
clares what  shall  be  done  by  such  companies  before  they  shall 
be  authorized  to  do  business  within  the  State,  or  to  continue 
the  business  of  insurance  under  such  authorization.  It  pro- 
vides penalties  for  any  infraction  of  the  law.  It  sought  to  so 
hedge  about  the  transaction  of  the  business  of  insurance  that 
no  foreign  insurance  company,  by  any  cunning  device,  could 
overreach  the  statute  and  transact  business  within  the  State 
without  compliance  with  the  terms  of  the  statute.  It  imposeB 
penalties,  not  only  upon  the  company  which  should  so  unlaw- 
fully transact  business  within  the  State,  but,  since  the  com- 
pany was  beyond  the  reach  of  its  courts,  like  penalties  were 
imposed  upon  anyone  within  the  State  who  should  act  for  such 
company  unlawfully  transacting  business  within  the  State. 
And,  that  there  might  be  no  escape  from  compliance  with  the 
law,  it  was  enacted  that  the  term  "agent,"  as  used  in  the  sec- 
tion in  question,  should  include  an  acknowledged  agent,  sur- 
veyor, broker,  or  other  person  or  persons  who  shall  in  any  man- 
ner aid  in  transacting  insurance  business  of  any  insurance 
company  not  incorporated  by  the  laws  of  the  State.  Any  such 
person  was  declared  to  be  the  agent  of  the  company  with  re- 
spect to  the  penalties  declared  by  the  statute.  This  was  done 
that  there  might  be  no  evasion  of  the  statute.  This  view  of 
the  sense  in  which  the  term  "agent"  is  defined,  and  the  purpose 
sought  to  be  accomplished,  throws  light  upon  the  decisions  of 
the  Supreme  Ck)urt  of  Illinois  which  we  are  about  to  consider. 
The  statute  did  not  undertake  to  say  that,  as  between  the  in- 
surer and  insured,  one  who  acts  for  the  insured  in  procuring 
insurance  should  be  deemed  to  be  the  agent  of  the  insurer. 

The  case  of  People  vs.  People's  Ins.  Exchange  (126  111.,  466), 
was  an  agtion  brought  in  the  name  of  the  people  to  recover  cer- 
tain penalties  provided  by  the  section  of  the  statute  to  which 
we  have  referred.  The  defendant  was  a  corporation  of  Illinois, 
had  an  office  in  Chicago,  and  was  engaged  in  soliciting  and  pro- 
curing insurance,  delivering  the  policies,  and  collecting  pre- 
miums. It  clearly  appeared  that  its  actual  business  was  to 
procure  insurance  for  various  parties  in  insurance  companies 
doing  business  in  other  States  which  were  not  allowed  to 
transact  the  business  of  insurance  in  the  State  of  Illinois;  and 
the  defendant  insisted  that  it  acted,  not  as  agent  of  the  insurer, 
but  as  agent  of  the  insured.  It  clearly  was  a  case  of  an  at- 
tempted evasion  of  the  statute.    It  solicited  the  insurance. 
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Policies  were  issued  upon  its  representations  to  the  foreign 
companies  as  to  the  condition  and  situation  of  the  property 
proposed  to  be  insured.  The  policies  were  sent  by  mail  to  the 
defendant,  and  by  it  delivered  to  the  insured.  It  collected  the 
premium,  and  remitted  the  same  to  the  insurance  companies, 
deducting  the  commissions.  Clearly,  it  was  the  agint  of  the 
foreign  companies,  within  the  meaning  of  the  statute,  and 
properly  subject  to  the  penalties  the  statute  imposed.  As  the 
court  remarked:  "Suppose  the  defendant  corporation  was  not 
the  agent  of  the  foreign  insurance  companies,  in  the  ordinary 
sense  of  that  term,  stiU,  if  it  in  any  manner  aided  these  com- 
panies in  the  transaction  of  the  business,  it  will,  within  the 
meaning  of  the  act,  be  liable." 

We  certainly  are  not  inclined  in  any  way  to  dissent  from 
that  decision. 

In  Insurance  Co.  vs.  Ruckman  (127  111.,  364),  an  action  in 
chancery  was  brought  by  the  insured  for  the  re-formation  of  a 
policy  of  insurance,  and  for  a  decree  for  the  amount  of  the  loss. 
Whipple  and  Smiley  were  the  agents  of  the  insurance  company 
at  Alton.  Milne  was  in  their  service,  and  accustomed  to  so- 
licit insurance  for  them.  He  solicited  the  insurance  then  in 
question,  and  assured  the  complainant  that,  if  the  insured 
premises  did  not  remain  vacant  to  exceed  30  days,  the  insur- 
ance would  not  be  affected  thereby,  and  agreed  that  the  poli- 
cies to  be  issued  should  so  provide.  On  the  following  day,  the 
complainant  applied  at  the  office  of  Whipple  and  Smiley  for 
the  policy,  and  found  Milne  there  alone.  The  latter  filled  up  a 
blank  policy,  delivered  it  to  the  complainant,  and  received 
from  him  the  premium.  The  complainant  was  an  illiterate 
man,  being  unable  to  read  or  write,  which  fact  was  known  to 
Milne  at  the  time.  Upon  being  asked  whether  the  clause  in  re- 
lation to  the  vacancy  of  the  buildings  was  in  the  policy,  Milne 
assured  him  that  it  was,  and  the  complainant  had  no  knowledge 
to  the  contrary  until  after  the  destruction  of  the  buildings  by 
fire.  Here  was  clearly  a  case  of  fraud,  and  the  policy  was  prop- 
erly re-formed  to  correspond  with  the  contract  made.  And  it  is 
equally  clear  that  Milne  was  authorized  and  accustomed  to  so- 
licit and  to  make  contracts  of  insurance.  Having  determined 
the  case  upon  the  ground  that  the  act  of  Milne  was  the  act  of 
Whipple  and  Smiley,  the  agents  of  the  company,  and  was 
within  the  authority  which  they  had  from  the  company,  the 
opinion  proceeded  obiter  to  consider  the  statute  in  question. 
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The  writer  of  the  opinion  would  seem  to  have  inadvertently 
overlooked  the  sense  in  which  the  word  "agent''  i?  used  in  the 
statute,  or  the  purpose  for  which  it  was  employed.  The  opin- 
ion says  properly  enough  that  the  general  assembly  had  the 
undoubted  right  to  make  foreign  companies  responsible,  not 
only  for  the  acts  of  those  who  are  in  fact  their  agents,  but  of 
those  who  assume  to  act  as  their  agents,  and  in  fact  aid  them 
in  the  transaction  of  their  insurance  business,  and  then  pro- 
ceeds: "That  such  was  the  intention  of  the  statute  seems  too 
plain  to  admit  of  doubt.  We  placed  this  construction  upon 
said  statute  in  People  vs.  People's  Ins.  Exchange,  126  111.,  466." 
As  we  have  shown,  that  case  was  one  between  the  people  of 
the  State  and  the  insurance  exchange,  to  enforce  certain  penal- 
ties of  the  statute,  and  is  not  authority  for  the  assertion  that 
as  between  insurer  and  insured  the  statute  made  or  designed 
any  change  in  the  law.  It  is  proper  also  to  observe  that  Milne 
was  unquestionably  authorized  to  solicit  insurance  by  the  gen- 
eral agents  of  the  insurance  company,  and  had  authority  to 
make  the  contract,  and  that,  irrespective  of  any  statute  upon 
the  subject;  while,  in  the  case  with  which  we  have  to  deal, 
Prindiville  did  not  assume  to  act,  nor  did  he  aid  them  in  the 
transaction  of  its  insurance  business,  but  acted  for  the  in- 
sured. The  opinion  asserts  authority  for  its  conclusion  in  the 
respect  mentioned  in  the  decisions  of  the  Supreme  Court  of 
Wisconsin  upon  the  statute  of  that  State.  That  statute  differs 
widely  from  the  Illinois  statute,  and  does  not  treat  alone  of  the 
relations  between  the  State  and  pie  company,  but  is  general. 
It  is  as  follows  (Rev.  St.  Wis.,  1893,  §  1977):— 

"Whoever  solicits  insurance  on  behalf  of  any  insurance 
corporation  or  person  desiring  insurance  of  any  kind,  or 
transmits  an  application  for  or  a  policy  of  insurance,  other 
than  for  himself,  to  or  from  any  such  corporation,  or  who 
makes  any  contract  for  insurance,  or  collects  any  premium 
for  insurance,  or  in  any  manner  aids  or  assists  in  doing 
either,  or  in  transacting  any  business  of  like  nature  for  any 
insurance  corporation,  or  advertises  to  do  any  such  thing, 
shall  be  held  to  be  an  agent  of  such  corporation,  to  all  in- 
tents and  purposes,  unless  it  can  be  shown  that  he  receives 
no  compensation  for  such  services." 

Under  this  statute  it  is  held  that  the  rule  was  changed  which 
required  the  insured  at  his  peril  to  know  whether  the  person 
with  whom  he  is  dealing  had  the  power  he  assumed  to  exercise, 
or  whether  he  was  acting  within  the  scope  of  his  authority,  and 
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that  one  who  procures  policies  from  an  authorized  agent,  de- 
livers them,  and  collects  and  shares  in  the  premium,  is  the 
agent  of  the  company  (Schomer  vs.  Insurance  Co.,  50  Wis.,  575; 
Knox  vs.  Insurance  Co.,  50  Wis.,  671);   and  that  one  who  ap- 
plies for  insurance,  and  delivers  a  policy  in  a  company  not  rep- 
resented by  him,  but  by  other  agents,  is  its  agent:  Alkan  vs. 
Insurance  Co.,  53  Wis.,  136;  Body  vs.  Insurance  Co.,  63  Wis., 
157.     But  it  is  also  held  that  the  statute  does  not  change  the 
rule  respecting  the  relations  of  principal  and  agent,  and  can- 
not be  construed  to  prevent  an  insurance  broker  employed  to 
procure  insurance  from  another  from  being  the  agent  of  the 
assured  at  the  same  time  in  procuring  the  policy;    and  the 
same  rule  applies  as  in  other  agencies, — that  the  principal  is 
bound  by  the  acts  and  representations  of  the  agent  within  the 
scope  of  his  authority:  John  R.  Davis  Lumber  Co.  vs.  Hartford 
Fire  Ins.  Co.,  95  Wis.,  226.    The  true  meaning  of  the  statute  is 
well  expressed  in  Hankins  vs.  Insurance  Co.,  70  Wis.,  1:   That 
the  word  "agent"  is  limited  to  the  act  of  the  particular  person 
doing  one  or  more  of  the  things  specifically  designated;    in 
other  words,  whenever  an  insurance  company  authorizes  any 
person  to  do  any  one  of  the  things  thus  specified,  it  cannot  dis- 
claim the  agency  of  such  person  in  the  doing  of  anything  neces- 
sarily implied  in  the  specific  act  thus  authorized,  and  that  the 
word  "agent,"  as  used  in  these  statutes,  means  as  expressly 
stated  in  the  Illinois  statute,  an  authorized  agent  of  the 
company. 

In  Wood  vs.  Insurance  Co.  (126  Mass.,  316),  it  is  said  of  a 
similar  statute  that  the  statute  relating  to  agents  of  insurance 
companies  does  not  change  the  relation  of  the  common  law 
regulating  the  power  of  agents  to  bind  their  principals,  and 
that  the  statute  cannot  be  construed  so  as  to  prevent  the  per- 
son who  is  agent  for  the  insurer  for  some  purpose  by  virtue  of 
the  statute,  from  being  the  agent  of  the  insured  for  other  pur- 
poses, and  that  he  may  well  be  the  agent  for  each  in  matters 
which  do  not  conflict. 

We  have  here  the  acknowledged  fact  that  Prindiville  was 
never  employed  by  the  plaintiff  in  error,  nor  authorized  to 
act  for  it;  that  he  was  the  agent  of  the  insured  in  procuring 
the  policy,  and  in  the  application  which  he  made.  If  it  may  be 
said  with  respect  to  the  actual  delivery  of  the  policy  by  him  to 
the  assured  that  he  was  therein  the  agent  of  the  insurer,  the 
knowledge  which  he  had  of  other  insurance,  derived  from 


Digitized  by 


Google 


608  United  States  Circuit  Court  qfjppeah.  [Jime, 

his  agency  for  the  insured,  is  not  chargeable  to  the  insurer 
merely  because  the  company  authorized  him  to  deliver  the 
policy  drawn  in  accordance  with  the  contract  made,  and  upon 
representations  made  by  him  as  agent  of  the  insured.  See, 
also,  Ostr.,  Ins.,  §  40,  where  the  statutes  of  the  various  States 
are  reviewed.  ' 

We  need  not  stop  to  consider  the  Iowa  statute,  which  is 
widely  different  from  that  before  us,  nor  refer  to  the  case  of 
Bennett  vs.  Insurance  Co.  (70  Iowa,  600,  31  N.  W.,  948),  further 
than  to  say  that  in  that  case  the  agent  of  the  company,  having 
authority  to  solicit  insurance  and  issue  policies,  sent  his  clerk 
to  solicit  a  risk  and  take  an  application,  and  the  clerk  soliciting 
and  tftking  the  application  knew  of  other  insurance  upon  the 
property;  and  it  was  held — we  think  properly  so — ^that  the 
company  was  bound  by  the  knowledge  of  the  clerk,  who  must 
be  regarded  as  the  company's  soliciting  agent. 

We  recognize  the  rule  that  the  federal  courts  are  bound  to 
follow  that  construction  of  a  State  statute  which  has  been  de- 
liberately placed  upon  it  by  the  court  of  last  resort  of  such 
State.  If  we  could  find  such  deliberate  holding  and  construc- 
tion here,  we  should  follow  it,  although  it  was  opposed  to  our 
own  views  of  the  question.  But  we  cannot  say  here  that  there 
has  been  any  such  deliberate  construction  of  the  statute.  The 
only  expression  which  in  any  way  can  be  construed  to  militate 
'  with  our  own  view  is,  as  we  have  shown,  an  obiter  expression 
in  an  opinion,  and  that  expression  is  not  binding  even  upon  the 
court  in  which  it  was  rendered.  We  think  the  expression  is 
manifestly  inadvertent,  and  without  consideration  of  the  sense 
in  which  the  term  "agent"  is  employed  in  the  statute.  It  is  di- 
rectly opposed  to  the  construction  placed  upon  much  broader 
statutes  by  the  Supreme  Courts  of  Massachusetts  and  of  Wis- 
consin, the  latter  of  which  is  erroneously  invoked  as  authoritj 
by  the  author  of  the  expression  which  it  is  said  should  control 
our  judgment.  We  cannot  consider  the  inadvertent  expres- 
sion in  that  case  as  a  deliberate  decision,  giving  a  settled  con- 
struction to  the  statute. 

It  was  urged  at  the  hearing  that  the  other  insurance  effected 
upon  the  property  was  contemporaneous  with  the  insurance  in 
question,  and  did  not  fall  within  the  condition  which  rendered 
the  policy  void,  "if  insured  now  has,  or  shall  hereafter  make  or 
procure,  any  other  contract  of  insurance,  whether  valid  or  not, 
on  the  property  covered,  in  whole  or  in  part,  by  this  policy.'* 
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The  case  of  Insurance  Co.  vs.  Davidson  (30  Md.,  91),  is  relied 
i]XK>n  to  sustain  this  contention.  We  think  the  cases  clearly 
distinguishable.  There  the  plaintiffs  applied  to  the  defendant 
company,  seeking  their  whole  insurance  from  that  company; 
and  the  latter  company,  before  issuing  its  policy,  and  for  its 
own  convenience,  and  not  at  the  request  of  either  of  the  plain- 
tiffs, applied  to  the  Maryland  company  to  share  the  risk.  The 
premises  were  examined  by  the  secretaries  of  the  two  com- 
panies together,  with  the  view  of  taking  the  risk  conjointly. 
Both  i)olicies  as  originally  drawn  were  alike,  of  the  same  date, 
for  the  same  amount,  and  the  premiums  paid  to  both  companies 
on  the  same  date.  The  court  says,  on  page  109:  "It  thus  ap- 
pears the  Maryland  policy  was  effected  with  full  knowledge  on 
the  part  of  the  defendant, — Indeed,  at  its  request  and  for  its 
convenience;  that  both  policies  were  precisely  similar,  and  be- 
came effective  and  binding  contracts  at  the  same  time.  The 
proviso  is  that,  ^if  any  other  insurance  has  been  or  shall  here- 
after be  made  on  the  said  property'  without  the  consent  of  the 
company  in  writing  indorsed  thereon,  the  policy  shall  be  void." 

After  observing  upon  the  necessity  of  such  clauses  in  policies 
of  insurance,  the  court  held  that,  under  the  circumstances 
stated,  the  policy  in  the  Maryland  company  was  neither  prior 
nor  subsequent  to  the  policy  sued  on,  but  took  effect  contem- 
poraneously, and  was  not  within  the  spirit  or  letter  of  the 
clause  in  question.  Without  undertaking  to  criticise  the 
ground  upon  which  that  decision  rested,  it  is  enough  to  say 
that  we  fully  concur  in  the  result  there  reached.  The  Wash- 
ington company,  having  itself  procured  the  issuing  of  this 
policy,  was  estopped,  in  our  judgment,  to  assert  the  condition 
prohibiting  other  insurance,  or  must  be  deemed  to  have  waived 
it.  Possibly  this  would  be  the  better  ground  upon  which  to 
have  placed  the  decision.  But  the  facts  of  the  case  are  widely 
divergent  from  those  here  presented.  We  do  not  think  that 
decision  controlling  or  relevant  here.  We  are  satisfied  that  a 
correct  result  was  arrived  at  in  our  previous  decision. 

It  is  proper  to  say  that  Judge  Showalter  sat  at  the  hearing, 
and  is  understood  to  have  concurred  in  the  result,  but  died  be- 
fore the  preparation  of  this  opinion. 

The  judgment  is  reversed,  and  the  cause  remanded  to  the 
court  below,  with  direction  to  award  a  new  trial. 
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A  provision  in  a  policy  of  fire  insurance  declaring  it  shall  be  forfeited  "by 
any  change  in  the  use  or  condition  of  the  building,  including  additions 
or  repairs,  or  by  the  erection  of  other  buildings,  or  in  any  other  manner 
by  which  the  degree  of  the  risk  is  increased,  unless  due  notice  is  given 
to  the  company,  and  a  new  agreement  is  entered  into,"  applies  to  such 
changes  as  are  of  a  permanent  nature,  and  not  to  mere  temporary  changes 
in  the  use  and  occupation  of  the  premises.  Therefore  a  mere  temporary 
use  of  a  machine  for  threshing  grain  for  a  few  hours  on  the  premises 
where  the  insured  property  is  located  will  not,  per  se,  work  either  a  for- 
feiture or  a  suspension  of  such  policy. 

If,  however,  the  insured,  or  one  to  whom  he  has  intrusted  the  entire  custody 
of  the  property,  and  ^iven  full  freedom  in  its  use,  should^  by  doing  any 
act  or  acts  which  one  in  the  exercise  of  ordinary  care  and  diligence  would 
not  do  under  like  circumstances,  so  change  the  use  and  occupancy  of  the 
premises  as  to  materially  increase  the  hazard  of  the  insurance,  the  insur- 
ance company  would  not  be  liable  for  a  loss  directly  resulting  as  a  con- 
sequence of  such  increase  in  the  risk. 

There  was  sufficient  testimony  introduced  by  the  plaintiff  in  this  case  to  re- 
quire the  submission  to  the  jury  of  the  issue  of  fact  as  to  whether  or  not 
tnere  had  been  stich  negligent  use  of  the  property  in  question  as  to  mate- 
rially increase  tbe  risk  of  insurance  and  to  cause  the  damage  complained 
of^  and  the  Judge  therefore  erred  in  granting  a  nonsuit. 

W.  R.  Hammond,  for  Plaintiff  in  Error. 

Ebwin  &  Ebwin  and  S.  C.  DuNLAP,/or  Defendant  in  £tror. 

liEWIS,  J. 

Suit  was  brought  by  Augustus  D.  Adair,  as  administrator  of 
the  estate  of  Sarah  C.  Hudson,  deceased,  against  the  Southern 
Mutual  Insurance  Company;  the  same  being  an  action  for  the 
recovery  of  a  loss  on  a  policy  of  fire  insurance.  This  policy 
was  issued  to  the  plaintiff  on  the  22d  of  January,  1897,  and 

'^Insures  estate  of  Mrs.  Sarah  C.  Hudson  against  loss  or 
damage  by  fire  to  the  amount  of  twelve  hundred  dollars  for 
the  term  of  one  year;" 

One  thousand  dollars  of  said  sum  being  on  a  house  that  was 
occupied  by  the  family  of  the  deceased  as  a  dwelling,  and  the 
balance  on  furniture  in  the  house.  After  plaintiff's  evidence 
had  closed,  the  judge  granted  a  nonsuit  on  motion  of  de- 

*  DecUioD  itndered,  April  31,  1899.    SylUbuB  by  the  Court 
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fendant's  counsel,  upon  which  error  ie  assigned  by  the  plaintiff 
in  his  bill  of  exceptions.  It  appears  from  the  record  that  At 
the  time  of  the  fire  the  premises  were  in  possession  of  the  hus- 
band of  deceased,  who,  with  his  children,  occupied  the  dwelling. 
He  had  a  small  quantity  of  wheat,  that  had  been  placed  on  the 
premises  where  the  dwelling  was  located,  and  had  procured 
the  owner  of  a  threshing  machine  run  by  an  engine  to  mov^  his 
machine  on  the  premises  for  the  purpose  of  threshing  this 
wheat.  The  engine  was  located  about  85  feet  from  the  dwell- 
ing. It  had  no  spark  arrester.  The  separator  was  located 
about  halfway  between  the  engine  and  the  house.  As  the 
grain  was  being  threshed,  the  straw  gathered  near  the  separa- 
tor, some  of  it  falling  within  a  few  feet  of  the  dwelling.  The 
work  of  threshing  the  grain  required  only  about  two  hours. 
When  it  commenced,  the  weather  was  calm, — a  gentle  breeze 
blowing  from  the  house  towards  the  engine.  Plaintiff's  wit- 
nesses tesflfled  that  they  regarded  the  house  in  no  danger  from 
fire,  with  the  weather  in  that  condition;  that  there  were  a  num- 
ber of  workmen  engaged  about  the  machinery, — some  10  or  15; 
and  that,  even  if  a  spark  from  the  engine  had  ignited  the  straw, 
it  could  readily  have  been  extinguished,  without  material  dan- 
ger to  the  house.  The  owner  of  this  machine  testified  that  he 
had  been  engaged  in  such  business,  off  and  on,  for  10  or  15  years, 
using  the  same  character  of  engine  he  had  then,  threshing 
thousands  of  bushels  of  grain,  often,  in  a  season,  and  he  never, 
before  this  fire,  knew  a  pile  of  straw  to  catch  fire  from  the  en- 
gine; that  often  the  engine  was  stationed  near  houses,  barns, 
stables,  etc.,  as  this  one  was  on  the  day  of  this  fire,  and  no  loss 
from  fire  had  ever  occurred.  Plaintiff  testified  to  the  same 
effect.  After  the  work  was  about  half  over,  there  came  an  un- 
expected and  sudden  gust  of  wind,  called  by  the  witnesses  a 
"dry  storm,"  which  blew  very  violently  from  the  engine 
towards  the  dwelling.  It  was  described  as  coming  in  a  whirl, 
and  as  being  one  of  the  most  violent  winds  plaintiff  ever  saw, . 
except  a  cyclone  on  one  occasion.  About  the  same  time,  fire 
was  noticed  in  the  straw.  It  was  presumed  it  came  from  a 
spark  from  the  engine,  though  the  witnesses  did  not  know  that 
as  a  fact.  Strong  efforts  were  at  once  made  to  extinguish  it, 
but  the  wind  blew  so  violently  as  to  carry  the  straw  against  the 
house,  fan  the  flames,  and  blow  them  for  many  feet  beyon*^. 
This  wind  blew  the  belt  from  the  machinery.  The  efforts  to 
save  the  house  proved  fruitless,  and  it  was  destroyed. 
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1.  The  only  portion  of  the  policy  sued  upon,  material  to  be 
considered  in  determining  the  issues  involved  in  this  case,  is 
the  following  clause: — 

"Policies  shall  be  forfeited,  first,  by  any  change  in  the  use 
or  conditions  of  the  building,  including  additions  or  repairs, 
or  by  the  erection  of  buildings,  or  in  any  other  manner  by 
which  the  degree  of  risk  is  increased,  unless  due  notice  is 
given  the  company,  and  a  new  agreement  entered  into." 

It  is  insisted  by  counsel  for  defendant  in  error  that  the  use  of 
these  premises  by  placing  thereon  this  machinery,  and  using 
the  same  in  threshing  grain,  amounted  to  a  forfeiture  of  the 
policy,  especially  as  it  caused  the  fire  which  destroyed  the  prop- 
erty insured.  We  do  not  think,  in  the  first  place,  that  the 
clause  has  any  reference  to  such  temporary  use  of  the  premises, 
but  that  it  refers  to  changes  in  the  use  or  condition  of  the  build- 
ings, or  to  changes  in  any  other  manner,  of  a  permanent  nature, 
by  which  the  degree  of  risk  is  increased.  Where  premises  are 
occupied  as  a  home,  on  which  is  located  the  dwelling  of  a 
family,  the  use  of  them  is  constantly  susceptible  to  changes  of 
a  temporary  nature,  for  the  convenience  of  the  occupants,  and 
to  facilitate  the  conduct  of  business  pertaining  to  the  indus- 
tries of  the  members  of  the  household.  We  think  it  would  be 
going  a  long  way  towards  construing  these  policies  liberally  in 
favor  of  insurance  companies,  as  well  as  liberally  in  favor  of 
the  doctrine  of  forfeiture,  to  hold  that  it  was  intended  by  the 
contract  that  every  such  temporary  change  which  may  for  the 
moment  increase  to  some  degree  the  risk  of  fire  would  neces- 
sarily work  a  forfeiture  of  the  policy  at  the  option  of  the  com- 
pany. There  is  no  person,  perhaps,  so  diligent  as  to  live  from 
day  to  day  with  an  equal  and  uniform  degree  of  caution  against 
accidents  of  this  sort.  An  important  thought  to  consider  in 
this  connection  is  that,  while  a  permanent  use  of  the  premises 
in  a  certain  manner  from  day  to  day  might  materially  increase 
the  hazard  from  fire,  yet  a  mere  temporary  use  for  a  few  hours, 
while  the  occupants  are  vigilant  and  on  the  alert  to  prevent  fire, 
might  not  be  considered  as  a  material  risk  at  all,  although  the 
dwelling  may  be  in  a  little  more  danger  from  fire  on  such  special 
occasions  than  is  generally  the  case.  W^e  think  our  view  of  the 
construction  that  should  be  given  the  terms  of  the  clause 
above  quoted  is  demanded  by  the  well-known  elementary  prin- 
ciple of  law  governing  the  construction  of  such  instruments, 
namely — First,  they  should  be  construed  strictly  against  the 
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company  or  party  preparing  them;  and,  second,  they  shoold 
be  so  construed  as  to  avoid,  if  possible,  a  forfeiture.  We  are 
satisfied  that  these  views  are  sustained  by  a  decided  weight  of 
authorities,  some  of  which  we  will  now  briefly  allude  to,  ta 
show  the  general  trend  of  judicial  decisions  on  this  line.  In 
discussing  this  provision  in  policies  touching  the  use  and  occu- 
pancy  of  premises  so  as  not  to  increase  the  risk  from  fire,  we 
quote  the  following  from  7  Am.  &  Eng.  Enc.  Law  (Old  Ed.> 
1035:  "The  change  contemplated  by  the  provision  is  not  a 
mere  temporary  or  incidental  change,  but  a  permanent  and  sub- 
stantial change.''  Quite  a  large  number  of  authorities  are 
cited  to  support  that  text.  And  in  this  connection  we  call  at- 
tention to  instances  given  on  page  1034  of  the  same  volume,, 
which  have  been  held  by  courts  not  to  constitute  a  change: 
"The  making  of  repairs  to  a  dwelling  house;  shutting  down  a 
factory  temporarily;  running  the  engine  and  certain  shafting- 
of  a  mill  or  factory  at  night,  when  the  policy  recites  ^run  by 
daylight  only';  changing  from  a  dwelling  to  a  boarding  houses 
changing  occupants;  mixing  and  keeping  paints  in  a  barn,  de- 
scribed in  the  policy  as  'used  for  hay,  straw,  grain  unthreshed, 
stabling,  and  shelter,'  while  painting  the  house  on  the  same 
premises;  ceasing  to  occupy  the  premises;*  lighting  tempor- 
arily with  gasoline;  mortgaging  the  property  insured."  In  the 
case  of  Insurance  Co.  vs.  Foster  (90  111.,  121),  it  was  held  that: 
"An  occasional  oqcupation  of  a  room  of  a  building  insured,  by 
a  carpenter  in  his  business,  is  not  such  a  violation  of  a  clause 
in  a  policy  which  forbids  that  during  the  term  of  insurance  the 
premises  should  be  used  for  any  trade  or  business  denominated  - 
'hazardous,'  as  will  defeat  a  recovery  in  case  of  loss.  An  occa- 
sional day's  work  by  a  cari)enter  in  a  part  of  the  house  will  not 
avoid  such  a  policy."  In  Loud  vs.  Insurance  Co.  (2  Gray,  221), 
it  appeared  that,  by  express  directions  of  the  assured,  a  certain 
stove  in  the  building  was  not  to  be  used;  the  same  being  in  an 
unsafe  condition.  The  owner  allowed  the  house  to  be  occu- 
pied teniporarily  as  a  shelter  for  the  crew  of  a  vessel,  who  built 
a  fire  in  the  stove  for  one  night.  It  was  held  that  such  tem- 
I)orary  use  did  not  void  the  policy.  It  appeared  in  that  case 
that  the  house  was  actually  destroyed  as  a  result  of  the  fire 
being  kindled  in  the  stove.  In  the  case  of  Williams  vs.  Insur- 
ance Co.  (31  Me.,  219),  It  was  decided  that  a  warranty  in  the  in- 
surance of  an  unfinished  dwelling  house,  which  was  in  the  pro- 
cess of  construction,  that  there  were  to  be  no  stoves  in  it,  must 
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be  understood  to  mean  that  no  stove  is  to  be  habitually  kept 
and  used  in  it,  as  stoves  are  ordinarily  kept  in  dwelling  houses, 
and  that  the  use  of  a  stove  for  a  few  days  for  a  purpose  con- 
nected with  the  finishing  of  the  house  is  not  a  violation  of  the 
warranty.  In  Smith  vs.  Insurance  Co.  (Mich.),  there  was  a 
stipulation  in  the  policy  sued  on  that  it  should  be  void  "If  there 
be  kept,  used,  or  allowed  on  the  above-described  premises,  ben- 
zine, naphtha,  or  other  explosive."  The  court  decided  in  that 
case  that  "gasoline  is  not  'kept,  used  or  allowed'  on  the  premi- 
ses insured,  within  the  meaning  of  a  provision  for  avoiding  the 
policy,  by  leaving  a  five-gallon  can  containing  gasoline  in  the 
building  for  a  number  of  days,  for  use  in  burning  off  old  paint 
preparatory  to  repainting  the  building.'' 

The  clause  of  this  policy,  which  we  have  been  construing  we 
do  not  think  amounts  to  anything  more  or  less  than  a  provision 
employed  in  our  Civil  Code,  and  it  would  constitute  a  part  of 
the  contract  between  the  parties  whether  they  made  any  stipu- 
lation in  reference  thereto  or  not.  Section  2100  of  the  Code  de- 
clares: "Any  change  in  the  property,  or  the  use  to  which  it  is 
applied,  without  the  consent  of  the  insurer,  whereby  the  risk  is 
increased,  voids  the  policy."  The  case  of  Alston  vs.  Insurance 
Co.  (100  Ga.,  282),  Cited  by  counsel  for  defendant  in  error,  we  do 
not  think  in  point.  It  appeared  in  that  case  that  the  insured 
had  permitted  another  person  to  store  a  large  quantity  of  hay 
in  the  storehouse  wherein  his  own  goods,  covered  by  the  policy, 
were  contained,  and  it  ^.Iso  appeared  that  the  hazard  was 
thereby  increased.  It  was  held  that  a  nonsuit  was  proper 
under  a  provision  in  the  policy  that  the  same  should  be  void  if 
the  hazard  be  increased  by  any  means  within  the  knowledge  or 
control  of  the  insured.  But  manifestly,  under  the  facts  of  that 
case,  the  change  made  in  the  use  of  the  house  was  of  a  perma- 
nent nature.  The  hay  was  stored  in  the  house  for  the  purpose 
of  making  sales  thereof,  and  was  as  permanently  located  there 
as  the  goods  themselves  which  were  insured.  If  a  mere  tem- 
porary change  in  the  use  or  occupation  of  the  premises,  which 
increases  the  risk  of  insurance,  per  se,  forfeits  the  policy,  then 
the  policy  is  void  whether  any  loss  results  from  such  increased 
risk  or  not,  and  even  if  the  change  is  removed  by  the  insured, 
and  the  premises  restored  to  their  original  condition,  without 
any  loss  occurring  to  the  property,  unless,  of  course,  the  insur- 
ance company,  either  expressly  or  by  implication,  waives  its 
right  of  forfeiture.    Hence,  if  the  use  of  the  premises  corn- 
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plained  of  bj  the  defendant  in  this  case  worked  a  forfeiture  of 
the  policy,  it  would  have  been  void,  at  the  option  of  the  com- 
pany, even  if  the  machinery  and  inflatnmable  matter  had  been 
removed  without  having  caused  injury  from  fire.  Manifestly, 
we  think  it  was  neither  the  intention  of  the  provision  in  the 
policy  above  quoted,  nor  of  section  2100  of  the  Code,  that  this 
contract  of  insurance  should  have  such  a  construction.  There 
is  authority,  however,  to  sustain  the  position  that  while  a 
temporary  increase  of  risk  could  not  operate,  per  se,  to  forfeit 
the  policy,  it  would  have  the  effect  of  suspending  it  during  the 
existence  of  such  risk.  See  3  Joyce,  Ins.  (§  2239),  and  authori- 
ties cited.  There  is  quite  a  difiference  between  forfeiture  and 
suspension.  In  the  latter  case  the  policy  is  simply  inoperative 
during  the  time  of  the  suspension.  Hence  it  follows  that  when 
the  cause  of  the  suspension  is  removed  the  policy  is  revived 
and  continues  in  force.  But  not  so  in  case  of  forfeiture,  for  the 
policy  would  continue  absolutely  void  unless  a  waiver  occurs 
as  above  indicated.  But,  even  in  case  of  a  risk  simply  sus- 
pending a  policy,  if  the  loss  by  fire  occurs  during  the  existence 
of  the  risk  there  is  no  liability  upon  the  insurer,  although  the 
fire  was  in  no  wise  the  result  of  such  increase  of  risk.  To  illus- 
trate: If  this  property  had  been  destroyed  by  fire  during  the 
time  of  the  operation  of  the  machinery,  materially  increasing 
the  risk,  then  there  could  be  no  recovery,  though  the  fire  was  in 
no  wise  the  result  of  such  increase  of  risk,  but  was  owing  to 
some  accidental  cause,  entirely  unconnected  with  the  change 
made  in  the  use  of  the  premises.  On  the  other  hand,  if,  under 
the  contract,  neither  a  forfeiture  nor  a  suspension  exists,  the 
company  would  be  liable.  But  we  do  not  think  such  a  tem- 
porary use  of  the  premises  even  operates  to  suspend  the  policy, 
in  the  sense  above  indicated.  No  such  construction  can  be 
placed  on  section  2100  of  the  Civil  Code.  That  refers  to  such 
permanent  change,  as  above  shown,  which  "voids  the  policy;" 
that  is,  works  an  absolute  fdrfeiture.  The  same  thing  is  true 
of  the  contract  itself.  It  does  provide  for  a  forfeiture  on  cer- 
tain conditions,  but  nowhere  for  a  mere  suspension.  What 
power,  then,  have  the  courts  to  interpolate  into  the  agreement 
between  the  insurer  and  the  insured  a  condition  or  stipulation 
not  contemplated  either  by  the  law  or  by  the  contract  between 
the  parties? 

2.  But  if  the  loss  directly  results  from  a  mere  temporary  and 
fleeting  change  in  the  use  or  occupation  of  the  property  insured, 
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or  of  the  premises  immediately  surronnding  it,  and  a  material 
increase  of  the  hazard  of  insurance  is  caused  by  such  use,  then 
there  still  may  be  nonliability  of  the  company,  not  growing  out 
of  a  suspension  of  the  policy  by  its  terms,  but  from  other  prin- 
ciples of  law  sufficiently  general  in  their  nature  to  be  applied 
to  such  cases.    As  a  rule,  no  person  can  recover  for  an  injury 
caused  by  his  own  consent.    Under  section  2322  of  the  Civil 
Code,  this  has  been  especially  applied  to  injuries  by  railroad 
companies,  and  under  section  3893,  to  torts  generally.    Under 
section  3830,  if  a  plaintiff  by  ordinary  care  should  have  avoided 
the  consequences  of  defendant's  negligence,  there  can  be  no  re- 
covery.   These  provisions  apply  to  torts  or  to  injuries  done  by 
another.    But  that  is  not  this  case,  which  is  an  action  for  loss 
insured  against  by  contract.    There  are  other  provisions  of  the 
Code  which  relate  directly  to  such  contracts.     Section  209ft 
provides  that:  "The  assured  is  bound  to  ordinary  diligence  in 
protecting  the  property  from  fire,  and  gross  negligence  on  his 
part  will  relieve  the  insurer.     Simple  negligence  by  a  servant, 
or  the  assured,  unaffected  by  fraud  or  design  in  the  latter,  will 
not  relieve  the  insurer."    It  is  difficult  to  get  the  exact  inten- 
tion of  the  legislature  from  these   words.    !they   bind  the 
assured  to  "ordinary  diligence,"  and  then,  in  the  next  clause  of 
the  same  sentence,  seem  to  relieve  the  insurer  only  in  case  of 
"gross  negligence  by  the  insured."    A  want  of  ordinary  dili- 
gence does  not,  of  course,  necessarily  imply  gross  negligence* 
Nor  does  the  following  sentence  relieve  the  difficulty:  "Simple 
negligence,"  etc.,  "will  not  relieve  the  insurer."    Section  2898 
of  the  Code  declares  that  the  absence  of  ordinary  diligence  "ia 
termed  ordinary  neglect,"  and  section  2899  calls  the  absence  of 
extraordinary  diligence  "slight  neglect."    Now,  as  to  whether 
the  words  "simple  negligence,"  in  section  2096,  mean  ordinary 
or  slight  neglect,  we  are  left  absolutely  in  the  dark.    In  view, 
however,  of  the  ambiguity  of  that  section,  we  think  we  are 
authorized  to  seek  aid  in  its  construction  by  reference  to  sec- 
tion 2100,  which  provides  that  any  change  in  the  property,  or 
the  use  to  which  it  is  applied,  whereby  the  risk  is  increased, 
voids  the  policy.    We  have  already  seen  that  a  mere  temporary 
use,  not  causing  such  loss,  was  not  intended  to  have  this  effect. 
But  we  think  a  fair  construction  of  all  the  law  bearing  ou  thia 
subject  would  render  the  insurer  not  liable,  if  the  loss  directly 
resulted  from  a  temporary  change  in  the  use  of  the  property  by 
the  assured,  so  materially  increasing  the  hazard  of  insurance* 


Digitized  by 


Google 


1899.]  Adair  V8.  Saidhem  Mvi.  Ins.  Co.  517 

as  to  make  it  apparent  to  a  person  of  ordinary  intelligence,  and 
of  reasonable  or  ordinary  care  and  diligence,  that  the  danger 
from  fire  was  thereby  enhanced.    Such  a  construction  would 
be  consistent  with  the  general  principle  of  law  that  no  one  can 
recover  for  an  injury  which  was  the  result  of  his  own  negli- 
gence.   This  policy  was  taken  out  in  the  name  of  administrator 
as  such,  who  was  simply  the  representative  of  the  estate  in- 
tended to  be  protected  by  the  insurance.    At  the  time  of  the  fire 
it  was  occupied  as  a  home  by  the  husband  of  the  deceased  and 
her  children,  they  being  her  only  heirs.    The  record  is  not  clear 
or  definite  as  to  what  sort  of  contract,  if  any,  existed  between 
the  administrator  and  the  husband  touching  the  occupancy  of 
the  house.    We  infer,  however,  that  the  husband  had  absolute 
custody  of  the  premises,  and  had  perfect  freedom  to  use  the 
same  in  the  conduct  of  his  business,  or  that  he  had  charge  of  it 
in  the  interest  of  the  estate.    He  was  directly  responsible  for 
the  acts  alleged  to  have  increased  the  risk  of  insurance  and  to 
have  occasioned  the  loss  by  fire.    The  question  whether  or  not 
his  acts  bound  the  administrator,  the  real  party  insured,  was 
not  discussed  in  the  argument.    There  is  authority  to  the  effect 
that  an  increase  of  risk  by  a  tenant  of  the  insured  does  not 
void  the  policy,  unless  it  contains  a  stipulation  to  the  effect 
that  such  an  increase  by  the  tenant  will  render  it  null  and  void. 
See  2  Beach,  Ins.,  §  712,  and  authorities  cited.    There  are  also 
decisions  cited  to  the  contrary  in  the  same  work.    We  are  in- 
clined to  think,  however,  that  the  correct  rule  on  this  subject  is 
laid  down  by  the  Supreme  Court  of* Pennsylvania  in  the  case  of 
Long  vs.  Insurance  Co.  (14  Ins.  Law  J.,  622),  where  it  was  held, 
in  effect,  that  if  the  act  which  increased  the  insurer's  risk  was 
that  of  the  tenant,  unknown  to  the  landlord,  it  was  no  excuse 
for  the  infringements  of  the  covenants  of  the  policy.    If  the 
husband  occupied  these  premises  under  the  circumstances  in- 
dicated, as  inferable  from  the  record,  he  would  probably  be 
clothed  with  more  power  and  dominion  over  the  property  than 
in  the  case  of  an  ordinary  tenant  who  had  no  interest  in  the 
title;  and  we  think  his  acts  of  negligence,  if  any,  in  this  par- 
ticular matter,  would  be  binding  on  the  insured. 

3.  The  loss  having  resulted  in  this  case  from  an  alleged  in- 
crease of  hazard  by  a  change  in  the  use  of  the  premises,  it 
would  seem  practically  to  make  no  difference  whether  we 
treated  the  case  on  the  theory  of  a  suspension  of  the  policy,  or 
on  our  idea  of  liability,  or  a  want  thereof,  as  herein  indicated,—^ 
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at  least,  so  far  as  concerns  the  afleged  error  in  the  judgment 
granting  a  nonsuit;  for  in  either  case  the  question,  in  its  last 
analysis,  would  turn  on  the  negligence  or  want  of  negligence 
of  the  plaintiff.  This  particular  qtlestion  is  one  of  fact,  and 
when  it  becomes  one  of  law,  on  a  motion  to  nonsuit,  its  correct 
determination  depends  upon  the  circumstances  of  each  particu- 
lar case.  Questions  of  negligence  being  peculiarly  for  the  jury 
in  this  State,  in  cases  of  any  serious  doubt  its  courts  8h|>uld 
always  lean  to  such  construction  of  the  testimony  as  will  leave 
the  matter  at  issue  to  the  jury.  They  should  avoid  encroach- 
ing upon  the  prerogative  of  that  branch  of  the  court,  except  in 
matters  where  the  evidence  is  so  plain  and  palpable  as  to  de- 
mand a  certain  verdict,  and  make  any  other  finding  shocking  to 
a  sense  of  justice  and  against  human  reason.  Authorities  may 
be  found  whereby,  in  similar  cases,  the  courts  of  other  States 
may,  as  a  matter  of  law,  have  ruled  that  there  could  be  no  re- 
covery. The  safer  rule,  however,  and  the  one  which  we  think 
has  been  followed  by  the  weight  of  authority,  is  to  subnait  such 
issues  to  the  jury.  This  course  has  been  pursued  in  States, 
some  of  whose  decisions  are  relied  on  by  counsel  for  defen>lant 
in  error,  and  the  trend  of  whose  adjudications  seems  to  hold 
the  insured  to  a  rigid  liability  for  any  acts  of  negligence  in  in- 
creasing the  danger  to  the  property  insured  from  fire.  In  the 
case  of  Long  vs.  Insurance  Co.  (14  Ins.  Law  J.,  622,  Supreme 
Court  of  Pennsylvania),  it  was  decided  that  the  temporary  use 
of  a  steam  thresher  near  the  premises  of  the  insured  property 
materially  increased  the  risk  to  the  property  insured,  and  there- 
fore voided  the  policy.  The  court  held  in  that  case  that  as  to 
whether  or  not  there  was  such  an  increase  was  properly  left  to 
the  jury.  The  same  course  was  adopted  with  reference  to  sub- 
mitting such  an  issue  to  the  jury  in  the  case  of  Williams  vs.  In- 
surance Co.  (57  N.  Y.,  274),  reported  in  Richards,  Ins.,  452.  We 
think  this  case  should  have  taken  a  similar  direction.  We  are 
not  prepared  to  say,  under  the  testimony  in  this  record,  as  a 
matter  of  law,  that  the  plaintiff  is  not  entitled  to  recover,  or 
that  the  testimony  demanded  a  finding  that  the  destruction  of 
this  property  was  a  result  of  the  negligence  of  this  tenant. 
Questions  of  negligence  in  such  matters  cannot  always  be 
safely  determined  from  mere  opinions  in  the  human  mind,  not 
founded  upon  observations  or  experiences,  but  based  solely 
upon  abstract  reasoning  that  to  do  a  certain  thing  will  neces- 
sarily increase  a  risk,  and  therefore,  it  follows  that,  when  loss 
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results,  it  is  necessarily  owing  to  the  negligence  of  the  party 
who  committed  the  act.    In  this  case  the  jury  had  before  them 
the  testimony  of  the  plaintiff  and  the  owner  of  the  machinery 
besides  other  witnesses,  that  in  their  opinion,  the  temporary 
location  of  the  engine  where  it  was  placed  did  not  increase  the 
hazard   from  fire.    This  testimony  was  not   simply  a  bare 
opinion,  without  reason  therefor,  but  was  founded  upon  facts 
stated  by  the  witnesses.    From  their  actual  experience  in  ob- 
serving and  using  such  machinery  themselves  for  a  number  of 
years,  contiguous  to  houses,  and  from  the  fact  that  no  fire  be- 
fore had  ever  occurred,  and  they  had  not  even  witnessed  the 
burning  of  a  straw  pile,  some  reason  was  given  for  the  opinion 
they  gave,  and  upon  which  they  acted.    In  the  case  of  Brink  vs. 
Insurance  Co.  (49  Vt.,443),it  was  decided  that  a  tenant  of  prem- 
ises insured,  who  had  charge  of  all  the  business  done  thereon,  > 
and  knew  of  all  its  details  and  processes,  was  a  competent  wit- 
ness to  give  an  opinion  as  to  whether  the  business  he  was  carry- 
ing on  at  the  time  of  the  fire  increased  the  hazard  of  the  insurer. 
In  addition  to  these  opinions  of  witnesses  in  this  case,  it  fur- 
ther appears  from  the  testimony  that,  with  a  numbetr  of  work- 
men on  hand,  even  if  a  fire  had  occurred  in  the  straw,  had  the 
weather  remained  in  the  condition  it  was  in  when  the  work  be- 
gan, there  would  have  been  no  difficulty  in  preventing  the  house 
from  igniting.  Can  the  court  then  say,  as  a  matter  of  law,  in  the 
light  of  tills  testimony,  that  it  shows  that  the  plaintiff's  tenant 
was  not  in  the  exercise  of  ordinary  care  and  diligence,  or  that 
the  fire  was  the  result  of  his  own  negligence?  Can  it  be  further 
said  that,  as  a  matter  of  law,  reasonable  diligence  would  have 
required  him  to  anticipate  a  violent  windstorm,  such  as  this  is 
described  to  have  been,  and  which  seems  to  have  been  the  direct 
intervening  cause  that  communicated  the  fire  to  the  property 
and  produced  its  destruction?    We  reverse  the  judgment  of  the 
court  below  on  the  ground  of  error  in  granting  nonsuit,  with- 
out intending  to  intimate,  of  course,  any  opinion  in  regard  to 
the  weight  of  the  testimony,  except  to  say  that,  in  our  opinion, 
there  was  sufficient  evidence  in  the  case  upon  which  to  submit 
to  the  jury  the  controlling  issue,  as  to  whether  or  not  the  fire 
was  the  result  of  the  negligence  of  the  plaintiff  or  his  ten- 
ant, and  whether  or  not  the  increase,  if  there  was  any,  was 
material,  and  was  the  result  of  a  want  of  ordinary  care  and 
diligence  on  the  part  of  the  plaintiff,  or  his  agent  or  tenant 
having  charge  of  the  property.    Judgment  reversed.    All  the 
justices  concurring,  except  Cobb,  J.,  disqualified. 


Digitized  by 


Google 


520  Supreme  Churl  of  North  Dakota.  [June^ 


SUPREME  COURT  OF  NORTH  DAKOTA. 


In  re  HOGAN.* 

1.  A  violation  of  the  provisions  of  section  3124,  Rev.  Codes,  forbidding  any 

agent  to  act  for  any  insnrance  company  iu  transacting  the  basiness  of 
insurance  without  procuring  a  certiticate  of  authority  as  therein  speci- 
fied, is  a  crime  under  the  laws  ef  this  State. 

2.  A  corporation  which  undertakes  to  guaranty  a  fixed  revenue  per  acre 

from  farming  lands,  and  which,  in  oraer  to  do  so,  contracts,  for  a  speci- 
fied consideration,  to  pay  such  fixed  amount  per  acre  for  the  crop  grown 
upon  said  land,  irrespective  of  its  value,  is  an  insurance  company  within 
the  provisions  of  sections  4441,  4445,  Rev.  Codes. 

In  the  matter  of  the  application  of  C.  N.  Hogan  for  a  writ  of 
habeas  corpus.      Writ  denied. 

W.  E.  PuROELL,  P.  J.  McCuMBBB,  Chablbs  E.  Wolfe,  and  Stevens 
&  Allen, /or  Petitioner. 

John  F.  Cowan,  Attorney-General,  and  Geobqe  W.  Soliday,  State's 
Attorney, /c>r  the  Sla'e, 

Babtholomew,  C.  J. 
One  C.  N.  Hogan  presented  to  this  court  his  petition  for  a 
writ  of  habeas  corpus,  alleging  that  he  was  unlawfully  re- 
strained of  his  liberty  by  the  sheriff  of  Foster  County,  in  this 
State.  His  petition  sets  forth  that  he  was  arrested  upon  a 
warrant  issued  by  a  justice  of  the  peace  of  said  county,  which 
said  warrant  was  based  upon  a  complaint  duly  laid  before  said 
justice  by  one  Ferguson,  wherein  said  petitioner  was  accused 
of  having  acted  as  agent  for  an  insurance  company  without 
having  procured  the  certificate  required  by  section  3124,  Bev. 
Codes  of  this  State;  that  a  preliminary  hearing  was  duly  had 
before  said  justice,  and  that  upon  such  hearing  said  justice  ad- 
judged that  the  petitioner  be  held  to  answer  to  said  charge  be- 
fore the  district  court  of  said  county,  and  fixed  his  appearance 
bond  at  the  sum  of  |500,  which  the  petitioner  failed  to  give, 
whereupon  he  was  duly  committed  to  the  custodj-  of  said 
sheriff,  and  was  by  him  restrained.  Copies  of  the  complaint, 
the  warrant,  of  all  the  testimony  introduced  at  the  hearing,  of 
the  entries  in  the  docket  of  the  justice  and  of  the  mittimus 
were  attached  to,  and  made  a  part  of  the  petition.    The  writ 

*  DMliioii  rondered.  May  S.  1899.    SyUaboa  by  the  Court. 
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was  duly  issued  by  this  court,  directed  to  said  sheriff,  who  in 
due  time  made  return  thereto,  setting  forth  the  grounds  upon 
which  he  restrained  the  petitioner,  which  were  substantially  in 
all  respects  as  shown  in  the  petition.  To  this  return  the  peti- 
tioner demurred,  and  upon  the  issues  of  law  thus  raised  the 
case  was  argued  to  this  court. 

The  petitioner  contends  (1)  that  a  violation  of  the  provisions 
of  said  section  «^124  does  not  constitute  a  crime,  under  the  laws 
of  this  State,  and  (2)  granting  that  such  violation  does  con- 
stitute a  crime,  there  is  no  reasonable  or  probable  cause  to  be- 
lieve that  p)etitioner  has  committed  such  crime.  We  notice  the 
points  in  this  order. 

Section  3124,  Rev.  Codes,  declares: — 

**No  agent  shall  act  for  any  insurance  company  directly  or 
indirectly  in  taking  risks  or  transacting  th^  business  of  in- 
surance without  procuring  from  the  commissioner  of  insur- 
ance a  certificate  of  authority,  stating  that  such  corporation 
or  company  has  complied  with  all  the  requisites  of  this  chap- 
ter." Section  3131,  being  a  part  of  the  same  chapter,  de- 
clares: **For  violation  of  any  provision  of  this  chapter  when 
no  penalty  is  specifically  provided  for  herein  the  offender 
shall  be  punished  by  a  fine  of  not  less  than  one  hundred  dol- 
lars nor  more  than  five  hundred  dollars." 

We  notice  here  that  the  fine  imposed  is  declared  to  be  by  way 
of  punishment,  and  a  large  discretion  is  vested  in  the  court  in 
fixing  the  amount.  No  part  of  the  amount  inures  to  the  benefit 
of  any  private  person.  No  person  is  authorized  to  sue  for  or 
recover  it.  It  is  not  a  case  where  the  law  arbitrarily  fixes  a 
penalty  as  the  liquidated  damages  for  failure  to  perform  an 
ascertained  legal  duty  owing  to  another,  and  which  penalty 
the  party  to  whom  the  duty  was  owing  may  recover  in  a  per- 
sonal action  upon  proof  of  the  dereliction.  But  petitioner 
urges  that  this  penalty  should  be  recovered  by  the  State  under 
the  provisions  of  chapter  27,  Code  Civ.  Proc,  which  relates  to 
actions  to  recover  penalties  and  forfeitures.  But  the  first  sec- 
tion of  that  chapter  (section  5785)  provides  that,  if  the  act  for 
which  the  forfeiture  was  imposed  is  a  misdemeanor,  then  such 
forfeiture  cannot  be  recovered  in  a  civil  action.  We  look  then 
to  the  Penal  Code  to  determine  whether  or  not  this  act  is  a 
misdemeanor.    Section  6802  reads: — 

"A  crime  or  public  offense  is  an  act  committed  or  omitted 
in  violation  of  a  law  forbidding  or  commanding  it,  and  to 
which  is  annexed,  upon  convicSon,  either  of  the  following 
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punishments:    *     ♦    ♦"    And  the  third  punishment  named 
is  "fine." 

We  have,  then,  in  this  case,  a  statute  (section  3124)  forbid- 
ding the  doing  of  a  certain  act,  we  have  that  forbidden  act 
done,  and  the  punishment  which  the  law  (section  3131)  pre- 
scribes for  doing  this  forbidden  act  is  a  fine;  hence  it  must  be  a 
crime.  Section  6803  declares  that  crimes  are  divided  into  felo- 
nies and  misdemeanors.    Section  6804  reads: — 

"A  felony  is  a  crime  which  is  or  may  be  punishable  with 
death  or  imprisonment  in  the  penitentiary;  every  other 
crime  is  a  misdemeanor." 

We  have  here,  then,  a  crime.  It  cannot  be  punished  by 
death  or  imprisonment;  hence  it  must  be  a  misdemeanor.  It 
seems  clear  to  us  that  petitioner's  first  contention  cannot  pre- 
vail. -In  saying  that  this  offense  cannot  be  punished  by  im- 
prisonment, we  mean  only  that  primarily  the  judgment  must 
be  a  fine,  and  the  judgment  may  be  satisfied  by  the  payment  of 
the  fine;  but  we  do  not  hold  that  the  judgment  may  not  also 
direct  that,  in  case  of  nonpayment,  the  defendant  be  impris- 
oned as  provided  in  section  8295,  Rev.  Codes. 

Petitioner's  second  proposition  presents  more  difficulties, 
and,  as  preparatory  to  its  discussion,  we  remark  that  no  point 
is  made  by  petitioner  as  to  the  regularity  of  any  of  the  pro- 
ceedings that  led  up  to  his  incarceration.  They  are  concededly 
regular.  It  is  admltt(*d,  also,  that  petitioner  was  soliciting 
business  as  agent  for  a  corporation  known  as  the  Realty  Reve- 
nue Guaranty  Company,  of  Minneapolis,  Minn.  It  is  admitted 
that  petitioner  never  procured  the  certificate  of  authority  spe- 
cified in  said  section  3124,  and  that  he  took  an  application  from 
the  complaining  witness  in  form  as  set  forth  in  the  evidence, 
and  procured  for  said  witness  the  contract  of  said  company  as 
set  out  in  the  evidence,  and  took  the  promissory  note  of  the 
witness,  secured  by  chattel  mortgage,  for  the  consideration 
mentioned  in  said  contract.  These  admissions  leave  but  one 
question  for  our  determination:  Is  or  is  not  the  Realty  Reve- 
nue Guaranty  Co.,  in  fact  or  in  effect,  an  insurance  company? 
If  it  be,  then  clearly  the  petitioner  was  properly  held;  other- 
wise, he  should  be  discharged.  While  the  attorneys  represent- 
ing the  State  claim  that  the  oral  evidence  in  the  record 
strengthens  their  claim  that  said  corporation  is  in  fact  an  in- 
surance company,  yet  we  shall  rest  our  conclusions  on  this 
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point  upon  the  documentary  evidence.      Our  statute  (section 
4441^  Rev.  Codes),  defines  insurance  as  follows: — 

"Insurance  is  a  contract  whereby  one  undertakes  to  in- 
demnify another  against  loss,  damage  or  liability  arising 
from  an  unknown  or  contingent  event." 

Necessarily,  in  defining  insurance  in  a  single  sentence,  only 
the  most  general  terms  can  be  used,  and  any  general  definition 
must  be  extended  to  cover  the  ever-changing  phases  in  which 
the  subject  is  presented  to  the  public.  Fifty  years  ago  it  was 
thought  that  a  single  chapter  in  any  work  on  contracts  could 
exhaust  the  law  of  insurance.  Now  Mr.  Joyce  presents  the 
subject  in  four  elaborate  volumes,  showing  the  immense  de- 
velopment of  that  branch  of  the  law.  Mr.  Joyce  expressly  de- 
fines one  line  of  insurance  as  guaranty  insurance.  See  1  Joyce, 
Ins.,  §§  12, 13.  True,  guaranty  insurance,  as  there  defined,  re- 
lates more  particularly  to  guaranty  against  loss  by  reason  of 
breaches  of  contract,  such  as  "fidelity  guaranty"  and  "credit 
guaranty."  But  we  have  real  estate  title  guaranty  insurance; 
and,  while  perhaps  this  is  the  first  instance  where  an  attempt 
has  been  made  to  guaranty  a  realty  revenue,  yet  as  the  revenue 
arising  from  that  class  of  realty  here  involved,  i.  e.,  farming 
lands,  is  affected  by  so  many  contingencies,  such  as  winds,  hail, 
frost,  drought,  ravages  of  insects,  etc., — contingencies  which, 
while  not  likely  to  happen,  yet  such  as  may  occur, — it  would 
seem  that  inherently  it  would  be  a  proper  subject  for  insurance, 
perhaps  even  an  inviting  field.  In  this  record  we  find  a  copy  of 
the  articles  of  incorporation  of  the  Realty  Revenue  Guaranty 
Co.  The  second  article  sets  forth  the  general  business  of  the 
corporation,  naming  a  number  of  things  that  it  is  organized  for 
the  purpose  of  doing,  and,  among  others,  "to  guaranty  certain 
rental  and  produce  income  from  lands  and  tenements."  The 
I)etitioner,  as  agent  for  said  company,  took  from  Peter  Fergu- 
son an  application  for  a  contract.  Tbe  application  was  upon  a 
printed  form,  headed,  in  bold  type, 

"Realty   Revenue   Guaranty   Company,   of   Minneai>olis, 
Minn.     Capital  stock,  |100,000." 
Then  follows  the  printed  portion,  which  reads: — 

"1,  -« ,  of P.  O.,  County  of  ,  State  of 

,  do  hereby  apply  to  the  Realty  Revenue  Guaranty 

Company  for  an  option-sale  contract  of  | per  acre, 

which  is  hereby  referred  to  and  made  a  part  hereof,  subject 
to  all  conditions  therein  contained  upon  all  crops  raised  on 
the  following  described  lands." 
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Then  follows  a  description  of  the  land,  and  various  questions 
to  be  answered  by  the  applicant  as  to  whether  he  is  owner  or 
tenant  of  the  land,  and  what  interest  he  has  in  the  crop,  what 
the  land  yielded  per  acre  the  year  before,  nature  of  the  soil, 
etc., — all  to  be  signed  by  the  applicant.  Upon  this  applica- 
tion, Ferguson  received  a  contract,  which  we  copy  in  full: — 

"This  agreement,  made  by  and  between  the  Realty  Reve- 
nue Guaranty  Company,  of  Minneapolis,  Minnesota,  an^ 
Peter  Ferguson,  of  Carrington  P.  O.,  County  of  Foster,  and 
State  of  North  Dakota,  party  of  the  second  part,  witnesseth 
that,  in  consideration  of  an  application  for  this  contract 
which  is  hereby  referred  to  and  made  a  part  hereof,  and  the 
payment  of  the  sum  of  |55,  according  to  the  conditions  of  a 
certain  promissory  note  for  said  amount,  by  said  party  of  the 
second  part,  the  above-named  Realty  Revenue  Guaranty 
Company  agrees  to  purchase  the  entire  crop  of  small  grain, 
consisting  of  wheat,  oats,  flax,  barley,  corn,  or  rye,  from  said 
party  of  the  second  part,  at  the  rate  of  |5.00  per  acre,  grown 
during  the  season  of  1899;  all  of  said  crops  being  on  the  fol- 
lowing described  lands,  to  wit,  160  acres  southeast  quarter 
Sec.  20,  T.  146,  R  65;  60  acres  northwest  quarter  Sec.  26,  T. 
146,  R.  65.  It  is  further  agreed  that  said  party  of  the  second 
part  is  in  no  manner  bound  to  sell  said  crops  to  the  said 
Realty  Revenue  Guaranty  Company,  except  at  his  own  option. 
It  is  further  agreed  that  said  party  of  the  second  part  shall 
cultivate  said  crops  in  a  husbandlike  manner,  sow,  plant,  gar- 
ner, gather,  harvest,  thresh,  and  otherwise  care  for  said  crops 
in  due  season  and  in  an  economical  manner.  Saidparty  of  the 
season  and  in  an  economical  manner.  Said  party  of  the 
second  part  agrees  to  notify  said  Realty  Revenue  Guaranty 
Comjiany  in  case  of  any  damage  to  said  crops  within  five 
days  thereafter,  and  of  his  intention  to  avail  himself  of  his 
option  to  sell  before  said  crops  are  harvested,  and  shall, 
within  five  days  after  threshing  the  same,  give  notice  to  the 
company  of  his  election  to  sell  under  this  contract.  After 
said  election  to  sell,  said  party  of  the  second  part  agrees  to 
deliver  said  crops  at  the  nearest  market,  if  directed  so  to  do 
by  said  Realty  Revenue  Guaranty  Company.  Should  the 
party  of  the  second  part  fail  to  perform  any  of  the  condi- 
tions herein  by  him  to  be  performed,  time  being  the  essence 
hereof,  or  if  any  of  the  warranties  or  statements  made  by 
him  are  untrue,  the  said  option  shall  terminate.  Nor  shall 
said  guaranty  company  be  liable  under  this  contract  should 
any  damage  or  loss  accrue  to  said  crops  after  September  15 
of  this  year,  or  after  said  crops  are  harvested,  nor  in  any 
manneif,  except  as  herein  stipulated.  This  contract  shall 
terminate  December  1st  following  date  hereof.  In  witness 
whereof,  the  said  Realty  Revenue  Guaranty  Company  has 
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caused  these  presents  to  be  executed  and  signed  by  its  presi- 
dent and  secretary,  and  caused  its  corporate  seal  to  be  hereto 
attached,  this  seventh  day  of  April  1899.  Realty  Revenue 
Guaranty  Co.,  by  L.  E.  Utley,  President.  A.  L.  Brice,  Sec- 
retary.    [Corporate  Seal.] " 

What  was  the  object  of  this  contract  and  what  was  its  legal 
effect?  The  petitioner  says  it  was  an  option  contract  of  sale  of  , 
^  crop.  We  cannot  conceive  that  the  farmer's  primary  object 
was  to  sell  his  crop.  -Ordinarily  a  man  does  not  pay  a  premium 
for  the  privilege  of  selling  his  produce.  Nor  was  it  the  pri- 
mary purpose  of  the  company  to  purchase  the  crop.  Prom  the 
very  terms  of  the  contract,  it  is  certain  that  it  must  lose  money 
ujpon  all  the  grain  it  buys  under  the  contract.  Moreover,  grain 
is  bought  and  sold  by  the  bushel,  and  not  by  the  acre.  We 
think  the  contract  was  the  identical  contract  which  the  articles 
of  incori)oration  authorize  the  company  to  enter  into.  It  was  a 
contract  by  which  the  guarantor  undertook  to  guaranty  or 
assure  to  the  farmer  a  certain  revenue  from  his  land.  How  did 
the  parties  proceed  to  execute  such  a  contract?  It  was  well 
known  to  both  parties  that  an  acre  of  land  in  this  State, 
farmed  as  the  farmer  contracts  to  farm  it  in  this  case,  will  pro- 
duce a  crop  of  a  value  far  in  excess  of  five  dollars,  and  the 
value  can  be  reduced  to  or  below  that  figure  only  by  the  hap- 
pening of  one  or  more  of  the  contingencies  hereinbefore  men- 
tioned. But  such  contingencies  may  happen,  and  to  be  abso- 
lutely assured  that  his  land  will  yield  him  at  least  five  dollars 
per  acre  the  farmer  is  willing  to  pay  something;  and  the  cor- 
poration, expecting  to  do  business  over  a  wide  scope  of  coun- 
try, believes  that  it  can  with  profit  to  itself  assure  the  farmer 
a  crop  worth  five  dollars  per  acre  for  the  compensation  which 
the  farmer  is  willing  to  pay  therefor.  But  what  is  this  in  sub- 
stance except  a  contract  to  indemnify  the  farmer  against  loss 
arising  from  the  happening  of  a  contingent  event,  and  that  is 
our  statutory  definition  of  insurance.  The  farmer  was  seek- 
ing and  payings  for  protection,  and  the  corporation  was  seeking 
to  make  a  profit  by  extending  this  protection  for  the  considera; 
tion  paid  by  the  farmer.  True,  it  is  not  all  loss  that  is  insured 
against.  The  contingencies  named  may  reduce  the  value  of  a 
crop  from  twenty  dollars  per  acre  until,  in  the  judgment  of  the 
owner,  it  barely  exceeds  five  dollars  per  acre,  and  there  is  no 
liability  under  the  contract.  It  is  the  loss  below  five  dollars 
per  acre  that  is  insured  against.    The  effect  of  the  contract  is 
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very  like  that  of  a  valued  policy  of  insurance.  When  the  con- 
tingency happens  that  creates  a  liability  under  the  policy,  then 
the  full  amount  of  the  policy  must  be  paid,  but  the  insured  is 
entitled  to  all  the  salvage. 

In  Claflin  vs.  System  Co.  (165  Mass.,  501),  the  defendant  was 
held  to  be  an  insurance  company.  The  contract  is  thus  stated 
by  the  court:  "It  was  made  on  April  6,  1891,  And  purports  to 
bind  the  defendant,  in  consideration  of  a  sum  paid,  to  purchase 
at  a  fixed  price  the  accounts  which  during  one  year  a  certain 
business  firm  should  have  against  ascertained  insolvent  debt- 
ors, or  judgment  debtors  against  whom  execution  should  be  re- 
turned unsatisfied."  A  contract  to  purchase  bad  accounts  and 
judgments  at  a  fixed  price,  irrespective  of  value,  cannot  be  dis- 
tinguished in  principle  from  a  contract  to  purchase  damaged 
crops  at  a  fixed  price,  irrespective  of  value.  That  same  com- 
pany was  held  to  be  an  insurance  company  in  Shakman  vs. 
Same  (92  Wis.,  366),  and  the  reasoning  of  the  court  is  very  per- 
tinent to  this  case. 

It  is  doubtless  true  that  there  has  been  a  studied  effort  to 
keep  this  corporation  outside  the  operation  of  our  insurance 
laws;  but  the  purpose  and  effects  of  its  contracts  are  too  clear 
to  admit  of  doubt.  They  exactly  meet  the  requirements  of  an 
insurance  contract,  and  the  corporation  for  which  petitioner 
acted  as  agent  is  an  insurance  company.  The  act  charged  in 
the  complaint  is  a  crime  under  our  statutes,  and  there  is  rea- 
sonable and  probable  cause  to  believe  the  petitioner  guilty  of 
committing  the  act.    He  is,  therefore,  properly  held. 

The  writ  issued  in  this  case  is  discharged,  and  petitioner  re- 
manded to  the  custody  of  the  sheriff  of  Poster  County.  All 
concur. 
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UNITED  STATES  CIRCUIT  COURT  OF  APPEALS. 

Ninth  Cibcuit. 


NEW  YORK  LIFE  INS.  CO. 

DINGLEY.* 

The  policT  provided  that  after  three  months  a  month's  fprace  wonld  be  al- 
lowed in  payment  of  snbseqnent  premiums.  The  statute  under  which 
the  poliov  was  issued  proviaed  that  no  policy  should  be  declared  for- 
feited unless  a  notice  had  been  mailed  at  least  15  and  not  more  than  45 
days  prior  to  the  day  the  premium  fell  due.  stating  that  it  will  be  for- 
feited unless  the  premium  is  paid  on  such  date,  and  no  policy  shall  in 
any  case  be  declared  forfeited  until  30  days  after  mailing  such  notice. 
The  premium  became  due  on  July  19th.  On  June  27th  a  notice  was 
mailed  stating  that  the  policy  would  be  forfeited  unless  paid  ou  July 
19th,  and  that  it  was  sent  in  compliance  with  the  law  and  did  not  mod- 
ify the  terms  of  the  policy.  The  premium  remained  unpaid  and  the 
insured  died  in  November. 

Held,  That  the  policy  could  not  be  forfeited  until  30  days  after  the  27th  of 
June  according  to  the  statute.  The  policy  had  30  days  of  grace  accord- 
ing to  its  terms  after  July  19th,  therefore,  the  notice  declaring  it  forfeited 
on  the  19th  of  July  was  contradictory  in  its  character  and  not  a  compli- 
ance with  the  statute  which  required  the  notice  to  be  unambiguous,  and 
was,  therefore,  invalid. 

Heldj  That  the  policy  continued  in  force. 

Geo.  H.  Durham,  for  Plaintiff  in  Error. 
Pbeston,  Cabb  &  GiLMAN,  for  Defendant  in  Error, 

Robs,  C.  J. 
This  was  an  action  upon  a  policy  of  life  insurance  issued  by 
the  New  Yok  Life  Insurance  Company  by  which  it  insured  the 
Hfe  of  one  Walter  F.  Dingley.  That  the  contract  was  made  un- 
der and  subject  to  the  laws  of  the  State  of  New  York  is  not  dis- 
puted. Its  date  is  August  3,  1894,  and  one  of  the  considera- 
tions for  the  contract  was  the  payment  to  the  company  by  the 
insured,  in  advance,  of  |158,  "and  of  the  payment  of  a  like  sum 
on  the  19th  day  of  July  in  every  year  thereafter  during  the  con- 
tinuance of  this  policy,  until  twenty  full  years'  premium  shall 
have  been  paid."  The  contract  further  provided,  among  other 
things,  as  follows: —  • 

"No  agent  has  i)ower,  in  behalf  of  the  company,  to  make  or 
modify  this  or  any  contract  of  insurance,  to  extend  the  time 
for  paying  a  premium,  to  waive  any  forfeiture,  or  to  bind  the 

*  DeeisiOD  rendered,  February  6,  1899. 
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company  by  making  any  promise,  or  making  or  receiving  any 
representation  or  information.  These  powers  can  be  exer- 
cised only  by  the  president,  vice-president,  second  vice-presi- 
dent, actuary,  or  secretary,  and  will  not  be  delegated.  All 
premiums  are  due  and  payable  at  the  home  office  of  the  com- 
pany, unless  otherwise  agreed  in  writing,  but  may  be  paid  to 
agents  producing  receipts  signed  by  the  president,  vice-presi- 
dent, second  vice-president,  actuary,  or  secretary^  and  coun- 
tersigned by  such  agents.  If  any  premium  is  not  thus  paid 
on  or  before  the  day  when  due,  then,  except  as  hereinj&ter 
otherwise  provided,  this  policy  shall  become  void,  and  all 
payments  previously  made  shall  remain  the  property  of  the 
company.  After  this  policy  shall  have  been  in  force  three 
months,  a  grace  of  one  month  will  be  allowed  in  payment  of 
subsequent  premiums,  subject  to  an  interest  charge  of  5  per 
cent  per  annum  for  the  number  of  days  during  which  the  pre- 
mium remains  due  and  unpaid.  During  the  said  month  of 
grace,  the  unpaid  premium,  with  interest  as  above,  remains 
an  indebtedness  due  the  company,  and,  in  the  event  of 
death  during  the  said  month,  this  indebtedness  will  be  de- 
ducted from  the  amount  of  the  insurance." 

At  the  time  of  the  making  of  the  contract  in  question  there 
was,  and  yet  is,  in  force,  a  statute  of  the  State  of  New  York 
which  provides  as  follows: — 

'*No  Forfeiture  of  Policy  Without  Notice.  No  life  insur- 
ance corporation  doing  business  in  this  State  shall  declare 
forfeited  or  lapsed  any  policy  hereafter  issued  or  renewed, 
and  not  issued  upon  the  payment  of  monthly  or  weekly  pre- 
miums, or  unless  the  same  is  a  term  insurance  contract  for  one 
year  or  less,  nor  shall  any  such  policy  be  forfeited  or  lapsed  by 
reason  of  nonpayment,  when  due,  of  any  premium,  interest, 
or  installment  or  any  portion  thereof,  required  by  the  terms 
of  the  policy  to  be  paid,  unless  a  written  or  printed  notice 
stating  the  amount  of  such  premium,  interest,  installment, 
or  portion  thereof  due  on  such  policy,  the  place  where  it 
should  be  paid,  and  the  person  to  whom  the  same  is  payable, 
shall  be  duly  addressed,  and  mailed  to  the  person  whose  life 
is  insured,  or  the  assignee  of  the  policy,  if  notice  of  the  as- 
signment has  been  given  to  the  corporation,  at  his  or  her  last 
known  postofflce  address,  postage  paid  by  the  corporation,  or 
by  an  officer  thereof,  or  person  appointed  by  it  to  collect 
such  premium,  at  least  fifteen,  and  not  more  than  forty-five 
days  prior  to  the  day  when  the  same  is  payable.  The  notice 
shall  also  ^tate  that  unless  such  premium,  interest,  install- 
ment, or  portion  thereof,  then  due,  shall  be  paid  to  the  cor- 
poration, or  to  a  duly-appointed  agent  or  person  authorised 
to  collect  such  premium,  by  or  before  the  day  it  falls  due,  the 
policy,  and  all  payments  thereon,  will  become  forfeited  and 
void,  except  as  to  the  right  to  a  surrender  value,  or  paid-up 
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policy,  as  in  this  chapter  provided.  If  the  payment  demanded 
by  such  notice  shall  be  made  within  the  time  limited  there- 
for, it  shall  be  taken  to  be  in  full  compliance  with  the  re- 
quirements of  the  policy  in  respect  to  the  time  of  such  pay- 
ment; and  no  such  policy  shall  in  any  case  be  forfeited  or 
declared  forfeited  or  lapsed  until  the  expiration  of  thirty 
days  after  the  mailing  of  such  notice.  The  affidavit  of  any 
officer,  clerk,  or  agent  of  the  corporation,  or  of  any  one  au- 
thorized to  mail  such  notice,  that  the  notice  required  by  this 
section  has  been  duly  addressed  and  mailed  by  the  corpora- 
tion issuing  such  policy,  shall  be  presumptive  evidence  that 
such  notice  has  been  dulv  given." — Laws  1892,  c.  690,  art.  1, 
§92. 

Two  premiums,  aggregating  f316,  were  paid  on  the  policy, 
being  those  for  the  years  1894  and  1895.  The  premium  for 
1896  was  not  paid,  aqd  on  the  12th  day  of  November,  1896,  the 
insured  died  at  the  city  of  Seattle,  State  of  Washington.  In 
his  application  for  the  policy,  the  insured  gave  his  postoffice 
address  as  Oakland,  Alameda  County,  Cal.  Subsequently,  to 
wit,  April  8,  1895,  he  notified  the  company  in  writing  that  he 
had  changed  his  residence  to  Seattle,  Wash.,  and  requested 
that  thereafter  all  notices  should  be  addressed  to  him  at  that 
place,  postoffice  box  1272.  This  change  of  address  was  noted 
in  the  books  of  the  company,  and  was  thereafter  the  post- 
office  address  of  the  insured  last  known  to  it.  On  the  27th  day 
of  June,  1896,  the  company  deposited  in  the  United  States  post- 
office  at  San  Francisco,  Cal.,  postage  prepaid,  a  notice  ad- 
dressed to  the  insured  at  Seattle,  as  directed,  which  notice  was 
printed  on  a  card,  and  read  as  follows: — 

"(2)  Bring  this  card  with  you  when  paying  premium,  or  in- 
close it  with  your  remittance.  The  New  York  Life  Insurance 
Company  hereby  gives  notice  that  on  policy  No.  628,645  a 
premium  of  |158  will  be  due  July  19,  1896,  provided  the 
policy  be  then  in  force.  This  premium  will  be  due  and  pay- 
able at  the  home  office,  346  and  348  Broadway,  New  York,  to 
the  cashier  of  the  company,  or  to  Fred  G.  Bedding,  cashier, 
Mills  Building,  San  Francisco,  Cal.,  on  the  production  of  the 
official  receipt  therefor.  Unless  such  premium  then  due 
shall  be  paid  to  the  company,  or  to  a  duly-appointed  agent  or 
person  authorized  to  collect  such  premium,  by  or  before  the 
day  it  falls  due,  such  policy,  and  all  payments  thereon,  will- 
become  forfeited  and  void,  except  as  to  the  right  to  a  sur- 
render value  or  paid-up  policy,  which'  may  be  provided  in 
said  policy,  or  by  statute.  This  notice  is  required  by  the  law 
of  New  York,  and  does  not  modify  any  of  the  terms  of  the 
contract.  John  A.  McCall,  President. 

▼OL.  XXVIII.— 34.  \ 
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"Remittance  should  be  made  by  bank  draft,  postoffice  or 
express  money  order,  or  certified  check,  payable  to  the  order 
of  the  New  York  Life  Insurance  Company.  [Orer.] 

*' Notice  to  Policyholders. 

"No  agent  has  power,  in  behalf  of  the  company,  to  make 
or  to  modify  any  contract  of  insurance,  to  extend  the  time 
for  paying  a  premium,  to  waive  any  forfeiture,  or  to  bind  the 
company  by  making  any  promise,  or  by  making  or  receiving 
any  representation  or  information.  These  powers  can  be  ex- 
ercised only  by  the  president,  vice-president,  second  vice- 
president,  actuary,  or  secretary  of  the  company,  and  will  not 
be  delegated.  All  premiums  are  due  and  payable  at  the 
home  office  of  the  company  unless  otherwise  agreed  in  writ- 
ing, but  any  premium  may  be  paid  to  an  agent,  producing  a 
receipt  therefor,  signed  by  the  president,  vice-president^  sec- 
ond vice-president,  actuary,  or  secretary,  and  countersigned 
by  such  agent.  If  any  premium  is  not  thus  paid  on  or  before 
the  day  when  due,  then  (except  as  otherwise  provided)  the 
policy  shall  become  void,  and  all  payments  previously  made 
shall  remain  the  property  of  the  company.  If  any  premium  is 
not  paid  upon  the  date  when  due,  a  grace  of  one  month  is  al- 
lowed by  the  company  within  which  the  overdue  premium 
will  be  accepted,  if  paid,  with  interest,  at  the  rate  of  5  per 
cent  per  annum.  During  this  month  of  grace,  the  policy  Ib 
continued  in  full  force.  The  acceptance  of  any  premium  by 
the  company  after  the  expiration  of  the  month's  grace  is  sub- 
ject to  the  condition,  and  upon  the  express  warranty  on  the 
part  of  the  holder  of  the  policy  that  the  insured  is  in  good 
health,  and  is  not  to  be  construed  as  a  waiver  of  the  condi- 
tions of  the  policy  as  to  future  payments,  nor  as  establishing 
a  course  of  dealing  between  the  company  and  the  holder  of 
the  policy.  Please  notify  the  branch  office  to  which  you  pay 
your  premium  of  any  error  or  change  in  your  postoffice  ad- 
dress, in  writing,  giving  the  number  of  each  policy  now  held 
by  you." 

The  only  question  in  the  case  is  whether  or  not  the  policy  be- 
came forfeited  by  reason  of  the  nonpayment  of  the  premium 
for  the  year  1896.  The  statute  of  New  York,  under  and  sub- 
ject to  which  the  policy  was  issued,  declares,  as  has  been  seen, 
among  other  things,  that  no  life  insurance  corporation  doing 
business  in  that  State  shall  declare  forfeited  or  lapsed  any 
policy  thereafter  issued,  by  reason  of  nonpayment,  when  doe, 
of  any  premium  required  by  the  terms  of  the  pplicy  to  be  paid, 
unless  a  written  or  printed  notice,  stating  the  amount  of  such 
premium,  the  place  where  and  the  person  to  whom  it  should  be 
paid,  shall  be  duly  addressed  and  mailed  to  the  person  whose 
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life  was  insured,  at  his  or  her  last  known  postofBce  address, 
postage  prepaid,  at  least  15,  and  not  more  than  45,  days  prior  - 
to  the  date  when  the  same  is  payable.  The  notice  is  also,  by 
the  statute,  required  to  state  that,  unless  such  premium  be 
jwdd  to  the  corporation  or  to  a  duly-appointed  agent  or  person 
authorized  to  collect  such  premium,  by  or  before  the  day  it 
falls  due,  the  policy,  and  all  payments  thereon,  will  become  for- 
feited and  void;  with  a  proyision  to  the  effect  that  no 
policy  shall  in  any  case  be  forfeited,  or  declared  forfeited 
or  lapsed  until  the  expiration  of  30  days  after  the  mailing 
of  such  notice.  But  for  this  statute,  there  could  be  no 
doubt  that  the  policy  in  question  was  forfeited;  for  not  only 
was  the  premium  for  the  year  1896  not  paid  on  the  19th  day  of 
July  of  that  year,  nor  within  one  month  thereafter,  but  it  was 
not  paid  at  all.  The  statute,  however,  which  entered  into  and 
controls  the  contract  of  the  parties,  prohibits  such  forfeiture 
unless  the  company  gave  the  prescribed  notice.  It  is  manifest, 
therefore,  that  the  real  question  is  whether  the  notice  of  June 
27,  1896,  conforms  to  the  statutory  requirements.  It  is  not 
disputed  that  it  was  properly  addressed  and  mailed.  The  pur- 
pose of  the  statute  was,  as  said  by  the  Court  of  Appeals  of  New 
York  in  McDougall  vs.  Society  (135  N.  Y.,  556),  "to  afford  a  pro- 
tection to  the  assured  by  the  reasonable  requirement  of  a  no- 
tice, couched  in  plain  terms,  from  the  insurer,  before  the  in- 
terests of  the  assured  could  be  forfeited."  And  it  has  been 
several  times  decided  by  the  same  court  that  the  provisions  of 
the  statute  respecting  forfeitures  should  be  strictly  interpreted 
in  favor  of  the  assured,  and  that  the  defense  of  a  forfeiture 
through  nonpayment  of  premium  is  not  available  to  an  insur- 
ance company  if  there  has  been  any  substantial  departure  on 
its  part  from  the  provisions  of  the  statute  in  regard  to  notice: 
De  Frece  vs.  Insurance  Co.,  136  N.  Y.,  144;  Baxter  vs.  Insur- 
ance Co.,  119  N.  Y.,  450;  Phelan  vs.  Insurance  Co.,  113  N.  Y., 
147;  Carter  vs.  Insurance  Co.,  110  N.  Y.,  15. 

The  first  part  of  the  notice  in  question  informed  the  insured 
that  a  premium  of  |158  would  become  due  on  the  policy  July 
19,  1896,  and  stated  where  and  to  whom  payable.  It  next  in- 
formed him  that  unless  such  premium,  then  due,  "shall  be  paid 
to  the  company,  or  to  a  duly-appointed  agent  or  person  author- 
ized to  collect  such  premium,  by  or  before  the  day  it  falls  due, 
sneh  policy,  and  all  payments  thereon,  will  become  forfeited 
and  void,"  with  an  exception  not  important  to  mention.    So 
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far,  this  was  a  substantial  compliance  with  the  requirements 
of  the  statute,  the  provisions  of  which  are,  as  has  been  seen, 
that  notice  shall  be  given  of  the  day  when  the  premium  will  be- 
come due,  in  the  prescribed  way,  at  least  15,  and  not  more  than 
46,  days  prior  to  the  date  when  the  premium  is  payable,  with 
information  to  the  effect  that,  unless  paid  by  or  before  the  day 
it  becomes  due,  the  policy,  and  all  payments  thereon,  would 
become  forfeited  and  void.    It  cannot  be  doubted  that,  under 
the  terms  of  the  policy  in  suit,  the  premium  for  the  year  1896 
became  payable  on  the  19th  day  of  July  of  that  year.    The  com- 
pany was  therefore  required  by  the  statute  to  give  the  notice 
not  less  than  15,  nor  more  than  45,  days  prior  to  that  date.    It 
was  given  June  27,  1896,  and  was  therefore  within  the  pre- 
scribed time.    Yet  the  forfeiture  for  failure  to  pay  the  pre- 
mium on  the  19th  day  of  July,  1896,  of  which  notice  was  thus 
given,  was  prohibited,  both  by  the  statute  and  by  the  provi- 
sions of  the  policy.    It  was  prohibited  by  the  statute  by  virtue 
of  that  clause  thereof  declaring  that  "no  such  policy  shall  in 
any  case  be  forfeited  or  declared  forfeited  or  lapsed  until  the 
expiration  of  thirty  days  after  the  mailing  of  stich  notice." 
The  notice  having  been  mailed  June  27,  1896, — only  21  days 
prior  to  July  19,  1896, — there  was  this  statutory  inhibition 
against  forfeiture  for  the  nonpayment  of  the  premium  on  July 
19, 1896;  and,  under  the  terms  and  conditions  of  the  policy,  it 
was  not  possible  for  the  forfeitwe  to  occur  until  the  expiration 
of  one  month's  grace  from  July  19, 1896,  on  which  day  the  pre- 
mium was  by  the  i)olicy  declared  to  become  due  and  payable. 
Of  this  the  notice  also  informed  the  insured;  for,  after  remind- 
ing him  that  the  premium  became  due  and  payable  July  19, 
1896,  and  informing  him,  wrongly,  that,  if  it  was  not  then  paid, 
the  policy,  and  all  payments  thereon,  would  become  forfeited 
and  void,  it  proceeded  to  say  that  such  notice  was  given  be- 
cause of  the  statute  of  New  York,  and  that  it  did  "not  modify 
any  of  the  terms  of  the  contract;"  one  of  the  provisions  of 
which,  it  reminded  the  insured,  was  that: — 

"After  this  policy  shall  have  been  in  force  three  months,  a 
grace  of  one  month  will  be  allowed  for  payment  of  subse- 
quent premiums,  subject  to  an  interest  charge  of  5  per  cent 
per  annum  for  the  number  of  days  during  which  the  pre- 
mium remains  due  and  unpaid.  During  the  said  month  of 
grace,  the  unpaid  premium,  with  interest  as  above,  remains 
an  indebtedness  due  the  company,  and,  in  the  event  of  death 
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during  said  month,  this  indebtedness  will  be  deducted  from 
the  amount  of  the  insurance." 

These  contradictory  and  inconsistent  notices  do  not  answer 
the  requirements  of  the  New  York  statute,  as  construed  by  the 
Court  of  Appeals  of  that  State,  which  demands  a  notice  to  the 
insured  in  plain,  and  therefore  unambiguous,  terms,  of  the 
time  when  the  premium  will  be  due,  and  of  the  time  when  a  for- 
feiture will  accrue  if  not  theretofore  paid.    The  insured,  in  the 
present  instance,  receiving  the  notice  sent  him  by  the  company, 
and  from  lack  of  ability,  or  neglect,  not  having  paid  the  pre- 
noiirini  on  the  19th  day  of  July,  1896,  might  very  readily  have 
supposed  that  his  failure  to  pay  on  that  day  worked  a  forfeit- 
ure of  the  policy;  for  in  the  first  part  of  the  notice  he  was  dis- 
tinctly so  told,  although  wrongly,  as  has  been  shown.    Receiv- 
ing such  notice  from  the  company,  and  the  19th  day  of  July, 
1896,  having  come  and  gone  without  the  payment  of  the  pre- 
mium, it  might  very  well  have  happened  that  the  insured  relied 
upon  the!' information  thus  conveyed,  and  abandoned  all  effort 
to  pay  the  premium,  without  looking  to  the  statute  of  New 
York,  or  to  the  grace  clause  printed  on  the  back  of  the  notice, 
to  which  his  attention  was  also  directed  in  the  notice,  by  one 
of  which  provisions  he  was  still  allowed  8  days,  and  by  the 
other  30  days,  after  July  19, 1896,  within  which  to  pay  the  pre- 
Baium,  and  avoid  the  forfeiture  of  his  policy. 

The  action  of  the  court  below  in  respect  to  the  instructions 
requested  by  the  plaintiff  in  error,  and  in  respect  to  those  given 
to  the  jury,  pursuant  to  which  a  verdict  was  returned  for  the 
plaintiff  in  error,  being  in  accordance  with  the  views  expressed, 
the  judgment  is  affirmed. 
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An  insurance  on  bouse  and  furniture  with  loss  on  building  payable  to  mort- 
gagee as  interest  may  appear,  limits  the  right  of  the  mortgagee  to  insur- 
ance money  on  the  builaing. 

Heldf  That  under  the  Iowa  code  the  insured  may  sue. 

A  statute  of  Iowa  provides  that  no  policy  shall  be  suspended  for  nonpayment 
of  premium  until  30  days  after  written  notice  had  been  served  personally 
or  by  registered  letter. 

Heldy  That  where  a  notice  was  sent  in  a  registered  envelope  requesting  its 
return  if  not  delivered  in  15  days  and  through  such  return  the  insured 
failed  to  receive  it,  though  the  rules  of  the  postoffice  requiring  its  re- 
tention for  30  days  by  the  postmaster  was  violated,  the  notice  was  fa- 
tally defective. 

Where  the  statute  required  the  notice  to  state  the  return  premium  needed  for 
cancellation,  a  notice  statins  merely  the  aggregate  amount  needed  for  two 
policies  issued  to  the  insured,  was  fatally  defective. 

The  company  wrote  requesting  insured  to  pay^  an  overdue  installment,  and 
affain  that  he  had  better  revive  the  policy  though  it  was  suspended. 
The  installment  was  not  sent  until  after  the  loss  and  was  returned  with 
the  statement  that  owing  to  delinquency  at  time  of  loss  it  could  not  be 
retained.  Afterwards  it  wrote  to  the  attorney  of  insured  that  it  had 
complied  with  the  law,  and  replied  to  a  letter  in  the  interest  of  insured 
from  its  agent  that  on  account  of  the  delinquency  it  had  not  considered 
the  loss. 

Held^  That  proofs  of  loss  were  waived. 

Held,  That  letters  signed  by  the  general  adjuster  in  the  name  of  the  company 
denying  liability,  will  be  presumed  to  be  authorized  by  the  company, 
though  the  policy  stipulated  that  only  a  general  manager  could  waive 
its  provisions. 

Judgments  which  are  not  specific  liens  are  not  an  incumbrance  within  the 
policy. 

Tender  of  premium  known  to  be  overdue,  after  a  loss  and  which  is  refused, 
does  not  entitle  to  a  recovery. 

Hutchison  &  Jacobs,  for  Appellant, 
Stevenson  &  Layendeb,  for  Appellee, 

Robinson,  C.  J. 
The  policy  in  suit  purports  to  insure  the  plaintiff  against  loss 
or  damage  by  fire,  to  the  amount  of  f400,  on  a  dwelling  house, 
and  |3O0  on  furniture  and  other  household  property,  for  the 
term  of  five  years  from  the  6th  day  of  February,  1892.  On  the 
25th  day  of  January,  1896,  the  dwelling  house  and  nearly,  or 
quite  all,  of  the  personal  property  insured  were  destroyed  by 

*  Decitic  a  rendered.  May  16, 1899. 
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fire;  and  the  plaintiff  seeks  to  recover,  on  account  of  the  loss 
sustained,  the  amount  of  the  policy.  The  answer  denies  all 
liability,  and  pleads  various  defenses.  The  verdict  was  directed 
on  the  motion  of  the  defendant. 

1.  It  is  alleged  as  the  first  ground  of  the  motion  that  the 
plaintiff  is  not  the  real  party  in  interest.  That  ground  is  based 
upon  the  fact  that  the  policy  provides  that  the  defendant  "con- 
sents that  the  loss,  if  any,  on  buildings  under  this  policy,  after 
the  same  shall  have  been  ascertained,  and  duly  verified  by  the 
assured,  shall  be  payable  to  Edward  Bremer,  mortgagee,  as  his 
interest  may  appear,  for  and  on  account  of  said  assured."  That 
provision  did  not  give  to  Bremer  any  interest  in  the  insurance 
on  the  personal  property,  and  the  plaintiff  is  the  owner  of  that, 
and  entitled  to  any  recovery  on  account  of  it  which  the  policy 
authorized.  Section  2544  of  the  Code  of  1873,  which  was  in 
force  when  this  action  was  commenced,  provided  that  a  party 
with  whom  or  in  whose  name  a  contract  is  made  for  the  benefit 
of  another  might  sue  in  his  own  name  without  joining  with 
him  the  party  ff)r  whose  benefit  the  suit  would  be  prosecuted. 
That  was  construed  in  Stevens  vs.  Insurance  Co.  (69  Iowa,  658), 
and  held  to  authorize  a  suit  by  the  assured  to  recover  insur- 
ance pledged  to  a  mortgagee.  It  is  true,  the  mortgagee  inter- 
vened in  that  case,  but  the  right  of  the  assured  to  maintain  the 
action  was  not  made  to  depend  upon  the  intervention.  The 
case  of  Worley  vs.  Insurance  Co.  (91  Iowa,  150),  does  not  an- 
nounce a  contrary  rule.  We  conclude  that  the  plaintiff,  if  any 
one,  is  authorized  to  maintain  this  action. 

2.  The  second  ground  of  the  motion  for  a  verdict  is  that  cer- 
tain installments  of  the  premium  note  given  by  the  plaintiff  for 
the  insurance  were  due  and  unpaid  when  the  loss  occurred. 
The  policy  contains  the  following:  "It  is  expressly  agreed  that 
this  company  shall  not  be  liable  for  any  loss  or  damage  that 
may  occur  to  the  property  herein  mentioned  while  any  promis- 
sory note  or  obligation,  or  part  thereof,  given  for  the  premium, 
remains  past  due  and  unpaid.  Payments  of  notes  must  be  to 
the  Continental  Insurance  Company  at  its  office  in  Chicago, 
Illinois,  or  its  office  in  New  York,  or  to  an  authorized  person 
having  such  note  in  possession  for  collection.  The  company 
may  collect,  by  suit  or  otherwise,  the  premium  note  or  notes; 
and  a  receipt  from  the  office  of  the  company  must  be  received 
by  the  assured  before  there  can  be  a  revival  of  the  policy, 
which  shall  in  no  event  carry  the  insurance  beyond  the  original 
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term."  It  is  admitted  that  at  the  time  the  loss  occurred  an  in- 
stallment of  the  premium  note  due  on  the  Ist  day  of  February, 
1895,  was  unpaid.  But  it  is  claimed  that  the  defendant  failed 
to  comply  with  the  statute  of  this  State  which  applied  in  such 
cases,  and,  therefore,  that  the  policy  was  not  suspended  by  the 
nonpayment  of  the  installment  due. 

Chapter  210  of  the  Acts  of  the  18th  General  Assembly,  in 
force  when  the  policy  in  suit  was  issued  and  when  the  loss  in 
question  occurred,  contains  the  following: — 

"Section  1.  In  every  instance  where  a  fire  insurance  com- 
pany or  association  doing  business  in  this  State  shall  here- 
after take  a  note  or  contract  for  the  premium  on  any  insur- 
ance policy  such  insurance  company  or  association  shall  not 
declare  such  policy  forfeited,  or  suspended  for  nonpayment 
of  such  note  or  contract  except  as  herein  provided,  anything 
in  the  policy  or  application  to  the  contrary  notwithstanding. 

"Section  2.  Within  thirty  days  prior  to  or  at  any  time 
after  the  maturity  of  any  note  or  contract,  whether  acces- 
sible or  where  the  time  of  payment  is  fixed  in  the  contract, 
given  for  the  premium  on  any  policy  of  insurance,  such  com- 
pany or  association  may  serve  a  notice  in  writing  upon  the 
insured  that  his  note,  or  an  installment  thereof,  is  due,  or  to 
become  due,  stating  the  amount  which  will  be  due  on  the 
note  or  contract,  and  also  the  amount  required  to  pay  the 
customary  short  rates,  including  the  expenses  of  taking  the 
risk  up  to  the  time  the  policy  will  be  suspended  under  the 
notice  in  order  to  cancel  the  policy,  and  that  unless  payment 
is  made  within  thirty  days  his  policy  will  be  suspended. 
Such  notice  may  be  served  either  personally  or  by  registered 
letter  addressed  to  the  assured,  at  his  postoffice  address 
named  in  or  on  the  policy,  and  no  policy  of  insurance  shall  be 
suspended  for  nonpayment  of  such  amount  until  thirty  days 
after  such  notice  has  been  served." 

On  the  second  day  of  January,  1895,  the  defendant  mailed  to 
the  address  of  the  plaintiff,  in  a  registered  envelope,  a  notice 
which  stated  that  the  fourth  installment  of  her  premium  for 
insurance  would  fall  due  on  the  1st  day  of  February,  1895,  that 
the  amount  required  to  cancel  her  contract  for  customary 
short  rates  and  expenses  was  |13.84,  and  that  the  amount  re- 
quired to  pay  the  fourth  installment  for  insurance  "under 
policy  No.  508,757  &  8"  was  |10.50.  Ordinarily  the  service  of 
the  notice  is  complete  when  it  is  registered  and  mailed :  Ross 
vs.  Insurance  Co.,  83  Iowa,  586;  Holbrook  vs.  Insurance  Co-, 
86  Iowa,  255;  Morrow  vs.  Insurance  Co.,  84  Iowa,  256.  But  in 
a  corner  of  the  envelope  in  which  the  notice  in  question  was 
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mailed  to  the  plaintiff  was  printed  the  following:  "Postmaster 
will  oblige  by  facilitating  delivery.  If  not  delivered  within  fif- 
teen da,ys  return  to  Continental  Fire  Ins.  Co.,  Rialto  Building, 
Chicago."  The  plaintiff  offered  to  show  that  she  did  not  receive 
the  notice;  that  she  called  at  the  postoffice  for  mail  after  the  ex- 
piration of  the  15  days  specified  on  the  envelope,  but  within  30 
days  from  the  time  it  was  mailed ;  and  that  the  reason  that  she  did 
not  receive  the  notice  was  that  it  had  been  returned  to  the  de- 
fendant pursuant  to  the  request  on  the  envelope.  But  an  objec- 
tion to  the  offered  testimony  was  sustained.  We  are  of  the  opin- 
ion that  the  testimony  should  have  been  received.  The  law  was 
designed  to  give  to  the  assured  at  least  30  days  from  the  mail- 
ing of  the  notice  in  which  to  receive  it,  and  make  the  payment 
to  which  it  referred.  If  the  insurance  company  may  shorten 
the  time  for  delivery  to  15  days,  it  may  as  well  shorten  it  to  10 
or  5  days.  It  is  said  the  postal  regulations  required  that  regis- 
tered letters  be  kept  at  the  office  of  delivery  30  days,  and  that  it 
must  be  presumed  that  the  postmaster  at  that  oflfice  discharged 
his  duty,  notwithstanding  the  request  for  return  on  the  en- 
velope. But,  if  the  notice  was  returned  to  the  defendant  as  re- 
quested, it  cannot  be  heard  to  say  that  the  return  was  in  viola- 
tion of  law,  and  the  plaintiff  was  entitled  to  prove  the  fact. 

3.  The  notice  sent  was  defective  in  substance.  At  the  tim« 
the  policy  in  suit,  which  is  numbered  B580,757,  was  issued,  a 
policy  numbered  B580,758,  insuring  the  plaintiff  against  loss 
by  tornadoes,  was  also  issued  by  the  defendant.  The  premium 
on  the  fire  policy  was  to  be  |30;  and  on  the  tornado,  |22.50. 
For  these  amounts  the  plaintiff  gave  two  notes, — ^the  first  for 
110.50,  and  the  second  for  |42.  The  notice  sent  did  not  desig- 
nate the  amount  required  to  pay  the  customary  short  rates,  nor 
the  amount  of  the  installment  about  to  fall  due,  on  either  policy, 
bat  stated  that  the  fourth  installment  of  "your  premium  for 
insurance"  would  fall  due  on  the  day  specified,  and  the  amount 
"required  to  cancel  your  contract''  for  customary  short  rates 
and  expenses  was  |13.84,  and  that  the  |10.50  were  required  to 
pay  the  fourth  installment  for  insurance  "under  the  policy  No. 
580,757  &  8."  It  thus  appears  that  the  notice  treated  the  two 
policies  as  one,  although  they  were  separate  and  distinct.  The 
notice  should  have  specified  the  amount  required  to  cancel  the 
policy  in  suit  at  the  customary  short  rates,  and  also  the 
amount  of  the  premium  about  to  become  due  on  account  of  it, 
in  order  to  be  effectual  as  a  statutory  notice.    See  Marden  vs. 
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Insurance  Co.,  85  Iowa,  584;  Harle  vs.  Insurance  Co.,  71  Iowa, 
401;  Boyd  vs.  Insurance  Co.,  70  Iowa,  325.  The  defendant 
wrote  to  the  plaintiff  on  the  15th  day  of  February,  1895,  and 
again  a  month  later,  calling  attention  to  the  installment  due, 
and  requesting  payment,  but  the  letters  did  not  contain  the  in- 
formation required  by  the  statute.  We  conclude  that  the  jury 
might  have  found  that  the  notices  given  were  not  sufficient  to 
terminate  or  suspend  the  policy. 

4.  The  next  objection  to  a  recovery  made  by  the  defendant  is 
that  the  plaintiff  failed  to  furnish  it  the  proofs  of  loss  required 
by  statute.  The  plaintiff  admits  that  such  proofs  were  not 
furnished,  but  alleges  that  they  were  waived,  in  that  the  de- 
fendant refused  to  pay  the  loss,  or  any  part  of  it,  and  claimed 
that  the  policy  was  suspended  by  reason  of  the  nonpayment  of 
premium  due.  No  express  waiver  is  shown,  but  it  is  insisted 
that  the  evidence  would  have  authorized  the  jury  to  find  an  im- 
plied waiver.  The  facts  relied  upon  to  show  the  alleged  waiver 
are  substantially  as  follows:  In  the  letter  of  February,  1895, 
the  defendant  called  the  attention  of  the  plaintiff  to  the  notice 
previously  sent;  stating  the  amount  of  the  installment  then 
due,  and  expressing  a  desire  that  it  be  sent.  The  letter  did  not 
contain  any  reference  to  the  effect  which  the  nonpayment  of 
the  installment  would  have  upon  the  policy.  In  the  letter  of 
the  next  month  the  defendant  stated  that, 

^'Although  the  insurance  is  now  suspended  by  reason  of 
the  delinquency  [the  failure  to  pay  the  installment  due],  it  is 
for  your  best  interest  to  pay  now;  thereby  discharging  a. just 
obligation,  and  at  the  same  time  reviving  your  policy  and 
securing  the  benefit  your  insurance  affords." 

A  few  days  after  the  loss  occurred  the  plaintiff  sent  to  the 
defendant  the  amount  of  the  fourth  and  fifth  installments, 
which  was  received  by  the  defendant  January  29, 1896.  On  the 
3d  day  of  February  it  received  notice  of  the  loss,  and  on  the  6th 
returned  the  money  in  a  letter  which  referred  to  the  loss,  and 
the  date  on  which  it  occurred,  and  then  stated: 

"Your  premium,  the  fourth  installment  of  which  fell  due 
February  1,  1895,  was  therefore  delinquent  at  the  time  the 
loss  occurred,  for  which  reason  we  are  unable  to  retain  the 
money  received,  and  return  the  same  amount,  |21.00  in  cur- 
rency, herewith." 

On  the  18th  day  of  the  same  month  it  wrote  to  an  attorney 
for  the  plaintiff,  apparently  in  answer  to  a  letter  received  from 
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him,  stating  in  substance,  that  it  knew  and  had  complied  with 
the  laws  of  this  State  which  govern  the  collection  of  premium 
notes.  Three  days  later  it  wrote  to  its  soliciting  agent  at  Lake 
City,  Iowa,  in  answer  to  a  letter  he  had  written  in  the  interest 
of  plaintiff,  in  which  it  stated  that  the  matter  of  the  loss  had 
not  received  attention,  because  the  fourth  installment  of  pre- 
mium had  not  been  paid  when  the  loss  occurred.  In  June, 
1896,  the  defendant  again  wrote  to  the  attorney  for  the  plain- 
tiff, and  stated,  in  effect,  that  it  would  not  pay  the  loss,  because 
the  fourth  installment  was  delinquent  when  the  loss  occurred. 
Although  this  was  the  first  letter  in  which  the  defendant  de- 
nied liability  in  terms,  yet  the  jury  would  have  been  authorized 
to  find  from  the  preceding  letters  that  the  defendant  refused 
payment  of  the  loss  on  the  ground  that  the  policy  was  sus- 
pended in  consequence  of  the  failure  of  the  plaintiff  to  pay  the 
fourth  installment  of  the  premium.  If  it  did  refuse  payment  on 
that  ground,  the  jury  may  well  have  found  that  proof  of  loss 
was  waived:  Boyd  vs.  Insurance  Co.,  70  Iowa,  325;  Carson  vs. 
Insurance  Co.,  62  Iowa,  433;  Keenan  vs.  Insurance  Co.,  12 
Iowa,  126;  Bloom  vs.  Insurance  Co.,  94  Iowa,  359.  But  the 
policy  contains  a  provision-as-follows:  "It  is  stipulated  that  no 
agent  or  employee  of  this  company,  or  any  other  pefrson  or  per- 
sons than  the  general  manager  of  the  Western  department,  at 
Chicago,  111.,  shall  have  power  or  authority  to  waive  or  alter  any 
of  the  terms  or  conditions  of  this  policy,  or  to  make  an  indorse- 
ment hereon,  and  all  agreements  by  the  general  manager  must 
be  signed  by  him."  It  appears  that  the  general  manager  of  the 
Western  department  was  J.  J.  McDonald,  and  that  the  only 
letters  of  the  defendant  to  which  we  have  referred,  written  by 
him,  were  those  of  February  and  March,  1895.  As  they  were 
written  before  the  loss  occurred,  they  cannot  be  construed  to 
deny  liability  for  it.  But  the  one  written  in  March,  1895, 
stated  the  claim  of  the  defendant,  that  the  policy  was  then  sus- 
pended, and  may  well  be  considered,  in  connection  with  the.  let- 
ters written  after,  but  within  60  days  of  the  loss,  to  ascertain 
the  ground  on  which  the  defendant  denied  liability  for  the  loss. 
The  letters  written  in  the  year  1896  were  in  response  to  letters 
written  to  the  defendant,  were  in  the  name  of  the  defendant, 
and  were  signed,  "Continental  Insurance  Company,  per  F.  R. 
Millard,  General  Adjuster."  Under  these  circumstances,  the 
letters  should  be  presumed  to  have  been  duly  authorized  by  the 
defendant,  and  it  had  the  power  to  waive  proof  of  loss  notwith- 
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standing  the  requirements  of  the  policy.  See  Buthven  vs.  In- 
surance Co.,  102  Iowa,  550;  Brock  vs.  Insurance  Co.  (Iowa); 
Huesinkveld  vs.  Insurance  Co.  (Iowa). 

5.  The  policy  provides  that, 

"If  the  property  [insured]  shall  hereafter  become  mort- 
gaged or  incumbered  ♦  ♦  ♦  without  consent  indorsed 
hereon,  then    ♦     ♦     ♦    this  policy  shall  be  null  and  void." 

It  appears  that  several  judgments  were  rendered  against  the 
plaintiff  after  the  policy  in  suit  was  issued,  and  consent  is  not 
indorsed  on  the  policy.  It  is  shown,  however,  that  the  building 
insured  was  a  part  of  the  homestead  of  the  plaintiff,  and  the 
judgments  were  not  liens  thereon:  Eddy  vs.  Ins^irance  Co.,  70 
Iowa,  472.  Nor  were  they  liens  on  the  personal  property 
insured. 

6.  The  policy  provides  that  "any  difference  arising  under 
this  policy  in  case  of  loss  may  be  settled  by  appraisal,  ♦  ♦  • 
and,  until  such  appraisal  is  submitted  to,  the  loss  shall  not  be 
payable."  It  is  said  that  by  reason  of  the  provision  set  out 
and  the  failure  of  the  plaintiff  to  demand  an  appraisal,  she  is 
not  entitled  to  maintain  this  action.  See  Dee  &  Sons  Co.  vs. 
Key  City  Fire  Ins.  Co.,  104  Iowa,  167.  We  do  not  find  that  this 
question  was  presented  to  the  district  court.  The  petition 
states  that  the  plaintiff  has  performed  every  act  necessary  to 
comply  with  the  terms  of  the  policy  and  with  the  law.  The  de- 
fendant failed  to  plead  specially  the  failure  to  submit  to  an  ap- 
praisal, and  it  cannot  at  this  time  insist  upon  that  defense: 
Code  1873,  §§  2715,  2717;  Code,  §§  3626,  3628;  Hart  vs.  Asso- 
ciation (Iowa). 

7.  There  is  nothing  in  this  case  which  requires  that  doubt- 
ful questions  be  determined  in  favor  of  the  plaintiff.  The  evi- 
dence tends  to  show  that  she  well  knew  before  the  loss  oc- 
curred that  she  had  not  paid  the  premium  required  by  her  con- 
tract. The  payment  made  after  the  loss  was  not  accepted,  and 
did  not  confer  any  rights  upon  her:  McMartin  vs.  Insurance 
Co.  (Minn.).  She  is,  however,  entitled  to  stand  upon  her  con- 
tract as  it  is  fixed  by  statute,  and  there  is  evidence  which  tends 
to  show  that  the  contract  was  in  force  at  the  time  of  the  loss. 

We  conclude  that  the  district  court  erred  in  sustaining  the 
motion  to  direct  a  verdict.  For  the  errors  pointed  out,  the 
judgment  is  reversed. 
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SUPREME  COURT  OF  SOUTH  DAKOTA. 

8CH0UWEILER  et  al. 

•    vs. 
MERCHANTS'  MUT.  INS.  ASS'N.* 

The  insared  notified  the  company  of  his  wish  to  arbitrate  in  accordance  with 
the  policy,  but  no  action  was  taken  by  the  latter.  SabseqnenUv  it  was 
tkrreed  to  arbitrate,  but  not  in  accord  with  the  terms  of  the  policy,  and 
the  appraisers  failed  to  agree. 

Held,  That  a  policy  provision  making  arbitration  a  prereqnisite  to  suit  had 
heen  waived. 

Held,  That  letters  from  insared  to  the  company  are  admissible  as  evidence  of 
his  readiness  to  arbitrate  according  to  the  provisions  of  the  policy. 

Mathews  &  Mubpht  and  Thomas  Stebluvg,  for  Appellant, 
Chseveb  &  Hall  and  ALEXAin>EB  &  "Hooker,  for  Respondents, 

GOBSON,  P.  J. 

This  was  an  action  on  a  policy  of  insurance.  The  plaintiffs 
recovered  judgment,  and  the  defendant  appeals.  The  defend- 
ant in  its  answer  sets  up  as  a  defense  to  the  action,  that,  by  a 
provision  in  one  clause  of  the  policy,  no  action  can  be  main- 
tained thereon  by  the  plaintiffs  until  the  expiration  of  60  days 
after  the  loss  or  damage  had  been  determined  by  arbitrators 
appointed  as  specified  in  the  policy.  This  clause  of  the  policy 
reads  as  follows: — 

"In  the  event  of  disagreement  as  to  the  amount  of  loss,  the 
same  shall,  as  above  provided,  be  ascertained  by  two  compe- 
tent and  disinterested  appraisers,  the  insured  and  this  com 
'  pany  each  selecting  one,  and  the  two  so  chosen  shall  first 
select  a  competent  and  disinterested  umpire.  The  ap- 
praisers together  shall  then  estimate  and  appraise  the  loss, 
stating  separately  sound  value  and  damage,  and,  failing  to 
agree,  shall  submit  their  differences  to  the  umpire;  and  the 
award  in  writing  of  any  two  shall  determine  the  amount  of 
such  loss.  The  parties  thereto  shall  pay  the  appraiser  re- 
spectively selected  by  them,  and  shall  bear  equally  the  ex- 
pense of  the  appraisal  and  umpire."  "This  company  shall 
not  be  held  to  have  waived  any  provision  or  condition  of  this 
policy,  or  any  forfeiture  thereof,  by  any  requirement,  act,  or 
proceeding  on  its  part  relating  to  the  appraisal,  oV  to  any  ex- 
amination herein  provided  for;  and  the  loss  shall  not  become 
payable  until  sixty  days  after  the  notice,  ascertainment,  esti 
mate,  and  satisfactory  proof  of  the  loss  herein  required  have 

*D60UtOB  r«nd«red,  Feb.  1, 1899. 
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been  received  by  this  company,  including  an  award  by  ap- 
praisers when  appraisal  has  been  required." 

Section  7,  c.  99,  Laws  of  1895,  reads  as  follows: — 

"Every  member  of  said  company  who  may  sustain  loss  or 
damage  by  fire,  shall  immediately  notify  the  secretary  of  said 
company,  specifying  the  property  destroyed,  the  damage  and 
cause  thereof,  which  oflficer  shall,  within  thirty  days  there- 
after, ascertain  and  adjust  the  amount  of  such  loss  or  dam- 
age, and,  in  case  a  satisfactory  settlement  cannot  be  made  by 
him,  he  shall  appoint  a  committee  of  not  more  than  three  dis- 
interested members  of  said  company,  to  ascertain  the 
amount  of  such  loss,  and  in  case  of  the  inability  of  the 
parties  to  agree  upon  the  amount  of  such  damage,  the  claim- 
ant shall  choose  a  disinterested  party  and  the  company  shall 
choose  a  disinterested  party,  who  shall  constitute  a  board  of 
arbitration  to  settle  such  loss,  and  in  case  these  parties  can- 
not agree,  they  shall  choose  a  third  party  to  act  with  them. 
and  said  board  of  arbitration  shall  have  power  to  examine 
witnesses  and  determine  all  matters  in  dispute,  and  the  de- 
cision of  said  board  shall  be  final." 

It  is  contended  by  the  appellant  that  the  loss  and  damage  to 
the  plaintiffs  was  not  ascertained  by  arbitration,  as  provided 
in  said  clause  of  the  policy,  and  said  section  7  of  the  act  re- 
ferred to,  and  hence  the  plaintiffs  cannot  maintain  this  action. 
Respondents  insist  that  the  defendant,  by  its  acts  and  declara- 
tions, and  by  entering  into  an  agreement  for  an  arbitration 
hereinafter  referred  to,  waived  its  right  to  insist  upon  the  con- 
ditional clause  contained  in  the  policy  hereinafter  considered. 

The  fire  causing  the  loss  and  damage  occurred  on  October  26, 
1895.  Notice  of  loss  was  served  upon  the  defendant  and  proofs 
made  on  December  19,  1895.  The  defendant's  adjuster  exam- 
ined into  the  nature  of  the  loss,  and  had  some  negotiations  for 
an  adjustment  of  the  same  with  the  plaintiffs,  but  no  definite 
agreement  as  to  the  amount  of  loss  and  sum  to  be  paid  thereon 
was  arrived  at.  The  defendant  appointed  no  committee,  as 
provided  by  section  7.  It  appears  by  paragraph  12  of  the  com- 
plaint, and  is  admitted  by  the  answer,  "that  on  the  23d  day  of 
November,  1895,  the  said  plaintiffs  offered  in  writing  to  the 
said  defendant  to  have  the  amount  of  the  said  loss  and  damage 
ascertained  by  two  competent  and  disinterested  appraisers  to 
be  chosen  by  the  said  plaintiffs  and  the  said  defendant,  respect- 
ively, those  two  first  selecting  an  umpire,  pursuant  to  the  pro- 
visions of  the  said  policy;  which  offer  was  by  the  said  defend- 
ants refused.    That  thereafter,  and  on  the  27th  day  of  Decem- 
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ber,  1895,  the  said  plaintiffs,  in  writing,  renewed  the  said  offer, 
and  did  appoint  one  E.  A.  Brown,  who  was  then  and  there  a 
competent  and  disinterested  person  and  member  of  the  said  de- 
fendant company,  and  who  was  willing  to  serve  as  such,  to  be 
such  appraiser  upon  the  part  of  the  said  plaintiffs,  but  that  the 
said  defendant  refused  and  neglected,  and  still  refuses  and  neg- 
lects, to  appoint  any  second  appraiser,  or  to  participate  in  any 
estimate,  ascertainment,  or  appraisal  in  the  manner  provided 
in  the  said  policy."  But  the  defendant  denies  that  it  refused 
said  offer.  However,  no  arbitrators  seem  to  have  been  ap- 
pointed, and  nothing  further  done  towards  an  adjustment  of 
the  loss,  until  December  27th,  when  the  plaintiffs  forwarded  by 
mail  to  the  defendant  the  following  communication: — 

"Elkton,  S.  D.,  December  27th,  1895.  The  Merchants'  Mu- 
tual Insurance  Ass'n,  Redfield,  South  Dakota — Gentlemen: 
Pursuant  to  the  provisions  of  policy  No.  154,  issued  by  you  to 
me,  April  8th,  1895,  a  loss  under  which  occurred  October 
26th,  1895,  and  you  and  ourselves  being  unable  to  agree  as  to 
the  amount  of  loss  to  which  we  are  entitled  under  the  said 
policy,  we  have  hereby  appointed,  and  do  appoint,  to  act  as 
an  appraiser  of  said  loss,  Mr.  E.  A.  Brown,  of  Elkton,  S.  D.,  a 
disinterested  member  of  said  association,  and  residing  at  the 
town  of  Elkton,  county  of  Brookings,  and  State  of  South 
Dakota,  and  we  hereby  request  you  to  appoint  a  second  ap- 
praiser, pursuant  to  the  provisions  of  the  said  policy,  and  of 
section  seven  of  chapter  ninety-nine  of  the  Session  Laws  of 
South  Dakota  for  the  year  1895.  [Signed]  Schouweiler  Bros., 
by  N.  A.  Schouweiler." 

No  reply  was  made  to  this  communication  on  the  part  of  the 
defendant,  and  it  took  no  steps  looking  to  the  appointment  of 
an  arbitrator  on  its  part,  as  requested  in  said  communication, 
though  the  secretary  of  the  defendant  visited  Elkton  within  a 
few  days  after  December  27th,  and  had  various  interviews  with 
the  plaintiffs,  which  culminated  on  February  6th  in  the  sub- 
mission of  the  loss  to  arbitration,  but  not  in  accordance  with 
the  conditions  of  the  policy  or  section  7,  above  referred  to. 
The  appraisers  named  in  the  agreement  met  about  February 
20tb,  but  they  did  not  select  an  umpire  at  that  time,  and,  failing 
to  agree  upon  the  loss  sustained  by  the  plaintiffs,  subsequently 
attempted  to  select  an  umpire,  but  without  success,  and,  after 
a  week  or  so,  notified  the  parties  that  the  appraisers  could  not 
agree.  On  the  19th  of  March  following,  plaintiffs  instituted 
this  action  upon  the  policy. 
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It  seems  to  be  well  settled  that,  when  an  insurance  company 
relies  upon  the  condition  of  a  policy  that  no  action  can  be  main- 
tained against  it  until  the  amount  of  loss  shall  be  ascertained 
and  fixed  by  appraisers  as  specified  in  the  conditions  of  the 
policy,  it  must  be  strictly  construed,  as  against  the  company. 
The  condition  in  the  policy  is  inserted  therein  for  the  benefit  of 
the  company,  and,  to  avail  itself  of  this  condition,  it  must  pro- 
ceed promptly  to  take  the  necessary  steps  to  have  the  amount 
of  the  loss  adjusted  as  provided  in  the  policy  and  in  section  7» 
above  referred  to.  In  this  case,  it  will  be  observed  that  the 
plaintiffs,  as  early  as  November  23d,  offered  in  writing  to  sub- 
mit the  loss  to  appraisement,  in  accordance  with  the  conditions 
of  the  policy.  It  will  be  further  observed  that,  on  December 
27th,  the  plaintiffs. again  proposed  to  submit  the  matter  to  arbi- 
tration, and  selected  and  named  the  person  to  act  on  their  part, 
and  that  the  defendant  again  failed  and  neglected  to  appoint 
an  appraiser  on  its  part,  and  never  did,  in  fact,  either  appoint  a 
committee,  as  provided  in  section  7,  or  an  appraiser,  as  pro- 
vided in  the  policy.  Its  subsequent  act  of  entering  into  an 
agreement  to  submit  the  matter  to  arbitration,  in  connection 
with  its  implied  refusal  to  appoint  an  appraiser  as  provided  in 
the  policy,  clearly  shows  a  waiver  of  the  condition  in  the  policy, 
and  it  cannot  now  be  heard  to  say  the  condition  in  the  policy 
was  not  complied  with:  Adams  vs.  Insurance  Co.  (Iowa);  Sum- 
merfleld  vs.  Insurance  Co.,  62  Fed.,  249;  Harrison  vs.  Insurance 
Co.,  67  Fed.,  577;  Insurance  Co.  vs.  Hamilton,  8  C.  C.  A.,  114; 
Doying  vs.  Insurance  Co.  (N.  J.  Err.  &  App.). 

It  is  strenuously  contended  on  the  part  of  the  defendant  that 
the  circuit  court  erred  in  admitting  the  letters  and  documents 
showing  the  efforts  on  the  part  of  the  plaintiffs  to  secure  an  ap- 
praisement in  the  manner  provided  in  the  policy,  as  it  contends 
that  such  negotiations  ultimately  resulted  in  the  arbitration 
agreement  of  February  6th;  but  this  contention  is  not  tenable, 
for  the  reason  that  the  evidence  was  clearly  admissible  to  show 
that  the  plaintiffs,  in  good  faith,  sought  to  have  the  loss  ad- 
justed by  appraisers  as  provided  in  the  policy,  and  to  establish 
the  fact  that  the  defendant,  by  impliedly  refusing  to  comply 
with  the  plaintiffs'  request,  waived  its  right  to  insist  upon  the 
(condition  in  the  policy.  Besides,  the  evidence  admitted  had 
reference  to  the  condition  in  the  policy,  but  the  agreement  en- 
tered into  on  February  6th  was  an  attempt  to  have  the  loss  ad- 
justed by  a  common-law  arbitration,  and  not  in  pursuance  of 
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the  terms  of  the  policy,  and  hence  had  no  connection  with  the 
negotiations  relating  to  the  appraisement  under  the  policy  and 
statute.  From  such  an  agreement  either  party  could  withdraw 
before  the  making  of  an  award.  The  agreement  on  the  part  of 
the  defendant  had  the  effect,  however,  in  connection  with  the 
*  implied  refusal  of  the  defendant  to  proceed  under  the  terms  of 
the  policy,  to  prove  that  it  had^  waived  its  right  to  have  the  losa 
ascertained  by  appraisement.  Our  conclusion  is  that  the  ver- 
dict and  judgment  of  the  circuit  court  were  correct,  and  the 
same  are  affirmed. 


SUPREME  COURT  OF  OREGON. 


ABTHUR  ET  AL. 

PALATINE  ma.  CO.,  Limited.* 

Innocent  failnie  by  insnied  in  an  oral  application  to  speak  of  Incnmbranoee 
where  no  qnestions  were  asked  and  the  agent  was  familiar  with  the 
facts  was  not  a  Tiolation  of  a  policy  provision  that  concealment  or  mis-, 
representation  of  material  facts  wonld  work  a  forfeiture. 

Where  in  snch  case  the  insured  was  ignorant  of  the  fact  that  such  incum- 
brance would  be  objectionable  to  the  company  or  that  there  was  such  a 
policy  proYision,  the  company  waived  the  provision. 

A  harmless  error  is  not  cause  for  reversal.  • 

W.  E.  Thomas, /or  AppeUant. 

W.  D.  Pbnton, /or  Respondents, 

Bean,  J. 

This  is  an  action  upon  a  fire  insurance  policy  issued  by  the 
defendant  to  McCJee  Bros.,  insuring  them  to  the  amount  of  |3,- 
500  on  certain  buildings,  engines,  boilers,  and  other  mill  ma- 
chinery at  Ballard,  in  the  State  of  Washington,  "loss,  if  any, 
payable  to  J.  M.  Arthur  &  Company,  Portland,  Oregon,  as  their 
interest  may  appear."  The  insurance  was  for  one  year  from 
the  3d  of  February,  1895,  and  the  property  was  destroyed  by 
ftre  on  the  25th  of  the  same  month.  At  the  time  the  insurance 
was  effected,  McGee  Bros,  did  not  own  the  property  covered  by 
the  policy,  but  were  in  possession  thereof,  under  a  contract 
with  plaintiffs  for  its  purchase,  containing  a  covenant  and  con- 

♦  Deoltloo  rendered  April  M,  1899.  ' 
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dition  to  the  effect  that  the  title  should  not  pass  until  the  pu^ 
chase  price  was  fully  paid,  and  the  further  condition  that  they 
should  keep  the  property  insured,  and  have  the  loss,  if  any, 
made  payable  to  the  plaintiffs  as  their  interest  might  appear.  A 
portion  of  the  real  property  was  incumbered  at  the  time  by 
sundry  mechanics'  liens,  and  the  personal  property  by  a  chattel 
mortgage  in  favor  of  the  plaintiffs,  given  as  collateral  to  the 
conditional  sale  notes  held  by  them.  The  policy  provides  that 
it  shall  be  void 

"If  the  insured  has  concealed  or  misrepresented,  in  writ- 
ing or  otherwise,  any  material  fact,  or  condition  concerning 
the  insurance  or  the  subject  thereof,  *  *  *"  and  "un- 
less otherwise  provided  by  agreement  indorsed  hereon  or 
added  thereto;  *  *  ♦  If  the  interest  of  the  insured  be 
other  than  unconditional  and  sole  ownership;  ♦  ♦  *  or 
if  the  subject  of  insurance  be  personal  property,  and  be  or 
become  incumbered  by  a  chattel  mortgage." 

For  the  defendant  it  is  claimed  that,  under  these  provisions, 
the  policy  is  void  because  (1)  the  liens  and  incumbrances  on  the 
real  property  were  material  to  the  risk,  and  were  concealed 
from  the  defendant  by  the  assured  at  the  time  of  the  applica- 
tion for  the  insurance;  (2)  that  the  personal  property  was  in- 
cumbered by  a  chattel  mortgage  of  which  the  defendant  had  no 
knowledge;  and  (3)  that  the  assured  were  not  the  sole  and  un- 
conditional owners  of  the  property.  The  questions  on  this  ap- 
peal are  confined,  however,  to  the  first  and  second  defenses,  be- 
cause* the  jury  found — and  there  was  abundant  evidence  to 
support  the  finding — ^that  the  defendant  was  advised  and  had 
knowledge  of  the  condition  of  the  title,  and  of  the  interest  of 
McGee  Bros,  in  the  property,  at  the  time  the  insurance  was 
effected;  and  it  is  not  disputed  that  such  knowledge  operated 
as  a  waiver  of  the  provision  in  the  policy  that  it  should  be  void 
"if  the  interest  of  the  assured  be  other  than  unconditional  and 
sole  ownership." 

Upon  the  first  defense  the  court  charged  the  jury,  in  effect, 
that  the  failure  of  the  assured  to  inform  the  defendant  of  the 
liens  and  incumbrances  on  the  property  would  not  render  the 
policy  void,  unless  it  was  intentional  and  with  the  design  to 
defraud,  and  this  is  assigned  as  error.  It  is  argued  that  the 
failure  to  inform  the  company  of  any  facts  or  circumstances 
material  to  the  risk  would,  under  the  provisions  of  the  policy 
already  quoted,  render  it  void,  without  regard  to  the  intention 
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or  defiign  of  the  assured.    The  policy  was  issued  upon  an  oral 
application,  and  the  agent  of  the  defendant  company,  who 
made  the  contract  of  insurance  and  who  was  familiar  with  the 
property,  made  no  inquiries  in  reference  to  liens  or  incum- 
brances thereon,  and  no  statements  or  representations  what- 
ever were  made  in  reference  thereto  by  the  assured  or  any  one 
in  their  behalf.    In  such  case  the  intention  of  the  assured  be- 
comes of  controlling  importance,  and,  in  order  to  avoid  the 
policy,  it  must  appear,  not  only  that  the  matter  concerning 
which  the  insurer  had  no  information  was  material  to  the  risk^ 
but  also  that  it  was  intentionally  and  fraudulently  concealed 
by  the  assured   Where  inquiry  is  made,  it  is  the  duty  of  the  as- 
sured to  disclose  the  facts  relating  to  the  construction,  loca- 
tion, situation,  condition,  and  uses  of  the  risk,  as  well  as  to  its 
character  and  value,  whether  he  knows  them  to  be  material  or 
not.    And  it  is  not  a  question  as  to  what  he  supposes  or  be- 
lieves in  reference  to  the  subject-matter  of  the  inquiry,  but  sim- 
ply whether,  in  fact,  the  matter  inquired  about  is  material  to 
the  risk,  and,  if  so,  any  failure  on  his  part  to  answer  tfie  inquiry 
fully  will  be  fatal  to  his  policy,  even  though  it  was  not  fraudu- 
lent or  designed.    But  the  mere  failure  or  neglect  to  make 
known,  without  inquiry,  facts  which  the  insurer  may  regard 
as  material  to  the  risk,  is  not  a  breach  of  the  provision  of  the 
policy  above  quoted,  because  the  assured  has  the  right  to  as- 
sume that  the  insurer  will  make  proper  inquiry  in  reference 
to  such  matters  as  it  may  deem  material  to  the  risk,  and  that  it 
waives  knowledge  as  to  all  other  matters,  except,  possibly,  in 
reference  to  unusual  or  extraordinary  circumstances  within 
the  knowledge  of  the  assured,  but  of  which  there  is  nothing  to 
put  the  insurer  upon  inquiry:  Koshland  vs.  Insurance  Co.,  31 
Or.,  402;  1  May,  Ins.,  §  207;  1  Wood,  Ins.,  517;  Richards,  Ins., 
§  136;  Sanford  vs.  Insurance  Co.,  11  Wash.,  653;  Morrison's 
Adm'r  vs.  Insurance  Co.,  18  Mo.,  262;  Guest  vs.  Insurance  Co., 
66  Mich.,  98;  Alkan  vs.  Insurance  Co.,  53  Wis.,  137;  Short  vs. 
Insurance  Co.,  90  N.  Y.,  16;  Insurance  Co.  vs.  Munns,  120 
Ind.,  30. 

It  is  next  claimed  that  the  court  erred  in  charging  the  jury 
that,  if  there  was  no  misstatement  or  concealment  by  the  as- 
sured in  reference  to  the  chattel  mortgage,  they  could  not  find 
the  policy  void  on  account  of  its  existence.  It  is  contended 
that  the  question  of  concealment  is  not  material,  under  the 
clause  providing  that  the  policy  shall  be  void  if  the  subject  of 
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the  insurance  **be  or  become  incumbered  by  a  chattel  mort- 
gage,'' but  that  the  pretended  contract  of  insurance  never  had 
any  validity,  and  was  void  at  its  inception,  on  account  of  such 
provision  and  the  existence  of  a  chattel  mortgage  on  the  prop- 
erty insured.    As  we  have  already  said,  the  policy  was  issued 
upon  an  oral  application,  without  any  inquiry  on  the  part  of 
the  defendant  as  to  liens  or  other  incumbrances  upon  the  prop- 
erty, and  without  any  statement  or  representation  in  reference 
thereto  by  the  assured,  and  the  evidence  does  not  disclose  that 
either  the  insured  or  the  plaintiffs  were  informed  or  knew  that, 
if  a  moilgage  existed,  defendant  would  not  take  the  risk,  or 
that  it  would  insert  in  the  policy  which  it  agreed  to  issue  a 
clause  making  it  void  if  the  property  was  so  incumbered.    Un- 
der such  circumstances,  we  take  the  law  to  be  that  the  com- 
pany is  deemed  by  its  action  to  have  consented  to  assume  the 
risk  of  such  liens  and  incumbrances  as  may  have  been  upon  the 
property,  and  to  that  extent  to  have  modified  or  suspended  the 
printed  terms  of  the  policy,  which  was  prepared  for  general 
use,  without  reference  to  the  particular  case.    This  is  the  only 
doctrine  consistent  with  honesty  and  fair  dealing,  and  is  the 
logical  result  of  Sproul  vs.  Assurance  Co.  (Or.),  and  is  directly 
supported  by  Wright  vs.  Association,  12  Mont.,  474;  Insurance 
Co.  vs.  Holcomb,  89  Tex.,  404;  Insurance  Co.  vs.  Bohn,  48  Neb., 
743;  Insurance  Co.  vs.  Niewedde,  11  Ind.  App.,  624;  Insurance 
Co.  vs.  Bachler,  44  Neb.,  549. 

After  the  loss,  plaintiffs  made  and  forwarded  to  the  defend- 
ant full  and  complete  proof  thereof,  showing  the  actual  condi- 
tion of  the  property,  and  the  liens  and  incumbrances  thereon, 
at  the  time  the  insurance  was  effected;  and  thereafter  a  repre- 
sentative of  the  defendant  wrote  to  the  attorneys  of  the  plain- 
tiffs to  the  effect  that  the  company  denied  liability,  on  the 
Aground  that  McGee  Bros,  were  not  the  sole  and  unconditional 
owners  of  the  insured  property.  The  court  below  charged  the 
jury  that,  in  view  of  this  letter,  the  defendant  was  precluded 
from  making  any  other  defense  to  the  action  than  the  one 
stated  therein,  and  this  ruling  is  assigned  as  error.  Upon  the 
question  thus  presented  the  authorities  are  in  conflict.  It  is 
unnecessary,  however,  for  us  to  consider  it  at  this  time,  be- 
cause the  error,  if  any,  was  harmless.  The  entire  evidence 
given  on  the  trial,  which  is  appended  to  and  made  a  part  of  the 
bill  of  exceptions,  shows  that  there  was  no  fraud  or  deceit  on 
the  part  of  the  insured,  or  any  one  representing  them,  and  that 
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the  defendant  made  its  contract  of  insurance,  and  issued  an^ 
delivered  its  policy,  upon  an  oral  application,  without  making 
any  inquiry  in  reference  to  liens  or  incumbrances  upon'  the 
property  covered  thereby;  thus  waiving  the  provision  avoid- 
ing the  policy  if  the  property  be  incumbered  by  a  chattel  mort- 
gage, and  precluding  any  defense  on  account  of  the  provision 
that  it  should  be  void  if  the  insured  had  concealed  or  misrepre- 
sented any  material  fact  concerning  the  risk.  As  the  first  and 
second  defenses  attempted  to  be  made  were,  therefore,  wholly 
unsupported  by  the  testimony,  it  was  no  injury  to  the  defend- 
ant to  withdraw  them  from  the  consideration  of  the  jury.  It 
follows  that  the  judgment  of  the  court  below  must  be  affirmed; 
and  it  is  so  ordered. 


SUPREME  COURT  OF  SOUTH  CAROLINA. 


JOYE 

SOUTH  CAROLINA  MUT.  INS.  CO.* 

Where  the  proofs  of  loss  stipulated  that  the  adjnstment  should  not  waive  any 
rights  of  the  company,  such  adjustment  is  not  a  waiver  of  violation  of 
the  contract  hy  insured. 

The  policy  of  a  matual  company  was  Suspended  under  provision  of  its  by- 
laws for  nonpayment  of  assessments. 

HMj  That  a  letter  from  the  company  stating  that  the  loss  would  be  paid, 
followed  shortly  after  by  another  denying  liability  where  the  condition 
of  insured  was  not  affected  by  the  first  letter  was  not  a  waiver. 

PuKDY  &  Beynolds,  foT  Appellant   ' 

Joseph  A.  McCullough  and  Haynswobth  &  Haynswobth,  for  Be- 
sponderU. 

Pope,  J. 

After  the  plaintiff  had  offered  her  testimony,  the  defendant 
moved  the  court  to  grant  a  nonsuit.  The  circuit  judge  granted 
the  motion  upon  the  ground  that  the  testimony  showed  that 
the  contract  sued  on  at  the  time  of  the  loss  was  suspended  for 
nonpayment  of  assessments,  and  furnished  no  cause  of  action 
against  the  defendant.  The  plaintiff  now  appeals  from  such 
order  for  nonsuit  on  the  following  grounds,  to  wit:  (1)  In  that 
such  order  deprived  the  plaintiff  of  the  right  to  show  waiver  or 

•  Doolalon  rendered.  Mftrch  14, 1899. 
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estoi^l  on  the  part  of  the  defendant  to  make  the  objection 
that  the  policy  Bued  on  had  been  suspended  for  nonpayment  of 
assecMimentB.  (2)  In  that  the  plaintiff  was,  by  such  order,  de- 
nied the  right  to  show  waiver  or  estoppel  on  the  part  of  the  de- 
fendant of  its  right  to  insist  on  claiming  that  policy  either  was 
sospended  or  forfeited;  and,  the  waiver  being  a  question 
of  fact  for  the  jury,  there  was  error  in  not  allowing  the  plain- 
tiff to  show  waiver  if  she  could.  (3)  In  that  it  appeared  that 
there  was  not  only  testimony  tending  to  show  waiver,  but  that 
there  were  acts  of  the  defendant  showing  a  complete  waiver  of 
suspension  and  forfeiture,  such  as  (a)  adjusting  the  loss;  (b) 
promising,  on  April  22,  1897,  by  letter,  to  pay  the  loss,— all 
with  full  knowledge  of  the  alleged  suspension,  and  these  were 
questions  of  fact  which  should  have  been  submitted  to  the 
jury. 

The  cause  of  action  set  out  by  plaintiff  was  the  duty  owed  to 
her  by  the  defendant,  a  mutual  insurance  company,  to  pay  a 
policy  issued  by  said  company  to  protect  a  stock  of  goods, 
owned  by  the  plaintiff,  from  fire,  to  the  amount  of  |1,000, 
which  said  stock  of  goods  was  destroyed  by  fire  on  the  night  of 
the  13th  of  March,  1897,  and  which  loss,  after  demand  and 
proof  of  loss,  defendant  refused  to  pay.  We  have  examined 
the  case  with  great  care,  for,  while  a  contract  for  insurance  is 
nothing  but  a  contract  between  parties  in  its  last  analysis,  still 
it  involves  very  nice  care  in  giving  a  proper  construction  be- 
cause of  stipulations  outside  of  the  paper  embodying  in  general 
terms  such  contract.  Here,  for  instance,  the  policy  of  the  com- 
pany makes  reference  to  by-laws  and  the  application  of  the  in- 
sured for  such  insurance  as  a  part  of  the  contract  of  insurance,  ^ 
although  such  by-laws  and  application  are  not  recited  in  terms 
in  the  policy;  hence,  in  order  to  determine  what  the  contract 
between  the  parties  actually  may  be,  reference  of  necessity 
must  be  had  to  those  papers.  "  As  to  the  title  given  by  law  to 
the  defendant,  it  is  what  is  known  as  a  mutual  insurance  com- 
pany, to  distinguish  it  from  what  are  known  as  the  old  line  or 
stock  insurance  companies.  Of  course,  pne  of  the  features  of 
the  former  is  that  persons  whose  lives  or  property  are  insured 
by  it  are  members  of  the  insurance  company,  with  a  liability  to 
contribute  for  membership  therein,  and  a  plan  of  assessments 
upon  the  members  to  cover  expenses  and  losses.  Now,  what  is 
the  particular  contract  here  in  question?  It  is  that  the  plain- 
tiff agreed  in  her  application  for  insurance  to  be  bound  by  the 
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by-laws  which  the  defendant  was,  by  its  charter,  authorized  to 
prescribe.    The  very  policy  issued  sets  out 

*That  the  amount  of  loss  is  to  be  determined  as  per  charter 
and  by-laws  of  this  company." 

By  the  written  application  of  the  plaintiff  for  membership 
and  insurance  she  stipulates: — 

"It  is  agreed  that  there  is  no  contract  of  insurance  until 
the  application  is  accepted,  and  the  policy  or  certificate  is  is- 
sued, subject  to  the  conditions  and  stipulations  therein  con- 
tained." 

The  second  section  of  the  charter  of  the  company  (see  act  ap- 
proved December  22, 1894),  is  in  these  words: — 

"♦  ♦  ♦  Such  insurance  to  be  against  loss  by  fire,  wind, 
or  lightning,  upon  such  terms  as  may  be  fixed  by  the  by-laws 
of  said  corporation." 

Section  7  of  the  by-laws  makes  it  the  duty  of  the  secretary  to 
notify  policyholders  of  assessments.  Section  11  provides  that 
losses  shall  be  paid  by  pro  rata  assessments.  Section  14  pro- 
vides that  property  insured  shall  be  liable  to  assessments  until 
the  policy  is  canceled.    Section  19  is  in  these  words: — 

"All  assessments  must  be  paid  within  30  days  after  written 
notice  is  mailed.  If  not  paid,  the  policy  shall  be  suspended, 
and  be  liable  to  assessment  until  canceled.  Suspended  poli- 
cies may  be  reinstated  without  extra  cost  by  assured  paying 
back  assessments:  provided  the  property  be  in  the  same  con- 
dition as  when  suspended." 

Now,  in  the  case  at  bar  the  plaintiff  herself  introduced  testi- 
mony showing  that  two  assessments  were  unpaid,  to  wit,  one 
issued  in  December,  1896,  and  one  issued  on  27th  January, 
J  897;  that  the  secretary  of  the  association  notified  her  that  her 
policy  was  suspended  for  failure  to  pay  assessments  on  the 
27th  day  of  February,  1897;  that  her  property  was  destroyed 
by  fire  on  the  13th  of  March,  1^898;  and  that  she  did  not  for- 
ward the  money  for  the  assessments  past  due  until  after  the 
fire.  So  that,  by  her  own  testimony,  she  showed  that  she  had 
violated  her  contract,  which  violation,  by  the  terms  of  said  con- 
tract, vitiated  her  policy.  But  she  attempted  to  show  a 
waiver  by  reason  of  her  loss  having  been  adjusted  by  an  officer 
of  the  company,  overlooking  the  fact  that  she  has  stipulated  in 
her  proof  of  loss  that  "the  furnishing  of  this  blank  to  assured, 
or  making  up  proofs  by  adjuster  for  company,  is  not  to  be  con- 
sidered as  a  waiver  of  any  rights  of  the  company."    Again,  It 
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was  suggested  that  the  president  of  the  company,  by  his  letter 
to  her,  dated  April  22,  1898,  had  stated  her  claim  would  be 
paid,  and  thereby  there  was  a  waiver  of  the  right  to  regard  her 
policy  as  vitiated  by  her  own  act  of  failing  to  pay  the  assess- 
ments before  the  loss  by  fire.  It  is  quite  true,  such  a  letter  was 
written,  but  it  was  followed  by  one  some  time  afterwards,  de- 
nying all  liability.  There  was  no  proof  that  any  •change  in  the 
condition  of  plaintiff  had  been  the  result  of  the  first  letter  of 
the  president.  The  result  of  our  reflections  upon  the  matters 
set  out  in  the  brief  covered  by  the  three  exceptions  is  that  we 
are  unable  to  see  any  reversible  error  in  the  order  for  nonsuit 
It  is  the  judgment  of  this  court  that  the  judgment  of  the  cit- 
cuit  court  be  affirmed. 


SUPREME  COURT  OF  PENNSYLVANIA. 


BENTLEY 

LUMBEBMAN'S  INS.  CO.* 

Two  fiye-gallon  osds  of  beuzine  were  purcbased  for  protecting  famitare 
against  moths.  One  was  left  in  an  outside  kitchen,  and  the  other  was 
taken  into  the  parlor  and  the  contents  poured  into  a  small  watering- 
pot  and  sprinkled  over  the  carpet  and  furniture.  An  explosion  and  fire 
followed  after  the  sprinkling. 

Held,  That  this  was  an  occasional  use  in  small  quantities  which  did  not  vio- 
late a  policy  provision  making  it  void  in  case  of  increase  of  risk  in  any 
way  within  the  control  of  insured  or  occupation  of  the  building  in  any 
way  to  increase  the  risk. 

Edwin  S.  Dixon,  for  Appellant 

John  G.  Johnson,  for  Appellee. 

Gbeen,  J. 

On  the  trial  of  this  case  it  was  fully  established  by  the  only 
testimony  that  was  given  on  the  subject,  and  not  at  all  contra- 
dicted, that  the  benzine  taken  on  the  premises  was  procured 
only  for  the  purpose  of  cleaning  and  protecting  the  carpets  and 
furniture  in  the  house.  The  quantity  purchased  was  10  gal- 
lons, in  two  5-gallon  cans,  one  of  which  was  placed  in  an  out- 
side kitchen,  and  the  other  was  taken  into  the  parlor,  and  from 
it  the  liquid  was  poured  into  a  small  watering  pot,  and  wafi 

*  Decision  rendered  May  8, 1899. 
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thus  used  to  sprinkle  over  the  carpet  and  furniture.  The  ben- 
zine was  purchased  only  an  hour  or  so  before  it  was  used,  and 
the  can  that  was  taken  into  the  parlor  for  use  was  removed 
from  that  place  immediately  after  it  was  used.  The  contents 
of  only  one  can  were  used.  The  explosion  occurred  soon  after 
the  sprinkling  was  finished,  and  the  fire  resulted  from  the  ex- 
plosion. The  court  below  instructed  the  jury  there  could  be 
no  recovery  for  the  injury  done  by  the  explosion,  but  that  there 
might  be  a  recovery  for  the  loss  resulting  from  the  fire,  unless 
the  plaintiff  was  guilty  of  gross  carelessness  in  using  the. 
benzine. 

The  defendant  contends  that  the  court  should  have  directed 
a  verdict  for  the  defendant,  because  of  a  provision  in  the  policy 
in  the  following  words: — 

"If  the  risk  of  the  building  insured  shall  afterwards  be  in- 
creased by  any  means  whatever  within  the  control  of  the  as- 
sured, or  if  said  building  shall  afterwards  be  occupied  in  any 
way  so  as  to  increase  the  risk,  and  notice  thereof  be  not 
given  to  the  company,  and  such  increased  risk  be  allowed 
and  indorsed  on  this  policy,  or  otherwise  acknowledged  in 
writing  by  the  company,  said  policy  shall  be  void  during  the 
continuance  of  said  increased  risk." 

It  is  very  clear  that  the  property  was  not  occupied  so  as  to 
increase  the  risk,  under  the  facts  in  evidence.  There  was  no 
occupancy  of  the  property  for  a  purpose  increasing  the  risk, 
but  only  a  temporary  use  of  an  article  which  it  is  claimed  in- 
creased the  risk  by  the  manner  of  its  use.  The  words,  "if  the 
risk  of  the  building  insured  shall  afterwards  be  increased  by 
any  means  whatever,  within  the  control  of  the  insured,"  lit- 
erally import  a  risk  in  the  structure  or  character  of  the  build- 
ing, and,  as  there  is  nothing  of  that  kind  to  be  found  in  the 
testimony,  those  words  become  inapplicable  to  the  present  con- 
tention. In  actual  fact,  the  basis  of  liability  is  only  to  be 
found  in  the  circumstance  that  benzine  was  used  in  the  build- 
ing for  the  purpose  of  protecting  the  carpets  and  furniture. 
The  question  is  then  presented  whether,  in  such  circumstances 
as  are  developed  by  the  testimony,  the  right  of  recovery  for 
loss  by  fire  was  forfeited.  On  this  subject  the  following  con- 
siderations and  authorities  seem  to  be  pertinent  and  controll- 
ing: Wbile  it  may  be  conceded  that  benzine  was  a  hazardous 
article  to  use  in  the  way  that  it  was  used  by  the  plaintiff,  such 
user  of  such  an  article  was  not  specifically  prohibited  by  the 
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poUey,  and  therefore  the  case  does  not  present  the  aspect  of  the 
absolute  breach  of  an  express  condition.  To  illustrate  more 
closely,  if  the  policy  had  expressly  provided  that  the  bringing 
of  benzine  upon  the  premises  for  any  purpose,  or  in  any  manner, 
should  avoid  the  policy,  there  would  have  been  an  apparent 
breach  of  a  positive  condition,  and  the  plaintiff  would  prob- 
ably have  been  debarred  from  a  recovery.  But  the  i)olicy  did 
not  contain  any  such  condition.  It  contained  only  a  general 
condition  that  the  risk  of  the  building  should  not  be  increased. 
Conceding,  for  the  moment,  that  the  action  of  the  plaintiff  did 
operate  to  increase  the  risk  of  the  building,  the  authorities  es- 
tablish that  an  increase  of  the  risk  arising  in  such  a  manner 
does  not  avoid  the  policy.  Thus,  in  the  case  of  Dobson  vs. 
Sotheby  (1  Moody  &  M.,  90),  where  it  was  stipulated  in  the 
policy  that  "no  Are  was  kept  and  no  hazardous  goods  were  de- 
posited on  the  premises,"  and  the  loss  had  happened  in  conse- 
quence of  making  a  fire  thereon,  and  burning  a  tar  barrel,  for 
the  purpose  of  repairs,  Lord  Tenterden  said:  "I  think  that  the 
condition  must  be  understood  as  forbidding  only  the  habitual 
use  of  fire,  or  the  ordinary  deposit  of  hazardous  goods,  not 
their  occasional  introduction,  as  in  this  case,  for  a  temporary 
purpose  connected  with  the  occupation  of  the  premises."  This 
case  was  cited  with  approbation  in  the  opinion  of  this  court  in 
the  case  of  Insurance  Co.  vs.  Simmons,  30  Pa.  St.,  302.  In  In- 
surance Co.  vs.  McLaughlin  (53  Pa.  St.,  485),  the  syllabus  is  as 
follows:  "A  policy  of  insurance  on  a  patent-leather  manufac- 
tory allowed  keeping  benzole  in  no  place  but  in  a  shed  de- 
tached from  the  building.  The  insured,  in  conducting  their 
business,  used  benzole,  and  carried  it,  as  needed,  into  the  fac- 
tory in  an  open  can.  Held,  not  to  be  a  breach  of  the  conditions 
of  the  insurance."  Benzole  being  ordinarily  used  in  such 
manufacture,  the  presumption  was  that  it  was  intended  that  it 
might  be  used  as  it  is  ordinarily  used  in  similar  factories.  In 
Mears  vs.  Insurance  Co.  (92  Pa.  St.,  15),  a  policy  of  insurance 
contained  a  condition 

"That,  if  the  assured  shall  keep  or  have  in  any  place  on 
the  insured  premises  where  this  policy  may  apply,  petro- 
leum, naphtha,  benzine,  benzole,  gasoline,  benzine  varnish, 
or  any  product,  in  whole  or  in  part,  of  either,  *  *  ♦  or 
keep,  have,  or  use  camphene,  spirit  gas,  or  any  burning  fluid 
or  chemical  oil,  without  written  permission  in  this  policy, 
then,  and  in  every  such  case,  this  policy  shall  be  void." 
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With  proper  precaotionB,  the  assured  took  and  used  benzine 
on  the  premises  insured,  for  the  purpose  of  cleaning  machinery. 
Held,  that  the  words  "keep  or  have"  were  intended  to  prevent 
the  permanent  and  habitual  storage  of  the  prohibited  articles, 
and  taking  them  on  the  premises  for  the  purpose  of  cleaning 
the  machinery,  was  not  embraced  within  the  meaning  of  these 
words.  It  will  be  observed  that  in  this  case  the  policy  ex- 
pressly prohibited,  under  penalty  of  forfeiture,  the  mere  "hav- 
ing'' or  "keeping"  benzine  on  the  premises,  or  the  use  of  any 
burning  fluid  of  any  kind.  In  the  course  of  the  opinion.  Pax- 
son,  J.,  said:  "The  words  'keep  or  have,'  as  applied  to  the  arti- 
cles first  enumerated,  evidently  were  intended  to  prevent  a 
storage  of  the  prohibited  articles  upon  the  premises,  either  per- 
manently or  habitually.  While  the  words  are  used  in  the  dis- 
junctive, they  are  evidently  synonymous,  and  signify  to  retain 
in  possession.  *  It  would  be  straining  a  point  to  say  that  bring- 
ing a  prohibited  article  upon  the  premises  upon  a  single  occa- 
sion, and  for  the  sole  purpose  of  cleaning  machinery,  was  keep- 
ing or  having  it  there,  within  the  meaning  of  the  policy.  The 
evidence  shows,  and  it  is  not  denied,  that  the  can  of  benzine 
used  for  the  purpose  above  stated  was  not  kept  on  the  insured 
premises  during  the  period  of  its  use,  but  was  stored  in  a 
bonded  warehouse,  50  or  60  feet  distant.  The  witness,  William 
Jacobs,  who  cleaned  the  machinery,  got  it  from  the  warehouse 
from  time  to  time,  as  he  needed  it.  The  assured  did  not  keep 
or  have  benzine  upon  the  insured  premises  within  any  reason- 
able view  of  the  meaning  of  the  policy.  ♦  ♦  ♦  We  are  not 
disposed  to  give  the  word  'use'  in  this  policy  the  narrow  con- 
struction claimed  for  it.  It  must  have  a  reasonable  interpreta- 
tion, such  as  was  probably  contemplated  by  the  parties  at  the 
time  the  contract  was  entered  into.  Nearly  every  policy  issued 
at  the  present  time  contains  this  provision  or  a  similar  one. 
What  is  intended  to  be  prohibited  is  the  habitual  use  of  such 
articles,  not  their  exceptional  use  upon  some  emergency.  The 
strict  rule  claimed  by  the  defendants  would  prevent  the  as- 
sured from  painting  his  house  or  cleaning  his  furniture,  as  it 
would  be  difficult  to  do  either  without  using  some  of  the  pro- 
hibited articles." 

All  of  the  foregoing  comments  are  applicable  to  the  present 
case,  with  the  exception  in  favor  of  the  latter  that,  in  this 
policy,  the  keeping  or  the  using  of  benzine  on  the  premises  was 
not  prohibited  as  it  was  in  the  former.    If,  therefore,  where 
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such  keeping  or  use  was  specifically  prohibited,  an  occasional 
use  was  not  within  the  prohibition,  how  much  more  would  that 
be  so  when  the  article  was  not  prohibited  at  all  ?  In  this  case  the 
use  of  the  benzine  was  of  the  most  temporary  and  occasional 
character.  It  was  only  used  to  clean  and  protect  the  carpets 
and  furniture.  It  had  been  used  before  with  perfect  impunity. 
The  plaintiff  was  expressly  told  it  was  not  dangerous  to  use  it 
if  there  was  no  light  or  Are  in  the  room.  The  decision  in  the 
last-cited  case  seems  to  cover  and  control  every  aspect  of  this. 
Even  if  it  did  tend  to  increase  the  risk,  a  mere  occasional  use 
would  not  be  an  infringement  of  the  policy,  because  that  kind 
of  use  is  permissible  under  a  policy  which  prohibits  any  use  or 
any  keeping.  Other  authorities  are  to  the  same  effect  In 
Krug  vs.  Insurance  Co.  (147  Pa.  St.,  272),  we  held  that  "a  single 
brief  violation  of  the  terms  of  the  policy  for  the  necessary 
work,  incidental  to  the  preservation  of  the  property  insured, 
will  not  be  considered  a  breach  of  a  condition  which  prescribes 
the  use  of  the  premises."  In  Lancaster  Silver-Plate  CJo.  vs. 
National  Fire  Ins.  CJo.  (170  Pa.  St.,  151),  a  policy  of  fire  insur- 
ance on  a  building  used  for  silver  plating  contained  the 
stipulation, 

"This  entire  policy  shall  be  void  if  (any  usage  or  custom  of 
trade  or  manufacture  to  the  contrary  notwithstanding)  there 
be  kept,  used,  or  allowed,  on  the  above-described  premises, 
benzine,  benzole,  dynamite,  ether,  gasoline,  *  ♦  *  or 
other  explosive." 

A  barrel  of  gasoline  was  kept  in  an  uninsured  building,  about 
15  feet  from  the  factory.  When  gasoline  was  needed,  it  was 
drawn  from  a  barrel  through  a  spigot,  and  carried  into  the  fac- 
tory, where  it  was  emptied  into  a  kettle,  and  used  in  carrying 
on  the  business  of  silver  plating.  Held,  that  it  was  proper  to 
admit  evidence  that  gasoline  was  necessary  in  carrying  on  the 
business  of  silver  plating,  and  that  it  was  so  used  when  the 
policy  was  issued,  and  continued  to  be  used  up  to  the  date  of 
the  fire.  It  was  also  proper  to  refuse  to  charge  that,  if  ^^ 
plaintiffs  used  gasoline  on  the  premises  during  the  life  of  the 
policy,  the  policy  became  void,  and  there  could  be  no  recovery. 
It  is  not  necessary  to  continue  the  citations.  Those  ahove 
given  fully  dispose  of  the  contentions  in  this  case.  The  learned 
court  below  gave  the  defendants  an  opportunity  to  defeat  a  re- 
covery if  they  could  establish  that  the  plaintiff  was  guilty  of 
gross  negligence  in  using  the  benzine  as  she  did,  and  directed 
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the  jury  to  render  a  verdict  for  the  defendant  if  they  should  so 
find.  It  was  their  only  chance  of  recorery,  and  they  cannot 
complain  that  this  opportunity  was  afforded  them.  The  jury 
found  for  the  plaintiff  on  this  subject,  and  thereby  acquitted 
her  of  the  charge.  We  do  not  see  how  any  other  verdict  could 
have  been  rendered.  The  assignments  of  error  are  all  dis- 
missed.   Judgment  affirmed. 


UNITED  STATES  CIRCUIT  COURT. 

D.  Rhode  Island. 


WHITE  «T  AL. 
INSUKANCE  CO.  OF  NEW  YORK. 


SAME 
««. 

GERMAN  ALLIANCE  INS.  CO.* 


A  broker  was  employed  to  procure  |40,000  additional  iDBnrance  on  property 
already  insured  for  $60,000.  He  was  aathorized  to  select  the  companies, 
and  had  at  previous  times  procured  sabstltnted  iusnrance  where  policies 
had  been  canceled,  which  nad  been  accepted  by  the  insured  and  the 
canceled  policies  returned  to  him.  He  procured  the  insurance,  and  the 
policiee  were  deliyered  to  the  insured.  Afterwards  the  companies  noti- 
fied him  of  their  desire  to  cancel  and  substitnted  policies  were  contracted 
for  and  in  the  mails  at  the  time  of  fire,  making  with  the  original  a  total 
of  $127,000  of  insurance. 

Held,  That  the  broker  was  authorized  onlv  to  procure  $100,000  of  insurance, 
and  bo^  sets  of  policies  were  not  in  force. 

Held,  That  the  subse<}uent  course  of  the  insured  in  treating  only  the  substi- 
tuted policiee  as  in  force,  though  the  old  policiee  had  not  been  given  up, 
raises  the  query  whether  there  could  be  a  ratification  after  the  loss. 

HM,  That  though  the  broker  would  not  ordinarily  be  authorized  to  accept 
notice  of  cancellation  and  to  substitute  other  policies,  the  previous 
course  of  dealings  between  him  and  insured  was  sufficient  evidence  that 
he  had  such  authority  in  this  case. 

Hdd,  That  the  substituted  policies  were  in  force,  and  the  liability  on  the 
original  policies  had  ceased,  and  the  latter  could  not  be  treated  as  con- 
tributing with  the  former. 

F.  W.  TnxiNGHAgT  and  W.  G.  Roblkeb,  for  Flainlifs. 

E.  S.  Mansfield,  J.  M.  Biplby,  and  J.  Henshaw,  for  Defendants. 

*  DtoMon  nndered,  March  6. 1899. 
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These  are  actions  on  fire  policies,  o^nd  were  heard  upon  e 
dence,  jury  trial  being  waived.  Before  the  loss  the  broker  w 
had  placed  the  policies  in  suit  was  notified  that  the  defendai 
desired  to  cancel  the  policies.  Thereupon  the  broker  c< 
tracted  for  new  insurance  to  replace  the  old,  and  notified  t 
defendants'  agents  thereof.  The  new  policies  were  issued 
other  companies  before  the  loss,  but  were  in  the  mails  at  t 
time  of  the  fire,  and  had  not  reached  the  broker  or  the  pla 
tiffs.  The  old  policies,  now  in  suit,  were  in  the  possession 
the  plaintiffs  at  the  time  of  the  fire.  The  plaintiffs  claim  tt 
the  policies  in  suit  were  in  force  at  the  date  of  the  fire,  for  t 
reason  that  no  effective  notice  of  cancellation  had  reached  t 
plaintiffs  before  the  loss.  They  claim — First,  that,  at  the  tii 
of  loss,  both  the  original  policies  and  the  new  policies  were 
force,  and  that  the  liability  of  the  defendants  is  to  contribi 
to  a  loss  of  183,000  on  the  basis  of  a  total  of  |127,000  of  ins 
ance;  second,  that  if  both  sets  of  policies  were  not  in  force,  a 
if  the  total  insurance  was  but  f  100,000,  the  defendants  are  1 
ble  to  contribute  on  that  basis  to  a  loss  of  183,000.  It  is  agrc 
that  the  loss  on  the  property  was  f  83,000. 

We  will  first  consider  whether  both  sets  of  policies  were 
force  at  the  time  of  loss.  We  think  that  it  will  appear  th 
though  there  may  be  some  difficulty  in  determining  which  i 
of  policies  shall  bear  the  loss,  there  is  little  difficulty  in  detei 
ining  that  one  set  of  policies  only  was  in  force,  and  not  be 
sets. 

The  insurance  broker,  Tillinghast,  was  authorized  to  ph 
insurance  upon  the  plaintiffs^  mill  property  to  the  amount 
140,000.  It  is  disputed  that  he  had  no  authority  to  exec 
this  amount.  It  is  also  clearly  established  by  the  evidence  tl 
no  act  of  Tillinghast's  was  ratified  with  any  intention  of 
creasing  the  gross  amount  of  insurance.  It  is  agreed  th 
there  being  |60,000  previous  insurance,  Tillinghast  was  € 
ployed  to  increase  the  amount  to  f  100,000.  In  the  plaintii 
brief  it  is  said:  "It  is  true  that  the  parties  had  not  intend 
that  there  should  have  been  more  than  f  100,000  in  all  on  1 
property,  but  they  had  not  carried  their  intentions  into  lej 
effect,  as  they  had  not  taken  the  proper  steps  to  cancel  the  p< 
cies  before  the  new  ones  were  issued." 

The  error  of  the  argument  advanced  to  prove  the  existei 
of  1127,000  of  insurance,  in  violation  of  the  plaintiffs'  instn 
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tions  and  of  the  acknowledged  intent,  lies  in  attempting  to 
separate  into  two  parts  what  was  intended  as  a  single  trans- 
action. What  Tillinghast  assumed  to  do  on  behalf  of  the  plain- 
tiffs was  to  substitute  insurance.  To  effect  a  substitution,  and 
also  to  keep  within  his  authority  to  maintain  insurance  to  the 
amount  of  140,000,  it  was  essential  that  Tillinghast  should  per- 
form two  acts  which  were  related  and  complementary  parts  of 
the  single  complete  transaction  of  substitution.  If  he  took 
out  new  insurance  without  canceling  old,  or  if  he  canceled  old 
insurance  without  taking  out  new,  he  violated  his  instructions, 
and  failed  to  maintain  f40,000  insurance. 

The  only  other  possible  construction  for  the  plaintiffs  on  this 
branch  of  the  case  is  that  though  Tillinghast  exceeded  his  origi- 
nal authority,  by  taking  out  |27,000  additional  insurance,  this 
was  subsequently  ratified  by  the  plaintiffs.  The  complete  an- 
swer to  this  is  that  the  plaintiff,  Oscar  H.  White,  on  the  witness 
stand,  expressly  disclaimed  doing  so;  and  there  is  abundant 
evidence  in  his  letter  to  C.  B.  Shove,  dated  October  19, 1897,  and 
in  his  proof  of  loss  to  the  Insurance  Company  of  the  State  of 
New  York,  that  he  intended  to  adopt  the  broker's  complete  act 
of  substitution  of  insurance,  including  both  the  cancellation  of 
old  i>olicies  and  the  taking  out  of  new. 

There  is  no  basis  whatever  in  the  evidence  for  the  claim  that 
the  plaintiffs  intentionally  adopted  that  part  of  Tillinghast's 
act  which  was  for  their  benefit,  to  wit,  the  procurement  of  new 
policies,  and  repudiated  that  part  which  was  to  their  detriment, 
— ^the  cancellation  of  the  old  policies.  If  the  broker's  acts  were 
originally  authorized  or  subsequently  ratified,  only  the  new 
policies  were  in  force.  If  n6t  authorized  or  ratified,  only  the 
old  policies  were  in  force.  If  it  is  true  that  the  old  insurance 
was  in  force,  because  the  policies  had  not  been  delivered  up  by 
the  plaintiffs  at  the  time  of  the  fire,  then  it  is  equally  true  that 
the  new  policies  were  not  in  force,  because  they  had  not  then 
been  accepted  by  the  plaintiffs.  If,  under  the  circumstances, 
there  could  be  a  ratification  after  the  loss, — a  question  which 
it  seems  unnecessary  to  decide  in  this  case, — ^we  should  be  com- 
pelled to  apply  the  rule  that,  if  a  principal  ratifies  that  which 
favors  him,  he  ratifies  the  whole:  Gaines  vs.  Miller,  111  U.  S., 
395,  398.  If  a  ratification  of  the  taking  out  of  the  new  policies 
was  made,  that  would  necessarily  be  equivalent  (under  the  un- 
disputed evidence)  to  a  ratification  of  the  cancellation  of  the 
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old  insurance.    1  find,  therefore,  that,  at  the  date  of  loss,  only 
flOOyOOO  of  insuirance  was  in  force. 

The  main  question  in  the  case,  therefore,  is:  Was  Tillinghast 
authorized,  before  the  fire,  to  substitute  insurance,  by  taking 
out  new  insurance,  and  canceling  old?  If  he  was  so  authorized, 
there  can  be  no  doubt  that  a  complete  substitution  of  insur- 
ance was  effected  before  the  loss;  since  he  had  placed  the  new 
insurance,  and  given  notice  thereof  to  the  defendant,  long  be- 
fore the  fire.  The  mere  possession  of  the  written  policies  is 
not  conclusive.  It  is  true  that  the  fact  that  Tillinghast  was 
authorized  to  procure  the  insurance  did  not  make  him  the 
agent  to  receive  notice  of  cancellation:  Grace  vs.  Insurance 
Co.,  109  U.  S.,  278.  There  is,  however,  in  the  present  case,  evi- 
dence of  a  course  of  dealings  which  tends  to  establish  the  au- 
thority of  Tillinghast  to  maintain  insurance  to  the  amount  of 
f40,000,  and  from  time  to  time  to  substitute  insurance  for  that 
originally  taken  out.  I  find  that  Tillinghast  was  instructed  in 
general  terms  to  procure  f40,000  insurance,  and  was  given  full 
discretion  in  the  selection  of  the  original  companies;  that  he 
at  various  times  between  July  22, 1897,  and  the  date  of  the  fire, 
August  19,  1897,  procured  substitutional  insurance,  selecting 
tl\,e  new  companies  without  objection  from  White,  who,  upon 
receipt  of  the  new  i)olicies,  returned  the  old  to  Tillinghast;  that 
on  July  24,  1897,  Tillinghast,  in  writing  White,  requested  the 
return  of  other  policies,  saying,  "I  will  send  you  others  to  take 
their  places;"  that  on  July  27,  1897,  he  wrote,  "I  will  have  to 
make  another  change,  when  I  will  send  you  policies  by  to-mor- 
row, which  I  trust  will  make  everything  all  straight;"  that  on 
August  3, 1897,  Tillinghast  wrote  for  other  policies,  saying,  "I 
will  send  you  others  to  take  their  places;"  that  on  August  6, 
1897,  he  wrote,  "I  have  replaced  all  the  insurance  on  both  mills 
now.  Please  return  m^  at  your  earliest  convenience  all  the 
policies  you  have,  except  the  two  I  send  you  to-day."  I  find 
from  this  evidence  that  Tillinghast  was  given  the  same  discre- 
tion in  the  selection  of  new  companies  as  in  the  selection  of  the 
original  companies.  Though  there  is  no  evidence  of  any 
authority  given  in  express  language  to  substitute  insurance, 
and  though  it  appears  that  White  in  no  case  surrendered  an  old 
policy  until  after  the  receipt  of  a  new  one,  I  think  that  the 
course  of  dealings  between  White  and  Tillinghast  is  suflScient 
evidence  that  Tillinghast  was  authorized  to  make  a  substitu- 
tion of  policies.    The  acquiescence  of  White,  and  the  absence 
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of  any  protest  under  circumstances  which  would  have  called 
for  a  protest  had  Tillinghast's  assumption  of  authority  been 
unwarranted,  are  matters  deserving  special  attention.  Til- 
linghast's letter  of  August  6th  conveyed  the  information  that 
the  insurance  covered  by  the  policies  in  suit  had  been  replaced;, 
yet  it  does  not  appear  that  White  took  any  steps  to  repudiate 
this  act  in  his  behalf.  Furthermore,  White,  while  on  the 
stand,  made  no  denial  that  Tillinghast  was  authorized  to  sub- 
stitute insurance,  nor  did  he  testify  that  he  exceeded  his- 
authority  in  so  doing.  We  should  also  consider,  as  bearing 
upon  the  question  of  original  authority,  the  fact  that  White 
adopted  the  benefits  of  what  the  broker  did,  and  made  claim 
under  the  substituted  policies,  and  received  moneys  on  account 
thereof.  Tillinghast's  authority  was  not  questioned  by  the 
plaintiffs  at  the  time  of  the  loss.  On  the  contrary,  the  new 
policies  were  accepted,  and  claim  made  and  payment  received 
thereunder;  and  the  old  policies  now  in  suit  were  surren- 
dered on  the  24th  of  August,  about  four  days  after  the  fire, 
after  the  plaintiffs  had  taken  legal  and  other  advice.  On  the 
whole  evidence,  I  am  of  the  opinion  that,  by  a  preponderance  of 
evidence,  it  Is  established  that  the  substitution  of  new  policies 
for  old  was  duly  authorized,  and  that,  before  the  time  of  the 
loss,  the  liability  of  the  defendants  had  ceased,  through  the 
substitution  of  other  contracts  of  insurance  for  those  of  the 
policies  in  suit.  If,  for  any  purpose,  the  parties  desire  a  more 
specific  statement  of  findings  of  fact  or  law,  they  may  within 
10  days  present  requests  therefor.  Judgment  willbe  for  the 
defendants. 
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EMPLOYERS'  LIABILITY  AS8UR.   CORP.* 

The  insured;  falsely  stated  that  he  had  nev^er  before  been  compensated  for  an 

accident,  but  claimed  that  the  company,  throuc^h  its  agent,  knew  that  the 

contrary  was  true  at  the  time  of  issuing  the  policy. 
Meld^  That  such  knowledge  was  a  waiver,  but  did  not  waive  the  falsity  of 

,the  statement  as  to  other  compensations  of  a  prior  date  of  which  the 

agent  had  no  knowledge. 
Mtldf  That  when  the  statements  were  made  a  warranty  it  cannot  be  objected 

that  they  were  immaterial. 

Van  Ne88  &  'ELsDVASyfur  Appdlanl. 

Stanlst,  Hayes,  MoEnebney  &  Bradley, /or  Retpondent, 

Feb  Cubiam. 

This  is  an  action  upon  a  policy  of  accident  insurance.  The 
Terdict  and  judgment  were  for  plaintiff,  and  defendant  appeals 
from  the  judgment  and  order  denying  a  new  trial. 

The  assured,  George  H.  Bayley,  was  killed  by  an  accident, 
and  this  action  is  brought  by  his  widow,  Grertrude  B.  Bayley, 
who  was  the  person  in  whose  favor  the  policy  ran.  At  the 
trial  all  of  the  defenses  set  up  in  the  answer  were  waived,  ex- 
cept two:  (1)  That  the  insured  represented  in  his  written  ap- 
plication for  the  policy  that  he  had  never  proposed  and  been 
declined  insurance  by  an  accident  insurance  company,  and  that 
this  was  not  true;  and  (2)  that  he  represented  in  said  applica- 
tion that  he  had  never  received  compensation  for  any  accident, 
whereas  he  had,  in  November,  1892,  and  also  in  the  year  1886, 
received  compensation  from  other  accident  insurance  com- 
panies on  account  of  injuries  he  had  sustained  by  previous 
accidents. 

As  to  the  first  defense,  it  is  sufficient  to  say  that  the  evidence 
as  to  that  defense  was  materially  conflicting,  and  that,  there- 
fore, the  finding  of  the  jury  upon  the  issue  cannot  be  here 
disturbed. 

2.  The  application  upon  which  the  policy  was  issued  con- 
tained the  following:  "Said  policy  to  be  based  upon  the  fol- 
lowing statement  of  facts,  which  are  to  be  considered  as  war- 

*Decition  rendered,  March  18,  1899. 


Digitized  by 


Google 


1899.]        Bayley  vb.  Employers*  Liability  Ahsvt,  Corp.  668 

ranties."      The  fourteenth  statement  in  the  application  is  as 
follows: — 

"I  have  no  other  accident  insurance  covering  weekly  in- 
demnity "except  as  herein  stated:  Aetna,  ten  thousand 
dollars." 

The  fifteenth  statement  is  as  follows:  "I. have  never  received 
compensation  for  any  accident  except  as  herein  stated;"   and 
there  was  no  statement  as  to  any  compensation  having  been  re- 
ceived; and  the  statement,  as  thus  expressed,  was  clearly  that 
he  never  had  received  any  prior  compensation  for  an  accident. 
^^t  it  was  proven  beyond  doubt  that  he  had  received  compensa- 
*^^n  for  an  accident  in  1892,  and  also  in  1886,  and  therefore  the 
^tement  was  false.    This  false  statement,  being  a  warranty,  . 
^  ieve<j  the  appellant  from  any  liability  on  the  policy,  unless 
j^^^in  other  principles  of  law  intervene  to  prevent  that  result. 
y.      P^UAent  contends  that  at  the  time  the  statement  was  made 
^^  ^J^pellant  knew  that  respondent  had  before  that  received 
a^^^^ixx  compensations  for  an  accident,  and  that  the  appellant, 
Aa^^^i^^^S"    received  the  premium  and  issued  the  policy  with  a 
kno^^^l^<ige  that  the  statement  was  false,  thereby  waived  it. 
The^i*^    is  no  doubt  that  the  principle  contended  for  by  respond- 
^^^  S-s  "to  the  waiver  is  well  established.    In  Menk  vs.  Insurance 
^^'    C^6  Cal.,  53),  Mr.  Justice  Temple,  delivering  the  opinion  of 
th^   oovirt  in  bank,  said:  "Nor  would  misstatements  be  fatal  to 
*^w     ^^*^^°^  ^'  plaintiff  which  the  agent  well  knew  to  be  false 
-^^^n.    i^e  made  out  the  application,  received  the  money  of  the 
^>plici^.nt,  and  issued  the  policy.      The  tendency  of  the  deci- 
Bions    ig^  plainly,  to  hold  all  those  conditions  waived  which,  to 
^  ^Xiowledge  of  the  agent,  would  make  the  policy  void  as 
^oxx  a.^  delivered;  otherwise  the  company  would  knowingly  re- 
fK^^^   "the  money  of  the  applicant  without  value  returned,  and 
^   '^V'luole  transaction  would  be  a  palpable  fraud:  Kruger  vs. 
J^^^^^^-Bce  Co.,  72  Cal.,  91."    In  Bacon  on  Benefit  Societies  and 
,     ^^  li:iBurance  (volume  2,  par.  427),  it  is  said:  "And  if,  when 
^  ^^JSurance  company  issues  the  policy,  it  knows  that  certain 
sw^j.g  ijj  ^|jg  application  are  falsely  answered,  it  waives  the 
.^^^  t:o  object  by  such  issue;"  and  the  text  is  amply  sustained 
Y       *^^  authorities.    See  Van  Schoick  vs.  Insurance  Co.,  68  N. 
••»  4.3^.  (jpay  vs.  Association,  111  Ind.,  531;  Schwarzbach  vs. 
^ '^^otive  Union,  25  W.  Va.,  622.    This  principle  might  be  suc- 
M      ^^Villy  invoked  by  respondent  so  far  as  the  compensations 
^    former  accident  in  1892  are  concerned,  for  it  appeared 
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that  the  appellant  itself  had  paid  some  of  those  compensations, 
and  that  it  also  knew  that  other  compensations  Were  paid  in 
that  year  by  one  or  two  other  companies.  '  And  it  might  well 
be  held  to  have  waived  the  fact  that  respondent  had  received 
compensations  for  the  accident  which  occurred  in  1892.  Bat 
respondent  had  also  received  compensations  for  an  accident 
which  occurred  in  1886,  of  which  appellant  had  no  knowledge 
whatever;  and  there  is  no  principle  upon  which  it  can  be  held 
that  a  ;»?aiver  of  compensation  for  one  particular  accident,  of 
which  the  appellant  had  knowledge,  was  also  a  waiver  of  the 
fact  of  prior  compensations  for  accidents  of  which  appellant 
had  no  knowledge.  Appellant  might  well  have  overlooked  the 
circumstance  that  respondent  had  been  once  before  injured, 
and  had  received  compensation  for  an  accident,  while  the  fact 
that  on  other  occasions,  or  even  upon  one  other  occasion,  he 
had  received  compensations  for  accidents  upon  one  or  more 
other  policies  might  have  been  considered  by  the  appellant  as 
a  very  material  objection  to  him  as  an  applicant  for  insurance. 
Moreover,  the  statement  was  a  warranty,  and  the  objection  of 
immateriality  cannot  be  urged  against  a  warranty,  unless  in 
very  exceptional  instances;  and,  although  a  warranty  may  be 
waived,  there  was  no  waiver  in  the  case  at  bar  except  as  to  the 
compensations  received  in  1892.  The  judgment  and  order  de- 
nying a  new  trial  are  reversed,  and  the  cause  remanded  for  a 
new  trial. 


SUPREME  COURT  OF  PENNSYLVANIA. 


LANDES 


vs. 


SAFETY  MUTUAL  FIRE  INS.  CO.,  of  Lebanon.* 

Where  the  application  was  prepared  and  indorsed  by  one  who  purported  to 
be  the  agent,  and  accepted  by  the  company,  it  cannot  repudiate  a  mis- 
statement made  in  it  on  the  ground  that  he  had  no  written  certificate  of 
appointmeut  as  agent. 

Where  such  agent  had  inspected  the  bulldinff,  the  fact  that  a  frame  addition 
was  not  mentioned  in  the  application  where  the  lire  did  not  originate, 
there  was  not  necessarily  the  misrepresentation  of  a  fact  material  to  tne 
risk.    The  question  is  for  the  jury.  ^ 

*D«cition  rendered.  April  8. 1899. 
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The  insured  stated  in  the  application  that  he  kept  sale  and  merchandise 
accounts.  In  his  evidence /he  testified  that  such  were  kept  at  that  time, 
hilt  not  at  the  time  of  fire. 

Heldy  That  the  truthfulness  of  his  answer  was  for  the  jnry« 

A-  C.  Beinoehl,  G.  W.  Nitbaueb,  and  J.  E.  Reinoehl, /or  Appellant, 
Brown  &  Hensel, /or  Appellee, 

McCOLLUM,  J. 

The  insurance  was  upon  the  plaintiff's  stock  of  merchandise 
in  a  building  occupied  as  a  dwelling  house  and  store.  It  was 
solicited  by  the  representative  of  the  defendant  company, 
which  furnished  the  application  for  it,  and  required  him  to 
sign  his  name  to  it  as  agent.  He  inspected  the  building  and 
stock  of  merchandise  contained  in  it.  He  also  wrote  into  the 
application  what  purported  to  be  the  plaintiff's  answers  to  the 
questions  propounded  therein.  As  agent  of  the  company  he 
witnessed  the  signature  of  the  plaintiff  to  it,  and  made  the  in- 
dorsement upon  it.  The  application  was  approved  by  the  com- 
pany, and  a  policy  of  insurance  was  issued  thereon.  All  of  the 
assessments  made  upon  it  were  promptly  paid  by  the  plaintiff 
when  called  for.  The  policy  was  issued  on  the  8th  of  Novem- 
ber, 1894,  and  the  property  covered  by  it  was  destroyed  or  dam- 
aged by  fire  on  the  12th  of  January,  1897.  The  company  denied 
its  liability  for  any  portion  of  the  loss  occasioned  by  the  fire, 
and  refused  to  make  any  payment  to  the  plaintiff  on  account  of 
it.  •  The  principal  grounds  of  its  refusal  were:  (a)  That  there 
was  no  written  certificate  evidencing  the  appointment  of  Hal- 
deman  as  its  agent;  and  (b)  that  there  were  inaccuracies  in  the 
answers  to  questions  1,  4,  5,  and  13  in  the  application.  It  is 
conceded  that  Haldeman  did  not  have  a  written  certificate  of 
his  appointment  as  agent  of  the  defendant  company.  But,  as 
we  have  already  seen,  he  appeared  to  the  applicant  as  its  agent, 
and  all  his  acts  as  such  were  ratified  by  it.  Those  acts  cannot, 
therefore,  be  repudiated  by  it,  nor  can  an  unimportant  error  in 
his  written  answers  to  the  printed  questions  addressed  to  the 
ai^licant  relieve  his  principal  fi'om  its  liability  to  the  assured 
for  its  share  of  the  loss  occasioned  by  the  fire.  It  will  be  seen, 
by  referring  to  the  indorsements  on  the  application  that  the 
company  required  an  examination  by  its  agent  of  the  risk  soli- 
cited, and  an  expression  of  his  opinion  in  regard  to  the  desira- 
bility of  it.  This  requirement  necessarily  included  an  inspec- 
tion of  the  building  to  determine  its  condition,  and  how  it  was 
occupied,  and  an  inspection  of  the  stock  of  merchandise  to  as- 
certain the  location,  amount,  and  value  of  it.    It  is  not  every 
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slight  inaccuracy  or  omission  in  the  answers  to  the  numerous 
question^  propounded  by  the  company  which  invalidates  its 
contract  of  Insurance.  If  either  of  them  is  fairly  attributable 
to  its  agent,  it  is  not  a  defense  to  a  suit  upon  its  policy. 
"Where  the  agent  of  an  insurance  company  examines  a  prop- 
erty, and  fills  up  an  application,  which  the  applicant  signs,  be- 
lieving it  is  all  right,  the  company  cannot,  in  case  of  loss,  de- 
fend upon  the  ground  of  misdescription  of  the  buildings  in  the 
application.''  "It  is  immaterial,  in  such  case,  "that  a  printed 
condition  of  the  policy  provided  that  the  person  procuring  the 
insurance  should  be  deemed  to  be  the  agent  of  the  insured,  and 
not  of  the  company,  and  that  the  description  in  the  application 
should  be  deemed  a  warranty  by  the  insured:"  Insurance  Co. 
vs.  Cusick,  109  Pa.  St.,  157.  "A  company  cannot  escape  the 
consequences  of  the  fraud  or  mistake  of  its  agent  by  inserting 
a  stipulation  in  the  policy  that  such  agent  shall  be  deemed  the 
agent  of  the  insured,  who,  at  the  time  of  applying  for  the 
policy,  was  ignorant  of  the  insurer'  s  intention  to  so  stipulate:" 
Eilenberger  vs.  Insurance  Co.,  89  Pa.  St.,  465.  "The  issuing  of 
a  policy  of  insurance  when  a  portion  of  the  questions  in  the  ap- 
plication remain  unanswered  is  a  waiver  of  the  answers  to 
such  questions:"  Insurance  Co.  vs.  Paul,  91  Pa.  St.,  520. 

The  principal  material  used  in  the  construction  of  the  build- 
ing in  which  the  stock  of  merchandise  was  stored  was  brick. 
The  fire  did  not  originate  in,  or  extend  to,  the  frame  attach- 
ment. As  matter  of  fact,  therefore,  the  insurer  lost  nothing  by 
the  failure  to  mention  it  in  the  answers.  The  answers  to  the 
questions  relating  to  the  dimensions  and  material  of  the  build- 
ing were  not  regarded  by  the  court  below  as  false  and  fraudu- 
lent, or  as  misrepresentations.  It  was  not  apparent  that  thfey 
induced  the  company  to  enter  into  a  contract  more  favorable  to 
the  insured  than  it  otherwise  would  have  done,  or  that  they 
had  a  tendency  to  do  so.  It  was,  therefore,  for  the  jury  to  de- 
termine upon  the  evidence  whether  the  answers  to  the  ques- 
tions in  the  application  were  misrepresentations  of  a  fact  ma- 
terial to  the  risk,  and  they  were  so  instructed  by  the  c6urt 
This  view  of  the  answers  accorded  with  the  refusal  of  the  com- 
pany's ninth  point,  which  was  based  upon  Insurance  Co.  vs. 
Fromm,  100  Pa.  St.,  347.  It  sufficiently  appears  in  the  opinioii 
of  this  court  in  the  case  cited  that  it  is  in  no  sense  analogous  to 
the  case  at  bar,  and  furnishes  no  ground  for  an  affirmance  df 
the  point  above  mentioned. 
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The  answers  to  the  defendant's  second  and  seventh  points 
were  unobjectionable.  The  points  related  to  the  thirteenth 
question  in  the  application  and  the  reply  to  it.  The  question 
was,  "Do  jou  keep  merchandise  and  sale  accounts?"  and  the 
answer  was,  "Yes."  On  the  trial  the  plaintiff  testified  that  he 
kept  such  accounts  before  and  after  the  application,  but  not  at 
the  time  of  the  fire.  The  court  held  that  it  was  for  the  jury  to 
determine  from  the  evidence  whether  the  answer  to  the  ques- 
tion was  true.    In  this  there  was  no  error. 

An  affirmance  of  the  defendant's  third  point  would  have  con- 
stituted clear  error,  and  it  was  properly  refused. 

The  defendant  has  no  cause  to  complain  of  the  answer  to  its 
fourth  point,  which  was  substantially  in  accord  with  the  in- 
struction solicited. 

The  court  below  declined  to  affirm  the  defendant's  fifth, 
sixth,  and  tenth  points,  which  were  intended  to  support  and 
emphasize  the  contention  that  Haldeman  was  not  the  agent  of 
the  insurance  company.  They  were  to  the  effect  that,  as  he 
was  not  authorized  in  writing  to  represent  the  company  in  the 
transaction  of  any  part  of  its  business  pertaining  to  insurance, 
he  was  not  its  agent,  although  his  services  in  its  interest  were 
directed  entirely  to  the  advancement  of  its  insurance  business. 
We  need  not  further  specify  the  services  he  rendered  to  the 
company,  or  the  instructions  he  received  from  it.  These  suffi- 
ciently appear  in  another  part  of  this  opinion.  It  is  sufficient 
to  say,  in  this  connection,  that  in  declining  to  affirm  the  points 
above  stated  the  court  below  committed  no  error.  We  do  not 
find  in  the  rulings  or  instructions  complained  of  sufficient 
ground  for  reversing  the  judgment.    Judgment  affirmed. 
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LIVERPOOL  &  L.   &  G.  INS.  CO.* 

Action  by  the  assignee  of  the  insured  on  a  policy  of  insuranoe  against  loss 

by  fire. 
Held,  Tbat  it  appears  from  tbe  complaint  that  tbe  assignment  was  made  after 

the  lose. 
Tbe  complaint  alleged  tbe  total  loss  and  destruction  of  tbe  property  covered 

by  toe  policy,  and  tbat  tbereafter  tbe  insared  transferred  and  assigned 

to  tbe  plaintiff  **all  bis  interest  in  tbe  policy  of  insurance." 
Heldf  Tbat  tbis  suflQciently  alleges  an  assignment  of  tbe  claim  for  the  loss. 

Douglas  A.  Fiske,  for  Appdlanl. 

>L.  H.  Corcoran,  for  Respondent, 

MrrcHBLL,  J. 

^Ve  do  not  discover  any  defect  in  the  complaint  or  any  merit 
in  the  demurrer  to  its  suflBciency.  We  think  it  plainly  appears 
from  the  face  of  the  complaint  that  the  assignment  by  the  in- 
sured to  the  plaintiff  was  made  after  the  loss.  The  complaint 
alleges  the  total  loss  and  destruction  by  fire  of  the  property 
covered  by  the  policy.  All  that  was  left  was  the  right  of  action 
on  the  policy  for  the  amount  of  the  loss.  Under  such  circum- 
stances, an  allegation  that  "thereafter  the  insured  duly  trans- 
ferred and  assigned  all  its  interest  in  said  policy  of  insurance 
to. the  plaintiff"  sufficiently  alleges  an  assignment  of  the  claim 
or  debt  due  under  the  policy.    Order  affirmed. 

*  Decision  rendered,  Maj  17, 1899     Syllabus  bj  the  Court. 
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WORACHEK 

r». 

NEW  DENMARK  MUT.  HOME  FIRE  INS.  CO.* 

A  policy  of  insurance  on  a  bnilding  and  contents,  the  premium  being  distri- 
buted part  to  each  species  of  property,  is  a  siugle,  indivisible  contract, 
and  under  a  general  forfeiture  clause  in  the  policy,  if  one  part  of  the  risk 
'  is  affected,  the  entire  risk  is  affected.  What  bars  a  remedy  on  the  policy 
as  to  one  part  of  the  property,  bars  the  remedy  as  to  all. 

Ifa  policy  of  insurance  cover  a  building  and  contents,  and  the  entire  property 
be  destroyed  by  lire,  and  the  policy  contain  a  clause  forfeiting  all  claims 
thereunder  and  barring  all  remedies  thereon  in  case  of  any  false  swear- 
ing iu  regard  to  the  loss,  and  there  be  such  false  swearing,  which  does, 
or  is  liable  to,  prejudice  the  insurance  company  as  to  any  part  of  the 
property  destroyed,  the  effect  is  to  forfeit  the  entire  loss. 

Statement  of  facts  by  Marshall,  J. 

Action  for  recovery  on  a  fire  insurance  policy.  The  subject 
of  the  insurance  was  a  dwelling  house  and  the  ordinary  per- 
sonal property  of  the  occupants.  The  complaint  stated  facts 
requisite  to  a  recovery.  The  answer  among  other  things, 
claimed  a  forfeiture  of  all  liability  on  the  contract  of  insurance 
because  of  acts  of  the  assured  and  a  clause  of  the  policy  which 
reads  as  follows:  "Any  misrepresentation  or  fraud  or  conceal- 
ment or  false  swearing,  by  the  insured,  in  relation  to  any  in- 
surance, or  the  c^use  of  any  loss  or  damage  to  any  insured 
property,  or  the  quality,  quantity,  description  or  value  of  any 
property  destroyed  or  damaged  by  fire,  shall  forfeit  all  claim 
by  virtue  of  the  policy  and  be  a  full  bar  to  all  remedies  upon 
the  same."  It  was  alleged  that  the  assured  knowingly  made  a 
false  statement  under  oath  as  to  the  amount  of  i)ersonal  prop- 
erty destroyed  by  the  fire,  with  intent  to  defraud  the  insurance 
company.  The  jury  found  in  defendant's  favor  on  that  point. 
As  to  the  actual  loss  there  was  no  dispute  on  the  evidence.  The 
loss  on  the  building  was  total.  A  motion  was  made  for  judg- 
ment in  defendant's  favor  and  denied.  Judgment  was  rendered 
for  plaintiff  for  the  loss  on  the  house,  but  denied  as  to  the  loss 
on  the  personal  property. 

Defendant  appealed. 

Feenet  &  Atwood,  for  AppeUanL 

Gbeenb,  Vboman  &  Paibchild,  /or  Renpondenf, 

*  Dedilon  r«n<tered.  Jra.  81. 1809.    SyUabm  bj  th«  Oonrt. 
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Marhhat.l,  Jr  (after  statiDg  the  facts). 
The  sole  question  for  decision  on  this  appeal  is,  when  a 
policy  of  insurance  against  loss  by  fire  covers  a  building  and 
personal  property  located  therein,  the  premium  being  dis- 
tributed part  to  the  realty  and  part  to  the  personalty,  and  the 
building  is  totally  destroyed  by  fire  and  the  personal  property 
injured  or  destroyed  as  well,  and  the  policy  provides  that  any 
false  swearing  by  the  insured  in  relation  to  the  quantity,  qual- 
ity, description  or  value  of  the  property  destroyed  or  damaged 
shall  forfeit  all  claim  under  such  policy  and  bar  all  remedies 
thereon,  and  there  is  such  false  swearing  as  to  the  personalty, 
can  the  assured  nevertheless  recover  as  to  the  realty?  The 
learned  trial  court  decided  that  in  the  affirmative  on  the 
strength,  evidently  of  Loomis  vs.  Insurance  Co.,  77  Wis.,  87. 
There  the  court  held  that  a  change  in  the  title  to  one  of  several 
buildings,  covered  by  an  insurance  policy,  such  buildings  being 
situated  some  distance  from  each  other  does  not  render  the 
policy  void  as  to  the  other  buildings  because  of  a  clause  in  the 
policy  to  the  effect  that  any  change  of  the  title  to  the  insured 
property  without  the  consent  of  the  company  shall  render  the 
policy  void.  Following  decisions  elsewhere,  and  construing 
the  language  of  the  policy  strictly  against  the  insurance  com- 
pany, a  conclusion  was  satisfactorily  reached  that  it  was 
within  the  reasonable  meaning  of  the  language  of  the  policy  to 
say  that  the  contract  of  insurance  was  divisible  according  to 
the  distinct  risks  covered  by  it.  The  court,  however,  did  no^ 
go  so  far  as  to  hold  that  a  building  and  its  contents  could  be 
considered  distinct  risks.  On  the  contrary,  the  decision  was 
expressly  limited  to  cases  where  the  property  insured  is  so  lo- 
cated that  the  risks  assumed  are  separate  and  distinct,  the  situ- 
ation being  such  that  the  destruction  of  one  portion  of  the 
policy  will  not  be  liable  to  injure  or  destroy  the  other.  The 
previous  decisions  of  this  court  (Hinman  vs.  Insurance  Co.,  36 
Wis.,  159,  and  Schumitsch  vs.  Insurance  Co.,  48  Wis.,  26),  to 
the  effect  that  insurance  on  a  building  and  its  contents  is  in- 
divisible, were  expressly  approved.  The  subject  was  again  re- 
ferred to  in  Burr  vs.  Insurance  Co.  (84  Wis.,  76),  and  again  in 
Carey  vs.  Insurance  Co.  (84  Wis.,  80),  the  court  saying  that  in- 
surance on  a  building  and  contents,  with  the  risk  distributed 
to  the  different  8i)ecies  of  property,  is  a  single  Ibdivisible  con- 
tract, and,  under  a  general  forfeiture  clause,  a  circumstance 
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barring  a  recovery  for  a  loss  on  patt  of  the  property,  will  bar  a 
recovery  for  any.  These  decisions  are  decisive  of  the  question 
raised  here,  and  are  in  accordance  with  numerous  authorities 
elsewhere,  none  of  which  need  be  referred  to,  as  the  cases  in 
our  own  court  are  amply  clear  and  all  one  way.  . 

The  fact  that  false  swearing  as  to  a  building  totally  de- 
stroyed is  not  prejudicial  to  the  insurance  company,  and  so 
-does  not  work  a  forfeiture  under  the  rule  stated  in  Dohmen  vs. 
Insurance  Co.  (96  Wis.,  57),  to  the  effect  that  false  swearing 
must  be  such  as  will  be  liable  to  work  an  injury  to  the  insur- 
ance company,  in  order  to  make  the  contract  for  forfeiture 
operative,  does  not  apply  here.  It  is  not  necessary  that  injury 
by  false  swearing  actually  take  place.  It  is  suflBcient  if  there 
be  false  swearing  to  the  actual  prejudice  of  the  insurance  com- 
pany, or  which  is  liable  to  work  that  way.  The  contract  of 
insurance  being  single,  if  any  part  of  it  is  such  that  false 
swearing  in  reference  to  it  would  be  liable  to  injure  the  com- 
pany, and  there  be  such,  according  to  the  plain  language  of  the 
contract  under  consideration,  all  claims  by  virtue  of  it  are  for- 
feited and  all  remedies  upon  it  barred.  The  court  cannot,  by 
judicial  construction,  work  any  exception  into  such  plain 
language. 

The  judgment  of  the  circuit  court  is  reversed  and  the 
cause  remanded  wth  directions  to  render  judgment  for  the 
defendant. 
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Cases  to  which  an  insurance  oomnany  may  or  may  not  be  a  party,  which 
are  not  actions  on  policies,  bat  which  relate  to  matters  outside  of  insurance 
proper;  as,  Jurisdiction,  receiver,  injunction,  pleading,  practice,  mandamus, 
wills,  usury,  lodges,  the  relations  of  statute  laws  to  corporations,  laws  of 
sister  States,  etc.,  where  the  principles  and  practice  of  insurance,  as  such, 
are  not  specifically  involved ;  and  other  cases  of  incidental  interest  to  under- 
writers, or  where  for  special  reasons  a  full  report  has  been  deemed  unnecessary. 
These  sketches  are  given  merely  as  chapters  of  current  information,  and  are 
not  intended  as  digests,  nor  for  citation. 

Pa^ IIBNT  OF  PrEMITTM  BY  WoBTHLESS  ChECK. 

In  the  case  of  Brady  vs.  Northwestern  Masonic  Aid  Associa- 
tion, decided  by  the  Supreme  Court  of  Pennsylvania,  April  3, 
1899,  the  coArt  sustained  a  ruling  below  refusing  to  admit  the 
policy  in  evidence,  or  permit  a  recovery,  indorsing  the  follow- 
ing views  of  the  lower  court: — 

^This  case  is  so  simple  and  so  plain  that  there  is  no  occasion 
to  consider  what  the  conditions  might  be,  if  the  facts  were 
otherwise  than  they  are.  The  facts  are  that  the  policy,  under 
its  terms,  was  to  go  into  effect  upon  payment  of  a  premium. 
Now,  what  was  done  was  that  Mr.  Brady  gave  a  worthless 
check,  and,  as  has  been  cited  here,  the  presentation  of  a  check 
is  a  representation  that  there  is  money  to  pay  it,  and,  therefore, 
this  is  in  the  same  position  as  if  it  had  been  paid  in  counterfeit 
money;  and  I  sustain  the  objection  to  the  policy." 

Waiver  of  Keeping  Gasoline. — Assessment. 
The  minutes  of  the  directors  of  a  mutual  company  showed 
that,  upon  its  being  reported  that  a  stove  had  been  kept  in  the 
building,  contrary  to  the  rules  of  the  company,  known  to  the 
insured,  and  without  notifying  it,  at  which  both  gasoline  and 
coal  oil  were  sold  by  the  tenant,  the  claim  was  thereupon 
allowed  to  lay  on  the  table.  It  was  held  in  the  case  of  Hulton 
vs.  Patrons'  Mutual  Fire  Ins.  Co.  of  Southern  Pennsylvania,  de- 
cided by  the  Supreme  Court  of  Pennsylvania,  May  8, 1899,  that 
there  was  nothing  in  the  following  specifications  of  error 
which  justified  a  reversal  of  the  judgment  below  directing  a 
verdict  in  favor  of  the  company: — 

"First  error.  The  court  erred  in  refusing  the  following 
prayer  of  plaintiff,  which  should  have  been  granted:  'The 
court  is  respectfully  requested  to  withdraw  all  the  testimony 
tending  to  show  that  gasoline  was  kept  on  the  premises  in- 
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Bared,  because  the  minute  of  11th  May,  1897,  of  the  defendant 
company,  and  affidavit  of  defense,  shows  that  the  refusal  to 
pay  the  loss  was  put  solely  upon  the  ground  of  a  change  of  oc- 
cupation, in  that  a  store  was  opened  and  kept  in  the  destroyed 
building,  after  knowledge  that  gasoline  was  kept  there.  After 
Buch  waiver,  and  the  plaintiff  having  been  put  to  the  expense 
of  Buit,  etc.,  it  is  too  late  to  raise  such  reason  on  the  trial.'  An- 
swer: *We  do  not  think  that  the  evidence  in  this  case  estab- 
lishes a  waiver  by  defendant  of  its  right  to  set  up  in  defense  to 
the  claim  in  suit  that  gasoline  was  kept  upon  the  insured  prem- 
ises at  and  inunediately  prior  to  the  time  of  their  destruction 
by  fire.    The  request  is,  therefore,  refused.' 

"Second  error.  The  court  erred  in  refusing  plaintiff's  point, 
which  should  have  been  affirmed:  *If  the  jury  believe  that  the 
company  defendant,  after  knowledge  that  the  tenant  of  plain- 
tiff had  kept  gasoline  in  the  building  insured,  assessed  for  losses 
upon  said  policy,  and  the  same  was  paid  by  the  plaintiff,  the 
verdict  must  be  for  the  plaintiff.'  Answer:  *  There  is  no  evi- 
dence of  an  assessment  s.uch  as  is  referred  to  in  this  point,  and 
therefore  the  matter  involved  in  the  point  will  not  be  sub- 
mitted to  the  jury.' 

"Third  error.  The  court  erred  in  affirming  the  following 
point  of  defendant,  which  should  have  been  refused:  *The  evi- 
dence showing  that  the  defendant  company  made  no  claim 
upon  the  plaintiff  for  an  assessment  under  the  policy  in  suit,, 
and  that,  after  the  defendant  had  rejected  the  plaintiff's  claim, 
the  plaintiff  voluntarily  paid  an  amount  that  had  not  been  as- 
sessed, and  which  was  not  an  amount  specified  in  the  assess- 
ment made  by  the  company,  such  payment  is  not  evidence  of  a 
waiver  of  defendant's  rights,  and  does  not  estop  the  defendant 
from  denying  its  liability  under  the  policy.' 

"Fourth  error.  The  court  erred  in  affirming  the  following 
point  of  defendant,  which  should  have  been  refused:  'Under 
the  law  and  evidence  in  this  case,  the  verdict  of  the  jury  must 
be  for  the  defendant.'    Answer:  'This  point  is  affirmed.'" 

AMENDMEirr  TO  Claim  fob  Disabujtt. 
In  the  case  of  Jarvis  vs.  Northwestern  Mutual  Relief  Asso- 
ciation, decided  by  the  Supreme  Court  of  Wisconsin,  April  4, 
1899,  the  facts  as  stated  by  the  court  were  as  follows: — 

"Action  on  an  insurance  contract  to  recover  a  sum  stipulated 
to  be  paid  to  the  assured  in  case  of  an  incurable  disability  ren- 
dering him  permanently  incapacitated  to  perform  any  and  all 
manual  labor.  Proof  of  the  claim  was  required  to  be  filed  by 
the  assured  60  days  before  the  maturity  of  the  contract.  The 
complaint  stated  all  facts  requisite  to  a  recovery,  alleging,  as 
the  cause  of  the  disability,  paralysis.  The  answer  put  in  issue 
all  allegations  as  to  the  incurability  of  plaintiff's  disability. 
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Near  the  close  of  the  trial  the  court  allowed  the  complaint  to 
be  amended  by  alleging  disease  of  the  heart  and  of  the  nerroos 
system  as  causes  of  plaintiff's  disability  in  addition  to  paraly- 
sis. Defendant's  counsel  objected  to  the  amendment  on  the 
ground  that  all  claims  under  the  insurance  contract  not  filed  in 
writing  within  six  months  after  the  maturity  of  the  contract, 
except  in  case  of  maturity  by  limitation,  were  barred  by  its 
terms.  As  the  case  was  submitted  for  decision,  the  only  dis- 
puted fact  was  as  to  whether  plaintiff,  at  the. time  stated  in  the 
complaint  and  down  to  the  time  of  the  trial,  was  affected  with 
an  incurable  malady  rendering  him  totally  incapable  of  per- 
forming manual  labor.  That  question  was  found  in  plaintiff's 
favor,  and  that  the  disability  was  caused  by  paralysis  and  by 
disease  of  the  heart  and  of  the  nervous  system.  The  conclu- 
sion of  the  law  followed,  that  plaintiff  was  entitled  to  judg- 
ment, which  was  rendered  accordingly,  and  from  which  this  ap- 
peal was  taken." 

It  was  held  that  when  the  cause  of  the  disability  as  origi- 
nally filed,  was  adequate,  the  insured  would  not  be  debarred 
from  subsequently  alleging  and  proving  other  causes  omitted 
through  mistake  or  ignorance. 

Legislation  bt  Benevolent  Society. 
In   the   case  of   Supreme  Lodge   Knights  of  Pythias  vs. 
Trebbe,  decided  by  the  Supreme  Court  of  Illinois,  April  17, 
1899,  the  substantial  facts  were  as  follows: — 

"  The  order  of  Knights  of  Pythias  was  incorporated  in  1870. 
under  the  laws,  of  the  District  of  Columbia,  as  the  Supreme 
Lodge  of  the  Knights  of  Pythias  of  the  World.  By  an  amend- 
ment to  its  certificate  of  incorporation  in  October,  1875,  it  was 
provided  the  supreme  lodge  should  be  and  remain  a  body  cor- 
porate for  the  term  of  20  years.  A  further  amendment,  dated 
in  March,  1882,  authorized  the  establishment  of  the  endow- 
ment rank,  to  be  governed  by  such  laws  as  to  the  said  supreme 
lodge  may  seem  proper.  Subsequently,  in  June,  1894,  by  a  spe- 
cial »ct  of  Congress  the  Supreme  Lodge  Knights  of  Pythias 
was  incorporated  as  a  fraternal  and  benevolent  association. 
The  endowment  rank  was  the  insurance  branch  of  the  order, 
and  it  was  provided  that  it  should  be  governed  by  such  laws  as 
the  supreme  lodge  may  enact  or  authorize.  The  supreme  lodge 
created  the  board  of  control,  which  was  given  entire  charge  of 
the  endowment  rank,  and  that  board  was  authorized  to  estab- 
lish a  table  of  rates  for  insurance  of  its  members,  to  make  spe- 
cial assessments  when  necessary,  and  to  make,  alter,  and 
amend  all  laws  pertaining  to  the  endowment  rank,  and  to  issue 
certificates  therein. 

"At  the  eighteenth  convention  of  the  Supreme  Lodge 
Knights  of  Pvthias,  held  at  Washington,  D.  C,  August  28  to 
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September  8,  1894,  the  board  of  control  made  a  report  of  hav- 
ing adopted  for  the  government  of  the  endowment  rank  a  law 
with  reference  to  the  suicide  of  one  holding  a  certificate  of  in- 
surance in  the  order,  and  making  such  certificate  void.  The 
law  was  reported  to  the  supreme  lodge,  and  by  it  referred  to 
the  committee  of  the  endowment  rank,  which  reported  its  ap- 
proval, and  this  last  report  was  approved  hy  the  aupreme  lodge 
and  approved  by  a  viva  voce  vote.  This  was  held  to  be  an  en- 
actment of  the  law  by  the  supreme  lodge  under  the  charter, 
and  applied  to  a  certificate  previously  issued  subject  to  future 
laws  and  regulations." 

Evidence  of  Accidental  Death. 
An  accident  policy  required  the  claimant  to  furnish  direct 
and  positive  proof  that  death  or  disability  resulted  from  the 
causes  insured  against.  It  was  held  in  Preferred  Accident  Ins. 
Co.  of  New  York  vs.  Barker,  decided  by  the  United  States  Cir- 
cuit Court  of  Appeals,  Fifth  Circuit,  February  28,  1899,  that 
where  there  were  no  eypwitnesses  to  the  death,  circumstantial 
evidence  sufficient  to  satisfy  the  jury  was  all  that  was  required. 

Pleading. — Cohpetenct  of  Jubobs. 
In  the  case  of  Moore  vs.  Farmers'  Mutual  Insurance  Associa- 
tion, decided  by  the  Supreme  Court  of  Georgia,  April  19,  1899, 
the  following  syllabus  was  furnished  by  the  court: — 

1.  It  is  competent  and  lawful  for  an  insurance  company, 
in  defense  to  an  action  upon  a  fire  policy  purporting  to  have 
been  issued  by  it,  to  plead  that  the  same  was  never  in  fact  de- 
livered, but  merely  handed  to  the  person  therein  named  as 
the  insured,  under  an  agreement  that  it  was  not  to  become 
binding  upon  the  company  until  he  had  canceled  another 
policy  in  a  different  company  insuring  the  same  property, 
which  was  never  in  fact  done;  and  parol  evidence  is  admis- 
sible to  prove  a  plea  of  this  kind. 

2.  Persons  related  within  the  prohibited  degree  to  mem- 
bers of  a  mutual  fire  insurance  company,  who  are  liable  to  be 
assessed  for  the  purpose  of  raising  the  money  to  pay  losses 
incurred  by  it,  are  incompetent  to  serve  as  jurors  on  the  trial 
of  an  action  against  such  company  upon  one  of  its  policies; 
and  where  persons  so  related  actually  served  as  jurors  on 
such  a  trial  without  the  knowledge  or  consent  of  the  losing 
party,  a  new  trial  should  be  granted,  notwithstanding  the  ig- 
norance of  these  jurors  that  their  kinsmen  were  members  of 
the  company.  It  is  not  in  such  a  case  incumbent  upon  the 
plaintiff  to  ascertain  in  advance  of  the  trial  who  are  the 
members  of  the  company,  with  a  view  to  having  them  ex- 
cluded from  the  panel  of  jurors. 
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Assignment  fob  the  Benefit  of  Cbeditobs. 
In  the  case  of  Barbour's  Administrator  vs.  Larue's  Assignee, 
decided  by  the  Court  of  Appeals  of  Kentucky,  May  4,  1899,  the 
insured  niade  an  assignment  for  the  benefit  of  creditors  with  a 
detailed  inventory  of  property  assigned,  and  reciting  that  if  any 
property  or  claims  were  not  mentioned  they  were  also  assigned. 
It  was  held  that  policies  of  life  insurance  having  no  surrender 
value  at  the  time,  and  only  made  valuable  by  the  subsequent 
ill  health  of  insured,  which  were  not  specifically  mentioned, 
•  would  not  pass  by  the  deed  of  assignment.  The  assignee  would 
not  be  justified  in  using  the  funds  in  his  hands  to  keep  suQh 
policies  alive  as  a  speculation  for  the  creditors,  and  thus  in- 
definitely postponing  settlement. 

Unauthorized  Company. — Assessment  of  Premium  Notes. 
In  the  case  of  Swing  vs.  Munson,  decided  by  the  Supreme 
Court  of  Pennsylvania,  May  23,  1899,  suit  was  brought  by  the 
receiver  of  a  mutual  fire  company  of  another  State  to  recover 
an  assessment  on  premium  notes.  It  was  held  that  where  the 
company  was  not  authorized  and  the  contract,  though  valid  in 
the  State  where  made,  was  forbidden,  and  not  enforcible  in 
Pennsylvania,  where  the  property  was  located,  no  recovery 
could  be  had  on  the  notes  given. 

Indemnity  for  Uncompleted  Buildinos. 
A  surety  company  guaranteed  the  completion  of  buildings 
contracted  to  be  completed  on  lands  of  which  the  party  guaran- 
teed had  purchased  the  ground  rent^,  by  the  insured  who  had 
agreed  in  writing  to  convey  to  the  party  guaranteed  such 
ground  rents  and  build  on  the  property.  It  was  held  in  the 
case  of  German  American  Title  &  Trust  Co.,  decided  by  the  Su- 
preme Court  of  Pennsylvania,  March  13, 1899,  that  the  validity 
of  the  insurance  was  not  affected  by  the  fact  that  the  agree- 
ment was  only  signed  by  the  insured  where  the  conveyance  had 
been  actually  made.  The  measure  of  damages  when  the  build- 
ings were  not  completed  within  the  specified  time  is  the  diffe^ 
ence  between  the  market  value  of  the  ground  rents  if  the  build- 
ings had  been  completed  and  suT;h  value  in  their  incompleted 
state. 
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MUTUAL  BEN.  LIFE  INS.  CO.  of  Newark 

DUNN.* 

Where  a  policy  of  life  Ineurance  provides  that,  when  the  polic  j  Ahall  cease  by 
the  nonpayment  of  an^  preminm  when  dne,  the  entire  net  reserve  value 
of  the  policy  and  dividend  additions  sball  be  applied,  as  a  single  pre- 
miam,  to  the  purchase  of  nouparticipating  term  insurance,  *'  for  the  full 
amount  insured  by  this  policy/'  and  that  '*  the  first  ten  years'  dividends 
that  may  be  declared  on  this  policy  will  be  allowed  onlv  on  the  addition 
plan,"  upon  the  nonpayment  of  a  premium  when  dne,  though  within  the 
first  ten  vears,  the  net  reserve  is  to  be  applied  to  the  purchase  of  term  in- 
surance for  the  face  of  the  policy,  and  not  for  that  amount  plus  the  divi- 
dend  additions ;  thus  purchasing  insurance  for  a  longer  term  than  if  it 
were  for  the  larger  amount. 

Where  an  insurance  policy  admits,  without  violence,  of  either  of  two  inter- 
pretations, that  interpretation  will  be  adopted  which  will  cover  the  loss, 
m  preference  to  that  which  will  defeat  the  claim. 

The  beneficiary  named  in  the  policy  has  a  vested  interest,  not  only  in  current 
insurance,  but  in  the  extended  insurance  purchased  by  the  net  reserve, 
upon  the  failure  to  pay  a  premium  when  due. 

The  beneficiary  is  not  estopped  bv  the  act  of  the  insured,  her  husband,  in  ac- 
cepting a  certificate  of  extended  insurance  for  a  larger  amount,  but  for  a 
shorter  term,  than  that  which  the  net  reserve  purchased ;  there  being 
neither  allegation  nor  proof  that  the  insured  was  acting  as  her  agent. 

DoDD  &  DoDD,  for  Appellant, 

F.  W.  MoRANCY  and  Grubbs  &  Moranct,  for  Appellee, 

Du  Eelle,  J. 

This  suit  was  brought  by  appellee  upon  a  policy  of  insurance 
issued  by  appellant  upon  the  life  of  Benjamin  C.  Dunn  for  the 
benefit  of  appellee,  who  was  his  wife.  The  policy  was  for 
|5,000,  the  annual  premium  of  f  165.80  being  payable  upon  the 
23d  of  March  of  each  year,  until  20  full  years'  premiums  should 
be  paid,  or  until  the  death  of  the  insured.  It  contained  a  pro- 
vision that,  in  case  of  nonpayment  of  premium,  the  policy 
should  cease  and  determine,  ** subject  to  the  provisions  of  the 
company's  nonforfeiture  system,"  as  indorsed  on  the  policy, 
with  an  accompanying  table.  One  of  the  objects  secured  by 
the  nonforfeiture  system  referred  to  was  the  right  to  extend 
insurance  for  a  limited  period  "for  the  full  amount  insured  by 
this  policy,''  in  case  of  lapse  by  nonpayment  of  premium.  The 
nonforfeiture  provision  now  before  us  for  construction,  as  in- 
dorsed upon  the  policy,  is  as  follows: — 

*Deeistoii  rendered.  May  17, 1899.    From  SouUiwtttem  Reporter, 
Vol.  XXVIII.-37. 
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"When,  after  two  full  annual  premiums  shall  have  been 
paid  on  this  policy,  it  shall  cease  or  become  void  solely  by 
the  nonpayment  of  any  premium  when  due,  the  entire  net  re- 
serve value  of  the  policy  and  dividend  additions,  by  the 
American  Experience  Mortality,  and  interest  at  4  per  cent 
yearly,  less  any  indebtedness  to  the  company  on  this  policy, 
shall  be  applied  by  the  company  as  a  single  premium  at  the 
company's  rates  published  and  in  force  at  this  date,  either- 
First,  to  the  purchase  of  nonparticipating  term  insurance  for 
the  full  amount  insured  by  this  policy;  or,  second,  upon  the 
written  application  by  the  owner  of  this  policy,  and  the  sur- 
render thereof  to  the  company  at  Newark  within  three 
months  from  such  nonpayment  of  premium,  to  the  purchase 
of  a  nonparticipating  paid-up  policy,  payable  at  the  time  this 
policy  would  be  payable  if  continued  in  force." 

In  a  "Note"  at  the  foot  of  the  indorsement  it  is  provided:— 

"The  first  ten  years'  dividends  that  may  be  declared  upon 
this  policy  will  be  allowed  only  on  the  addition  plan." 

That  is  to  say,  the  dividends  declared  upon  the  policy  were 
not  to  be  paid  in  cash  or  credit  upon  the  amount  of  the  next 
premium,  but  as  contended  for  by  counsel  for  appellant,  were 
invested  in  additional  insurance,  fully  paid  for  by  such  invest- 
ment, without  any  premium  chargeable  thereon,  but,  under  the 
provisions  of  the  policy,  forfeitable  by  the  nonpayment  of  any 
premium  to  accrue  on  the  policy,  and  in  that  respect  differing 
from  what  is  called  "paid-up"  insurance. 

The  pleadings  and  agreed  statement  of  fact  show  that  there 
is  no  dispute  as  to  the  following  propositions:  (1)  Only  three 
premiums  were  paid,  the  last  premium  having  been  paid  by 
money  lent  by  the  company  to  Dunn.  (2)  The  net  reserve 
value  of  the  policy  was  f265.65.  (3)  The  dividend  additions 
were  |163,  and  the  net  reserve  thereon  was  1^5.98.  (4)  The  in- 
debtedness of  Dunn  to  the  company  was  |175.75.  (5)  The  net 
reserve  value  of  the  policy,  together  with  the  net  reserve  on 
the  dividend  additions,  amounted,  after  deducting  such  indebt- 
edness, to  1145.88.  (6)  The  policy  lapsed  by  nonpayment  of 
the  premium  due  March  23,  1894.  (7)  Dunn  died  December  19, 
1896. 

Appellant  claims  that  the  net  reserve  value  should,  by  the 
terms  of  the  contract,  have  been  applied  by  the  company  to  the 
purchase  of  nonparticipating  terra  insurance  for  the  sum  of 
f 5,163,  being  the  amount  written  in  the  face  of  the  policy,  plus 
the  dividend  additions  up  to  the  date  of  the  lapse;  because,  it 
is  claimed,  that  would  have  been  the  amount  payable  to  the 
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beneficiary  had  Dunn  died  just  prior  to  the  lapse,  and  was, 
therefore,  "the  full  amount  insured  by  this  policy/*  The  net 
reserve  on  policy  and  additions,  |145.88,  would/  it  is  conceded, 
purchase  nonparticipating  term  insurance  for  {5,163  for  2 
years  and  263  days  from  March  23, 1894, — that  is,  up  to  and  un- 
til December  11, 1896, — and  such  insurance  would  therefore  ex- 
pire 8  days  before  Dunn's  death.  Appellee  claims  that  the  net 
reserve  should  have  been  applied  as  a  single  premium  to  the 
purchase  of  nonparticipating  term  insurance  for  f5,000, 
thereby  extending  the  insurance  period  for  that  amount  for  the 
term  of  2  years  and  297  days  from  March  23, 1894,— that  is,  up 
to  January  14,  1897, — ^26  days  after  Dunn's  death.  The  ques- 
tion, therefore,  is  as  to  the  construction  of  the  words,  "the  full 
amount  insured  by  this  policy;"  and  this  language  should  be 
construed  and  understood,  according  to  counsel  on  both  sides, 
according  to  the  common  and  approved  usage  of  language;  and 
it  seems  to  us  that  the  language  of  the  contract  should  be  con- 
strued as  of  the  date  when  it  was  entered  into,  and  that  such 
meaning  be  given  to  it  as  the  parties  may  reasonably  be  sup- 
posed to  have  had  in  their  minds  at  that  time.  That  contract 
insured  Dunn's  life  for  |5,000.  That  was  the  amount  insured. 
No  other  amount  was  insured.  It  was  agreed  that  if  the  com- 
pany earned  dividends,  and  if  the  directory  declared  them,  they 
should,  for  10  years,  be  invested  in  the  purchase  of  additional 
insurance.  Additional  to  what?  Additional  to  the  sum  of 
f  5,000  insured  by  the  policy  at  the  time  the  contract  was  en- 
tered into  between  the  parties. 

Said  the  trial  judge,  discussing  this  question  upon  demurrer 
to  the  reply:  "What  was  the  full  amount  insured  by  the 
policy?  Undoubtedly,  the  sum  of  |5,000.  Could  language  be 
plainer?  There  is  no  agreement  or  promise  to  pay  any  divi- 
dend additions  as  a  part  of  the  amount  insured  by  the  policy. 
Such  dividend  additions  might  or  might  not  be  made,  being 
wholly  dependent  upon  the  degree  of  success  attendant  upon 
the  business  done  by  the  company,  the  management  of  its 
affairs,  and  the  losses  of  said  company,  and  also  upon  \he  dis- 
cretion of  the  directory  as  to  whether  there  should  not  be  a  dec- 
laration of  dividends  at  all.  I  cannot  doubt  that  this  is  the 
proper  interpretation  and  construction  of  the  language  used  in 
the  provision  of  the  policy  referred  to;  but,  if  I  entertained  any 
doubt  upon  the  subject,  then,  under  the  well-recognized  rule  in 
the  interpretation  of  policies,  the  demurrer  would  have  to  be 
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overruled;  for  when  words  in  a  policy  are,  without  violence, 
susceptible  to  two  interpretations,  that  interpretation  will  be 
adopted  which  will  sustain  the  claim  and  cover  the  loss,  in 
preference  to  that  which  will  defeat  the  claim:  May,  Ins.,  1175. 
Bliss,  in  his  excellent  work  on  Life  Insurance  (section  40),  says: 
*  If  it  be  uncertain,  in  view  of  the  general  terms  of  an  instru- 
ment and  the  apparent  object  of  the  parties,  whether  given 
words  were  used  in  an  enlarged  or  restricted  sense,  other 
things  being  equal,  that  construction  should  be  adopted  which 
is  most  beneficial  to  the  promisee.  •  •  •  if  the  language 
of  the  policy  is  capable  of  two  interpretations,  that  one  must 
be  adopted  which  is  most  favorable  to  the  assured,  because  the 
language  used  is  that  of  the  insurer.'  " 

It  is  agreed  that,  under  the  form  of  the  policy  sued  on,  the 
company  has  always,  and  without  exception,  considered  and 
treated  the  dividend  additions  as  a  part  of  the  full  amount  in- 
sured, under  said  form  of  policies.  It  is  further  agreed  that, 
about  a  month  J)efore  the  lapse,  Dunn  made  inquiry  of  the 
State  agent  as  to  what  would  be  the  cash  surrender  value  of 
the  policy,  and  was  given  the  information.  In  February,  1895, 
he  made  inquiry,  through  the  local  agent,  as  to  what  was  the 
cash  surrender  value  and  what  the  extension  of  time  upon  the 
policy.  To  this  inquiry  the  company  responded  that  it  would 
not,  at  that  late  date,  be  willing  to  allow  any  value  for  the 
policy,  except  in  the  form  of  extended  insurance,  and  for- 
warded an  extension  certificate  for  (5,163  for  2  years  and  263 
days  from  the  date  of  the  lapse,  being  until  December  11, 1896, 
together  with  the  canceled  premium  loan  certificate.  This  ex- 
tension certificate  was  delivered  to  Dunn,  and  found  among  his 
papers  after  his  death. 

It  is  claimed  that  the  appellee  is  estopped  "by  the  action  of 
the  company  in  issuing,  without  protest  or  objection  from 
plaintiff,  a  certificate  of  extended  insurance  extending  the 
lapsed  policy  on  the  life  of  Benjamin  C.  Dunn  for  the  benefit  of 
plaintiff  for  2  years  and  263  days  from  the  date  of  the  lapse 
thereof  by  nonpayment  of  premiums."  Counsel  for  appellant 
recognizes  "the  law  as  established  in  the  cases  of  Weisert  vs. 
Muehl  (81  Ky.,  339);  Manning  vs.  A.  O.  U.  W.  (86  Ky.,  139,  5  8. 
W.,  385),  and  Hopkins  vs.  Hopkins'  Adm'r,  (92  Ky.,  327,  17  8, 
W.,  864),  that  the  general  rule  is  that  the  right  to  a  policy  of  in- 
surance, and  the  money  to  become  due  under  it,  vests,  immedi- 
ately upon  its  issuance,  in  the  person  named  in  it  as  the  bene- 
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ficiary,  and  that  this  interest,  being  vested,  cannot  be  trans- 
ferred by  the  insured  to  another  person."  But  counsel  claims 
that  these  authorities  do  not  apply  to  the  case  at  bar,  for  the 
reason  that  no  vested  interest  of  the  appellee  was  attempted  to 
be  devested  by  the  issuance  of  the  extension  certificate,  and  that 
it  was  issued  in  compliance  with  the  terms  of  the  conditional 
contract  of  insurance.  It  is  also  urged  that  the  appellee  is  in 
the  attitude  of  claiming  a  vested  right  in  a  lapsed  policy.  It  is 
true  that  the  policy  had  lapsed  aa  to  current  insurance,  but,  by 
virtue  of  that  lapse,  the  nonforfeiture  proviso  became  opera- 
tive, as  the  sole  contract  of  insurance,  and  the  wife,  who  was 
the  beneficiary  named  in  the  policy,  had  a  vested  interest  in  the 
policy  as  then  existing. 

Ul)on  the  question  of  estoppel,  also,  we  concur  with  the 
opinion  of  the  trial  judge:  "An  estoppel,  to  be  effective,  must 
be  pleaded.  The  pleadings  in  this  case  do  not  allege  any  facts 
constituting  an  estoppel.  There  is  no  allegation  charging  that 
plaintiff  had  any  knowledge  of,  or  was  ever  informed  of,  any 
eorrespondence,  or  of  the  result  of  any  correspondence,  be- 
tween her  husband  and  the  company,  or  the  company's  agents, 
with  respect  to  the  policy  sued  on;  nor  is  there  any  allegation 
in  the  pleadings  that  Benjamin  C.  Dunn  was  the  agent,  or  act- 
ing as  the  agent,  of  his  wife,  the  plaintiff,  in  the  correspond- 
ence with  the  company,  or  in  receiving  the  certificate  of  ex- 
tended term  insurance.  In  the  case  of  Miles  vs.  Insurance  Co. 
<147  U.  S.,  177,  13  Sup.  Ct.,  275),  the  insured,  Mr.  Miles,  in  the 
course  of  his  negotiations  with  the  company,  acted  as  the  agent 
for  his  wife,  and  was  treated  with  by  the  company  as  such 
agent.  Not  being  able  to  pay  a  premium  about  to  become  due, 
Mr.  Miles  wished  to  give  up  a  policy  for  {5,000,  and  take  a  paid- 
up  i)olicy.  He  was  advised  by  the  company  that  a  plan  more  bene- 
ficial would  be  to  have  so  much  of  the  f5,000  released  as  would 
enable  him,  with  the  sum  allowed  by  the  company  for  such  re- 
lease, to  pay  what  would  be  due  as  a  premium  on  the  remaining 
•sum  under  the  policy.  The  necessary  calculations  being  made, 
Mr.  Miles  'procured  from  the  company  the  requisite  papers  for 
the  signature  of  his  wife,  and  afterwards  delivered  such  papers 
to  the  company,  with  her  name  purporting  to  be  signed  to  a 
receipt,'  Afterwards,  Mr.  Miles,  not  being  able  to  pay  the  pre- 
mium upon  the  policy  as  reduced,  again  visited  the  office  of  the 
company,  and  insisted  upon  taking  out  a  paid-up  policy,  and 
•'he  was  given  the  requisite  receipt,  to  procure  the  signature  of 
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his  wife  to  it,  and  returned  it  to  the  company,  with  what  pur- 
ported to  be  her  signature.  ♦  ♦  ♦  Mrs.  Miles  testified  that 
her  name  in  both  receipts  had  been  written  by  her  husband 
without  her  assent,  but  it  also  appeared  that  her  name  to  the 
application  for  the  |5,000  policy  was  written  by  him,  and  that 
in  his  dealings  with  two  other  insurance  companies  he  had 
signed  her  name.'  In  the  present  case  the  application  for  in- 
surance wa^  made  by  Benjamin  G.  Dunn,  as  appears  from  a 
copy  of  the  application  filed  with  the  policy.  In  the  present 
case  it  does  not  appear,  from  the  agreed  facts,  that  Mr.  Dunn 
was  acting  as  the  agent  of  his  wife,  nor  does  it  appear  that  the 
company  treated  with  him  as  such  in  the  correspondence  con- 
cerning the  policy,  or  in  issuing  a  certificate  of  extended  term 
insurance.  By  the  agreed  statement  of  facts,  it  appears  that 
Mr.  Dunn,  on  February  20, 1894,  wrote  to  the  company's  agents 
asking,  'What  will  be  the  cash  surrender  value  of  policy  No. 
166,881,  when  the  fourth  premium  has  been  paid,  due  March  23, 
1894?'  The  letter  referred  to  does  not  in  any  way  intimate 
that  Mr.  Dunn  was  acting  for  his  wife  in  making  the  inquiry. 
Afterwards,  February  6,  1895,  Mr.  Dunn,  through  a  special 
agent  of  the  defendant,  inquired  as  to  what  was  the  cash  value 
of  his  policy  at  that  time,  and  wjiat  were  his  rights  as  to  exten- 
sion insurance.'  The  answers  to  these  letters  never  mention 
Mrs.  Dunn  as  the  owner  of  the  policy,  nor  refer  to  Mr.  Dunn  as 
being  the  agent  of  his  wife.  The  company,  in  its  letter  of  Feb- 
ruary 12, 1895,  to  its  agents,  after  referring  to  the  lapse  of  the 
policy,  and  the  application  of  the  policy  reserve  to  the  cancella- 
tion of  the  premium  loan  and  to  the  extension  of  the  insurance, 
says:  *We  inclose  extension  certificate  205,544,  and  canceled 
premium  loan  certificate,  which  you  will  please  forward  to  Mr. 
Dunn.'  It  further  appears  from  the  agreed  statement  of  facts 
that  the  certificate  of  extended  insurance  was  'delivered  to 
Benjamin  0.  Dunn,  and  was  kept  by  him  until  his  death,  and 
was  found  by  plaintiff  among  his  papers  after  his  death.'  It 
does  not  appear  that  plaintiff  had  any  knowledge  of  the  exist- 
ence of  this  certificate  of  extended  insurance  until  she  found  it 
among  her  husband's  papers,  after  his  death.  It  is  true,  as  con- 
tended by  defendant's  counsel,  that  'no  surrender  of  the  policy 
was  necessary,  nor  was  the  consent  of  the  beneficiary  required 
by  the  policy  as  a  condition  to  granting  extended  insurance,*' 
but  by  the  very  terms  of  the  policy  itself,  after  two  full  annual 
premiums  have  been  paid,  the  insured  had  a  vested  right  (in 
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tie  absence  of  an  application  for  a  paid-up  policy  by  the  owner 
of  irlio   policy  upon  the  terms  and  within  the  time  specified  in 
tie    nonforfeiture  provision  of  the  policy)  to  have  the  net  re- 
seirr^o  ^%ralue  of  the  policy  and  dividend  additions  applied  by  the 
comi>a.xiy  (and  it  is  the  contract  duty  of  the  company  so  to  do) 
as  SL   single  premium  to  the  purchase  of  nonparticipating  term 
iiisTi.r«i,xice.    It  is  agreed  as  a  fact  that  the  defendant  company 
^has    always,  and  without  an  exception,  under  the  form  of  the 
polioy    sued  on,  considered  and  treated  the  dividend  additions 
as     SL     jDart  of  the  full  amount  insured  under  said  form   of 
polioi^e;'   and  defendant's  counsel  argue  that  'any  other  con- 
stnxo-tion  would  not  be  fair  to  a  policyholder.'    The  question  to 
be    ^^iiermined  in  this  case  is  not,  what  would  be  fair  to  a 
policy  lnolder,  but  what  is  the  true  construction  of  the  contract. 
In    ooKi^fitruing  a  contract,  a  court  will  not  adopt  the  interpre- 
tation,  placed  upon  it  by  one  of  the  parties  to  it,  unless  such  in- 
teri>ir^l:ation  be  obviously  proper,  no  matter  how  often  or  how 
uairfo  rally  has  been  such  interpretation  of  similar  contracts. 
In   tibia  case  it  is  not  alleged  in  the  pleadings,  and  it  does  not 
api>^o,rr  from  any  of  the  agreed  statement  of  facts,  that  plaintiff 
was   e-v-er  informed  of  the  construction  placed  by  the  company 
upon   "tie  provisions  of  the  policy  now  in  question.    From  the 
ple^^dingg  and  the  proof  (agreed  facts)  I  am  of  the  opinion  that 
t\ie  j>Jo.intiff  is  not  estopped  from  denying  that  such  construc- 
tion -w^if^  ever  assented  to  or  recognized  by  her  as  binding  upon 
^%  3,n<l^  there  being  no  estopi)el,  plaintiff  has  the  right  to  repu- 
<^ate    trtie  construction  placed  by  the  company  upon  the  pro- 
^siorfc    ixx  question,  and  come  into  court  and  demand  that  the 
^onrt  ooxistrue  the  contract." 

^^3  ^ladgment  is  affirmed,  with  damages. 
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SUPREME  COURT  OF  APPEALS  OF  VIRGINIA. 


TAYLOR 

MUTUAL  RESERVE  FUND  LIFE*  ASS'N,  of  New  York,  kt  al* 

The  provisions  in  the  Code  of  Virginia  that  foreign  companies  most  appoint 
agents  to  accept  service  and  who  may  represent  them  in  court,  ana  mak- 
ing the  officers  and  agents  of  such  companies  liahle  to  claimants  in  case 
of  violation  does  not  affect  the  rule  that  courts  will  not  interfere  with 
the  internal  management  of  such  companies. 

A  bill  in  equity  was  filed  against  a  foreign  assessment  corporation,  allep^g 
illegal  assessments,  the  unauthori£ed  adoption  of  a  scheme  to  the  disad- 
vantage of  a  part  of  the  members,  the  fraudulent  use  of  funds  and  illegal 
inducements  of  members  to  exchange  their  contracts ;  and  it  was  sougnt 
to  enjoin  the  association  from  lapsing  the  complainant's  policy  and  to  com- 
pel it  to  exhibit  its  books  and  rumish  other  information  in  order  that  he 
might  ascertain  whether  there  had  been  a  misappropriation,  and  that  the 
court  might  hT  a  proper  assessment  on  the  policy. 

Held,  That  such  proceeding  and  in<]^uiry  must  be  left  to  the  courts  of  the 
State  where  tne  corporation  has  its  aomioile. 

Heidi  That  the  fact  that  the  policy  in  question  provided  that  assessments 
should  only  be  increased  in  a  certain  manner  and  that  the  increase  bad 
been  made  in  violation  of  the  contract,  will  not  justify  the  courts  of 
another  State  in  ei^oining  such  increase. 

W.  L.  BoTAix,  for  AppeUant. 

Chas.  S.  STRiNGrBLLOw  and  L.  L.  Lewis,  fur  Appellees, 

Buchanan,  J. 

The  bill  in  this  case  was  filed  against  the  Mutual  Reserve 
Fund  Life  Association,  its  officers  and  directors,  by  the  appel- 
lant, who  sued  in  behalf  of  himself  and  all  other  policyholders 
in  that  company  similarly  situated  who  would  come  into  the 
suit,  and  contribute  to  its  prosecution. 

The  bill  was  afterwards  amended  for  the  purpose  of  giving 
the  names  of  the  president  and  directors  of  the  association, 
which  were  not  given  in  the  original  bill  because  unknown, 
and  of  making  a  statute  of  the  State  of  New  York  an  exhibit 
with  the  bill. 

The  allegations  of  the  bill  are,  in  substance,  that  in  the  year 
1882,  when  the  complainant  was  60  years  of  age,  he  insured 
his  life  in  the  sum  of  |5,000  for  the  benefit  of  his  wife,  who 
has  since  died,  in  the  Mutual  Reserve  Fund  Life  Associa- 
tion, a  corporation  chartered  under  the  laws  of  the  State  of 
New  York,  then  and  now  doing  business  in  the  State  ofc  Vir- 

"^  DttoiBlon  rendered,  April  6, 1899. 
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ginia;  that  the  association  had  an  agent  in  this  State  upon 
whom  process  could  be  served,  and  had  deposited  with  the  au- 
ditor the  securities  required  of  a  foreign  insurance  company 
doing  business  here,  as  provided  by  statute;  that  the  defendant 
association  was  a  mutual  assessment  company,  having  no  capi- 
tal stock,  and  its  policyholders  were  members  of  the  associa- 
tion; that,  each  policyholder  paid  an  admission  fee,  annual 
dues  on  each  |1,000  of  insurance,  and  bi-monthly  mortuary  as- 
sessments; that  75  per  cent  of  these  assessments,  under  the 
charter,  went  into  the  death  fund,  from  which  all  death  losses 
were  paid,  and  25  per  cent  into  the  reserve  fund,  which  be- 
longed to  members  of  the  association,  except  certain  death 
losses  which  were  to  be  paid  from  it;  that  after  an  expiration 
of  each  period  of  five  years  while  a  certificate  of  membership 
or  policy  of  insurance  remained  in  force  a  bond  was  to  be 
issued  to  the  holder  of  the  certificate  of  an  equitable  propor- 
tion of  the  reserve  fund,  bearing  4  per  cent  interest  annually, 
the  principal  of  which  bond  after  10  years  became  available 
towards  paying  future  dues  and  assessments  under  the  certifi- 
cate; that  this  was  the  general  plan  for  insurance  upon  which 
the  association  was  organized,  and  upon  which  it  had  been 
conducting  its  business  until  a  comparatively  recent  period, 
when  it  had  wholly  departed  from  that  plan,  to  the  great  in- 
jury and  loss  of  the  complainant  and  many  others. 

It  is  further  alleged  that  when  the  defendant  company  com- 
menced business  all  its  policies  or  certificates  of  membership 
represented  upon  their  face  that,  when  the  death  fund  was  in- 
sufficient to  meet  losses  by  death,  an  assessment  would  be 
made  upon  the  entire  membership  in  force  at  the  date  of  the 
last  death  to  cover  losses,  and  that  such  assessment  would  be 
apportioned  among  all  the  members  according  to  a  most  rea- 
sonable table,  which  was  printed  upon  the  certificate  of  mem- 
bership; that,  while  some  of  the  policies  subsequently  issued 
did  not  set  out  that  agreement  as  explicitly  as  did  the  earlier 
policies,  yet  there  was  an  implied  agreement  in  all  of  them  that 
no  assessment  would  be  made  while  there  was  money  enough 
in  the  death  fund  to  meet  all  death  losses,  and  that,  when  an 
assessment  was  made,  it  would  be  upon  all  the  members  of  the 
association,  according  to  the  scale  established,  or  according  to 
a  just  and  reasonable  scale;  that,  in  addition  to  the  express  or 
implied  agreements  to  that  effect  contained  in  the  policies  is- 
sued, the  association  authorized  its  agents  all  over  the  United 


Digitized  by 


Google 


686  Stipreme  Court  of  Appeals  of  Virginia,  W^Vr 

States  to  make  express  representations  to  that  effect  to  per- 
sons who  were  solicited  to  insure,  and  that  its  agents  did 
actually  assure  many  such  persons  that  the  company  would 
never  make  any  assessments  greater  than  those  printed  upon 
the  certificate  of  membership;  that  it  is  true  that  the  first  poli- 
cies issued  contained  a  few  words  of  doubtful  meaning,  hidden 
away  at  the  end  of  a  clause  relating  to  a  wholly  different  sub- 
ject, that  might  possibly  be  held  to  authorize  assessments  at 
the  discretion  of  the  managers,  and  that  later  policies  assert 
such  right  in  bolder  language,  but  their  later  assertions  were 
not  made  until  after  a  general  belief  had  grown  up  everywhere 
by  reason  of  its  long-continued  public  representations  that  no 
assessments  would  be  made  except  of  the  smallest  and  most 
reasonable  character,  and  which  would  be  ratable  upon  all 
members  of  the  association;  that  the  complainant  so  under- 
stood and  was  justified  in  so  understanding  its  plan  of  assess- 
ment when  he  insured  in  the  association;  that,  notwithstand- 
ing its  said  assurances  and  representations,  the  association 
gradually  increased  the  rate  of  assessment  over  that  in  force 
in  the  year  1882,  which  was  |90  a  year  on  his  policy  of  (5,000, 
until  it  was  |169.20  in  the  year  1894,  f360.90  in  the  year  1895, 
and  would  be  |707.70  for  the  year  1898,  according  to  the  bi- 
monthly assessment  made  in  February  of  that  year;  that  this 
increase  in  its  assessments  was  not  a  fair  and  reasonable  use  of 
its  power,  even  if  the  power  to  increase  existed,  as  claimed  by 
the  association,  but  was  extortion  and  robbery,  imposed  upon 
the  complainant  and  all  others  situated  like  him  to  coerce  him 
and  them  into  abandoning  their  policies,  and  forfeiting  all  that 
they  had  paid  into  the  treasury  of  the  association;  that  these 
increased  assessments  were  in  violation  of  the  express  and  im- 
plied agreements  made  with  the  complainant  and  other  policy- 
holders when  they  were  insured,  and  were  wholly  unnecessary, 
unless  the  association  had  been  for  years  making  false  state- 
ments of  its  condition ;  that  its  annual  reports  filed  under  the 
provisions  of  the  statutes  of  this  State  showed  that  in  the  year 
1893  it  had  over  82,000  policies  of  insurance,  aggregating  over 
1260,000,000,  and  that  its  losses  for  that  year  were  less  than 
$4,000,000;  that  in  1894  it  had  over  96,000  policies  of  insurance, 
amounting  to  over  |293,000,000,  and  that  its  losses  for  that 
year  were  a  little  over  f4,000,000;  that  for  1895  its  policies  were 
over  105,000,  insurance  over  1308,000,000,  and  losses  a  little 
less  than  |5,000,000;  that  in  1896  its  policies  were  over  118,- 
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000,  insurance  over  1325,000,000,  and  losses  less  than  |5,000,- 
000;  that  the  report  for  1897  had  not  been  filed,  but  in  the  ad- 
dress of  the  president  of  the  association  it  was  stated  that  its 
business  for  that  year  was  as  satisfactory  as  for  any  previous 
year;  that,  if  these  statements  of  its  auditor  were  true,  there 
was  no  excuse  for  making  any  extraordinary  assessments  on 
ita  policyholders,  but,  if  there  was  any  necessity  for  such  in- 
creased assessments,  it  was  because  there  had  been  a  fraudu- 
lent misappropriation  of  the  resources  of  the  association;  that 
the  complainant,  upon  information  and  belief,  charged  that 
there  had  been  such  fraudulent  misappropriation  by  its  officers 
and  agents,  and  that  this  fact  could  be  demonstrated  if  the 
court  would  require  the  company  to  exhibit  its  books,  papers^ 
and  vouchers  for  insi)ection  and  examination. 

It  was  further  alleged  that  the  explanation  of  the  extortion- 
ate assessment  which  the  association  had  made  for  the  year 
1898  was  explained  by  the  fact  that,  two  years  or  more  before^ 
those  who  managed  the  affairs  of  the  association  determined, 
in  violation  of  its  charter  and  the  contracts  it  had  made  with 
its  policyholders,  to  change  it  from  the  basis  of  a  mutual  as- 
sessment company  to  the  basis  of  what  is  called  a  "level  pre- 
mium" company;  that,  accordingly,  a  very  attractive  policy  of 
the  level  premium  character  had  been  prepared,  and  its  agents 
directed  to  use  that  policy  in  effecting  all  new  insurance;  that 
this  new  policy  provided  for  the  ordinary  annual  premiuni, 
which  was  reasonable,  and  was  to  remain  the  same  as  long  a» 
the  policy  was  in  force,  and  contained  other  provisions  which 
made  it  a  very  desirable  policy;  that,  notwithstanding  its  at- 
tractive features,  the  association  had  outstanding  a  vast  body 
of  insurance  under  its  old  plan,  which  could  not  be  converted 
into  a  company  upon  the  level-premium  plan  until  the  old  poli- 
cies were  gotten  in;  that  its  agents  were  therefore  instructed 
to  offer  the  new  policy  to  the  holders  of  the  old  with  full  ex- 
planation of  its  advantages,  and  to  threaten  that,  unless  an  ex- 
change was  made,  the  holders  of  the  old  policies  would  be  as- 
sessed so  immoderately  that  they  would  find  it  burdensome  to 
carry  them ;  that  the  association  denied  the  advantages  of  the 
new  policy  to  all  persons  over  the  age  of  60  years,  including  the 
complainant,  and  had  enticed  or  bullied  out  of  the  class  that 
had  insured  up  to  1897  all  good  risks  that  could  get  out,  and 
had  refused  to  allow  the  old  and  infirm  risks  of  that  class  to 
come  out  of  it  upon  any  terms,  yet  proceeded  to  assess  them 


Digitized  by 


Google 


-688  Supreme  Cowi  of  Appeda  cf  Virginia.  [J^t 

with  a  sum  that  it  knew  they  could  not  pay,  and  threatened,  if 
that  assessment  was  not  sufficient  to  make  them  abandon  their 
policies,  that  it  would  be  so  increased  thereafter  as  to  compel 
them  to  do  so,  and  thus  confiscate  all  that  they  had  paid  to  the 
association;  that  the  complainant  had  refused  to  pay  the  un- 
reasonable and  extortionate  assessment  made  upon  him  in  Feb- 
ruary, 1898,  and  that,  in  consequence  thereof,  the  association 
had  threatened  that  it  would  declare  his  policy  lapsed  and  for- 
feited unless  he  paid  that  assessment  on  or  before  the  3d  day 
of  March,  1898,  and,  if  it  was  permitted  to  do  this,  it  would  in- 
flict upon  him  irreparable  injury;  that  complainant  had  de- 
manded redress  of  his  grievances  at  the  hands  of  the  associa- 
tion, its  officers  and  manager,  but  they  had  refused  to  give  him 
^ny  relief  whatever.  It  was  further  alleged  that  the  associa- 
tion had  estate  and  debts  due  it  in  the  city  of  Richmond. 

The  prayer  of  the  bill  was  that  the  association,  its  agents  and 
officers,  be  enjoined  and  restrained  from  taking  any  proceeding 
whatever  to  have  the  complainant's  certificate  of  membership 
•or  policy  of  insurance  in  the  association  lapsed  or  forfeited; 
that  they  be  required  to  make  an  exhibit  of  the  association's 
books,  papers,  and  vouchers  to  the  court,  so  that  it  could  de- 
termine what  would  be  a  reasonable  rate  of  assessment  upon 
the  complainant,  and,  when  such  reasonable  rate  of  assessment 
had  been  determined  by  the  court,  that  it  should  decree  that 
the  association  should  receive  that  assessment,  give  receipts 
therefor  to  the  complainant,  and  keep  his  certificate  or  policy  of 
insurance  in  force  and  effect,  or  issue  to  him  one  of  the  new 
jwlicies  of  the  association;  that  they  be  required  to  exhibit  a 
list  of  all  its  certificates  or  policyholders  in  force  January  1, 
1895,  at  what  age  each  was  issued,  the  date  and  amount  of  each 
policy,  to  require  the  defendants  to  produce  here  for  the  inspec- 
tion of  the  complainant  all  the  books,  papers,  and  vouchers  of 
the  association  which  might  be  necessary  to  enable  him  to  as- 
certain the  manner  in  which  it  had  been  conducting  its  busi- 
ness, and  whether  any  of  its  resources  had  been  fraudulently 
misappropriated ;  and  for  general  relief. 

Process  was  served  upon  the  agent  of  the  association  as  pro- 
vided by  statute.  The  association  appeared  by  counsel,  and 
demurred  to  the  bill.  Its  demurrer  was  sustained,  and  the  bill 
dismissed.    From  that  decree  this  appeal  was  allowed. 

Several  grounds  of  demurrer  are  relied  on,  but  the  principal 
objection  urged  to  the  bill  is  that  the  case  made  and  the  relief 
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sought  would  require  the  court  to  interfere  with  the  internal 
I  management  of  a  foreign  corporation,  a  subject-matter  over 

j\  which  the  court  has  no  jurisdiction.    If  this  objection  is  well 

i  founded,  it  is  decisive  of  the  case,  and  will  render  it  unneces- 

sary for  us  to  consider  the  other  grounds  of  demurrer.    It 
,  J  seems  to  be  well  settled  that  courts  will  not  interfere  with  the 

management  of  the  internal  affairs  of  a  foreign  corporation. 
Such  questions  are  to  be  settled  by  the  tribunals  of  the  State 
which  created  the  corporation.  The  reasons  for  such  a  rule 
are  apparent.  Courts  other  than  those  of  the  State  creating  it^ 
and  in  which  it  has*its  habitat,  have  no  visitorial  powers  over 
such  corporation,  have  no  authority  to  remove  its  officers,  or  to 
punish  them  for  misconduct  committed  in  the  State  which  cre- 
ated it,  nor  to  enforce  a  forfeiture  of  its  charter.  Neither  have 
they  the  power  to  compel  obedience  to  their  orders  nor  to  en- 
force their  decrees:  Smith  vs.  Insurance  Co.,  14  Allen,  336; 
Mining  Co.  vs.  Field,  64  Md.,  151;  Condon  vs.  Association  (Md., 
Jan.  term,  1899);  Thomp.,  Corp.,  §  8011. 

There  is  nothing  in  the  act  of  assembly  approved  May  18, 
1887,  entitled  "An  act  in  relation  to  insurai^ce  companies  and 
associations  upon  the  assessment  plan"  (Acts  Ex.  Sess.,  1887, 
p.  348,  c.  271),  which  changes  the  general  rule  upon  the  subject, 
and  gives  to  the  courts  of  this  State  the  right  to  control  or  in- 
terfere with  the  management  of  the  internal  affairs  of  a  foreign 
corporation  doing  business  here.  Section  3  of  that  act  pro- 
vides, among  other  things,  that  no  insurance  company  or  asso- 
ciation organized  upon  the  assessment  plan  shall  transact  busi- 
ness in  this  State  by  an  agent,  unless  it  shall  first  authorize 
some  person  who  is  a  resident  of  this  State 

*  To  act  as  its  attorney,  and  to  acknowledge  service  or  pro- 
cess, or  upon  whom  process  may  be  served  for  and  on  behalf 
thereof,  which  service  shall  be  taken  and  held  to  be  as  valid 
as  if  served  upon  such  corporation  or  association  according 
to  the  laws  of  this  or  any  other  State." 

The  object  of  that  provision  of  the  act  was  to  secure  the  resi- 
dents of  this  State  the  benefit  and  protection  of  its  own  laws, 
and  to  confer  upon  its  own  courts  junsdiction  to  determine  and 
enforce  their  rights  where  the  subject-matter  of  the  litigation 
was  within  their  juiisdiction,  or  the  remedy  sought  was  within 
their  reach.  It  provides  how  the  corporation  can  be  brought 
into  court,  but  it  does  not  confer  upon  the  courts,  nor  does  it 
require  such  corporations  to  concede,  any  right  to  exercise  au- 
thority over  the  organization,  the  corporate  functions,  nor  the* 
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relations  between  the  corporation  and  its  members,  nor  to  de- 
termine the  rights  and  duties  of  the  corporation  or  its  members 
arising  under  the  law  of  the  State  of  its  creation,  and  depend- 
ing upon  its  local  laws,  nor  deprive  it  of  the  right  to  plead  a 
want  of  jurisdiction  on  the  ground  that  the  subject-matter  of 
the  suit,  or  the  remedy  sought,  is  beyond  the  reach  of  the  court, 
or  not  within  the  sovereign  power  of  the  State  from  which  the 
court  derives  its  authority:    Smith  vs.  Insurance  Co.,  supra; 

Clark  vs.  Association  (Feb.  7,  1899) App.  D.  C. ;  and 

Condon  vs.  Same,  supra.    See  Story,  Confl.  Laws,  §  543. 

The  next  question  to  be  considered  is  whether  or  not  the  acts 
complained  of  are  so  distinctively  acts  pertaining  to  the  man- 
agement of  the  internal  affairs  of  the  association  that  they  can 
only  be  inquired  into  by  the  courts  of  the  State  creating  it. 

It  is  sometimes  difficult  to  determine  what  acts  of  a  corpora- 
tion relate  to  its  internal  management,  and  what  do  not.  The 
cases  are  not  entirely  agreed  upon  this  question. 

In  the  case  of  Mining  Co.  vs.  Fields  (64  Md.,  151),  which  has 
been  cited  with  approval  by  many  courts,  and  may  be  regarded 
as  the  leading  case  upon  this  subject,  the  line  of  distinction  is 
stated  as  follows:  "That  where  the  act  complained  of  affects 
the  complainant  solely  in  his  capacity  as  a  member  of  the  cor- 
poration, whether  it  be  as  stockholder,  director,  president,  or 
other  officer,  and  is  the  act  of  the  corporation,  whether  acting 
in  stockholders'  meeting  or  through  its  agents,  the  board  of  di- 
rectors, that  then  such  action  is  the  management  of  the  inter- 
nal affairs  of  the  corporation,  and  in  the  case  of  a  foreign  cor- 
poration our  courts  will  not  take  jurisdiction.  Where,  how- 
ever, the  act  of  the  foreign  corporation  complained  of  affects 
the  complainant's  individual  rights  only,  then  our  courts  will 
take  jurisdiction,  whenever  the  cause  of  action  arises  here." 

The  defendant  corporation  is  an  assessment  company.  It 
has  no  capital  stock,  and  he  who  takes  out  a  policy  of  insurance 
in  it  becomes  a  member  of  the  body  corporate,  clothed  with  the 
rights  and  subject  to  the  liabilities  of  a  stockholder.  He  is  at 
once  insurer  and  insured:  2  May,  Ins.,  §  548.  His  liabilities 
and  his  rights  depend  entirely  upon  the  conditions  and  obliga- 
tions of  his  membership.  Those  obligations  and  conditions 
are  evidenced  by  his  certificate  of  membership,  the  charter, 
constitution,  and  by-laws  of  the  corporation,  and  the  statutes 
of  the  State  creating  it:  Nibl.  Mut.  Ben.  Soc,  §  136;  2  May, 
Ins.,  §  552;  Bac.  Ben.  Soc,  §  161. 
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The  wrongs  complained  of  by  the  appellant  in  his  bill,  briefly 
stated,  are  the  imposition  of  illegal  assessments  upon  him  and 
other  members  of  the  association  over  60  years  of  age;  the 
adoption  of  a  new  plan  of  insurance  without  authority,  the  ad- 
vantages of  which  are  denied  to  him  and  those  of  his  class;  the 
unlawful  action  of  the  association  in  inducing  by  persuasion 
and  threats  the  young  members  of  the  association  to  give  up 
their  old  policies,  and  to  take  out  policies  under  the  new  plan, 
thereby  increasing  the  burdens  of  the  appellant  and  the  old 
members,  and  thus  compelling  them  either  to  pay  exorbitant 
assessments,  or  leave  the  association,  and  lose  all  that  they 
have  paid;  and  the  fraudulent  misappropriation  of  the  assets 
of  the  association  by  its  officers  and  agents.  All  these  alleged 
acts  of  misconduct  affect  the  appellant  in  his  capacity  as  a 
member  of  the  association. 

The  counsel  of  the  appellant  insists  that  by  the  terms  of  his 
policy  of  insurance  it  was  agreed  that  the  rate  of  assessment 
*•  should  always  be  what  they  were  at  the  time  of  insurance,  to 
be  raised  in  emergencies  according  to  a  scale  applied  to  all  in 
the  same  way,"  and  that  any  change  in  the  rates  of  assessment 
was  a  violation  of  his  contractual  rights. 

If  it  were  true,  when  the  appellant  became  a  member  of  the 
association,  that  he  contracted  with  it  that  the  rate  of  assess- 
ment should  never  be  changed,  w^e  do  not  see  how  that  could 
affect  the  question  under  consideration.  The  bill  charges  that 
the  rates  of  assessment  have  been  increased  in  violation  of  the 
appellant's  rights.  The  question  is  not  how  those  rights  were 
acquired,  but  whether  the  violation  of  those  rights  affects  him 
in  his  capacity  as  a  member  of  the  association,  and  do  not 
affect  merely  his  individual  rights. 

The  appellant  has  rights  which  rest  upon  his  contract  of  in- 
surance, and  not  upon  his  contract  of  membership  in  the  soci- 
ety (Nibl.  Mut.  Ben.  Soc,  §  136),  and  for  a  violation  of  those 
rights  he  is  entitled  to  redress.  The  mere  fact,  as  was  said  in 
Condon's  case,  supra,  that  "he  is  a  member  of  the  corporation, 
does  not  prohibit  him  from  asserting  against  the  corporation 
any  right  arising  out  of  his  contract;  but  the  character  of  the 
remedy  invoked  may  measure  the  limits  of  the  jurisdiction  of 
the  tribunal  appealed  to  when  the  domicile  of  the  corporation 
is  considered.  It  is,  therefore,  entirely  impossible  that  a  state 
of  facts  which  would  authorize  a  court,  in  the  exercise  of  its 
visitorial  power,  to  inquire  into  the  validity  of  acts  affecting  a 
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policyholdor,  when  done  by  a  corporation  located  within  the 
jurisdiction  of  the  court,  would,  as  respects  a  foreign  corpora- 
tion, be  wholly  insufficient  to  confer  upon  the  same  court  juris- 
diction to  act  at  all." 

Not  only  are  the  acts  complained  of  acts  which  relate  to  the 
internal  management  of  the  association,  but  the  relief  sought, 
if  granted,  would  require  the  courts  of  this  State  to  control 
and  overhaul  that  management. 

The  first  prayer  is  that  the  association  be  enjoined  and  re- 
strained from  taking  any  proceedings  to  have  the  appellant's 
certificate  of  membership  or  policy  of  insurance  declared 
lapsed  or  forfeited.  This  prayer  is  based  upon  the  allegation 
that  the  association  had  threatened  to  declare  it  forfeited  if  he 
did  not  pay  what  is  charged  to  be  an  illegal  and  extortionate 
assessment. 

If  the  court  were  of  opinion  that  the  assessment  was  invalid, 
how  could  it  restrain  and  control  the  association  at  its  home 
office,  in  the  State  of  New  York,  where  the  assessments  were 
to  be  paid?  It  would  have  no  power  to  enforce  its  restraining 
order  if  the  association  refused  to  obey  it.  It  is  clear  that  an 
injunction  ought  not  to  be  granted  which  cannot  be  enforced: 
Condon  vs.  Association,  supra;  Clark  vs.  Same,  supra. 

Another  prayer  of  the  bill  is  that  the  association  be  required 
to  exhibit  its  books,  papers,  and  vouchers,  and  furnish  a  list  of 
its  policyholders,  for  the  inspection  of  the  appellant,  in  order 
that  he  might  ascertain  from  them  whether  or  not  there  had 
been  any  fraudulent  misappropriation  of  the  assets  of  the  asso- 
ciation by  its  officers  and  agents,  and  in  order  that  the  court 
could  determine  what  would  be  a  reasonable  rate  of  assessment 
upon  the  appellant,  and  when  it  had  determined  what  would 
be  a  reasonable  rate,  to  decree  its  payment,  require  the  asso- 
ciation to  receive  it,  give  receipts  therefor,  and  to  keep  his 
policy  alive,  or  to  issue  him  one  of  its  new  policies.  In  order 
to  grant  such  relief,  it  would  be  necessary  for  the  court  to  in- 
vestigate, overhaul,  and  control  the  management  of  the  inter- 
nal affairs  of  the  association.  It  is  manifest  that  the  courts  of 
no  State  other  than  that  of  the  domicile  of  the  foreign  corpora- 
tion ought  to  attempt  to  exercise  any  such  power  over  it.  To 
do  so  would  render  it  dangerous,  if  not  impossible,  for  a  cor- 
poration to  do  business  ])eyond  the  limits  of  the  home  State. 
Its  books  and  papers  might  be  required  at  the  same  time  in  the 
courts  of  many  or  all  of  the  States  in  which  it  was  doing  busi- 
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ness.  Each  of  these  courts,  after  overhauling  its  internal  man- 
agement, to  see  what  would  be  a  reasonable  rate  of  assessment, 
might  determine  that  question  differently^  thus  leading  to  con- 
fusion and  injustice  in  the  administration  of  the  internal 
affairs  of  the  corporation.  Courts,  even  if  they  had  such 
power,  would  be  slow  to  exert  it  when  its  exercise  would  lead 
to  such  results,  but  would  leave  the  parties  to  litigate  their 
rights  in  the  courts  of  the  State  under  whose  laws  the  corpora- 
tion had  ben  created,  and  where  such  matters  could  alone  be 
properly  settled. 

In  Mining  Co.  vs.  Fields,  supra,  the  foundation  of  the  com- 
plaint was  that  the  foreign  corporation  had  imposed  an  illegal 
and  void  assessment  upon  its  stockholders,  and  had  declared 
Fields'  stock  forfeited  by  reason  of  his  nonpayment  of  the  as- 
sessment upon  him.  The  object  of  his  suit  was  to  compel  the 
company  to  reinstate  him  as  a  stockholder  on  the  books  of  the 
corporation,  but  the  court  refused  to  grant  the  relief,  because 
to  do  so  would  be  interfering  with  the  management  of  the  in- 
ternal affairs  of  the  foreign  corporation. 

In  Clark's  case,  supra,  which  was  a  bill  filed  against  the  ap- 
pellee association  by  one  of  its  members,  as  is  this,  and  based 
largely  upon  the  same  allegations  of  fact,  and  seeking  in  the 
main  the  same  character  of  relief,  it  was  held  that  a  court  of 
equity  of  the  District  of  Columbia  had  no  jurisdiction  to  enjoin 
the  association  from  enforcing  or  attempting  to  enforce  cer- 
tain assessments  made  upon  one  of  its  members  and  policy- 
holders, or  adjudge  and  decree  as  null  and  void  certain  changes 
and  increase  in  the  rate  of  assessment  from  the  rate  fixed  in  the 
certificate  issued  to  him,  or  to  determine  what  would  be  a 
proper  rate  of  assessment  upon  its  members,  or  to  require  a 
production  of  its  books  and  papers  for  an  accounting.  This  de- 
cision was  based  upon  the  ground  that  the  acts  complained  of 
affected  the  plaintiff  in  his  rights  as  a  member  of  the  associa- 
tion, and  were  the  acts  of  the  corporation  performed  in  the  ad- 
ministration of  its  corporate  affairs. 

In  Condon's  case,  supra,  which  was  also  a  suit  against  the 
appellee  association,  brought  by  one  of  its  members  in  behalf 
of  himself  and  others  similarly  situated,  the  allegations  of  the 
bill  and  the  relief  sought  were  silbstantially  the  same  as  in  the 
Clark  case,  and  a  like  conclusion  was  reached  by  the  Court  of 
Appeals  of  Maryland:  Madden  vs.  Light  Co.,  181  Pa.  St.,  617; 

VOL.  XXV1II.-88. 
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Kansas  &  E.  R.  Const.  Co.  vs.  Topeka,  S.  &  W.  E.  Co.,  135 
Mass.,  34. 

We  are  of  opinion  that  the  subject-matter  of  this  suit  is  not 
within  the  jurisdiction  of  the  courts  of  this  State,  and  that  the 
remedy  sought  is  beyond  their  reach.  The  demurrer  to  the  bill 
was,  therefore,  properly  sustained. 

The  counsel  for  appellant  insists  that,  although  this  court 
may  not  be  able  to  grant  all  the  relief  prayed  for,  it  ought  to 
construe  appellant's  contract  with  the  association,  and  deter- 
mine what  his  rights  are  under  it,  and  thus  render  those  ques- 
tions res  judicata.  This  contention  cannot  be  sustained.  The 
case  made  and  the  relief  sought  not  being  within  the  jurisdic- 
tion of  the  court,  it  has  no  power  to  construe  the  contract. 
Whenever  a  court  determines  that  it  has  no  jurisdiction  of  a 
case,  it  should  express  no  opinion  upon  the  merits  of  the  con- 
troversy. The  only  course  which  a  court  can  rightfully  pursue 
in  such  a  case  is  to  decline  to  speak  at  all  where  it  cannot  speak 
by  the  law. 

We  are  of  opinion  that  there  is  no  error  in  the  decree  com- 
plained of,  and  it  must  be  affirmed. 

Cardwell,  J.,  absent. 


SUPREME  COURT  OF  MISSOURI. 

Division  No.  1. 


LUMBERMAN'S  MUX.  INS.  CO. 


KANSAS  CITY,  VT.  S.  &  M.  R.  CO.* 

A  lumber  yard  in  Missouri  was  burned  by  spark  A  f^om  a  building  on  an  ad- 
jacent lot  which  bad  been  fired  by  sparks  from  the  locomotive  of  an 
adjoining  railroad. 

Held,  That  a  statute  making  the  railroad  liable  for  property  destroyed  by 
fire  commuuicated  from  its  engines  made  the  company  liable. 

HeUL  That  such  statute  is  not  unconstitutional  in  depriving  the  companv  of 
its  property  without  due  process  of  law  or  equal  protection  under  the  law. 

Held,  That  a. statute  giving  the  company  in  such  case  an  insurable  interest 
in  property  on  the  line  of  its  road,  gaye  it  axk  insurable  interest  in  prop- 
erty so  destroyed,  though  not  immediately  adjoining  its  right  of  way. 

Held,  In  an  action  in  Missouri  by  the  iusurer  against  the  railroad,  where  the 
former  was  not  authorized  to  do  business  in  the  State,  but  the  insoraoce 
was  first  effected  in  Illinois  by  the  president  of  the  lumber  corporation* 
and  the  premiums  paid  by  him,  but  were  ultimately  paid  by  the  cor-  - 

•Deeiftiou  rendered,  Feb.  15, 18M. 
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poration  itBelf,  that  Illinois  was  the  place  of  oontraot  and  thela^f  of 
Missouri  did  not  apply. 
H$ldf  That  though  the  company  was  ananthorized  it  was  entitled  to  be  sub- 
rogated to  the  rights  of  insured  against  the  railroad. 

Wallace  Pratt  and  L  P.  Dana,  for  AppellanL 
¥YE:Rf  Yates  &  Fyke,  for  Eespondent, 

Brace,  P.  J. 
This  is  an  appeal  by  the  defendant  railroad  company  from  a 
judgment  of  the  Jackson  Circuit  Court  in  favor  of  the  plaintiff 
insurance  company  for  the  sum  of  f  1,800.  Plaintiff's  cause  of 
action  is  thus  stated  in  the  petition:  "Plaintiff  alleges:  That 
the  T.  A.  Miller  Lumber  Company  is,  and  at  all  times  herein 
stated  was,  a  corporation  duly  organized  and  existing  by  law. 
That  plaintiff,  Lumberman's  Mutual  Insurance  Company,  is, 
and  Jlt  all  times  herein  stated  was,  a  corporation  duly  organ- 
ized and  existing  by  virtue  of  the  laws  of  the  State  of  Illinois, 
and  engaged  in  the  business  of  insuring  property  owners 
against  loss  or  damage  by  fire.  That  defendant,  Kansas  City, 
Ft.  Scott  &  Memphis  Railroad  Co.,  is  and  at  all  times  herein- 
after stated  was,  a  corporation,  and  was  engaged  in  operating 
a  railroad  through  the  town  of  Ashgrove,  in  the  State  of  Mis- 
souri, and  was  using  and  operating  thereon  steam  engines  and 
locomotives.  That  at  the  time  of  the  issuing  of  the  policy  of 
insurance  hereinafter  mentioned,  and  on  the  6th  day  of  April, 
1894,  the  T.  A.  Miller  Lumber  Co.  was  the  owner  of  a  certain 
stock  of  lumber,  lath,  shingles,  sash,  doors,  and  other  stock 
such  as  is  usually  kept  for  sale  in  country  lumber  yards,  also  of 
a  certain  brick  office  building,  and  certain  office  furniture  and 
fixtures  therein  contained,  and  also  of  certain  lumber  sheds,  all 
situated  on  lots  2,  3,  4,  5,  in  Brok  &  Ralph  Watkin's  Railroad 
addition  to  the  town  of  Ashgrove,  Missouri.  That  on  the  13th 
day  of  December,  1893,  in  consideration  of  a  certain  premium 
to  it  i>aid  by  said  T.  A.  Miller  Lumber  Co.,  the  Lumberman's 
Mutual  Ins.  Co.  issued  to  said  T.  A.  Miller  Lumber  Co.  a  certain 
policy  of  insurance,^  insuring  it  against  loss  or  damage  by  fire 
to  the  property  hereinbefore  specified,  for  the  penod  of  one 
year  from  said  date,  to  the  amounts  and  as  follows:  f 2,000.00 
on  said  described  stock  of  lumber;  f250  on  said  described  brick 
oflBce  building,  and  the  furniture  and  fixtures  therein  con- 
tained; and  f250  on  said  described  lumber  sheds.  That  on  the 
6th  day  of  April,  1893,  and  while  said  policy  of  insurance  was 
in  full  force  and  effect,  the  said  stock  of  lumber,  lath,  shingles, 
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sash,  doors,  and  other  stock  in  trade,  being  of  the  reasonable 
cash  value  of  two  thousand  five  hnndred  and  seventeen  and  42- 
100  dollars  (|2,517.42),  was  wholly  destroyed  by  fire,  and  said 
brick  office  building  was  damaged  by  fire  to  the  amount  of  one 
hundred  and  fifty  dollars  (|150),  and  said  lumber  sheds,  being 
at  the  time  of  the  reasonable  cash  value  of  three  hundred  and 
ninety-five  and  60-100  dollars  (f395.60),  were  wholly  destroyed 
by  fire.  That  the  fire  which  destroyed  and  damaged  said  prop- 
erty was  communicated  thereto  by  a  locomotive  engine  being 
used  by  defendant  upon  its  said  railroad.  That  by  reason  of 
said  fire  said  Lumberman's  Mutual  Ins.  Co.  became  liable  to 
pay  to  said  T.  A.  Miller  Lumber  Co.  the  sum  of  twenty-four 
hundred  dollars  (f2,400),  and  by  virtue  of  the  terms  of  said 
policy  of  insurance,  which  sum  said  Lumberman's  Mutual  Ins. 
Co.  has  long  since  paid.  That  upon  the  payment  of  said  sum 
the  said  Lumberman's  Mutual  Ins.  Co.  became  and  was  subro- 
gated to  all  the  rights  of  the  said  T.  A.  Miller  Lumber  Co. 
against  said  defendant  for  the  recovery  of  said  sum  of  money 
(twenty-four  hundred  dollars)  by  reason  of  the  destruction  of 
said  property  by  fire  communicated  thereto  by  a  locomotive  en- 
gine of  defendant  as  aforesaid.  That,  by  reason  of  all  the 
premises  aforesaid,  an  action  has  accrued  to  plaintiffs  against 
defendant,  and  plaintiffs  allege  that  they  have  sustained  dam- 
ages in  the  sum  of  three  thousand  and  thirteen  and  42-100  dol- 
lars (f3,013.42),  for  which  they  ask  judgment  and  for  costs." 
To  defeat  a  recovery  upon  this  cause  of  action,  defendant  relied 
upon  two  of  the  defenses  set  out  in  the  answer,  as  follows: 
First.  "That  the  said  Lumberman's  Mutual  Ins.  Co.  seek  to  re- 
cover in  this  action  under  and  by  virtue  of  an  act  of  the  Legisla- 
ture of  the  State  of  Missouri  approved  March  31, 1887,  which  is 
embodied  in  the  Revised  Statutes  of  said  State  of  1889,  as  sec- 
tion 2615  thereof,  which  act  and  section,  defendant  avers,  is  il- 
legal, unconstitutional,  and  void,  in  that  it  seeks  to  deprive  the 
defendant  of  its  property  without  due  process  of  law,  and  is 
contrary  to  the  provisions  of  section  30  of  article  2  of  the  con- 
stitution of  Missouri;  that  said  act  and  section  is  illegal,  un- 
constitutional, and  void,  in  that  it  denies  the  defendant  the 
equal  protection  of  the  law,  contrary  to  the  provisions  of  sec- 
tion 1  of  article  14  of  the  amendments  of  the  constitution  of 
the  United  States,  and,  further,  in  that  it  deprives  defendant  of 
its  property  without  due  process  of  law,  contrary  to  the  provi- 
sions of  article  5  of  the  amendments  to  the  constitution  of  the 
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United  States,  and  of  article  6  of  said  constitution."  Second. 
"That  the  plaintiff,  Lumberman's  Mutual  Ins.  Co.,  had  not  at 
the  time  it  claims  in  said  petition  to  have  insured  the  property 
of  said  T.  A.  Miller  Lumber  Co.,  nor  at  the  time  it  claims  to 
have  paid  the  loss  thereon,  nor  at  any  time  between  those  dates, 
nor  has  it  since,  complied  with  the  provisions  of  the  laws  of 
Missouri,  ot  any  of  them,  in  regard  to  the  steps  and  action 
necessary  and  required  therein  to  be  taken  by  insurance  com- 
panies organized  under  the  laws  of  other  States  than  Missouri 
before  being  allowed  to  do  any  insurance  business  or  insure  any 
property  in  said  last-named  State;  that  the  pretended  policy  of 
insurance  issued  by  said  insurance  company  on  the  property  of 
said  lumber  company,  and  referred  to  in  said  petition,  was  is- 
sued in  violation  of  the  laws  of  Missouri,  and  contrary  and  in 
opposition  to  the  authority  and  policy  of  said  laws  and  of  said 
State,  and  that  said  insurance  company  is  not  entitled  to  plead 
or  prove,  or  to  take  or  deprive  any  benefit  from  or  under,  section 
2615  of  the  Revised  Statutes  of  Missouri  for  1889,  or  any  other 
statute  or  law  of  said  State."  The  case  was  tried  before  the 
court  without  a  jury,  and  the  refusal  of  the  trial  court  to  sus- 
tain either  of  these  defenses,  and  the  admission  of  some  evi- 
dence alleged  to  be  "in  variance  with,  and  contrary  to,  the  alle- 
gations of  the  petition,"  are  the  errors  assigned  for  a  reversal 
of  the  judgment. 

1.  On  the  trial  the  plaintiff,  over  the  objections  of  the  de- 
fendant, was  permitted  to  introduce  evidence  tending  to  prove 
that  the  policy  of  insurance  in  question,  dated  the  13th  day  of 
December,  1893,  was  issued  from  the  office  of  the  insurance 
company  in  Chicago  in  renewal  of  a  former  policy  issued  from 
the  same  office,  dated  December  13,  1889,  the  application  for 
which,  signed  by  the  treasurer  of  the  lumber  company,  was 
made  at  the  Chicago  office.  We  do  not  find  that  this  evidence 
is  contrary  to  or  inconsistent  with  the  allegations  of  the  peti- 
tion, or  that  the  court  committed  error  in  admitting  it.  It  was 
simply  evidence  tending  to  show  in  detail  how  the  ultimate 
fact  charged  in  the  petition  was  consummated. 

2.  By  section  2615  (Rev.  St.,  1889),  it  is  provided  that:— 

"Each  railroad  corporation  owning  and  operating  a  rail- 
road in  this  State  shall  be  responsible  in  damages  to  every 
person  and  corporation  whose  property  may  be  injured  or 
destroyed  by  fire  communicated  directly  or  indirectly  by  lo- 
comotive engines  in  use  upon  the  railroad,  owned  or  operated 
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by  such  railroad  corporation,  and  each  such  railroad  corpora- 
tion shall  have  an  insurable  interest  in  the  property  upon 
the  route  of  the  railroad  owned  or  operated  by  it;  and  may 
procure  insurance  thereon  in  its  own  behalf  for  its  protec- 
tion against  such  damages." 

It  was  admitted  that  the  property  of  the  lumber  company 
which  was  consumed  and  damaged  by  the  fire  was  situated  on 
the  north  side  of  Main  Street,  in  said  town,  about  165  feet  from 
the  main  track  of  defendant's  railroad,  which  was  on  the  south 
side  of  said  street;  that  between  Main  Street  and  the  railroad 
was  a  tier  of  lots  about  70  feet  deep,  measuring  from  the  street 
to  the  railroad  right  of  way,  and  that  on  one  of  said  lots  was 
the  building  of  one  Schelling;  that  the  fire  was  communicated 
to  said  Schelling's  building  by  defendant's  engine  No.  129,  and, 
after  said  building  was  partly  consumed,  shingles  and  other 
light  substances  from  his  building  were  blown  into  the  lumber 
yard,  and  the  fire  in  question  resulted  therefrom.  On  this 
state  of  facts,  it  is  contended  for  the  defendant  that  as  plain- 
tiff's property  did  not  abut  upon  or  adjoin  defendant's  right  of 
way,  and  the  fire  was  not  communicated  thereto  directly  from 
the  defendant's  engines,  to  hold  the  defendant  liable  therefor 
under  said  section  would  make  the  same  obnoxious  to  the  con- 
stitutional provision  cited  in  the  answer,  and  contrary  to  the 
reasoning  of  this  court  in  Matthews  vs.  Railway  Co.  (121  Mo., 
298),  and  Campbell  vs.  Railway  Co.  (121  Mo.,  340),  in  which  the 
constitutionality  of  this  statute  was  sustained.  We  fail  to  find 
in  the  opinions  in  these  cases  any  support  for  this  contention. 
In  each  of  these  cases  the  point  was  made  that  this  section  does 
not  authorize  damages  for  property  upon  which  the  insurance 
could  not  have  been  obtained,  to  which  this  court  replied,  in 
the  first  case:  "The  act  under  consideration  is  not  limited  to 
any  specific  property.  It  is  broad  enough  to  include  both  real 
and  personal  property.  The  statute  is  an  enabling  act  By 
its  terms  the  property  becomes  a  subject  of  insurance:"  121 
Mo.,  loc.  cit.,  332.  And  in  the  second  case:  "We  do  not  think 
it  necessary  to  the  validity  of  the  statute  that  the  railroad  cor- 
porations should  have  been  given  an  insurable  interest  in  the 
property  upon  the  route  of  their  roads,  nor  does  the  fact  that 
such  interest  was  given  limit  their  responsibility  to  insurable 
property  that  may  be  injured  or  destroyed:"  121  Mo.,  loc.  cit, 
352.  In  each  of  th^se  cases  the  principle  upon  which  the  stat- 
ute was  upheld  is  specifically  stated, — in  the  first  case  on  page 
315, 121,  Mo.,  and  in  the  second  case  in  paragraph  1  of  the  opin- 
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ioo,    page  344  et  seq.,  121,  Mo.    Both  of  these  cases  were  ap- 
pealed to  the  Supreme  Court  of  the  United  States,  where  the 
judg-xnents  of  this  court  were  affirmed,  and  the  statute  sus- 
taixieci,  on  the  same  principle:  Railroad  Co.  vs.  Mathews,  165 
r.  S.^  X.     Both  cases  were  disposed  of  by  one  opinion,  in  which 
Mr.  Justice  Gray,  who  delivered  the  opinion  of  the  court,  after 
an  oxiliaustive  review  of  the  authorities, — citing  with  approval 
att^i    quoting  from,  among  others,  Hart  vs.  Railroad  Corp.  (13 
^^te.   (IMass.)  99),  in  which  the  Supreme  Court  of  Massachusetts 
^^M,     under  a  like  statute,  "that  the  liability  of  the  railroad 
compel,  u^y  was  not  restricted  to  a  building  by  the  side  of  its  road, 
^iieli   -the  very  particles  of  fire  emanating  from  the  engines  fell 
•^Poa    €i.iad  kindled  a  flame  in,  but  extended  to  a  building  across 
the  atrr-^Bet,  set  on  fire  by  sparks  wafted  by  the  wind  from  the 
first    l3  building  while  it  was  burning,"  and  from  Ingersoll  vs. 
Raili-o^^^  Co.  (8  Allen,  438),  in  which  it  was  held  "that  it  was 
imm^^-tr^rial  that  a  building  was  destroyed  by  the  spreading  of 
a  fire   :f  x'om  other  buildings  on  which  the  sparks  from  the  engine 
^   5^^^Hen,"  and  other  analogous  cases, — in  summing  up  states 
specr-Q^^-^^ll^  the  ground  upon  which  the  validity  of  this  statute 
^  ^-^^^^d,  in  the  following  language:  "Fire,  while  necessary  for 
,    ^^     "Oses  of  civilized  man,  is  a  dangerous,  volatile,  and  de- 
capa>^*^^  element,  which  often  escapes  in  the  form  of  sparks, 
comVw  ^^  0^  being  wafted  through  the  air,  and  of  destroying  any 
.         ^^tible  property  on  which  they  fall,  and  which,  when  it 
wi  ^X\ce  gained  headway,  can  hardly  be  arrested  or  controlled. 
•^^^Toad  corporations,  in  order  to  better  carry  out  the  public 
^ijject  of  their  creation,  — the  safe  and  prompt  transportation 
of  passengers  and  goods, — have  been  authorized  by  statute  to 
run  locomotive  engines  propelled  by  steam  generated  by  fires 
lighted  upon  those  engines.    It  is  within  the  authority  of  the 
legislature  to  make  adequate  provision  for  protecting  the  prop- 
erty  of  others  against  loss  or  injury  by  sparks  from  such  en- 
gines.   The  right  of  the  citizen  not  to  have  his  property  burned 
without  compensation  is  no  less  to  be  regarded  than  the  right 
of  the  corporation  to  set  it  on  fire.    To  require  the  utmost  care 
and  diligence  of  the  railroad  corporations  in  taking  precautions 
against  the  escape  of  fire  from  their  engines  might  not  afford 
sufiBcient  protection  to  the  owners  of  property  in  the  neighbor- 
hood of  the  railroads.    When  both  parties  are  equally  fault- 
less, the  legislature  may  properly  consider  it  to  be  just  that  the 
duty  of  insuring  private  property  against  loss  or  injury  caused 
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by  the  use  of  dangerous  instruments  should  rest  upon  the  rail- 
road company,  which  employs  the  instruments  and  creates  the 
peril  for  its  own  profit,  rather  than  upon  the  owner  of  the  prop- 
erty, who  has  no  control  over  or  interest  in  those  instruments. 
The  very  statute  now  in  question,  which  makes  the  railroad 
company  liable  in  damages  for  property  so  destroyed,  gives  it, 
for  its  protection,  an  insurable  interest  in  the  property  in  dan- 
ger of  destruction,  and  the  right  to  obtain  insurance  thereon  in 
its  own  behalf;  and  it  may  obtain  insurance  upon  all  such  prop- 
erty generally,  without  specifying  any  particular  property: 
Eastern  R.  Co.  vs.  Relief  Fire  Ins.  Co.,  98  Mass.,  420.  The  stat- 
ute is  not  a  penal  one,  imposing  punishment  for  a  violation  of 
law;  but  it  is  purely  remedial,  making  the  party  doing  a  law- 
ful act  for  its  own  profit  liable  in  damages  to  the  innocent 
party  injured  thereby,  and  giving  to  that  party  the  whole  dam- 
ages, measured  by  the  injury  suffered:  Railroad  Co.  vs.  Rich- 
ardson, 91  U.  S.,  454,  472;  Huntington  vs.  Attrill,  146  U.  S.. 
657.  The  statute  is  a  constitutional  and  valid  exercise  of  the 
legislative  power  of  the  State,  and  applies  to  all  railroad  cor- 
porations alike.  Consequently  it  neither  violates  any  contract 
between  the  State  and  the  railroad  company,  nor  deprives  the 
company  of  its  property  without  due  process  of  law,  nor  yet  de- 
nies to  it  the  equal  protection  of  the  laws."  The  plain  deduc- 
tion to  be  drawn  from  the  ruling  and  reasoning  in  these  cases 
is  that  the  statute  in  question  makes  the  railroad  company  lia- 
ble for  damages  communicated  by  its  engines  directly  or  indi- 
rectly to  property  along  its  route  in  the  neighborhood  of  its 
road,  so  as  to  be  exposed  to  such  danger,  and  in  doing  so  vio- 
lates no  constitutional  provision.  State  or  national,  and,  further, 
that  the  statute  does  in  fact  give  to  the  railroad  company  an  in- 
surable interest  in  all  such  property.  The  property  destroyed 
in  this  instance  comes  plainly  within  the  meaning  of  the  stat- 
ute, as  thus  interpreted  and  upheld,  although  it  did  not  abut 
upon  the  line  of  railroad.  It  was  on  its  route  and  in  its  neigh- 
borhood, so  as  to  be  exposed  to  the  danger;  and  the  court  com- 
mitted no  error  in  applying  its  provisions  to  the  facts  in  this 
case. 

3.  It  appears  from  the  evidence:  That  the  T.  A.  Miller  Lum- 
ber Co.  is  a  corporation  organized  under  the  laws  of  Missouri, 
engaged  in  the  lumber  business  at  Ashgrove,  in  this  State. 
That  one  S.  K.  Martin,  a  resident  of  Chicago,  and  a  wholesale 
lumber  dealer,  controlling  a  number  of  retail  yards,  owned 
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half  the  capital  stock  of  the  lumber  company,  and  was  its  presi- 
•dent,  and  he  was  also  a  director  of  the  plaintiff  insurance  com- 
pany. That  about  December  13,  1889,  upon  an  application 
made  by  the  lumber  company,  through  him,  to  the  insurance 
company,  at  Chicago,  the  original  policy  of  insurance  of  that 
•date  was  issued.  The  policy  was  for  one  year,  but  with  pro- 
vision for  a  renewal  for  a  period  of  five  years,  and  the  policy 
was  renewed  from  year  to  year  until  December  13,  1893,  when 
it  was  renewed  as  before  for  one  year,  and  was  thus  in  force 
when  the  fire  occurred.  That  the  original  policy  was  issued  in 
duplicate,  and  delivered  to  Martin,  in  Chicago,  one  of  which 
was  retained  by  him,  and  the  other  copy  sent  by  mail  to  the 
manager  of  the  lumber  company,  in  Missouri.  The  premiums 
were  paid  in  the  first  instance  by  S.  K.  Martin,  or  the  S.  K.  Mar- 
tin Lumber  Co.,  of  Chicago,  but  were  ultimately  paid  by  the  T. 
A.  Miller  Lumber  Co.,  to  whom  the  renewal  receipts  were  sent, 
and  who  were  in  possession  thereof  and  of  the  policy  at  the 
time  of  the  fire  and  the  adjustment  of  the  loss.  The  loss  was 
adjusted  in  Missouri,  and  paid  by  draft  drawn  by  the  T.  A.  Mil- 
ler Co.,  in  Missouri,  on  the  insurance  company,  at  Chicago,  for 
the  sum  of  f  2,400,  which  w^as  then  paid  by  the  insurance  com- 
pany; and  by  virtue  of  this  payment  the  plaintiff  claims  in  the 
petition  that  it  became  subrogated  to  the  lumber  company's 
right  of  action  against  the  railroad  company  for  the  loss  occa- 
sioned by  the  fire,  and  to  recover  therefor.  The  action  was  be- 
gun in  December,  1894;  and  it  is  conceded  that  during  the 
whole  i)eriod  of  time  covered  by  this  transaction  the  plaintiff 
insurance  company  did  not  have  an  office  in  this  State,  or  an 
agent  soliciting  insurance  therein,  and  did  not  in  any  manner 
comply  with  the  laws  of  this  State  authorizing  foreign  insur- 
ance companies  to  do  business  in  this  State,  and  governing  the 
same,  by  reason  of  which  facts  the  defendant  contends  the 
plaintiff  ought  not  to  maintain  its  action,  and  that  the  trial 
•court  erred  in  not  so  holding. 

It  is  well-settled  law  in  this  country  that  "the  insurers 
against  fire  of  property  which  has  been  destroyed  by  fire  com- 
municated from  a  locomotive  engine  will,  upon  payment  for 
the  loss,  be  subrogated,  to  the  extent  of  their  payment,  to  the 
remedies  of  the  insured,  as  the  owners  of  the  property  insured 
and  destroyed,  against  the  railroad  company  for  the  loss:" 
Sheld.  Subr.,  §  230,  and  cases  cited.  And  it  is  equally  as  well 
settled  that  subrogation  will  not  be  allowed  "in  favor  of  one 
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who  would  thereby  be  permitted  to  derive  an  advantage  from, 
or  to  establish  his  claim  through,  his  own  wrong  or  negligence, 
or  in  equitable  or  illegal  conduct :"  24  Am.  &  Eng.  Enc.  Law,  p. 
193,  and  cases  cited  in  note  1.  The  plaintiff  here  seeks  to  es- 
tablish its  claim  through  the  policy  of  insurance,  and  the  pay- 
ment made  thereunder,  as  aforesaid.  The  defendant  contends 
that  in  the  issuance  of  this  policy,  and  its  renewals,  the  plain- 
tiff was  guilty  of  such  wrongful  and  illegal  conduct  as  should 
preclude  a  recovery  in  this  action,  in  that  the  same  was  so  done 
without  the  authority,  and  contrary  to  the  provisions  of,  the 
statute  of  tiis  State  regulating  and  governing  the  business  of 
fire  insurance  in  this  State  by  companies  incorporated  or  or- 
ganized under  the  laws  of  this  or  another  State  of  the  United 
States,  as  embodied  in  chapter  89,  §  5890  et  seq.,  Rev.  St.,  1889. 
This  statute,  after  prescribing  the  prerequisites  for  obtaining 
authority  to  do  fire  insurance  business  in  this  State  by  such 
companies,  prohibits  any  of  them  from  transacting  in  this 
State 

"Any  insurance  business  unless  it  shall  first  procure  from 
the  superintendent  of  the  insurance  department  of  this  State 
a  certificate  stating  that  the  requirements  of  the  insurance 
laws  have  been  complied  with  authorizing  it  to  do  business'* 

(Section  5910),  under  penalty  as  follows: — 

"Sec.  5916.  Any  person  or  persons  who  in  this  State  shall 
act  as  agent  or  solicitor  for  any  individual  or  association  of 
individuals  or  corporations  engaged  in  the  transaction  of  in- 
surance business,  without  such  person  or  persons  first  hav- 
ing obtained  from  the  superintendent  of  the  insurance  de- 
partment of  this  State  the  certificate  authorizing  him  to  act 
as  such  agent  or  solicitor,  as  required  by  section  5910,  ♦  ♦  ♦ 
shall  be  deemed  guilty  of  a  misdemeanor,  and  on  convic- 
tion thereof  shall  be  fined  not  less  than  ten  nor  more  than 
one  hundred  dollars  for  each  offense,  or  imprisoned  in  the 
county  or  city  jail  for  not  less  than  ten  days  nor  more  than 
six  months,  or  by  both  such  fine  and  imprisonment. 

"Sec.  5917.  Any  association  of  individuals  and  any  cor- 
poration transacting  in  this  State  any  insurance  business, 
without  being  authorized  by  the  superintendent  of  the  insur- 
ance department  of  this  State  so  to  do,  *  *  *  shall  be  lia- 
ble to  a  penalty  of  two  hundred  and  fifty  dollars  for  each  of- 
fense, which  penalty  shall  be  recovered  by  ordinary  civil 
action  in  the  name  of  the  State.    *     *     *" 

The  statute  nowhere  declares  contracts  of  insurance  entered 
into  in  this  State  by  companies  organized  under  the  laws  there- 
of, or  of  another  State,  who  have  not  complied  with  its  require- 
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ments,  voidj  and  it  has  been  held  in  many  eases  that,  although 
such  contracts  may  be  forbidden  under  penalty,  unless  the 
statute  does  so  declare,  the  contracts  are  not  void,  but  will  be 
enforced  against  the  company:  Insurance  Co.  vs.  Walsh,  18 
Mo.,  230;  Clark  vs.  Insurance  Co.,  19  Mo.,  54;  Ganser  vs.  In- 
surance Co.,  34  Minn.,  372;  The  Manistee,  5  Biss.,  381,  Fed.  Cas., 
No.  9,027;  Pennypacker  vs.  Insurance  Co.,  80  Iowa,  57;  State 
Mut.  Fire  Ins.  Ass'n  vs.  Brinkley  Stave  &  Heading  Co.,  61  Ark., 
1;  Phenix  Ins.  Co.  vs.  Pennsylvania  Co.  (Ind.  Sup.);  Lumber 
Co.  vs.  Thomas,  33  W.  Va.,  566^  Insurance  Co.  vs.  Curran,  8 
Kan.,  1;  Insurance  Co.  vs.  Rogers  (Colo.  App.).  And  this  propo- 
sition is  supported  by  the  great  weight  of  authority.  On  the 
other  hand,  there  is  a  line  of  cases  cited  in  the  brief  of  counsel 
for  the  defendant,  in  which  it  is,  in  effect,  held  that  a  contract 
prohibited  under  penalty  is  invalidated,  at  least  to  the  extent, 
as  applied  in  insurance  cases,  of  holding  that  such  contracts 
will  not  be  enforced  in  favor  of  the  company.  On  the  fagts  of 
this  case,  however,  it  is  unnecessary  to  enter  into  the  discus- 
sion of  this  question,  or  make  a  ruling  thereon,  as  it  clearly  ap- 
pears that  the  contract  of  insurance  in  question  was  entered 
into  in  the  State  of  Illinois,  and  it  is  not  questioned  that  the 
same  was  a  valid  and  binding  contract  under  the  laws  of  that 
State.  Such  being  the  case,  there  is,  and  could  be.  nothing  in 
this  statute  by  which  a  citizen  of  Missouri,  or  one  owning  prop- 
erty therein,  is  or  could  be  deprived  of  the  right  to  insure  such 
property  in  the  State  of  Illinois,  in  a  company  authorized  under 
its  laws  to  insure  that  property  there,  if  he  saw  proper  to  do  so; 
and,  having  no  extraterritorial  force,  there  is  and  could  be 
nothing  to  deprive  such  company  of  the  right  to  insure  that 
property,  if  it  saw  proper  to  do  so:  Lamb  vs.  Bowser,  7  Biss., 
315,  Fed.  Cas.,  No.  8,008;  Marine  Ins.  Co.  vs.  St  Louis,  I.  M.  & 
S.  Ry.  Co.,  41  Fed.,  643;  Com.  vs.  Biddle,  139  Pa.  St.,  605.  But, 
as  the  laws  of  Illinois  likewise  have  no  extraterritorial  force, 
the  enforcement  of  a  contract,  made  in  pursuance  of  and  under 
those  laws,  being  possible  in  this  State  on  the  score  of  comity 
only,  such  enforcement  may  be  prohibited  by  the  laws  of  this 
State  or  refused  on  the  ground  that  the  contract  is  contrary  to 
the  policy  of  its  laws:  Paul  vs.  Virginia,  8  Wall.,  168;  Phila- 
delphia Fire  Ass'n  vs.  People,  119  U.  S.,  110.  Generally  a  con- 
tract valid  where  made  is,  jure  gentium,  valid  everywhere,  but 
*^no  nation  is  bound  to  recognize  or  enforce  any  contracts  which 
are  injurious  to  its  own  interests  or  those  of  its  own  subjects:"" 
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Story,  Confl.  Laws  (8th  Ed.),  §  242;  Bish.,  Cont,  §  473;  Bor., 
Int.  St.  Law,  c.  2,  §  1;  Carroll  vs.  City  of  East  St.  Louis,  67  111., 
568;  Assurance  Co.  vs.  Rosenthal,  55  111.,  85;  Mor.,  Priv.  Corp., 
§  695.  It  is  upon  this  principle  that  it  is  universally  held  "that 
corporations  of  one  State  have  no  right  to  exercise  their  fran- 
chises in  another  State,  except  upon  the  assent  of  such  other 
State,  and  upon  such  terms  as  may  be  imposed'  by  the  State 
where  the  business  is  to  be  done:"  Insurance  Co.  vs.  Raymond, 
70  Mich.,  501,  and  cases  cited  on  page  502,  70  Mich.,  and  page 
482,  38  N.  W.  And  it  is  upon  this  principle  that  our  statute 
rests.  It  prescribes  the  conditions  ux)on  which  insurance  com- 
panies may  exercise  their  franchises  in  this  State,  and  forbids 
their  exercise,  under  penalty,  except  upon  compliance  with 
those  conditions.  It  does  not  forbid,  under  penalty  or  other- 
wise, the  insurance  of  property  situate  in  this  State,  in  another 
State,  in  companies  organized  under  the  laws  thereof,  and  exer- 
cising their  franchises  in  such  State,  nor  declare  such  contracts 
void;  and  it  cannot  be  doubted  that,  if  the  T.  A,  Miller  Lumber 
Co.  were  seeking  to  enforce  this  contract  in  this  State,  it  would 
be  upheld  against  the  insurance  company,  and  as  that  com- 
pany has  in  good  faith  discharged  the  obligations  of  its  con- 
tract to  the  lumber  company,  and  thereby  become  subrogated 
to  the  rights  of  the  lumber  company  against  the  defendant  rail- 
road company,  which  is  the  right  sought  to  be  enforced  in  this 
action,  it  follows  that  this  right,  tinctured  with  no  wrong, 
must  be  sustained:  Insurance  Co.  vs.  Walsh,  18  Mo.,  230;  In- 
surance Co.  vs.  Kinyon,  37  N.  J.  Law,  33;  Lamb  vs.  Bowser,  7 
Biss.,  315,  Fed.  Cas.,  No.  8,008;  Marine  Ins,  Co.  vs.  St.  Louis,  I. 
M.  &  S.  By.  Co.,  41  Fed.,  643;  Phoenix  Ins.  Co.  vs.  Erie  &  W. 
Transp.  Co.;  117  U.  S.,  312, 1176;  St.  Louis,  A.  &  T.  By.  Co.  vs. 
Fire  Ass'n,  55  Ark.,  163;  Hyde  vs.  Goodnow,  3  N.  Y.,  266; 
Foundry  Co.  vs.  Augustine,  6  Wash.,  67;  Lester  vs.  Webb,  5 
Allen,  569;  Phenix  Ins.  Co.  vs.  Pennsylvania  Co.  (Ind.  Sup.); 
Insurance  Co.  vs.  Bogers  (Colo.  App.).  The  policy  of  the  law 
is  not  what  the  court  may  think  that  policy  should  be,  but 
what  the  legislature  declares  it  to  be.  Finding  no  error,  the 
judgment  of  the  circuit  court  is  affirmed.    All  concur. 
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SUPREME  COURT  OF  ARKANSAS. 

STATE 

V8. 

LANCASmRE  FIRE  INS.  CO.^ 

An  act  of  Arkansas  provided  that  any  corporation,  partnership)  or  individual 
entering  into  any  combioation  or  agreement  to  tix  the  price  of  insurance 
against  fire  should  be  judged  guilty  of  conspiracy,  and  subject  to  a  penalty.. 

ffeldf  That  the  fact  that  the  Legislature,  before  its  passage,  knew  that  the 
attorney-general  construed  the  act  to  mean  that  no  &Teifn  ooropration 
could  do  business  there  which  entered  into  a  combination  to  nx  rates 
anywhere  in  the  world,  and  rejected  an  amendment  which  would  limit 
its  operation  to  Arkansas,  does  not  conclusively  show  that  the  Legislature 
adopted  his  construction. 

HM,  That  such  legiiilation  would  be  unconstitutionifl  and  void  as  to  such 
exterritorial  portion,  and  therefore  such  construction  should  not  be 
adopted  unless  required. 

Held,  That  the  Legislature  did  not  intend  the  act  to  apply  to  combinations 
outside  the  State  and  not  affecting  its  interests. 

Statement  of  facts  by  Riddick,  J. 
The  attorney-general  of  the  State  filed  a  complaint  against 
the  defendant,  Lancashire  Fire  Insurance  Company,  alleging: 
that  it  was  a  foreign  corporation,  organized  under  the  laws  of 
England;  that  it  was,  on  and  after  March  G,  1899,  engaged  in 
the  business  of  insuring  property  in  this  State  against  loss  or 
damage  by  fire;  and  that  while  so  engaged  it  became  and  was 
a  member  of  a  pool  or  combination  with  other  corporations  en- 
gaged in  a  similar  business,  to  regulate  or  fix  the  price  or  pre- 
mium to  be  paid  for  insuring  property  against  loss  or  damage 
by  fire;  wherefore  he  asks  judgment  against  said  company  for 
the  sum  of  $5,000.  The  defendant  company  filed  its  answer,  ad- 
mitting that  it  was  engaged  in  the  business  of  insuring  prop- 
erty against  loss  or  damage  by  fire,  as  alleged  in  the  complaint, 
but  denied  that  while  so  engaged  in  business  of  insuring  prop- 
erty in  this  State  it  became  or  was  a  member  of  any  pool  or 
combination,  either  in  this  State  or  elsewhere,  for  the  purpose 
of  fixing  or  regulating  the  price  or  premium  to  be  paid  for  in- 
suring property  in  this  State  against  loss  or  damage  by  fire, 
etc.  The  State,  by  her  attorney,  filed  a  demurrer  to  this  an- 
swer, on  the  ground  that  it  did  not  state  facts  suflBicient  to  con- 
stitute a  valid  defense.    The  circuit  court  overruled  the  de- 

*  D9ciMlon  r«ndertd,  Msy  07, 1899.    See  alto  case  of  State  ts.  iEftna  Fire  Ina.  Co,  in  thla  num. 
ber  of  the  Jonn&al.  * 
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murrer,  and,  the  State  electing  to  stand  on  its  demnirer,  final 
judgment  was  entered  against  it,  from  which  judgment  the 
State  appealed. 

Jeff.  Davis,  Att'j-^en.,  and  Chas.  Jacobsom  (Jesse  C.  Habt  and 
Hal  L.  Norwood,  of  counsel),ybr  the  State. 

EosE,  HEMiNawAT  &  EosE,  Blackwood  &  Williams,  Ck>cKBiLL  &  Oock- 
BiLL,  Dodge,  Johnson,  Cabroll  &  Pemberton,  J.  M.  Moore,  and 
Morris  M.  Ck)HN,/or  Appellee, 

BiDDiCK,  J.  (after  stating  the  facts). 

This  is  an  action  against  a  foreign  insuran,ce  company  in 
which  the  State,  through  her  attorney-general,  claims  a 
penalty  of  |5,000.  The  question  presented  is  whether  a  foreign 
corporation,  doing  a  fire  insurance  business  in  this  State,  sub- 
jects itself  to  a  penalty,  under  the  recent  statute  against  trusts 
and  combinations,  by  entering  into  an  agreement  with  other 
insurance  companies  for  the  purpose  of  fixing  rates  of  insur- 
ance in  foreign  countries,  when  such  agreement  is  neither 
made  in  this  State,  nor  intended  in  any  way  to  affect  the  prices 
or  premiums  to  be  paid  for  insuring  property  in  this  State.  As 
the  legislature  has  the  power  to  entirely  exclude  foreign  insur- 
ance companies  from  doing  business  in  this  State,  it  can,  of 
course,  dictate  the  terms  upon  which  such  companies  may  do 
business  here.  The  whole  matter  rests  in  the  discretion  of  the 
legislature:  Paul  vs.  Virginia,  8  Wall.,  168.  There  is  no  con- 
troversy on  this  point,  but  the  attorney-general  contends  that 
no  insurance  company,  while  a  member  of  a  trust  or  combina- 
tion to  fix  rates  in  any  portion  of  the  world,  can  do  business 
here  without  becoming  liable  to  a  penalty  under  our  statute. 
The  defendant,  on  the  other  hand,  denies  that  the  language  of 
the  statute  in  question  carries  the  meaning  contended  for  by 
the  attorney-general,  and  the  question  before  us  has  reference, 
not  to  the  power  of  the  legislature, — for  that  is  conceded, — but 
to  the  proper  construction  and  meaning  of  the  statute. 

The  statute  in  question,  so  far  as  it  affects  this  case,  pro- 
vides that 

"Any  corporation  organized  under  the  laws  of  this  State 
or  any  other  State  or  country,  and  transacting  or  conducting 
any  kind  of  business  in  this  State,  or  any  partnership  or  in- 
dividual ♦  ♦  ♦  who  shall  create  or  enter  into  or  become 
a  party  to  any  pool  agreement,  contract,  combination,  asso- 
ciation or  confederation  to  fix  or  limit  the  "price  or  premium 
to  be  paid  for  insuring  property  against  loss  or  damage  by 
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lire,  shall  be  deemed  and  adjudged  guilty  of  a  conspiracy  to 
defraud  and  be  subject  to  the  penalties  as  provided  by  this 
act."    Act  March  6, 1899. 
Another  section  provides  that 

"Any  person  or  corporation  violating  any  provisions  of 
the  act  shall  forfeit  not  less  than  1200  nor  more  than  f5,000 
for  every  such  offense,  and  each  day  such  corporatio'n  or  per- 
son shall  continue  to  do  so  shall  be  a  separate  offense." 
Before  proceeding  to  discuss  the  language  of  this  statute,  we 
will  notice  an  argument  on  the  part  of  the  attorney-general  to 
the  effect  that  the  intention  of  the  legislature  that  this  statute 
should  have  the  broad  meaning  contended  for  by  him  is  con- 
clusively shown  by  the  fact  that,  after  he  had  placed  such  con- 
struction upon  the  statute,  the  legislature  rejected  a  proposed 
amendment    expressly    limiting    its    effect    to    combinations 
formed  to  affect  prices  in  this  State.    This  argument  assumes 
that  the  only  reason  moving  members  of  the  legislature  to  op- 
pose such  amendment  was  that  they  agreed  with  the  attorney- 
general  in  his  construction  of  the  act,  and  desired  the  act  to 
stand  as  he  construed  it.    But  how  can  we  know  that  this  as- 
sumption is  true?    While  some  members  may  have  acted  from 
that  motive,  is  it  not  just  as  reasonable  to  suppose  that  others 
differed  with  him  in  his  construction  of  the  law,  and  voted 
against  the  amendment  on  the  ground  that  it  was  unnecessary 
and  a  needles  waste  of  time  to  pass  an  amendment  in  order  to 
make  the  law  mean  what  they  supposed  it  already  meant?  The 
settled  rule,  established  by  the  highest  authority,  is  that 'but 
little  weight  should  be  attached  to  expressions  of  individual 
members  of  the  legislature,  or  to  the  fact  that  certain  amend- 
ments were  rejected :  Aldridge  vs.  Williams,  3  How.,  24,  opin- 
ion by  Chief  Justice  Taney ;  Black,  Interp.  Laws,  226.    These 
matters  are  liable  to  be  misunderstood.    It  is  not  always  true 
that  those  members  who  speak  are  the  most  influential,  or  that 
those  who  speak  express  the  views  of  those  who  do  not  speak, 
and  we,  therefore,  have  no  means  of  knowing  the  reasons  that 
influenced  the  legislature  in  voting  down  the  amendment.    To 
determine  the  meaning  of  a  statute,  the  courts  must  look 
mainly  to  the  language  of  the  act  itself;  for  that  is  the  final 
expression  of  the  legislative  will,  and  therein  must  such  will 
and  intention  be  sought.    Whatever  the  legislature  may  have 
intended,  such  intention  can  have  no  effect  unless  expressed  in 
the  statute,  for  this,  being  a  penal  statute,  cannot  be  extended 
by  implication.    It  would  be  in  the  highest  degree  unjust  to 
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punish  conduct  not  clearly  forbidden  by  the  law.  itself :  Casey 
vs.  State,  53  Ark.,  336.  And  so,  to  quote  the  words  of  a  recent 
opinion  of  the  Supreme  Court  of  the  United  States,  **we  are 
left  to  determine  the  meaning  of  this  act  as  we  determine  the 
meaning  of  other  acts,  from  the  language  used  therein :"  U.  S^ 
vs.  Trans-Missouri  Freight  Ass'n,  166  U.  S.,  318. 

The  words  of  the  statute  to  which  counsel  for  State  attach 
such  a  wide  meaning  are,  "any  corporation,"  "any  partnership 
or  individual,"  "any  pool,  agreement,  contract,  combination." 
It  will  be  noticed  that  these  are  general  words.  The  statute 
nowhere  expressly  says  that  it  was  intended  to  have  the  wide 
extraterritorial  effect  which  the  construction  of  counsel  for  the 
State  necessarily  imputes  to  it. 

Now,  in  determining  the  meaning  of  this  statute,  we  must 
keep  in  mind  certain  well-known  rules  of  construction,  based 
on  reason,  and  so  well  settled  that  members  of  the  legislature 
must  be  supposed  to  have  been  familiar  with  them,  and  to  ha?e 
had  them  in  view,  in  framing  the  law.  One  of  these  rules  is 
that  the  legislature  is  presumed  to  intend  that  its  statutes 
shall  not  apply  to  acts  or  contracts  done  or  effected  beyond  the 
limits  of  the  State,  and  having  no  reference  to,  or  effect  upon, 
persons  or  property  in  this  State.  As  the  legislature  of  each 
State  assembles  to  legislate  especially  for  the  benefit  of  the 
people  of  that  State,  it  is  reasonable  to  suppose,  when  the 
statute  does  not  expressly  show  to  the  contrary,  that  it  was- 
not  designed  to  punish  acts  done,  or  contracts  made,  in  foreign 
countries,  and  affecting  only  the  people  of  such  countries.  For 
this  reason,  although  the  legislature  may  use  general  words, 
such  as  "any"  or  "all,"  in  describing  the  persons  or  acts  to 
which  the  statute  applies,  still  it  does  not  follow  that  the  law 
has  an  extraterritorial  effect;  for  it  is  presumed  that  the  legis- 
lature did  not  intend  it  to  have  such  effect  unless  the  language 
of  the  statute  admits  of  no  other  reasonable  interpretation: 
Bond  vs.  Jay,  7  Cranch,  350.  The  reports  furnish  numerous 
instances  of  the  application  of  this  rule,  by  which  general 
words  used  in  statutes  are  taken  as  limited  to  cases  within  the 
jurisdiction  of  the  legislature  passing  the  statute,  and  confin- 
ing its  operation  to  matters  affecting  persons  and  property  in 
such  jurisdiction.  It  will  be  necessary  to  notice  only  a  few  of 
such  cases. 

In  the  case  of  United  States  vs.  Palmer  (3  Wheat,  610), 
there  was   a  prosecution   under  a   statute   which   provided 
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for  the  prosecution  and  punishment  of  "any  person  or 
persons''  committing  murder  or  robbery  upon  the  high 
seas.  Chief  Justice  Marshall,  discussing  in  that  case  the 
question  whether  the  act  applied  to  all  persons  committing 
such  crimes,  or  only  to  those  owing  allegiance  to  the  United 
States  or  committing  the  offense  against  her  citizens,  said  that 
no  doubt  congress  had  power  to  enact  laws  punishing  pirates, 
although  they  may  be  foreigners  and  may  have  committed  no 
particular  offense  against  the  United  States.  He  admitted 
that  the  words,  "any  person  or  persons,"  used  in  the  statute, 
were  broad  enough  to  eompi*ehend  every  human  being;  but  he 
said  that  such  general  words  must  be  limited  in  some  degree, 
and  he  held  that  it  was  offenses  against  the  United  States,  not 
offenses  against  the  human  race,  that  congress  by  the  law  in- 
tended to  punish.  "Every  nation,"  he  said,  "provides  for  such 
offenses  the  punishment  its  own  policy  may  dictate,  and  no 
general  words  of  a  statute  ought  to  be  construed  to  embrace 
them  when  committed  by  foreigners  against  a  foreign  govern- 
ment." 

So,  a  learned  English  court,  construing  an  act  of  parliament 
which  abolished  certain  weights  and  measures,  and  enacted 
"that  any  contract,  bargain,  or  sale  made  by  any  such  weights 
or  measures  shall  be  wholly  null  and  void,"  held  that  the  gen- 
eral words  used  in  the  law  should  be  limited  to  contracts  in 
which  the  goods  bought  or  sold  were  to  be  weighed  in  that 
country,  and  that  the  statute,  though  the  words  used  were  as 
broad  as  those  under  consideration  here,  had  no  application  to 
contracts,  though  made  in  England,  when  the  goods  were  to  be 
weighed  in  a  foreign  country:  Rosseter  vs.  Cahlmann,  8  Ex. 
Ch.,  361. 

If  it  were  necessary,  hundreds  of  cases  and  statutes  tould  be 
referred  to  in  which  general  words  are  thus  limited.  It  is  com- 
mon for  penal  statutes  to  contain  general  words  such  as  "any" 
or  "all,"  in  order  to  cover  all  persons  of  the  kind  referred  to  in 
the  State  where  the  legislature  assembles;  but  these  general 
words  must  necessarily  be  treated  as  limited  in  some  respects, 
otherwise  innumerable  conflicts  between  the  laws  of  different 
States  and  countries  would  result,  and  unutterable  confusion 
be  brought  into  the  law.  Among  the  vast  number  of  cases 
construing  such  statutes,  it  is  doubtful  if  one  can  be  found  in 
which  such  general  words  have  not  been  treated  as  limited  to 
some  extent,  for  it  is  unusual  for  a  legislature  to  intend  that 

VOL.  XXVIII.-39 
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its  statutes  shall  apply  over  the  whole  world.  For  these  rea- 
sons, we  think  the  words,  "any  pool  or  combination,"  used  in 
the  statute  here,  must  also  be  treated  as  limited,  and  we  can- 
not adopt  the  broad  construction  contended  for  by  the  State's 
counsel. 

The  cases  cited  by  the  attorney-general  on  this  point  do  not, 
we  think,  support  his  construction  of  this  statute.  Take  for 
instance,  the  case  of  Leonard  vs.  Com.  (112  Pa.  St.,  620),  cited 
by  him,  in  which  the  court  construed  a  section  of  the  constitu- 
tion of  Pennsylvania  which  pro  voided  that  "any  person  who 
shall  while  a  candidate  for  office  be  guilty  of  bribery,  fraud  or 
willful  violation  of  any  election  law  shall  be  forever  disquali- 
fied from  holding  any  office  of  trust  or  profit  in  this  common- 
wealth.^'  The  court  held  that  this  meant  "any  election  law 
then  in  existence  or  thereafter  to  be  passed  by  the  legislature, 
which  that  body  had  a  right  to  pass.''  It  will  be  notice<i  that 
the  court  limited  the  general  words  "any  election  law"  to  laws 
passed  by  the  legislature  of  Pennsylvania.  But,  if  the  court 
had  applied  the  rules  of  construction  contended  for  here  by 
counsel  for  the  State,  the  words,  "any  election  law,"  ^vrould 
have  included  the  election  laws  of  every  State  or  country,  so  as 
to  prohibit  persons  violating  such  laws  in  another  State  from 
afterwards  holding  office  in  Pennsylvania.  But  no  such  broa^ 
construction  was  suggested  by  either  court  or  counsel  in  that 
^se. 

Again,  take  the  illustration  that  the  attorney-general  makes 
of  a  man  in  Missouri  who  shoots  and  kills  a  person  in  this 
State.  He  says  that  such  a  man  could  be  indicted  and  P^°' 
ished  here.  Suppose  that  this  is  so,  still  the  argument  is  ^^^ 
in  point,  for  the  defendant  here  denies  that,  either  in  MiBSOuri 
or  elsewhere,  it  has  entered  into  or  made  any  combination  ^^ 
affect  rates  in  this  State.  In  other  words,  to  continue  the  il*"f' 
tration,  it  denies  that  it  has  shot  or  killed  any  man  in  ^*^ 
State,  yet  the  State,  by  its  demurrer,  says  that  this  is  no^  ^ 
good  answer. 

But  fet  us  follow  the  argument  of  counsel  for  the  State,  ^ 
see  whither  it  would  lead.    The  defendant  company  is  nn  '^^^' 
lish  corporation,  engaged  in  the  business  of  fire  insurance- 
may,  and  probably  does,  carry  on  such  business,  not  au'^ 
America,  but  also  in  Europe  and  Asia.     Now,  under  tb^  ^^ 
struction  which  counsel  for  the  State  seeks  to  have  placed 
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this  statute,  if  this  English  compan3%  while  doing  business 
here,  should,  at  its  office  in  England,  enter  into  an  agreement 
with  other  foreign  companies,  for  the  purpose  of  fixing  rates 
of  fire  insurance  in  Hong  Kong  or  in  the  city  of  Canton,  China, 
it  would  at  once  become  liable  to  a  penalty,  under  our  statute; 
fo4 counsel  for  the  State  contend  that  the  words,  "any  pool  or 
combination,"  used  in  the  statute,  embrace  such  combinations 
in  any  portion  of  the  world.  This,  we  admit,  is  the  logical  re- 
sult of  their  construction  of  the  law.  There  is  no  middle 
ground.  Either  the  act  applies  only  to  combinations  affecting 
I)ersons,  property,  or  prices  in  this  State,  or  its  scope  is  unlim- 
ited. If  this  be  the  meaning  of  the  statute,  then,  if  the  attor- 
ney-general was  informed  that  a  company  doing  business  here 
had  entered  into  a  combination  in  Japan  or  South  Africa  fixing 
rates  of  fire  insurance  in  those  countries,  he  would  be  required 
to  institute  an  inquiry,  and  perhaps  to  take  proof.  It  is  easy 
to  see  that,  under  such  a  law,  litigation  might  take  a  wide 
range,  for  the  field  of  evidence  would  be  as  wide  as  the  habit- 
able globe.  Investigations  of  that  kind  would  be  exi)ensive. 
The  time  of  the  attorney-general  and  the  courts  of  the  State 
would  often  be  consumed  by  controversies  concerning  trusts 
and  combinations  in  different  parts  of  the  world,  having  no 
reference  to,  or  effect  upon,  the  people  of  this  State.  If  the 
legislature  intended  the  statute  to  have  such  a  broad  scope,  it 
should  have  expressly  said  so  in  plain  words. 

It  is  so  unusual  for  a  legislature  to  intend  that  its  acts  shall 
have  such  world-wide  effect  that  courts  are  never  justified  in 
putting  such  construction  upon  them,  if  their  language  admits 
of  any  other  reasonable  interpretation :  Bond  vs.  Jay,  7  Cranch, 
350.  Such  a  construction  might  result  in  defeating  the  main 
purpose  in  passing  the  act,  for  it  is  evident  that  one  object  in 
passing  the  act  was  to  encourage  competition.  By  preventing 
the  combinations  and  agreements  named  in  the  act,  the  legis- 
lature wisely  intended  to  stimulate  competition,  and  thus  re- 
duce prices.  But  it  might  happen  that  a  company  willing  to 
lower  prices  here  might,  by  force  of  circumstances,  be  com- 
pelled to  enter  such  combinations  in  certain  foreign  countries 
whose  laws  permit  them.  If  such  a  company  can  for  that  rea- 
son only  be  shut  out  from  doing  business  here,  although  its 
contract  as  to  prices  in  such  fpreign  country  had  no  reference 
to,  OB  effect  upon,  prices  here,  competition,  instead  of  being  in- 
creased, might  be  lessened,  and  prices  thereby  increased. 
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Again,  this  statute  not  only  forbids  corporations  from  enter- 
ing into  pools  and  combinations,  but  it  also  forbids  individu- 
als, persons,  and  partnerships,  and  they  are  subjected  to  like 
penalties.  Now,  while  the  legislature  can  dictate  the  terms 
under  which  corporations  of  other  States  may  do  business 
here,  it  does  not  have  such  control  of  the  citizens.  If  a  mer- 
chant of  Missouri,  doing  business  also  in  this  State,  should  en- 
ter into  a  pool  or  combination  in  Missouri  to  regulate  prices 
there,  but  not  intended  to  have  effect  in  this  State,  our  legisla- 
ture could  not,  on  that  account,  prevent  him  from  doing  busi- 
ness here  or  subject  him  to  a  penalty.  So  if  we  adopt  the  con- 
struction contended  for  by  the  attorney-general,  we  must  as- 
sume, as  to  a  portion  of  the  statute,  that  the  legislature  was 
attempting  to  do  somethipg  it  plainly  had  no  right  to  do,  and 
liuch  porticm  must  be  treated  as  unconstitutional  and  void. 
But  the  courts  always  endeavor  to  avoid  declaring  an  act,  or 
any  part  thereof,  unconstitutional.  If  it  can  reasonably  be 
done,  they  avoid  such  a  result  by  giving  the  statute  such  a  con- 
struction as  will  enable  it  to  take  effect  in  all  its  parts;  for  the 
presumption  is  that  the  legislature  intended  the  whole  act  to 
take  effect.  This  furnishes  another  reason  why  the  construc- 
tion contended  for  by  counsel  for  the  State  should  not  be 
adopted. 

Our  conclusion  is  that  this  statute  does  not  apply  to  pools  or 
combinations  formed  outside  of  this  State,  and  not  intended  to 
affect,  and  which  do  not  affect,  persons,  property,  or  prices  of 
insurance  in  this  State.  In  other  words,  we  are  of  the  opinion 
that  the  legislature,  by  this  act,  did  not  intend  to  prohibit  or 
punish  acts  done,  or  agreements  made,  in  foreign  countries,  by 
corporations  doing  business  here,  when  such  acts  or  agree- 
ments have  reference  only  to  persons,  property,  or  prices  in 
such  foreign  countries.  We  therefore  hold  that  the  answer 
sets  up  a  valid  defense,  and  that  the  demurrer  thereto  was 
properly  overruled.  Entertaining  no  doubt  of  the  correctness 
of  the  judgment  of  the  circuit  court,  the  same  is  affirmed. 

Wood,  J.  (concurring). 

The  proposition,  when  analyzed,  is  exceedingly  simple.  The 
legislature  has  no  extraterritorial  power  to  punish  crime.  The 
crime  specified  in  this  act  is  the  entering  into,  becoming  "a 
member  of,  or  a  party  to,  any  pool,"  etc.,  "to  fix  or  limit  the 
prices  or  premiums  to  be  paid  for  insuring  property  against 
loss  or  damage  by  fire,"  etc.    If  a  foreign  corporation  doing 
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siness  in  this  State  enter  into,  or  become  a  member  of,  this 
ol  or  trust  beyond  the  limits  of  the  State,  then  the  crime  is 
larly  comtaitted  beyond  the  limits  of  the  State,  linless  the 
ol  or  trust  is  to  fix  the  premiums  for  insuring  property  in 
kansas,  in  which  event  the  crime  put  in  motion  in  the  for- 
:n  State  takes  effect  and  becomes  complete  in  Arkansas, 
st  as  in  the  cases  cited  by  the  attorney-general,  where  a  man 
one  State  throws  a  stone  or  shoots  a  gun  across  the  line  and 
Is  a  man  in  another  State,  or  forms  a  conspiracy  in  one 
ite  to  burn  or  destroy  property  in  another  State,  the  crime, 
such  cases,  becomes  complete  where  the  person  is  killed,  or 
lere  the  property  is  destroyed.  But  where  the  foreign  cor- 
ration  enters  into,  and  becomes  a  member  of,  a  pool  or  trust 
a  foreign  State,  which  does  not  purport  to,  and  does  not,  in 
y  manner  affect  the  property  of  the  people  of  this  State,  of 
irse  no  crime  is  committed  in  this  State, 
rhe  legislature  certainly  did  not  intend  to  make  a  crime  and 
nish  the  mere  act  of  doing  business  in  this  State  by  a  foreign 
lurance  company,  although  a  member  of  a  pool  or  trust, 
lether  in  or  out  of  the  State;  for  the  very  gravamen  of  the 
me  is  entering  a  pool  or  trust  to  fix  the  price  or  premiums  to 
paid  for  insuring  property,  etc.  Now,  suppose  the  member 
the  pool  or  trust  in  the  foreign  State  proposed  to  do  busi- 
3S,  and  did  business,  in  Arkansas  on  a  strictly  competitive 
8l8,  which  tended  to  cheapen  and  lower  the  rates  of  ihsur- 
ce  to  the  people  of  this  State;  could  any  dispassionate  law- 
p  say  that  the  legislature  intended  by  this  act  to  punish  such 
beneficial  and  commendable  deed  as  that?  Certainly  not. 
e  legislature  manifestly  was  intending  to  correct  an  evil  ex- 
ing  which  affects,  or  might  affect,  injuriously  the  people  of 
s  State. 

Now,  the  prohibiting  of  foreign  corporations  from  doing 
siness  in  this  State  on  any.  terms  and  conditions  that  the 
^slature  may  prescribe  is  one  thing,  and  the  punishing  of 
?m  for  any  crime  they  may  commit  is  another,  and  entirely 
ferent,  thing.  As  to  the  former, — the  privilege  to  do  busi- 
ss, — the  legislature  had  the  power  to  say:  "Foreign  Cor- 
rations,  you  cannot  do  business  in  this  State  if  you  are  a 
jmber  of  a  pool  or  trust  to  fix  or  limit  prices  anywhere  in  the 
de  world.''  As  to  the  latter, — ^the  entering  the  pool  or  trust, 
&y  could  only  say:  "You  will  be  punished  with  the  severe 
nalties  demanded  by  the  act  if  you  are  a  member  of  a  pool  or 
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trust  to  fix  the  price  or  premium  upon  property  in  Arkansas." 
As  the  legislature  had  no  power  to  punish  foreign  corporations 
for  becoming  members  of  a  pool  or  trust  outside  of  the  State, 
which  do  not  propose  to  affect  prices  in  the  State,  and  as  it  did 
have  full  power  to  punish  them  for  entering  pools  or  trusts  to 
affect  prices  or  premiums  in  Arkansas,  and  also  to  forfeit  their 
right  to  do  business  in  this  State,  is  it  not  conclusive  that  they 
intended  by  the  words,  **any  pool  or  trust,"  to  mean  any  pool 
or  trust  to  fix  the  price  or  premium  on  property  in  this  State? 
We  must  not  convict  the  legislature  of  doing,  or  attempting  to 
do,  a  vain  and  idle  thing.  Had  the  legislature  intended  to  exclude 
foreign  corporations  that  were  members  of  a  pool  or  trust  any- 
where in  the  world  to  fix  prices  anywhere,  how  easy  would  it 
have  been  to  have  made  it  unlawful  for  such  corporations  to  do 
business  in  this  State,  and  to  have  provided  sufficient  penalties 
for  the  violation  of  such  law  to  secure  its  enforcement!  But 
no  such  thing  as  that  was  provided  in  the  act  under  considera- 
tion. The  purpose  of  the  legislature  is  doubtless  correctly  re- 
flected in  the  title,  "An  act  providing  for  the  punishment  of 
pools,  trusts  and  conspiracies  to  control  prices,'*  etc.  The  fact 
that  the  legislature  embraced  the  other  persons  named  in  the 
act  along  with  foreign  corporations  shows  that  it  intended 
that  these  corporations  might  be  considered  as  violating  the 
Jaw  in  the  same  way  as  any  ** partnership  or  individual  or  any 
other  association  or  persons  whatsoever"  might  do.  It  is  an 
egregious  mistake  to  suppose  that  a  foreign  corporation  is 
guilty  of  an  offense  for  merely  doing  business  in  this  State,  or 
to  consider  the  act  of  doing  business  as  an  element  of  the  of- 
fense under  this  law.  It  would  be  no  more  an  offense  for  them 
to  do  business  than  for  domestic  corporations  or  individuals  to 
do  business.  Foreign  corporations  are  expressly  authorized 
to  do  business.  The  doing  of  business  by  them  is  not  an  ingre- 
dient of  the  offense  at  all.  The  words,  "and  transacting  or 
conducting  any  kind  of  business  in  this  State,"  applied  to 
them,  are  used  in  the  sense  merely  of  descriptio  personarum. 
They  merely  indicate  that  these  corporations  are  within  the 
legislative  jurisdiction  because  of  the  fact  of  their  doing  busi- 
ness in  this  State.  There  are  no  separate  acts  conjoined,  as 
the  attorney-general  supposes  and  argues,  but  one  act.  The 
proof  which  would  establish  the  crime  would  also  establish  the 
forfeitures  of  the  right  to  do  business  in  the  State.  The  legisla- 
ture could  both  forfeit  the  right  of  the  insurance  company  to  do 
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isiness  and  punish  for  the  crime  of  entering  a  pool  or  trust  to 
:  the  price  or  premium,  if  the  act  was  done  in,  or  became  com- 
ite  and  effectual  in,  Arkansas,  but  it  could  not  punish  for  the 
ime  unless  it  did.  Therefore,  the  fact  that  the  legislature 
s  included  individuals  and  domestic  and  foreign  corpora- 
ns,  and  has  prescribed,  as  a  result  of  the  violation  of  this 
t,  both  a  penalty  for  the  crime  committed  and  a  forfeiture  of 
3  right  to  do  business,  shows  conclusively  \hat,  as  to  foreign 
rporations,  it  could  only  have  intended  to  reach  such  of  these 
[•porations  as  were  in  a  pool  or  trust  in  this  State  or  in  a  for- 
:n  State  to  regulate  prices  in  this  State. 


SUPREME  COURT  OF  MISSOURI. 

Division  No.  2. 


RISSLER 


[ERICAN  CENT.  INS.  CO.  OF  St.  Louis.* 

d  policy  was  in  specific  amouixts  on  furniture  and  fixtures  and  on  stock. 
Idy  That  where  the  petition  alleges  loss  on  both  classes  through  one  firer 

there  being  but  one  cause  of  action,  though  there  might  be  defenses  as  to 

one  class  not  applicable  to  the  other,  the  plaintiff  was  not  required  to 

elect  which  cause  of  action  he  would  prosecute. 
D  policy  stipulated  for  an  annual  inventory,  and  the  keeping  of  books  of 

account. 
Id,  That  the  defendant  was  entitled  to  demand  the  production  of  the 

books,  but  evidence  was  admissible  as  to  the  yalue  of  property  destroyed, 
e  application  signed  by  insured  was  a  warranty,  but  was  filled  in  by  the 

agent,  who,  when  the  insured  stated  his  last  inventory  had  been  taken  in 

1S94  or  1895,  and  offered  to  ascertain,  replied  it  was  immaterial,  and 

wrote  1895,  whereas  it  was  1894, 
Id,  That  where  the  agent  was  authorized  to  contract;  the  company  was 

estopped  to  set  up  a  breach  of  warranty. 

Fyke,  Yates  &  Fyke,  for  Apellant. 

W.  F.  Johnson  and  W.  M.  Williams,  for  Respondent. 

Gantt,  p.  J. 
This  is  an  action  on  a  policy  of  insurance  issued  by  defend- 
t  to  plaintiff.    The  policy  contains  this  provision: — 

"In  consideration  of  the  stipulations  herein  named,  and  of 
172.85  premium,  the  American  Central  Insurance  Company 
of  St.  Louis  does  insure  George  C.  Rissler  for  the  term  of  one 
year  from  the  twenty-first  day  of  December,  1895,  at  noon, 
against  all  direct  loss  or  damage  by  fire,  except  as  herein- 

Deoiiion  reodered.  June  6, 1899. 
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after  provided,  to  an  amount  not  exceeding  f4,700,  to  the  fol- 
lowing described  property,  while  located  and  contained  as 
described  herein,  and  not  elsewhere,  to  wit,  f200  on  store 
and  office  furniture  and  fixtures,  including  show  cases  and 
iron  safe;  |4,500  on  stock  of  general  merchandise.'- 

The  petition  is  one  count.  Defendant  filed  a  motion  to  com- 
pel plaintiff  to  elect  upon  which  cause  of  action  stated  in  the 
petition  he  would  rely,  which  motion  warf  overruled,  and  de- 
fendant excepted.  The  risk  was  solicited  by  E.  H.  Harris,  a 
banker  at  Pilot  Grove,  and  agent  of  defendant  at  that  place. 
The  execution  and  delivery  of  the  policy,  the  ownership  of  the 
property  by  plaintiff,  and  its  destruction  by  fire  during  the 
term  covered  by  the  policy  are  not  denied.  In  the  written  ap- 
plication prepared  by  Harris,  the  agent,  is  the  following 
stipulation: — 

"An^  the  said  applicant  hereby  covenants  and  agrees  to 
and  with  said  company  that  the  foregoing  is  a  just,  full,  and 
true  exposition  of  all  the  facts  and  circumstances  in  regard 
to  the  condition,  situation,  value,  and  risk  of  the  property  to 
be  insured,  and  said  answers  are  to  be  considered  the  basis 
upon  which  this  insurance  is  effected,  and  the  same  is  under- 
stood to  be  incorporated  in,  and  as  forming  a  part  and  parcel 
of,  the  policy  to  be  issued  hereon,  and  a  special  warranty  by 
and  upon  the  part  of  the  applicant." 

Plaintiff's  name  was  signed  immediately  under  the  forego- 
ing. In  the  application  the  following  questions  and  answers 
appear: — 

"How  often  do  you  take  an  inventory  of  stock?  A.  Yearly. 
Do  you  carefully  preserve  the  inventory?  A.  Yes.  What 
was  the  date  of  the  last?  A.  January,  1895.  What  was  the 
amount  of  the  last  inventory?  A.  |6,200.  Do  you  keep  a 
cash  book  and  merchandise  account?  A.  Y^es.  Have  you 
ever  suffered  loss  of  property  by  fire?  A.  No." 

It  is  admitted  that  plaintiff  signed  the  application.,  after  the 
answers  were  written  as  above,  with  full  knowledge  that  they 
were  so  written.  The  defendant,  in  its  answer,  sought  to 
avoid  liability  on  the  policy  solely  on  the  ground  that  the 
above  answers  were  untrue;  that  plaintiff  did  not  make  an  in- 
ventory yearly;  did  not  take  an  inventory  January,  1895,  but 
his  last  inventory  was  January,  1894,  and  did  not  amount  to 
16,200,  but  to  f 5,500  only;  and  plaintiff  previous  to  the  time  of 
the  application  had  suffered  loss  by  fire.  The  reply  was  set  up, 
and  the  evidence  introduced  upon  the  trial  established  these 
facts:  E.  H.  Harris,  who  issued  the  policy,  was  the  agent  of 
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he  defendant  company.  He  had  authority  from  it  to  solicit 
Qsurance,  receive  premiums,  and  issue  policies,  which  were 
?ft  with  him  in  blank.  He  could  make  it  a  completed  contract 
f  insurance.  He  visited  plaintiff  at  his  place  of  business,  and 
ffered  to  insure  his  stock  of  goods,  as  well  as  the  furniture 
Dd  fixtures  contained  in  his  storehouse.  Defendant's  said 
gent  had  with  him  a  blank  application,  which  he  filled  up  in 
laintiff's  presence.  When  the  questions  in  regard  to  the  last 
iventory  were  asked,  plaintiff  told  the  agent  that  it  was  taken 
i  1895  or  1894,  and  that  he  did  not  remember  which;  that  he 
ad  said  inventory  in  his  safe;  and  started  to  get  it,  and  give 
le  exact  date.  The  agent  wrote  "1895,"  and  the  amount,  and 
)ld  plaintiff  that  it  was  not  material  to  examine  the  inventory 
>r  the  exact  date;  that  the  train  was  coming  upon  which  the 
^ent  desired  to  leave,  and  asked  plaintiff  to  sign  the  applica- 
on,  which  he  did.  The  agent  said  in  his  testimony  that  Rissler 
)ld  him  that  he  would  look  at  the  inventory,  and  get  its  date, 
ut  that  he  (the  agent)  replied  that  it  did  not  amount  to  any- 
ling  anyhow;  that  the  agent  knew  he  had  taken  the  inventory 
i  1894,  because  he  had  seen  it;  and  that  he  had  a  full  stock  of 
[)ods.  Plaintiff  was  prevented  by  the  agent  himself  from  giv- 
ig  him  the  exact  date,  and  signed  the  application  after  having 
)ld  the  representative  of  the  company  that  he  did  not  know 
hether  the  last  one  was  taken  in  1895  or  1894,  and  upon  the 
^presentation,  by  the  said  agent,  that  it  was  not  material  for 
im  to  be  particular  about  the  exact  date.  In  answer  to  the 
uestion  whether  he  had  ever  suffered  loss  by  fire,  he  called 
le  attention  of  the  agent  to  the  fact  that  Huyett  &  Rissler, 
bout  five  years  before,  had  suffered  a  loss  in  a  company  rep- 
isented  by  said  agent.  Mr.  Harris  replied  that  he  knew  all 
bout  that,  but  the  question  referred  to  fires  where  the  plain- 
ff  was  alone  concerned,  and  that  it  did  not  meah  partnership 
>ss.  The  agent  had  full  information  upon  this  subject,  and  it 
as  expressly  called  to  his  attention  by  plaintiff,  and  the  agent 
^presented  to  plaintiff  that  the  question  did  not  refer  to  any 
>sses,  except  those  sustained  by  him  individually.  The  agent 
rote  and  filled  all  the  answers  in  the  application,  and  upon 
is  statement  that  they  were  satisfactory,  and  that  he  was  in  a 
arry  to  make  the  train,  plaintiff  signed  the  application.  The 
rcuit  court  instructed  the  jury  that,  if  they  believed  the  ap- 
lication  was  prepared  by  the  defendant's  agent,  with  full 
nowledge  as  to  the  date  and  amount  of  the  plaintiff's  last  in- 
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ventory,  and  of  the  loss  by  fire  suffered  by  plaintiff  and  his 
partner  five  years  previous,  and  that  said  agent  had  authority 
to  solicit  insurance  for  defendant,  to  collect  premiums,  and 
issue  its  policies,  and  that  plaintiff  had  truthfully  disclosed  all 
the  facts  to  said  agent,  then  the  policy  would  not  be  avoided 
on  account  of  the  written  answers  contained  in  the  applica- 
tion. Plaintiff,  upon  the  trial,  testified  that  the  goods  de- 
stroyed by  the  fire  were  worth,  at  the  time  of  the  destruction 
thereof,  about  |7,500,  and  his  fixtures  and  furniture  f300  or  f400. 
He  also  proved  the  value  of  the  goods  by  his  two  clerks,  who 
were  familiar  with  the  same.  The  defendant  objected  to  this 
evidence,  because  the  policy  required  that  an  inventory  should 
be  taken,  and  books  kept  showing  the  daily  transactions,  the 
amount  purchased  for  cash  and  on  credit,  and,  if  plaintiff  had 
these  l)ooks,  the  loss  could  be  arrived  at  with  some  certainty, 
and  that  his  opinion  of  the  value  of  the  goods  was  not  compe- 
tent. The  court  overruled  this  objection,  and  permitted  the 
witnesses  to  state  what  the  goods  destroyed  were  worth,  and 
defendant  excepted.  No  notice  was  given  by  the  defendant, 
requiring  the  production  of  the  books  and  papers,  and  no  re- 
quest was  made  for  an  opportunity  to  examine  them.  There 
were  verdict  and  judgment  for  plaintiff  for  the  amount  of  the 
policy,  and  the  case  is  now  here  on  defendant's  appeal.  The 
three  rulings  of  the  lower  court,  referred  to  in  the  above  state- 
ment, are  the  errors  assigned. 

1.  There  was  no  error  in  refusing  to  require  plaintiff  to  elect 
which  cause  of  action  he  would  prosecute.  The  petition  only 
alleged  one  cause  of  action.  When  a  contract  contains  several 
stipulations,  a  petition  whiqh  alleges  breaches  of  the  different 
stipulations  is  not  open  to  the  objection  of  having  joined  two 
causes  of  action  in  one  count:  Comstock  vs.  Davis,  51- Mo.,  569; 
Brooks  vs.  Ancell,  51  Mo.,  178^  Newton  vs.  Miller,  49  Mo.,  298. 
There  is  nothing  in  Traube  vs.  Insurance  Co.  (121  Mo.,  84), 
which  changes  the  rules  of  pleading.  It  was  simply  ruled  in 
that  case  that  the  contract  was  a  severable  one,  and  where,  for 
some  reason,  the  policy  might  be  avoided  as  to  the  real  estate 
insured,  it  might  still  be  good  as  to  the  personal  property. 

2.  The  objection  to  the  testimony  of  plaintiff  as  to  the  value 
of  the  goods  is  clearly  not  tenable.  Let  it  be  granted  that  the 
plaintiff  was  required  to  keep  a  set  of  books,  and  that  defend- 
ant, by  giving  notice,  could  have  required  plaintiff  to  produce 
said  books,  still  this  does  not  change  well-settled  rules  of  evi- 
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Lce,  and  determine  that  nothing  but  the  books  are  evidence- 
)  competency  of  the  books  did  not  render  other  evidence  in- 
ipetent:  Seyfarth  vs.  Railroad  Co.,  52  Mo.,  449.  The  evi- 
ce  was  not  otherwise  objectionable. 

.  The  decisive  point,  however,  in  this  case,  was  raised  by 
demurrer  to  the  evidence,  which  was  based  upon  the  propo- 
[)n  that  the  written  answers  to  the  questions  in  the  applica- 
i  were  not  true,  and  that  the  knowledge  of  the  agent  who 
[)ared  the  application  and  his  construction  of  what  the 
stions  meant  could  not  vary  the  policy.  The  case  certainly 
jents  the  question  very  sharply.  The  evidence  does  not  ad- 
of  a  doubt  that  plaintiff  frankly  and  truthfully  stated  the 
5  facts  to  the  agent  in  regard  to  the  previous  fire  which  had 
troyed  the  store  of  Huyett  &  Rissler,  and  that  the  agent  ad- 
id  him  that  the  question  only  referred  to  a  previous  fire  by 
ch  the  plaintiff  alone  suffered  loss.  Equally  clear  is  the 
:  that,  when  the  question  was  asked  as  to  the  time  when  the 

inventory  was  taken,  plaintiff  distinctly  stated  that  he 
\  not  certain,  but  would  get  the  inventory  itself,  and  ascer- 
i  the  date,  and  was  assured  by  the  agent  that  he  need  not 
it;  that  it  was  not  material  to  look  for  the  date  of  the  in- 
tory;  that  he  knew  he  had  taken  an  inventory  in  1894,  and 
i  in  a  hurry  to  make  the  train,  w^hich  was  then  in  sight,  and 
agent  wrote  "1895,''  and  by  this  means  obtained  plaintiff's, 
lature.  There  is  not  the  slightest  ground  for  charging 
id  or  collusion  between  the  'agent  and  the  plaintiff,  and 
e  is  charged.  Clearly,  the  agent  misled  the  plaintiff  into 
posing — First,  that  the  firm's  fire  should  not  be  reported;. 
,  secondly,  that  the  date  of  the  last  inventory  was  wholly 
laterial.  Do  the  facts  that  his  former  firm  had  been 
ned  out,  and  that  the  last  inventory  was  made  in  1894,  in- 
Ld  of  1895,  under  the  circumstances,  avoid  the  policy? 
a  Parsons  vs.  Insurance  Co.  (132  Mo.,  loc.  cit.,  592),  it  was 
1  by  this  court  "that  an  agent  of  an  insurance  company,  au- 
riized  to  make  contracts  of  insurance  in  the  name  of  his 
icipal,  to  countersign,  issue,  and  deliver  policies,  and  re- 
e  the  premiums  therefor,  is  clothed  with  the  full  authority 
lis  principal,  and  may  waive  conditions  contained  in  the 
ited  policy  he  issues  to  the  insured,  to  whom  he  stands  in 
place  of  his  principal  in  making  the  contract  of  insurance." 

agent,  Mr.  Harris,  in  this  case  had  all  the  powers  enumer- 
i  in  the  Parsons  Case,  and  that  he  waived  the  date  of  the 
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►open  to  doubt  under  the  evidence.  That  such  an  agent  may 
waive  the  printed  stipulations  in  the  policy  is  now  well  sup 
ported  by  the  highest  authority:  1  Joyce,  Ins.,  §§  472,  477,  493, 
and  authorities  cited.  In  2  Wood,  Ins.  (2d  Ed.,  pp.  842,  844), 
it  is  laid  down  by  the  learned  author  that  "in  all  cases  where 
the  agent  filling  up  the  application  is  clothed  with  real  or  ap- 
parent authority  to  make  a  contract  of  insurance,  or  to  insure 
and  to  bind  tJie  company  in  that  respect,  the  agent  knowing 
the  fact,  the  principal  is  estopped  from  claiming  he  has  been 
misled  by  such  omissions  or  misstatement;"  and  "it  has  been 
held  that  the  explanation  of  questions  is  within  the  scope  of 
the  agent's  authority,  and,  if  through  his  direction  or  advice  a 
question  is  erroneously  answered,  the  principal  must  bear  the 
consequences,  and  not  the  assured."  These  conclusions  accord 
with  our  experience.  The  agent  represents  the  company.  He 
is  presumed  to  be  more  intimately  acquainted  with  the  busi- 
ness of  insurance  than  those  whom  he  solicits.  The  average 
man  relies  upon  the  knowledge  and  skill  of  the  agent  to  prop- 
erly prepare  the  application,  and  relies  upon  the  authority 
which  the  agent  assumes.  He  rightly  considers  that,  when 
the  agent  is  told  the  facts,  ,he  knows  which  are  material  and 
which  are  not.  It  is  within  the  apparent  scope  of  the  agent's 
authority  to  decide  what  is  a  satisfactory  answer,  and  when, 
with  full  knowledge  of  the  facts,  he  assures  the  applicant  for 
insurance  that  a  portion  of  them  are  immaterial,  and  himself 
erroneously  misstates  others,  without  the  slightest  suggestion 
of  fraud  on  the  part  of  the  insured,  the  company  who  accredits 
him  must  suffer  from  his  mistakes,  and  not  the  innocent  policy- 
holder: Franklin  vs.  Insurance  Co.,  42  Mo.,  456;  Combs  vs.  In- 
surance Co.,  43  Mo.,  148;  Insurance  Co.  vs.  Olmstead,  21  Mich., 
246;  Kausal  vs.  Association,  31  ^inn.,  17;  Insurance  Co.  vs. 
Wilkinson,  13  Wall.,  222;  Insurance  Co.  vs.  Baker,  94  U.  S., 
610;  Hotchkiss  vs.  Insurance  Co.  (Wis.);  Parsons  vs.  Insur- 
ance Co.,  132  Mo.,  583.  In  the  Combs  Case  this  court  said, 
"where  the  disclosure  respecting  the  solicited  risk  is  frank  and 
full,  and  the  insurance  company  accepts  it  and  appropriates 
the  premiums,  and  a  subsequent  loss  occurs,  the  indemnity 
contracted  for  should  be  fairly  met  and  realized  to  the 
assured." 

This  case  presents  the  naked  question  whether  an  insured 
must  lose  his  insurance  because  the  agent  to  whom  he  made  a 
full  and  honest  disclosure  made  a  mistake  as  to  what  state- 
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inventory  and  the  mention  of  the  fire  by  the  assured  is  not 
ts  were  material' to  the  risk,  and  by  his  advice  leads  the  in- 
i  to  make  an  erroneous  statement  or  a  misstatement.  We 
that  the  loss  must  fall  on  the  company^  on  the  ground 
the  knowledge  of  iis  agent  is  imputable  to  it,  and,  know- 
ill  the  facts  when  it  takes  the  premium  and  assumes  the 
it  is  estopped  to  set  up  and  repudiate  the  indemnity  be- 
^  of  the  carelessness,  ignorance,  or  fraud  of  its  own  repre- 
itive,  which  it  has  clothed  with  the  full  authority  of  the 
dpal.  Wej'e  we  to  hold  otherwise,  in  the  language  of 
e  Cooley,  in  Insurance  Co.  vs.  Olmstead,  "it  is  easy  to  see 
the  community  will  be  at  the  mercy  of  the  insurance 
ts,  who  will  have  little  diflBculty,  in  a  large  proportion  of 
i,  in  giving  a  worthless  policy  for  the  money  they  receive." 
no  hardship  to  hold  an  insurance  company  bound  for  the 
of  its  agents  whom  it  authorizes  to  solicit  insurance  and 
tersign,  issue,  and  deliver  its  policies.  The  old  maxim, 
facit  per  alium,  facit  per  se,"  applies  in  all  its  ancient 
'  to  such  a  case.  We  find  no  error  in  the  judgment  of  the 
it  court,  and  it  must  be  and  is  affirmed, 
erwood  and  Burgess,  JJ.,  concur. 
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nent  and  not  demurrer  is  to  the  proper  form  of  an  objection  that  Batis- 

Btory  proofs  of  death  were  not  furnished  in  the  time  required  by  the 

licy. 

)  the  policy  stipulated  that  the  claim  should  be  paid  from  the  mortuary 

Dds  an  averment  of  sufficient  funds  for  the  purpose,  or  of  the  yarious 

presentations  of  the  x>olicy  and  their  performance,  or  of  the  payment  of 

sesBments  which  are  aU  matters  of  defense,  is  unnecessary. 

^ent  who  filled  the  application  had  personal  knowledge  of  the  insured's 

cupation  as  foreman  of  a  switch  crcWy  stated  it  as  foreman  of  the  rail- 

Etd  yard. 

rhat  the  inaccuracy  of  the  answer  did  not  avoid  the  policy  where  the 

cnpation  was  correctly  stated  by  insured.    But  where  the  application 

a  warranty  and  the  insured  falsely  states  his  occupation,  Icnow ledge  of 

B  agent  will  not  avoid  a  forfeiture. 

[edge  by  the  company  at  the  time  of  issuing  the  policy  that  the  oocu- 

tion  of  the  insured  is  one  that  is  prohibited  without  consent,  is  a 

uver  of  the  prohibition. 

don  rendered,  Itey  17, 1809.  The  facts  enfficlently  eppear  in  the  sylUbns.^Ed.  lue.  L.  J. 
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A  policy  deposited  by  the  company  in  the  postofBce  directed  to  the  insnied 

at  his  place  of  residence,  is  delivered. 
Where  the  policy  provides  that  it  shall  not  be  in  force  nntil  the  payment  of 

the  first  premmm,  the  acceptance  of  less  than  the  fnll  amount  of  prem- 

inm  by  the  agent,  though  known  to  be  so  by  the  insured,  may  bind  the 

company. 

Lane  &  White  aod  L.  Y.  Lipscomb,  for  Appdlant. 
B.  Cl  Jones  and  James  E.  Webb,  for  Appellee. 

MoClellan,  C.  J. 

The  second  count  avers  that  the  money  claimed  is  due.  It  is 
not  open  to  the  objection  taken  by  the  demurrer  for  its  failure 
to  aver  in  terms  that  satisfactory  proofs  of  the  death  of  the  in- 
sured were  made  90  days  before  the  bringing  of  the  suit.  If 
proofs  of  death  had  not  been  furnished  seasonably  before  suit, 
it  was  matter  for  plea  in  abatement.  And,  moreover,  the  evi- 
dence is  free  from  conflict  that  such  proofs  were  furnished  90 
days  before  the  action  was  begun,  and,  had  the  ruling  been 
erroneous,  it  did  not  injure  the  appellant. 

It  was  not  necessary  for  the  second  count  of  the  complaint, 
'  which  set  out  the  policy,  to  aver  that  the  defendant  had  money 
in  its  mortuary  fund  sufficient  to  pay  the  loss,  nor  to  set  out  the 
representations,  agreements,  and  warranties  referred  to  in  the 
policy,  and  aver  that  the  representations  were  true,  and  that 
the  agreements  and  warranties  had  been  kept  and  complied 
with.  All  these  were  matters  of  defense,  as  was  also  the  in- 
sured's failure — if  he  did  fail — to  pay  assessments  and  mortu- 
ary calls:  11  Enc.  PL  &  Prac,  415. 

One  of  the  defenses  mainly  relied  on  is  that  the  insured  made 
a  false  representation  or  warranty  in  his  application  for  insur- 
ance as  to  his  occupation.  It  is  averred  in  the  pleas  that  the 
insured,  Williams,  warranted  that  the  statements  made  in  his 
application  were  true,  and  that  they  were  offered  to  the  defend- 
ant as  a  consideration  for  the  polity  sued  on;  that  the  applica- 
tion was  signed  by  Williams,  and  that  therein,  in  answer  to  a 
question  as  to  what  was  his  occupation,  he  stated  that  he  wafl 
"foreman  of  R.  R.  yard;''  that  said  answer  was  untrue;  that 
Williams  was  not  foreman  of  a  railroad  yard,  but  was  in  fact 
foreman  of  a  switching  crew  in  a  railroad  yard.  It  is  also 
averred — and  there  is  conflicting  evidence  on  the  point— that 
there  is  in  railroad  service  organization  a  position  known  as 
"foreman  of  railroad  yard,"  and  that  it  is  less  hazardous  than 
that  of  foreman  of  a  switching  crew  in  a  railroad  yard.  To 
these  pleas  the  plaintiff  replied  as  follows:   That  J.  A.  Mc- 
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luskey,  wlio  was  the  agent  of  the  defendant  to  solicit  persons 
>  apply  for  insurance  in  the  defendant  company,  applied  to 
'illiams  to  take  out  insurance  in  said  company  for  |1,000,  and 
illed  upon  him  to  make  answers  to  several  questions  in  a 
rinted  application  there  produced  by  said  McCluskey;  and, 
nong  others,  was  the  question  as  to  what  was  the  occupation 
I  the  said  Williams;  "that  the  said  McCluskey  filled  out  at 
18  time  in  his  own  handwriting  the  answers  before  the  said 
"illiams  signed  said  application;  that  the  said  McCluskey,  for 
iswer  to  the  said  question  as  to  what  was  Williams'  occupa- 
on,  wrote,  *  Foreman  of  R.R.  yard,'  when  in  fact  the  said  Wil- 
ams  said  to  McCluskey  as  his  answer  to  the  question  in  re- 
ird  to  his  occupation  that  he  was  *  foreman;'  that  shortly 
[*ior  to  the  writing  of  said  application,  when  engaged  in  soli- 
ting  said  Williams  to  take  out  said  insurance,  either  on  that 
ly  or  the  day  before,  said  Williams  had  told  McCluskey  that 
?  was  foreman  of  the  switch  crew  in  the  railroad  yard,  and 
lat  McCluskey  had  in  fact  been  with  said  Williams  while  he 
ad  been  in  the  discharge  of  his  duties  as  such  foreman  of  the 
viteh  crew  but  a  short  time  before  the  writing  out  of  said  ap- 
lieation,  and  welJ  knew  when  the  application  was  made  that 
le  said  Williams  was  engaged  in  the  employment  of  said  rail- 
>ad  company  as  foreman  of  said  switching  crew."  The  suflB- 
ency  of  this  replication  was  challenged  by  demurrer  on  the 
round  that  it  did  not  negative  fault  on  the  part  of  Williams 
I  signing  and  delivering  the  application  containing  the  erro- 
?ou8  statement  written  therein  by  McCluskey  that  he  was 
foreman  of  R.  R.  yard,"  one  of  the  assignments  of  demurrer 
eing  this;  "Because  said  replication  does  not  aver  that  the 
lid  Williams  did  not  know  that  his  answer  to  said  question  as 
)  what  was  his  occupation  was  written  down  ^Foreman  of  R. 
;.  yard'  when  he  signed  said  application."  The  objection  mis- 
3nceives  the  replication,  and  the  principles  of  law  underlying 
.  The  theory  of  the  replication  is  not  that  the  agent,  without 
i^illiams'  knowledge,  wrote  down  a  misstatement  in  the  appli- 
ition,  and  sent  it  to  the  company,  but  is  that  the  agent,  Mc- 
luskey,  and  through  him  the  company,  knew  the  truth  as  to 
rilliams'  occupation,  and,  in  the  absence  of  fraud  or  fault  on 
rilliams'  part,  are  to  be  held  to  have  contracted  with  refer- 
Qce  to  that  knowledge,  and  not  with  reference  to  a  statement 
lade  by  the  agent  in  the  application  inconsistent  with  that 
nowledge,  and  that  Williams  was  not  at  fault  in  respect  of  the 
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statement,  but  tbat  his  answer  was  a  truthful  one,  and,  in  view 
of  McCluskey's  previous  knowledge  of  his  occupation,  was  suffi- 
ciently full  and  accurate, — such  a  one  as  any  ordinary  man 
would  have  made  under  the  circumstances;  and  that,  being 
aware  that  the  agent  had  full  knowledge  of  his  occupation,, 
Williams  had  a  right  to  assume,  not  only  that  he  would  write 
down  the  fact  correctly,  but  also  that  when  the  agent  wrote 
down  "Foreman  of  R.  R.  yard"  that  was  such  a  statement  of 
his  occupation  as  was  proper  to  be  made  in  the  application,  and 
was  true  and  correct.  It  is,  therefore,  immaterial  whether 
Williams  knew  his  occupation  had  been  so  stated  in  the  appli- 
cation when  he  signed  it.  The  agent  knew  all  the  facts  as  to 
his  occupation.  He  is  presumed  to  know  better  than  Williams 
how  the  facts  should  be  stated  in  the  application.  Williams 
had  a  right  to  rely  upon  his  making  a  correct  statement  of 
them,  and,  the  statement  that  he  was  "foreman  of  R.  R.  yard" 
having  been  written  down,  Williams  had  a  right  to  rely  upon  it 
that  that,  for  the  purposes  of  the  business  in  hand,  was  the  cor- 
rect and  truthful  statement.  Of  course,  there  might  be  such 
glaring  repugnance  between  the  facts  and  the  statement  in  a 
given  case  that  the  applicant's  failure  to  correct  the  statement 
would  be  evidence  of  fraud  on  his  part;  but  this  is  not  such 
case.  Here  Williams  was  a  foreman  in  a  railroad  yard.  He 
was,  it  is  true,  not  foreman  of  the  yard,  but  he  was  foreman  of 
an  engine  and  switching  crew  working  in  the  yard,  and  the  evi- 
dence is  free  from  conflict  to  show  that  there  was  no  other  sort 
of  foreman  in  that  yard,  and  it  tends  to  show  that  there  was 
no  other  sort  of  foreman  in  any  railroad  yard.  The  fact  that 
he  allowed  to  pass  unchallenged  the  statement  of  the  agent 
that  he  was  foreman  of  railroad  yard  with  full  knowledge  of  it 
does  not  tend  to  show  fault  or  fraud  on  his  part.  To  the  ex- 
tent there  might  be  difference  and  discrepancy  between  the 
fact  and  the  statement,  he  had  a  right  to  rely  upon  the  better 
knowledge  of  the  agent  as  to  what  statement,  for  the  purpose* 
of  this  occasion,  correctly  set  forth  his  occupation.  Upon  the 
ground,  therefore,  that  the  company  knew  what  Williams'  oc- 
cupation was,  and  that  he  was  not  at  fault  in  respect  of  the 
statement  made  in  the  application  for  that  he  was  justified  in 
assuming  its  correctness,  his  knowledge  that  the  statement 
was  embraced  in  the  application  he  signed  is  immaterial,  and 
the  demurrer  to  the  replication  was  well  overruled:  Insurance 
Co.  vs.  Garner,  77  Ala.,  210;  Sellers  vs.  Insurance  Co.,  105  Ala.,. 
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,  IS  South.,  798;   Creed  vs.  Sun  Fire  Office,  101  Ala.,  522; 
IliaKison  vs.  Association,  82  Ala.,  106. 

int  the  knowledge  or  notice  of  the  company  itself  on  the 
:t8  set  up  in  the  replication  was  constructive  merely.  It  did 
t  have  actual  knowledge  that  Williams  was  the  foreman  of 
»witching  crew,  but  the  agent's  knowledge  on  this  subject  is 
puted  to  it.  Now,  if  the  facts  were  not  as  laid  in  the  replica- 
n,  but  were  different  therefrom  in  respect  of  the  answer 
ide  by  Williams  to  the  question,  in  that,  as  there  is  a  ten- 
ncy  of  the  evidence  to  show  Williams  in  terms  falsely  repre- 
ited  to  McCluskey  that  he  was  foreman  of  a  railroad  yard, 
d  there  was  such  a  position,  and  it  was  less  hazardous  than 
it  of  switch  foreman,  in  our  opinion,  plaintiff  should  not  be 
owed  to  recover,  although  McCluskey  knew  or  had  been  in- 
'mc»d  that  Williams  was  foreman  of  a  switching  crew.  In 
?  case  just  put  the  application  containing  the  false  statement 
rnished  all  the  actual  information  the  company  itself  had  as 
Williams'  occupation,  and  by  it  the  insurer  was  misled  to 
ue  the  policy.  McCluskey,  in  forwarding  it,  was  either  act- 
;  in  collusion  with  Williams  to  defraud  the  company  (and  all 
thorities  concur  that  that  is  ground  for  avoiding  the  policy), 
at  the  very  least,  he  was  induced  in  some  way  by  Williams 
get  that  false  statement  before  the  company, — either  for 
It  the  fact  of  its  being  made  caused  him  to  doubt  his  knowl- 
?e,  or  the  correctness  of  his  previous  information  on  the  sub- 
t,  or  otherwise;  and  in  any  event  it  would  not  have  come  to 
?  company,  they  would  not  have  acted  upon  it,  they  would 
t  have  been  misled  by  it,  had  Williams  not  made  the  false 
Ltement.  On  these  tendencies  of  the  evidence,  therefore, 
illiams  was  clearly  at  fault  in  making  the  statement  that  he 
LS  foreman  of  a  railroad  yard;  and  sound  principle,  as  well 
the  best-considered  adjudications,  constrain  us  to  hold  that, 
these  be  the  facts,  the  misstatement  avoids  the  policy,  not- 
thstanding  the  agent  knew  the  falsity  of  the  answer  when  he 
ote  it  down  and  sent  the  application  to  the  company.  This 
the  vitiating  fault  on  the  part  of  the  applicant  which  is  re- 
red  to  in  our  own  cases  cited  above,  and  which  is  so  declared 
the  weight  of  authority  in  other  jurisdictions:  1  May,  Ins., 
33b.  If  the  facts  were  as  they  were  alleged  in  the  replica- 
n, — if  Williams  was  not  at  fault  in  representing  his  occupa- 
n  to  the  agent;  if  the  agent  knew  his  occupation,  and  hence 
?  company, — the  issuance  of  the  certificate  to  him  was  a 
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waiver  of  the  stipulation  against  his  engaging  in  a  hazardous 
occupation.  On  the  case  supposed  he  was  insured  by  the  com- 
pany while  engaged  to  its  knowledge  in  the  only  hazardous  oc- 
cupation in  which  he  was  engaged  at  all,  and  he  was  insured 
with  respect  to  that  occupation.  He  never  changed  his  pur- 
suits, but  continued  in  them  to  the  instant  of  his  death.  The 
defense  that  he  violated  the  agreement  not  to  engage  in  a  haz- 
ardous occupation  is,  therefore,  merely  cumulative  upon  the 
defense  that  he  misrepresented  his  occupation.  If  the  latter 
fails,  the  former  must  fail  also;  and,  if  the  latter  is  made  good, 
the  former  recovery  is  defeated  without  the  aid  of  the  latter. 

Another  defense  much  insisted  upon  is  that  the  policy  or  cer- 
tificate of  insurance  was  never  delivered  to  the  insured,^  and 
hence,  that  the  contract  sued  on  was  not  entered  into  by  the 
defendant.  There  is  a  plea  of  non  est  factum  setting  up  this 
defense,  and  issue  was  taken  upon  it.  The  evidence  received 
on  this  issue  was  free  from  conflict  to  the  effect  that  the  policy 
was  written  out  at  the  home  office  of  the  company  in  Chicago, 
111.,  signed  by  its  president  and  secretary,  and  mailed,  duly 
stamped,  on  December  23,  1896,  addressed  to  C.  V.  Williams, 
the  person  applying  for  the  insurance,  at  Bessemer,  Ala.,  the 
place  of  his  residence.  Williams  came  to  his  death  the  follow- 
ing day,  December  24, 1896.  There  can,  of  course,  be  no  sort  of 
doubt  that  on  this  state  of  case  the  mailing  of  the  policy  at  Chi- 
cago was  then  and  there,  in  legal  contemplation  and  effect,  a 
delivery  of  it  to  Williams  on  that  day,  December  23,  1896:  1 
May,  Ins.,  §§  46-49;  1  Bac,  Ben.  Soc,  §§  272,  273;  Insurance  Co. 
vs.  King,  106  Ala.,  519.  In  this  connection  there  was  a  special 
plea  intended  to  set  up  that  it  was  agreed  by  the  terms  of  the 
application  that  the  contract  of  insurance  "should  not  take 
effect  until  the  first  assessment  and  admission  fee  were  paid, 
and  said  certificate  of  membership  [the  policy]  delivered  to 
said  Charles  V.  Williams  ^during  his  life  and  continuance  in 
good  health;'  and  defendant  avers  that  said  first  assessment 
and  admission  fee  were  not  paid,  and  said  policy  was  not  deliv- 
ered to  said  Charles  V.  Williams  *  during  his  life  and  continu- 
ance in  good  health.'"  The  plaintiff  replied  to  this  plea  that 
the  certificate  was  signed  by  the  oflScers  of  the  company,  whose 
names  appear  on  the  copy  thereof  set  out  in  the  complaint  on 
the  23d  day  of  December,  1896,  and  that  about  2  p.  m.  on  that 
day  "the  said  policy,  so  signed,  with  the  seal  of  the  company 
attached  thereto,  was  placed  in  an  envelope  addressed  to  said 
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irles  V.  Williams  at  Bessemer,  Alabama,  and  deposited  at 
ut  2  p.  m.  on  said  day  in  the  postoffice  at  Chicago,  Illinois;, 
that  at  that  time  the  said  Charles  V.  Williams  was  in  life, 
in  good  health,  and  did  not  die  until  the  24th  day  of  Decem- 
1896;  and  that  the  plaintiff  further  avers  that  on,  to  wit, 
18th  day  of  November,  1896,  J.  A.  McCluskey,  who  was  the 
at  of  defendant  for  soliciting  insurance,  and  who  applied  to 
said  Williams  to  take  out  a  certificate  of  membership  in  the 
mdant  company,  at  the  time  of  doing  so  informed  the  said 
Hams  that  the  sum  of  two  dollars  and  forty-six  cents  was 
amount  of  the  first  assessment  and  admission  fee,  which, 
the  rules  and  regulations  of  the  defendant,  was  required 
be  paid  by  him  on  his  certificate  of  membership  in  the 
}\e  Link  Mutual  Indemnity  Association  for  insurance,' 
ited  to  one  thousand  dollars;  and  that  then  and  there  the 
I  Williams  paid  to  the  said  McCluskey,  as  such  agent,  the 
I  sum  of  two  dollars  and  forty-six  cents  as  such  first  assess- 
it  and  admission  fee,  and  the  said  McCluskey  gave  him  a  re- 
►t  therefor;  and  that  the  said  McCluskey  did  not  advise  or 
►rm  said  Williams  then  or  at  any  other  time  that  any  other 
greater  sum  than  |2.46  was  the  first  assessment  and  admis- 
I  fee  which  was  necessary  to  be  paid  in  order  to  secure  said 
irance,  nor  did  he  demand  of  said  Williams  any  other  or 
erent  or  greater  sum  than  12.46  for  that  purpose."  The 
cy  recites  that  Williams  resided  at  that  time  at  Bessemer, 
.,  and  the  policy  was  set  out  in  the  complaint.  It  was  not 
Bssary  for  this  replication  to  reiterate  his  residence  at  that 
le,  even  conceding  that  there  need  have  been  any  averment 
that  subject,  which  is  by  no  means  clear,  since  it  may  well 
:hat  the  mailing  of  the  policy  to  the  place  where  the  officers 
he  company  supposed  him  to  reside,  as  is  evidenced  by  the 
tal,  would  as  effectually  evidence  their  intention  to  deliver 
:hough  they  may  be  mistaken  in  point  of  fact,  as  mailing  it 
lis  true  address. 

ror  is  it  a  good  objection  to  the  replication  that  it  fails  to 
r  that  the  officers  of  the  company  put  the  policy  in  the  mails 
Chicago.  The  averment  is  that  the  policy  was  properly 
led  and  sealed  by  the  company,  and  about  a  stated  hour  was 
ced  in  the  postoffice  at  Chicago.  The  necessary  implication 
hat  it  was  mailed  by  the  company.  It  would  be  an  unreas- 
ible  and  absurd  construction  of  the  avermen^  to  hold  it  to 
an  that  this  was  done  by  a  stranger  without  the  assent  of 
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the  defendant,  and  courts  do  not  adopt  absurd  constructions 
even  against  a  pleader.  The  defendant  rejoined  to  this  repli- 
cation ''  that  at  the  time  assured  paid  the  |2.46  set  out  in  said 
replication  the  said  assured  knew  that  the  first  assessment  and 
admission  fee  was  a  sum  greater  than  the  amount  paid  by  him, 
namely,  |2.46."  Read  strictly,  this  is  an  averment  that  the 
greater  sum  was  f 2.46.  But,  aside  from  that,  the  rejoinder  was 
bad.  McCluskey,  representing  and  standing  in  the  place  of  the 
company,  had  a  right  to  bind  it  by  accepting  less  than  the  in- 
itial fee;  and,  if  he  did  so,  and  the  policy  was  issued,  it  is  of  no 
consequence  that  Williams  knew  that  the  regular  and  custom- 
ary fee  charged  by  the  company  was  more  than  the  company 
charged  him. 

The  court,  in  its  general  charge,  instructed  the  jury  as  fol- 
lows: "It  is  for  you  to  say,  gentlemen  of  the  jury,  what  an- 
swer was  given  to  the  agent.  If  you  should  say,  from  the  evi- 
dence in  this  case,  at  the  time  when  the  application  for  the 
policy  was  made  by  Williams,  the  assured,  that  he,  through  in- 
advertence, or  through  intention,  or  for  any  other  reason  mis- 
led or  imposed  upon  the  company  in  the  matter  of  his  state- 
ment of  his  occupation,  then  he  would  not  be  entitled  to  re- 
cover. But,  if  he  made  a  statement  of  what  his  business  was, 
although  he  did  not  go  into  detail  of  what  it  was,  and  the  agent 
of  the  insurance  company  knew  what  his  business  was  from 
any  dealings  or  transactions  with  him  while  he  was  seeking  to 
effect  the  policy  of  insurance  between  them,  then  that  knowl- 
edge would  be  the  knowledge  of  the  tompany,  and  the  company 
would  be  misled,  not  by  any  act  of  the  assured,  but  by  the  act 
of  the  agent,  Jf  there  was  an  answer  to  a  question  that  was  not 
true;  and  such  mistake  could  not  operate  to  the  injury  of  the 
applicant,  and  the  insurance  company  would  be  bound  just  as 
if  the  applicant  had  stated  the  facts  truthfully."  The  defend- 
ant excepted  to  the  last  sentence  in  the  foregoing  instruction. 
On  the  principles  we  have  above  declared  the  exception  is  well 
taken.  Where  the  insurance  company  is  misled  by  a  false  war- 
ranty of  the  applicant  as  to  his  occupation,  the  knowledge  of 
the  agent  of  its  falsity  does  not,  as  we  have  seen,  emasculate 
the  warranty  of  its  vitiating  quality.  Whatever  his  knowl- 
edge, it  is  to  be  presumed  the  agent  would  not  have  sent  the 
false  statement  to  his  principal  but  for  its  having  been 
.made  by  the  applicant;  indeed,  the  greater  and  more  accurate 
the  agent's  knowledge,  the  more  certain  it  is  that  a  state- 
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ent  contrary  to  the  truth  is  due  to  the  fault  of  the  appli- 
nt.  The  court  erred  in  the  part  of  the  charge  under  con- 
ieration,  and  the  ruing  is  not  aided  by  other  parts  of  the  gen- 
al  charge.  Upon  the  same  considerations  charges  5  and  17 
fused  to  the  defendant  are  only  faulty,  if  at  all  so,  in  assum- 
g  that  there  was  such  a  position  in  railroad  service  as  fore- 
in  of  a  railroad  yard.  The  remaining  portions  of  the  court's 
neral  charge,  and  its  other  rulings  upon  charges  requested 
plaintiff  and  given,  and  requested  by  defendant  and  refused, 
B  in  consonance  with  the  views  we  have  expressed  in  the 
arse  of  this  opinion.  We  shall  not  discuss  the  rulings  of  the 
al  court  on  the  admissibility  of  testimony.  They  have  been 
amined  and  considered,  and  found  to  be  free  from  error  pre- 
licial  to  appellant.     Reversed  and  remanded. 
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)  company  learned  after  the  loss  and  the  appointment  of  appraisers  that 
foreclosare  had  been  begun  contrary  to  a  i>olicy  provision  requiring  no- 
tice of  the  same.  But  it  permitted  the  appraisal  to  proceed  without  ob- 
jection until  after  the  award  and  the  receipt  of  proofs  of  loss  pursuant  to 
the  appraisal  which  were  retained,  when  it  denied  liability.  The  books 
and  papers  of  insured  were  produced  at  trouble  and  expense  to  itself  dur- 
ing the  appraisal.  The  policy  stipulated  for  the  examination  of  the 
books  and  an  appraisal,  and  that  no  act  or  requirement  relating  to  the 
determination  of  the  loss  should  be  deemed  a  waiver  of  forfeiture. 
d,  That  the  insured  had  not  been  misled  by  any  act  of  the  company,  and 
the  latter  did  nothing  but  remain  silent  according  to  the  evidence  when 
it  was  not  obligated  to  speak,  therefore,  there  was  no  waiver  of  forfeiture. 

L.  B.  Gabdenieb  and  Nelson  S.  Spenceb,  for  Appellant. 
^OHN  NoTMAN, /or  Bespondent. 

Martin,  J. 
rhis  action  was  upon  a  standard  policy  of  fire  insurance, 
lereby  the  defendant  insured  the  plaintiff's  buildings,  en- 
les,  machinery,  goods,  and  other  property  described  therein 
'  the  period  of  one  year  from  November  28,  1890.  Among 
lers,  the  policy  contained  provisions  to  the  effect  that  the 
npany  should  not  be  liable  beyond  the  actual  cash  value  of 

>«oi8ioo  rendered,  June  6,  1899. 
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the  property  insured  at  the  time  any  loss  or  damage  should  oc- 
cur; that  the  loss  or  damage  should  be  ascertained  or  esti- 
mated according  to  such  actual  cash  value;  that  such  ascer- 
tainment or  estimate  should  be  made  by  the  insured  and  the  de- 
fendant, or,  if  they  differed,  by  appraisers,  as  therein  provided; 
and  that  the  entire  policy,  unless  otherwise  provided  by  agree- 
ment indorsed  thereon  or  added  thereto,  should  be  void  if,  with 
the  knowledge  of  the  insured,  foreclosure  proceedings  were 
commenced,  or  notice  was  given  of  the  sale  of  any  property 
covered  by  the  policy  by  virtue  of  any  mortgage  or  trust  deed. 
The  policy  also  included  the  usual  provisions  requiring  all  the 
property  remaining  after  the  fire  to  be  exhibited;  that  the  as- 
sured should  submit  to  examination  under  oath,  and  produce 
for  examination  all  books  of  account,  bills,  invoices,  and  other 
vouchers,  or  certified  copies  thereof;  and  that,  when  there  was 
a  disagreement  as  to  the  amount  of  any  loss,  it  should  be  ascer- 
tained by  two  competent  and  disinterested  appraisers,  each 
party  to  select  one,  the  two  chosen  to  select  a  competent  and 
disinterested  umpire,  the  award  of  any  two  to  determine  the 
loss,  and  the  parties  to  pay  the  appraiser  respectively  selected 
by  them,  and  to  bear  equally  the  expenses  of  the  appraisal  and 
umpire.  It  also  provided  that  the  company  should  not  be 
held  to  have  waived  any  provision  or  condition  of  the  policy, 
or  any  forfeiture  thereof,  by  any  requirement,  act,  or  pro- 
ceeding on  its  part  relating  to  the  appraisal  or  to  any  ex- 
amination therein  provided  for.  When  the  policy  was  is- 
sued, the  premises  were  incumbered  by  a  mortgage  held 
by  Job.  R.  Furman,  who,  upon  his  refusal  to  join  as 
plaintiff,  was  made  a  defendant  in  this  action.  On  the 
14th  of  April,  1891,  Furman  commenced  an  action  to  fore- 
close his  mortgage,  which  was  prosecuted  to  judgment,  and 
upon  the  31st  day  of  October  the  property  was  advertised  for 
sale.  That  judgment  was,  however,  subsequently  set  aside,  a 
trial  was  had,  and  a  final  judgment  entered  dismissing  the  com- 
plaint in  that  action.  But  subsequently,  and  in  July,  1892,  a 
second  action  was  brought,  which  resulted  in  a  judgment  fore- 
closing the  mortgage,  and  directing  a  sale  of  the  property.  A 
sale  was  had  on  December  3, 1892,  and,  the  sum  realized  being 
insufficient  to  pay  the  amount  due  upon  the  mortgage,  a  judg- 
ment for  the  deficiency  was  entered  December  28, 1892.  Upon 
the  occurrence  of  the  fire,  notice  was  promptly  given  to  the  de- 
fendant, and  soon  after  an  agreement  for  submission  to  ap- 
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users  of  the  amount  of  the  plaintiff's  loss  was  executed  by 
?  parties,  and  appraisers  were  appointed.  At  that  time  the 
fendant  had  no  notice  of  the  action  to  foreclose  the  mort- 
ge,  and  received  none  until  the  4th  of  November,  1891.  It 
»  then  notified  by  the  attorneys  for  the  defendant,  Furman, 
whom  the  defendant  WTote  on  the  next  day,  "The  entire  mat- 
is  now  in  the  hands  of  our  adjuster,  who  will  give  the  same 
?  attention  in  accordance  with  the  terms  and  provisions  of 
policy."  When  the  company  ascertained  that  an  action  of 
eelosure  had  been  commenced,  the  adjustment  of  the  loss  by 
f  appraisers  was  still  pending(  and  was  not  concluded  until 
nonth  afterwards.  The  record  discloses  that  during  the 
le  the  appraisal  was  in  progress  the. defendant  examined  the 
intiff'S  books,  bills,  and  vouchers,  and  that  the  plaintiff's 
^sident  was  required  to  and  did  incur  some  expenses  in  the 
iduct  of  the  appraisal,  and  subsequently  paid  one  of  the  ap- 
lisers  f35.  It  does  not,  however,  clearly  appear  whether  the 
imination  of  the  plaintiff's  books  or  the  acts  performed  by 
plaintiff's  president  were  after  or  before  the  time  when  the 
endant  learned  of  the  foreclosure  action.  Upon  the  16th  of 
cember,  when  the  appraisal  wate  concluded,  and  the  award 
de,  the  plaintiff  executed  and  delivered  to  the  defendant 
►ofs  of  loss,  which  were  retained  by  it.  Upon  the  next  day 
acknowledged  receipt  of  the  proofs,  and  seems  to  have 
imed  that  the  policy  was  void.  All  we  have  found  in  the 
ord  to  show  what  the  company  did  when  the  proofs  of  loss 
re  received  is  contained  in  the  evidence  of  the  witness,  Gib- 
i,  who  testified  to  having  received  a  letter  from  the  defend- 
:  on  December  17th,  acknowledging  the  receipt  of  the  proofs 
OSS,  and  making  the  comment  that  the  policy  was  void.  The 
ord  discloses  that,  while  the  defendant  became  aware  of  the 
idency  of  the  foreclosure  action  on  the  4th  of  November,  and 
proceedings  before  the  appraisers  were  not  concluded  until 
4th  of  the  following  December,  yet  it  made  no  objections  to 
award  or  to  the  continuance  of  the  appraisal,  nor  did  it  in 
T  way  claim  to  the  plaintiff  that  it  was  not  liable  upon  the 
icy  until  after  the  16th  of  that  month,  when  the  proofs  of 
B  were  serv^ed.  The  trial  court  dismissed  the  complaint 
)n  the  ground  that  the  policy  was  void  by  reason  of  the  com- 
ncement  of  the  action  to  foreclose  the  mortgage  upon  the 
mises.  The  appellate  division  affirmed  the  judgment  of  the 
\\  court  upon  the  same  ground,  and  also  held  that  the  omis* 
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sion  of  the  insurance  company  to  disaffirm  the  adjustment 
after  knowledge  of  the  forfeiture  of  the  policy  did  not  consti- 
tute a  waiver  of  such  forfeiture.    This  is  based  upon  the  provi- 
sion in  the  policy  that  the  company  should  not  be  held  to  have 
waived  any  condition  or  forfeiture  by  any  requirement,  act,  or 
proceeding  on  its  part  relating  to  the  appraisal  or  to  the  ex- 
amination provided  for,  and  also  upon  the  ground  that  the  ap- 
praisal agreement  contained  a  provision  that  such  appointment 
and  submission  were  without  reference  to  any  other  questions 
or  matters  of  difference  within  the  terms  and  conditions  of  in- 
surance, and  were  of  binding  effect  only  so  far  as  the  actual 
cash  value  of  the  loss  and  damage  to  the  property  was  con- 
cerned.   It  also  decided  that  the  facts  relied  upon  to  show  a 
waiver  by  the  defendant,  which  consisted  of  trouble  and  ex- 
pense connected  with  the  appraisal,  the  furnishing  of  proofs  of 
loss,  the  examination  of  the  plaintiff's  books  and  papers,  and 
paying  the  appraisers,  were  all  connected  with  the  appraisal, 
and  were  covered  by  the  provision  of  the  policy  relating  to  that 
subject.     The  appellant,  however,  to  sustain  its  appeal,  takes 
the  broad  ground  that,  when  the  defendant  permitted  the  ad- 
justment to   proceed   after  knowledge   of  the   forfeiture,  it 
waived  the  forfeiture,  and  the  policy  was  fully  reinstated. 
This  contention  rests  upon  the  proposition  that  the  acts  of  the 
company  were  in  affirmation  of  the  policy,  and  it  could  not 
affirm  the  policy  and  at  the  same  time  deny  its  validity;  in 
other  words,  it  could  not  recognize  the  policy  as  an  existing 
contract  for  the  purposes  of  appraisal,  for  the  examination  of 
books  and  papers  and  the  examination  of  parties,  and  still  re- 
pudiate it  upon  the  ground  that  it  was  forfeited  by  reason  of 
the  action  to  foreclose  the  mortgage.     It  claims  that  when  the 
company  acquired  knowledge  of  the  foreclosure,  and  hence  the 
condition  of  the  policy  was  broken,  and  it  deliberately  recog- 
nized its  existence  for  the  purpose  of  appraisal,  it  constituted 
a  reaffirmance  of  the  contract,  and  it  continued. 

The  case  of  Titus  vs.  Insurance  Co.  (81  N.  Y.,  410),  is  relied 
upon  by  the  plaintiff,  and  claimed  to  be  decisive  of  this  ques- 
tion. In  that  case  it  was  asserted  that  the  policy  was  void  bv 
reason  of  the  foreclosure  of  a  mortgage  upon  the  property  in- 
sured. The  defendant,  after  it  had  notice  of  the  proceeding, 
required  the  insured  to  appear,  and  be  examined,  and  the  court 
held  that  the  insurance  company  had  the  right  to  make  the  ex- 
amination only  under  the  policy,  and  by  exercising  that  right  it 
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ognized  its  validity,  subjected  the  insured  to  trouble  and  ex- 
ase,  and  thus  waived  the  forfeiture  occasioned  by  the  fore- 
sure.  The  policy  in  that  case  provided  that  the  use  of  gen- 
1  terms,  or  language  less  than  a  distinct,  specific  agreement, 
arly  expressed  and  indorsed  on  tte  policy,  should  nat  be  con- 
ued  as  a  waiver  of  any  printed  or  written  condition  or  re-' 
Iction  therein.  It  is  said  that  that  provision  is  as  broad  and 
oprehensive  as  the  condition  in  the  standard  policy,  and 
ice,  that  that  case  is  an  authority  sustaining  the  plaintiff's 
itention.  The  question  as  to  what  constitutes  a  waiver  of  a 
feiture  under  the  provisions  of  a  Are  insurance  policy  has 
en  been  considered  by  this  court.  Thus,  in  Weed  vs.  Insur- 
?e  Co.  (116  N.  Y.,  106),  it  was  decided  that,  to  establish  a 
[ver  of  a  forfeiture  in  a  policy  of  insurance,  the  proof  must 
w  a  distinct  recognition  of  the  validity  of  the  policy  after  a 
>wledge  of  the  forfeiture  by  the  person  by  whom  it  is 
imed  such  forfeiture  was  waived.  In  Roby  vs.  Insurance  Co. 
)  N.  Y.,  510,  518),  it  was  declared  that  where,  after  knowl- 
e  of  the  forfeiture  of  a  policy,  the  insurer  recognizes  its  con- 
aed  validity,  does  acts  bas^  thereon,  and  requires  the  in- 
ed,  by  virtue  thereof,  to  do  some  act  or  incur  some  trouble 
^xpense^  the  forfeiture  is,  as  a  matter  of  law,  waived,  and  the 
ver  need  not  be  based  upon  any  new  agreement,  or  upon  es- 
pel.  In  that  case  it  was  said  that:  "The  policy  in  question 
►•void  or  valid  as  a  whole.  If  any  part  was  valid,  it  was  all 
id.  The  defendant  could  not  enforce  any  part  without  prac- 
illy  admitting  that  it  was  operative  in  all  its  parts:"  Pratt 
Insurance  Co.  (130  N.  Y.,  206),  is  to  the  effect  that  where  the 
nts  or  committee  of  an  insurance  company,  after  being  ap- 
ied  of  facts  affecting  the  policy,  asked  the  insured  to  fill  out 
blank  proofs  of  loss  which  they  gave  him,  called  for  his 
ks,  required  him  to  furnish  information,  which  they  knew 
olved  trouble  and  loss  of  time  for  him  to  obtain,  it  was  a 
ification  of  the  policy,  and  a  waiver  of  the  forfeiture.  It 
J  decided  in  Armstrong  vs.  Insurance  Co.  (130  N.  Y.,  560), 
t,  while  a  waiver  of  a  condition  of  forfeiture  contained  in  a 
icy  of  insurance  need  not  be  based  upon  a  technical  estop- 
yet,  in  the  absctnce  of  an  express  waiver,  some  of  the  ele- 
its  of  an  estoppel  must  exist,  and  that  the  insured  must 
e  been  misled  by  some  action  of  the  company,  or  it  must 
e  done  something,  after  knowledge  of  a  breach  of  the  condi- 
i,  which  could  only  be  done  by  virtue  of  the  policy,  or  have 
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required  something  from  the  assured  which  he  was  bound  to  do 
only  at  the  request  of  the  company  under  a  valid  policy,  or 
have  exercised  a  right  which  it  had  only  by  virtue  of  such 
policy.  In  that  case  it  was  held,  as  it  was  in  the  Titus  case, 
that  a  waiver  could  not  b^  inferred  from  mere  silence,  but 
would  require  some  affirmative  action  on  the  part  of  the  in- 
surer which  indicated  that  it  intended  to  waive  the  result  of 
the  plaintiff's  breach:  Bishop  vs.  Insurance  Co.  (130  N.  Y.,  488, 
29  N.  E.,  844),  is  to  the  effect  that  a  company  issuing  a  policy 
containing  a  provision  that  it  shall  not  be  modified  or  changed 
except  in  writing  signed  by  it  may,  by  its  conduct,  estop  itself 
from  enforcing  the  provision  against  a  party  who  has  acted  in 
reliance  upon  such  conduct.  Again,  in  Ronald  vs.  Association 
(132  N.  Y.,  378),  it  was,  in  effect,  said  that,  in  the  absence  of  any 
agreement,  a  waiver  of  forfeiture  of  a  policy  results  only  from 
negotiations  or  transactions  with  the  insured,  by  which  the  in- 
surer, after  knowledge  of  the  forfeiture,,  recognizes  the  con- 
tinued existence  of  the  policy,  or  does  acts  based  thereon,  or 
requires  the  insured,  by  virtue  thereof,  to  do  some  act,  or  incur 
some  expense  or  trouble.  Quinlan  vs.  Insurance  Co.  (133  N.  Y., 
356),  is,  in  many  respects,  similar  to  the  case  at  bar.  In  that 
case  the  policy  contained  the  same  provisions  as  the  policy  in 
suit  relating  to  proceedings  to  foreclose  a  mortgage,  and  also 
as  to  the  power  of  an  agent  to  waive  any  of  the  conditions  or 
provisions  of  the  policy,  and  it  was  held  that  the  provisions  in 
a  policy  to  the  effect  that  no  representative  of  the  company 
should  have  power  to  waive  any  condition  or  provision  except 
by  writing  indorsed  upon  the  policy  were  valid,  and  that  the 
condition  that  such  waiver  was  to  be  written  upon  the  policy 
was  of  the  essence  of  the  authority  of  the  agent  to  act,  and  that 
a  consent  or  act  not  so  indorsed  was  void;  citing  Walsh  vs.  In- 
surance Co.,  73  N.  Y.,  10;  Marvin  vs.  Insurance  Co.,  85  N.  Y., 
278.  Of  that  case  it  may  be  said,  however,  that  it  was  held 
that  the  agent  had  no  authority  whatever  to  bind  the  com- 
pany, in  writing  or  otherwise,  to  waive  any  condition  of  the 
policy.  In  Kiernan  vs.  Insurance  Co.  (150  N.  Y.,  190),  it  was 
held  that,  when  an  appraisal  of  the  loss  under  a  fire  insurance 
policy  is  proper  in  any  event,  the  fact  that  one  was  had  at  the 
request  of  the  company  has  no  bearing  upon  the  question  of 
forfeiture.  The  question  of  waiver  was  also  considered  in  Van 
Tassel  vs.  Insurance  Co.  (151  N.  Y.,  130),  where  it  was,  in  effect, 
held  that,  in  the  absense  of  a  subsequent  waiver,  the  rights  of 
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le  insared  are  to  be  determined  as  of  the  date  of  the  Are,  and 
at  to  establish  a  waiver  a  preponderance  of  evidence  is  requi- 
te. In  Walker  vs.  Insurance  Co.  (156  N.  Y.,  628),  where  an  in- 
irer,  after  having  made  a  contract  of  fire  insurance,  in  ignor- 
ice  of  the  existence  of  a  chattel  mortgage  which  rendered  the 
surance  voidable,  learned  of  the  existence  of  the  mortgage, 
id  thereafter  treated  the  policy  as  valid,  and  put  the  insured 

trouble  or  expense  on  account  thereof,  it  was  held  that  those 
ts  were  evidence  from  which  the  jury  might  find  a  waiver  of 
forfeiture.  This  court  has  several  times  held  that  the  provi- 
[)n8  in  a  standard  policy,  restricting  the  power  of  an  agent  to 
aive  any  of  its  conditions  except  in  a  particular  manner,  can- 
>t  be  deemed  to  apply  to  the  conditions  which  relate  to  the  in- 
ption  of  the  contract,  where  the  agent  delivered  it  and  re- 
ived the  premium  with  a  knowledge  of  the  true  situation:, 
'ood  vs.  Insurance  Co.,  149  N.  Y.,  382. 

Although  the  decisions  of  this  court,  of  which  we  have  made 
lis  brief  review,  seem  to  warrant  the  conclusion  that  an  in- 
irer,  even  under  the  provisions  of  a  standard  policy,  may  es- 
•p  itself  from  claiming,  or  may  waive,  a  forfeiture  under  its 
auditions  by  its  acts  and  the  requirements  it  makes  of  the  in- 
ired  after  knowledge  of  the  forfeiture,  still  the  circumstances 
id  acts  which  are  required  to  constitute  such  an  estoppel  or 
aiver  seem  to  be  quite  firmly  established.  Thus,  in  the  ab- 
jnse  of  an  express  waiver,  at  least  some  of  the  elements  of  an 
itoppel  must  exist.  The  insured  must  have  been  misled  by 
►me  act  of  the  insurer,  or  it  must,  after  knowledge  of  the 
•each,  have  done  something  which  could  only  be  done  by  vir-. 
le  of  the  policy,  or  have  required  something  of  the  assured 
hich  he  was  bound  to  do  only  under  a  valid  policy,  or  have  ex- 
•cised  a  right  which  it  had  only  by  virtue  of  such  policy* 
ach  an  estoppel  or  waiver  must  be  established  by  the  person 
aiming  it  by  a  preponderance  of  evidence,  and  neither  an  es- 
►ppel  nor  a  waiver  of  the  breach  of  a  condition  after  forfeit- 
re,  by  reason  thereof,  can  be  inferred  from  mere  silence  or 
laction.  Applying  these  principles  to  the  case  under  consider- 
tion,it  becomes  manifest  that  the  plaintiff's  appeal  cannot  pre- 
lil.    The  most  that  the  plaintiff  has  established  by  the  proof 

that  for  a  month  or  more  after  the  defendant  became  aware 
I  the  fact  that  the  policy  was  forfeited  by  the  commencement 
I  the  foreclosure  action,  and  until  the  proofs  of  loss  were  fur- 
ished,  the  defendant  simply  remained  silent  and  inactive. 
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Upon  receiving  the  proofs,  however,  the  defendant  immediately 
notified  the  plaintiff  that  its  policy  had  been  forfeited,  and  was 
void,  and  since  that  time  it  has  performed  no  act  inconsistent 
with  that  claim.  The  plaintiff  has  in  no  way  been  misled  by 
any  act  or  statement  of  the  defendant.  It  has  done  nothing 
under  the  policy,  has  exercised  no  right  by  virtue  of  it,  nor  has 
it  required  the  plaintiff  to  perform  any  act  which  it  was  re- 
quired by  the  policy  to  perform.  The  most  that  can  be  said  as 
to  the  continuance  of  the  appraisals  is  that  the  defendant  did 
nothing,  and  whatever  was  done  by  the  plaintiff  was  voluntary. 
Under  thes^  circumstances  we  have  no  doubt  as  to  the  correct- 
ness of  the  decisions  below,  and  hence  the  judgment  should  be 
affirmed  with  costs.     All  concur.    Judgment  affirmed. 

I  ... 


SUPREME  COURT  OF  MINNESOTA. 


BAXTER 

COVENANl'  MUT.  LIFE  ASS'N.* 

Heldf  That  the  great  preponderance  of  evidence  is  so  manifestly  and  palj^ablj 
against  the  yerdict  m  this  case  that  the  trial  court  abused  its  discre- 
tion in  not  granting  a  new  trial. 

W.  E.  Calkins  and  L.  W.  Gammons, /or  Appellant. 
F.  D.  Labsabee  and  F.  H.  AYEES,/or  Respondent 

Buck,  J. 

The  defendant  Ib  a  life  insurance  company,  incorporated  and 
organized  under  the  laws  of  the  State  of  Illinois,  and  had  au- 
thority to  transact  life  insurance  business  in  the  State  of  Min- 
nesota. On  the  3l8t  day  of  July,  1883,  it  duly  issued  and  de- 
livered to  one  John  H.  Baxter  its  policy  of  insurance  in  writ- 
ing, and  thereby  insured  the  life  of  said  John  H.  Baxter  in 
favor  of  his  wife,  Mary  E.  Baxter,  this  plaintiff,  in  the  sum  of 
f2,500,  and  soon  thereafter  said  John  H.  Baxter  delivered  said 
policy  to  plaintiff,  who  then  became,  and  ever  since  has  been, 
the  owner  and  holder  of  said  policy.  It  is  alleged  in  this  com- 
plaint that  somewhere  between  the  25th  day  of  February,  A. 
D.  1897,  and  the  12th  day  of  March,  1898,  said  JV)hn  H.  Baxter 

«  Decision  rendered,  June  21, 1899.    SyUabne  by  the  Court. 
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d  in  the  County  of  Wilkin,  in  this  State,  but  that  this  plain- 
first  became  apprised  and  acquired  knowledge  of  the 
th  of  said  John  H.  Baxter  about  the  12th  day  of  March, 
8.  It  is  also  alleged  that  said  John  H.  Baxter  performed 
I  did  everji:hing  necessary  to  keep  said  insurance  policy  in 
force  up  to  the  time  of  his  death,  and  that  defendant  was 
y  apprised  of  his  death,  and  all  necessary  steps  were  taken 
the  plaintiff  to  entitle  her  to  the  said  insurance  money  of 
00,  which  she  demanded  of  defendant,  and  it  refused  to  pay 
same.  The  death  of  John  H.  Baxter  was  put  in  issue  by 
answer  of  the  defendant,  and  that  was  the  principal  issue 
^ated  on  the  trial  before  a  jury,  and  it  found  a  verdict  in 
[)r  of  plaintiff  in  the  sum  of  |2,500.  At  the  close  of  the  tes- 
ony,  the  defendant  moved  the  court  to  direct  the  jury  to  re- 
a  a  verdict  in  favor  of  the  defendant  upon  the  ground  of  the 
iflSciency  of  the  evidence  to  warrant  a  verdict,  which  mo- 
i  was  denied,  and  defendant  excepted.  A  motion  to  set 
le  the  verdict  and  for  a  new  trial  was  made  by  the  defend- 
,  and  denied  by  the  court,  and  defendant  appeals, 
here  are  no  questions  of  law  of  sufficient  merit  to  need  dis- 
sion,  and  all  issues  of  fact  were  eliminated  by  an  agreement 
counsel,  save  one,  viz.:  was  the  body,  of  a  certain  person, 
id  dead,  that  of  the  insured,  John  H.  Baxter?  It  appears 
t  for  several  years  prior  to  February  25,  1897,  while  John 
Baxter  held  this  policy  of  insurance,  he  lived  in  the  city  pf 
neapoliswith  his  wife,  the  plaintiff  herein,  and  their  child, 
a  long  time  prior  to  the  last-named  date  he  "had  been  out  of 
k,  and  was  financially  embarrassed  and  despondent,  and 
le  arrangements  to  leave  his  home,  in  Minneapolis,  stating 
:  he  was  going  to  Black  Hills,  S.  D.,  to  look  for  work.  He 
no  money,  and  his  wife  borrowed  |57  for  him.  He  also  ar- 
^ed  to  go  as  far  south  as  Burlington,  Iowa,  having  in 
•ge  during  said  trip  some  cars  of  potatoes  belonging  to  a 
Hea]y,  of  Minneapolis.  His  duties  were  to  attend  the  fires, 
keep  the  potatoes  from  freezing,  and  for  this  he  received' 
transportation.  On  February  25,  1897,  Baxter  went  to  St. 
1  to  take  charge  of  these  potatoes,  but  when  he  arrived 
e  he  telegraphed  Mr.  Healy  that  they  had  not  arrived. 
:  when  he  went  from  St.  Paul  does  not  clearly  appear, 
ough  it  does  appear  that  someone  kept  the  fires  in  the  cars, . 
he  potatoes  went  through  all  right.  He  did  not  communi- 
with  his  family  after  that  date,  and  on  February  11,  1898,, 
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Mrs.  Baxter,  plaintiff  herein,  filed  sworn  proof  of  his  death 
with  the  defendant  company,  wherein  she  stated  that  Baxter 
was  dead,  that  he  died  of  Bright's  disease,  and  gave  the 
liames  of  two  physicians,  who  resided  in  Minneapolis,  whom  he 
had  consulted,  attended,  and  prescribed  for  him  in  his  last  ill- 
ness. In  March,  1898,  the  badly-decomposed  remains  of  a  man 
were  fonud  near  Breckenridge,  in  this  State.  A  coroner's  in- 
qoest  was  held  over  the  body  so  found,  and  notice  of  the  find- 
ing thereof  came  to  plaintiff's  knowledge  through  newspapers 
published  in  Minneapolis.  An  extract  from  the  newspaper, 
which  was  pasted  upon  a  letter  written  by  Mrs.  Baxter  to  the 
coroner  at  Breckenridge  on  March  13,  1898,  states  that  "the 
badly-decomposed  body  of  a  man  was  found  in  the  woods  north 
of  the  town  [Breckenridge]  this  afternoon,  the  discovery  being 
made  by  a  trapper.  The  coroner  estimates  that  the  body  has 
lain  there  for  a  year  or  more,  and  identification  is  almost  im- 
possible. No  money  was  found  upon  the  body,  but  there  was  a 
pipe  marked  *M.  B.,'  and  a  small  note  book,  which  was  water 
soaked  and  frozen;  is  being  thawed  out,  and  may  throw  some 
light  on  the  man's  identity."  In  the  letter  Mrs.  Baxter  states 
that  her  husband  started  for  Deadwood  about  one  year  before, 
and  could  not  be  found,  although  every  effort  was  being  made 
by  her  and  friends  to  find  him;  that  he  was  out  of  health;  that 
he  had  an  insurance,  which  would  be  of  no  use  unless  she  could 
prove  death.  On  March  14, 1898,  the  coroner  answered  the  let- 
ter, and  requested  a  description  of  her  husband's  clothes,  size 
and  kind  of  shoes,  knife,  comb,  hat,  vest,  pants,  teeth,  size  of 
head,  and  his  height.  She  answered,  saying  that  her  husband 
wore  a  Stetson  hat;  dark  suit  of  clothes;  that  he  was  six  feet 
two  inches  tall  in  his  stocking  feet;  long,  slim  hand;  soiBeof 
his  teeth  gone;  gold  ring  on  his  finger;  laced  shoes,  but  nearly 
gone;  black  sateen  shirt  and  dark  tie.  The  plaintiff's  attorney 
also  immediately  answered  the  letter,  and  stated  that  Mrs. 
Baxter  had  just  called,  and  stated,  among  other  things,  that 
most  of  Mr.  Baxter's  teeth  were  gone,  and  especially  the  front 
ones;  that  he  carried  a  short,  black,  pocket  comb;  and  that  he 
carried  a  large  wood  pipe,  with  M.  B.  carved  on  it.  About 
March  19,  1898,  she  went  to  Breckenridge,  where  she  saw  t^e 
articles  that  were  found  on  the  body.  Upon  her  return  to  ^^' 
neapolis,  and  on  April  4,  1898,  she  made  a  second  proof  of 
death,  in  which  she  stated,  under  oath,  that  her  husband  died 
about  April  15,  1897,  at  Breckenridge,  Minn.,  and  that  she  did 
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ot  know  the  cause  of  his  death,  and  she  claimed  that  the  body 
mnd  at  Breckenridge  was  that  of  her  husband,  John  H.  Bax- 
T.  -:Vfter  investigation,  the  insurance  company  concluded 
lat  the  body  found  was  not  that  ef  John  H.  Baxter,  and,  the 
poof  being  unsatisfactory,  it  declined  to  pay  the  claim,  and 
lit  therefor  was  instituted  August,  1898,  and  tried  October 
},  1898.  As  the  order  of  the  trial  court  denying  defendant's 
Lotion  for  a  new  trial  must  be  reversed,  it  is  proper  that  we 
lould  review  the  evidence,  and  state  the  grounds  for  such 
*versaL 

Taking  up  the  physical  characteristics  first,  we  find  that  the 
itness  Cady  was  a  fellow  workman  with  Baxter  in  1896,  and 
ratified  as  follows:  "Q.  Did  you  ever  notice  his  feet?  A.  Yes, 
r.  Q.  Do  you  know  what  size  of  shoes  he  wore?  A.  Yes,  sir. 
.  What  size  did  he  wear?  A.  Elevens.  Q.  Will  you  state 
ow  you  know  in  regard  to  that?  A.  Why,  Baxter  and  I 
eeded  shoes  about  the  same  time,  so  we  went  up  to  a  store  in 
[arris,  and  Mr.  Baxter  got  an  eleven  shoe,  and  I  sent  to  town 
>r  mine;  they  didn't  have  just  what  I  wanted.  Q.  Were  you 
ith  him  when  he  bought  the  shoes?  A.  I  was  with  him  when 
e  bought  the  shoes.  Q.  What  size  shoe  do  you  wear?  A. 
light  and  a  half.  Q.  Well,  at  that  time  did  you  notice  and 
ompare  Mr.  Baxter's  foot  with  yours  as  to  size?  A.  Yes;  I 
LUghed  about  it  at  the  time,  and  made  some  remark  about  big 
jet."  The  witness  Sewall  testified  that  Baxter  wore  a  shoe 
irger  than  his  own,  which  was  No.  9 :  that  he  had  compared 
iie  shoes,  and  he  thought  Baxter's  shoes  were  between  10  and 
2.  The  witness  Blandin  testified  that  he  wore  a  No.  10  shoe, 
nd  that  Baxter's  was  about  a  size  or  so  smaller.  A  witness 
3r  plaintiff  testified  that  Baxter  had  big  feet.  Mrs.  Baxter 
id  not  know  the  size  of  his  feet  nor  the  size  of  shoes  he  wore, 
ut  testified  that  they  were  small  for  a  man  of  his  size  and 
eight.  Another  of  plaintiff's  witnesses  thought  his  feet  were 
ot  as  large  as  No.  10.  This  was  all  the  witnesses  who  testi- 
ed  as  to  the  size  of  Baxter's  feet.  Now,  upon  the  feet  of  the 
ead  body  were  found  shoes  not  larger  than  No.  7,  and  one  wit- 
less testified  that  it  was  about  No.  6.  In  order  to  determine 
lefinitely  the  size  of  the  foot  of  the  body  found,  it  was  ex- 
lumed,  and  a  shoe  taken  from  its  foot,  which  was  made  an  ex- 
libit  in  the  case,  and  returned  to  this  court,  and  conceded  by 
ach  party  to  be  the  identical  shoe  found  on  the  foot  of  the  de- 
eased.    It  w^as  proven  that  this  shoe  was  in  size  No.  6^.     As 
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to  Baxter's  teeth:  The  plaintiff  wrote  to  the  coroner  that  some 
of  his  teeth  were  out.  Her  attorney  wrote  the  coroner  that 
most  of  Baxter's  front  teeth  were  out.  Hhe  told  the  coroner 
that  the  front  teeth  were  oot.  She  says  she  told  her  attorney 
that  some  of  the  teeth  were  out.  She  testified  on  the  stand 
that  one  or  two  of  Baxter's  front  teeth  were  out.  Another  wit- 
ness thought  one  or  two  teeth  were  out  of  the  upper  jaw,  and 
two  others  testify  that  they  thought  he  had  one  tooth  out.  This 
testimony  was  not  contradicted.  The  coroner,  Dr.  Truax,  tes- 
tifies that  ihe  body  found  had  all  the  teeth  in  their  natural  con- 
dition; that  he  picked  them  up,  and  put  them  back  into  the 
holes  in  the  jaws;  that  the  teeth  were  all  there;  that  there  was 
not  a  solitary  one  gone;  and  that  the  jaws  showed  that  all  the 
teeth  were  there  at  the  time  of  death.  Dr.  Hendrick  testified 
that  all  the  teeth  had  fallen  out  after  death.  As  to  Baxter's 
height:  In  his  application  for  insurance,  July  11,  1883,  he 
stated  that  his  height  was  6  feet  2  inches.  Mrs.  Baxter  testi- 
fied that  he  was  6  feet  1^  or  2  inches  tall.  He  weighed  about 
187  or  190  pounds.  The  body,  when  found,  did  not  measure  in 
length  exceeding  5  feet  8  or  9  inches,  although  one  witness 
measured  the  body  with  a  spade,  and,  after  measuring  the 
spade,  estimated  the  body  at  5  feet  10  inches  in  length,  and  ex- 
pert evidence  showed  that,  in  no  event,  would  the  body,  under 
the  circumstances,  differ  more  than  2  inches  from  the  life 
measure.  As  to  Baxter's  age:  He  was  born  in  1850,  and  was 
48  years  old  when  the  body  was  found.  Two  expert  physicians 
testified  that  the  body  found  was  not  that  of  a  person  above  40- 
years  old,  and  one  of  them  stated  that  he  was  not  past  35  years 
of  age.  There  was  considerable  other  evidence  which  tends  to 
show  that  the  body  found  was  not  that  of  Baxter.  He  belonged 
to  the  Knights  of  Pythias  and  Odd  Fellows,  and  when  he  left 
home  wore  a  K.  P.  button  on  his  coat,  a  three-link  pin  on  the 
inside  of  his  vest,  and  a  ring  on  his  left  hand.  None  of  these 
things  were  found  on  the  dead  body.  Other  evidence  also  ap- 
pears in  the  record  tending  somewhat  to  support  the  theory 
that  the  body  found  was  not  that  of  Baxter,  but  we  do  not 
deem  it  necessary  to  recite  it  in  detail. 

As  tending  to  show  that  the  body  found  was  that  of  Baxter, 
the  13-yearold  son  of  Baxter  testified  that  when  he  went  away 
his  father  wore  a  black  suit  of  clothes  and  a  black  sateen  shirt, 
a  black  felt  hat,  the  same  kind  of  shoe  as  was  found  on  the 
dead  body,  and  that  the  comb  found  on  the  dead  body  was  the 
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le  as  that  usuall}^  carried  by  his  father,  and  that  three  or 
r  months  before  his  father  went  he  gave  him  a  little  blank 
>k,  which  he  carried  in  his  vest  pocket,  and  that  the  book 
nd  on  the  body  was  just  like  the  one  he  gave  his  father.    He 
)  further  testified  as  follows:  "^Q.  I  show  you  this  pocket- 
fe  w^hich  has  been  introduced  in  evidence,  and  ask  you 
ether  or  not  that  was  your  father's  pocketknife.  A.  He  had 
just  exactly  like  it.    Q.  Is  there  anything  about  that — ^just 
k  at  it  carefully — from  w^hich  you  can  tell  to  a  certainty 
t  it  was  your  father's  pocketknife?    A.  From  the  general 
pe,  and  from  the  back  of  the  large  blade  being  hollowed  out 
ittle.    Q.  Was  the  back  of  the  big  blade  in  your  father's 
fe  hollowed  out  like  that?  A.  Yes,  sir.     Q.  How  long  had 
that  knife?  A.  I  don't  know;  he  had  it  quite  a  while.     Q.  I 
1  show  you  this  pipe,  and  ask  if  you  know  whether  or  not 
t  was  your  father's  pipe.  A.  Yes,  sir.  Q.  How  do  you  know 
t  was  your  father's  pipe, — by  w^hat  means?  A.  By  the  ini- 
Is  on  the  side.  Q.  Whose  initials  are  those.  A.  My  mother's. 
Who   cut  them   on   there?  A.  My   father.     Q.  When   and 
ere?  A.  I  don't  remember  just  when  it  was,  but  it  was  in 
'  basement  of  99  South  Twelfth  Street.     Q.  Is  that  where 
1  lived  when  he  went  away?  A.  Yes,  sir;  it -was  in  the  win- 
before  the  spring  when  he  went  away.     Q.  Now,  do  you  re- 
mber  that  particularly?  A.  Yes,  sir.     Q.  Do  you  remember 
y  conversation  that  was  had,  or  any  remark  that  was  made, 
the  time  that  he  carved  those  in  there?  A.  No,  sir.     Q. 
•out  the  room  on  there, — anything  said  about  room  for  the 
ters?  A.  Why,  he  said,  when  he  started  in — The  first  letter 
cut  was  'M,'  and  he  made  it  so  wide  that  he  couldn't  get  the 
'  in  there,  and  he  says,  *I  can  only  put  in  the  M.  B.'  Q.  What 
Four  mother's  middle  initial?  A.  ^E.'     Q.  Do  you  remember 
\  making  that  statement  at  the  time  he  cut  those  letters  in 
?re?  A.  Yes,*  sir."    The  shirt  found  on  the  dead  body  was 
ick  sateen,  and  the  suit  of  clothes  black,  and  the  hat  felt, 
's.  Baxter,  the  plaintiff,  testified  that  her  husband  had  small 
?t  for  a  large  man ;  that  when  he  went  away  he  wore  a  blue- 
ick  suit,  with  a  fine  twill;  that  the  shoe  produced  looked  ex- 
tly  like  the  one  he  wore  when  he  went  away;  that  the  knife 
)ked  like  the  One  found  on  the  body,  and  that  she  was  sure 
at  the  pipe  found  was  the  one  he  had  when  he  went  away; 
at  the  comb  he  had  looked  like  the  oiie  found;  that  he  wore  a 
sick  sateen  shirt  on  account  of  his  being  an  engineer;   that 
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the  sample  of  cloth  taken  from  the  suit  of  clothes  on  the  dead 
man's  body  was  the  same  kind  of  material  as  her  husband's 
clathes;  and  that  he  had  a  revolver  when  he  went  away.  No 
revolver  was  found  on  the  body.  The  evidence  here  stated 
presents  the  most  salient  points  of  the  case,  and  niuch  of  it  is 
seemingly  more  conflicting  than  really  so  in  fact.  It  may  be 
true  that  the  clothes  worn  by  Baxter  were  of  the  same  kind  of 
material  as  those  found  on  the  dead  body,  and  yet  not  in  fact 
the  same  suit.  The  same  may  be  said  of  the  hat,  the  sateen 
shirt,  and  the  blank  book.  The  dead  man  may  also  have  had  a 
comb  and  knife  similar  to  those  of  Baxter's.  An  explanation 
as  to  the  pipe  may  be  more  difficult,  but,  even  if  originally  that 
of  Baxters,  it  may,  in  some  manner  unaccounted  for,  have 
come  into  the  hands  of  the  dead  man,  or  plaintiff's  evidence 
and  that  of  her  son  not  truthful.  But  if  the  shoe  worn  by  Bax- 
ter was  No.  10  or  11,  and  that  found  on  the  foot  of  the  dead 
man  was  No.  6^  or  7,  and  Baxter's  height  was  6  feet  2  inches, 
and  the  dead  man's  only  5  feet  8  inches,  or  not  to  exceed  5  feet 
10  inches,  then  it  is  unreasonable  and  inherently  impossible  to 
hold  that  the  body  found  was  that  of  Baxter.  Upon  this  point 
the  evidence  is  well-nigh,  if  not  absolutely,  conclusive  against 
the  plaintiff.  Other  evidence  tended  to  support  the  defend- 
ant's theory,  such  as  the  age  and  teeth  of  Baxter.  The  burden 
of  proving  the  identity  of  the  body  found  as  that  of  Baxter 
rested  upon  the  plaintiff.  Prior  to  the  time  of  making  the  affi- 
davit of  death  upon  which  this  suit  was  instituted,  plaintiff 
made  another  application,  ninder  oath,  that  Baxter  had  died  of 
Bright's  disease,  and  stated  that  he  had  it  badly.  The  affida- 
vit was  made  February  11,  1898,  nearly  a  year  after  Baxter's 
disappearance,  and  before  the  dead  body  was  found.  The 
body  was  not  found  in  the  region  to  which  Baxter  started  to 
go,  nor  in  that  direction,  and  it  does  not  appear  that  he  ever  in- 
tended to  go  to  Breckenridge,  where  the  body  was  found.  A 
careful  examination  of  all  the  evidence  leads  us  to  the  conclu- 
sion that  the  preponderance  of  the  evidence  is  so  manifestly 
and  palpably  against  the  verdict  that  the  trial  court  abused  its 
discretion  in  not  granting  a  new  trial. 
Order  reversed  and  a  new  trial  granted. 
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SUPREME  COURT  OF  GEORGIA. 


MORRIS 


EENT  INS.  CO.  OP  Hartford,  Conn. 


lENT  INS.  CO.  OF  Hartford,  Conn. 
va. 
MORRIS.* 


no  view  of  the  facts  and  oiroumBtanoes  brouffht  to  light  upon  the  trial  of 
this  case  can  it  be  fairly  said  either  that  Uie  defendant  insurance  com- 
pany waived,  or  that  it  was  estopped  to  set  up  in  its  defense,  a  violation 
of  an  express  stipalation  in  the'  policjr  issued  to  the  insured  to  the  effect 
that  the  same  should  become  void  in  the  event  he  should  thereafter, 
without  first  procuring  the  company's  written  consent  to  be  indorsed 
upon  or  attached  to  the  policy,  take  out  additional  insurance  covering 
in  whole  or  in  part  the  same  risk.  This  being  so,  the  trial  judge  erred  in 
instructing  the  jury,  in  substance,  that,  should  they  believe  the  testi- 
mony relied  on  by  the  plaintiff  in  this  connection,  it  would  be  their  duty 
to  find  against  this  particular  defense  interposed  by  the  eompany. 

rther  error  was  committed  in  eliminating  from  the  consideration  of  the 
Jury  the  additional  defense  set  up  by  the  defendant,  that,  at  the  time  the 
policy  sued  on  was  issued  to  the  insured,  he  was  not  the  owner  of  the 
property  therein  specified. 

% 

Sjlles  Fort,  E.  A.  Hawkinb,  and  Du  Pont  Guerry,  for  Plaintiff. 


3len,  Slaton  &  Phillips  and  Hooper  &  Crisp,  for  Defendant 

Pish,  J. 
Phis  case,  which  makes  its  appearance  here  by  both  a  main 
d  cross  bill  of  exceptions,  and  that  of  Morris  vs.  Insurance 
».  (Ga.),  were,  by  agreement  of  counsel,  consolidated  and 
ed  together  in  the  lower  court,  as  in  many  respects  the 
lues  presented  for  determination  were  common  alike  to  both. 
)on  reaching  this  court  on  separate  writs  of  error,  they  were, 
like  consent,  argued  together.  For  convenience,  however, 
has  been  deemed  proper  by  us  to  deal  with  them  in  separate 
inions.  In  the  opinion  above  referred  to  as  having  been 
^  in  the  Imperial  Company's  case,  all  the  questions  pre- 
Dted  by  the  record  now  under  consideration  are  fully  cov- 
ed, with  the  exception  of  the  two  herein  specifically  dealt 
th,  which  arose  only  in  the  case  against  the  Orient  Company. 
1.  The  policy  issued  by  this  company  contained  a  stipulation 
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to  the  effect  that,  unless  otherwise  provided  by  an  agreement 
indorsed  upon  or  added  to  the  policy,  it  should  become  void  in 
the  event  the  insured  should  procure  any  additional  insurance 
upon  the  property  covered  thereby,  in  whole  or  in  part.  The 
insured  did  subsequently  procure  the  Imperial  Company  to 
issue  to  him  another  policy,  covering  the  identical  stock  of 
goods  which  the  Orient  Company  had  already  insured,  and  this 
fact  was  set  up  in  defense  to  the  action  filed  against  the  latter 
company.  In  reply  it  was  asserted  by  the  plaintiff  that  the  de- 
fendant had  waived  its  right  to  insist  upon  this  stipulation; 
having,  through  its  agent,  expressly  consented  that  the  in- 
sured might,  if  he  increased  his  stock  later  on,  take  out  suffi- 
cient additional  insurance  to  protect  him.  In  support  of  this 
contention,  Bamuel  Morris,  a  brother  of  the  insured,  who  had 
in  the  latter's  behalf  conducted  the  correspondence  with  the 
company^s  agent  whereby  the  insurance  was  effected,  was  in- 
troduced as  a  witness.  Over  the  defendant's  objection,  coun- 
sel for  the  plaintiff  was  permitted  to  put  to  this  witness  the  in- 
quiry: *»At  the  time  you  got  this  policy  that  is  now  issued,  did 
you  write  Mr.  Cobb,  or  have  anything  in  the  letter,  about  get- 
ting other  insurance  on  that  stock  when  you  increased  your 
stock  of  goods  in  the  fall?  What  notice  did  you  give  him  of 
your  intention  to  take  other  insurance  or  other  policies?"  To 
this  question  the  witness  replied:  "I  wrote  him,  if  he  would 
give  me  a  policy  as  cheap  as  possible  in  the  fall,  when  he  [the 
insured]  increased  his  stock,  I  would  give  him  [the  agent] 
more,  and  he  answered  me  that  he  would  be  glad  to  have  if 
This  occurred  in  August,  concurrently  with  the  issuance  of  the 
policy.  We  do  not  think  this  testimony  can  be  justly  r^arded 
as  having  the  effect  claimed  for  it  by  the  plaintiff.  In  our 
opinion,  it  falls  far  short  of  proving  the  waiver  sought  to  be 
shown.  Nor  is  any  material  strength  added  thereto  by 
the  additional  somewhat  incoherent  statement  made  subse- 
quently by  the  witness  in  the  course  of  his  examination,  as 
follows:  *'I  gave  Mr.  Cobb  notice  at  the  time  of  effecting  this 
policy  sued  on  that  Joseph  Morris  intended  to  take  other  insur- 
ance on  that  stock.  I  wrote  him  that  in  the  fall  I  was  going  to 
take  more  insurance, — when  my  brother  will  have  more  stock, 
I  will  give  him  more  insurance  on  that  stock;  and  he  answered 
that  he  would  be  glad  to  have  it."  The  proposition  submitted 
to  the  agent  seems  to  have  been  simply  that,  on  the  stock  being 
increased  in  the  fall,  his  company,  through  him,-  would  be 
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Hi  to  issue  additional  insurance;  and  the  reply  of  the  agent 
lot  be  tortured  into  an  express  or  implied  consent  that  the 
red  might  apply  for  and  obtain  additional  insurance  from 
other  company  he  chose  to  select,  without  consulting  the 
ndant's  agent  as  to  the  amount  of  concurrent  insurance 
ih  would  be  permitted  in  view  of  the  increased  value  of  the 
k  of  goods  which  the  insured  expected  .to  have  on  hand 
r  on.  Evidently  the  agent  intended  merely  to  convey  the 
ression  that,  if  called  upon  at  the  proper  season,  he  would 
it  additional  insurance  to  such  an  extent  as  in  his  judg* 
t  the  increased  value  of  the  stock  then  on  hand  justified; 
the  insured  was  not  warranted  in  placing  any  other  con- 
ction  upon  th  agent's  reply,  especially  as  it  was  not  hinted 
le  proposition  submitted  to  him  that  the  insured  intended, 
tout  further  consulting  such  agent,  to  take  additional  in- 
nee  in  an  entirely  different  company  not  represented  by 
Besides,  the  policy  issued  by  the  defendant  company  ex- 
sly  stipulated  that  its  assent  to  concurrent  insurance 
lid  be  evidenced  by  a  writing  indorsed  upon  or  attached  to 
policy  itself.  In  this  connection  the  case  of  Insurance  Co. 
Dhomas  (27  C.  C.  A.,  42),  is  in  point,  it  being  therein  ruled 
:  "Knowledge  by  the  agent  of  an  insurance  company,  at 
time  of  procuring  the  insurance,  that  the  insured  intended 
ike  out  other  insurance,  does  not  operate  as  a  waiver  of  a 
lition  in  the  policy  subsequently  delivered,  forbidding 
r  insurance  except  by  consent  of  the  insurance  company 
rsed  on  the  policy.  The  rule  that  a  prior  parol  under- 
ding  or  agreement  cannot  control  a  subsequent  contract 
ies,  and  the  waiver,  to  be  effectual,  must  be  subsequent  to 
written  contract,  and  must  be  made,  not  only  with  knowl- 
)  of  the  other  insurance,  and  with  intent  to  waive  the  con- 
m,  but  must  be  supported  by  a  valuable  consideration,  or 
me  operative  by  way  of  estoppel."  Certainly  there  was  no 
iver"  in  the  present  case;  nor,  in  view  of  the  facts  above 
3d,  can  it  fairly  be  said  this  is  a  case  calling  for  the  appli- 
)n  of  the  doctrine  of  equitable  estoppel.  "The  only  case 
re  a  representation  as  to  the  future  can  operate  as  an  es- 
>el  is  where  it  relates  to  the  purposed  abandonment  of  an 
ting  right,  and  was  intended  to  infltlence,  and  has  in- 
iced,  the  conduct  of  the  party  to  whom  it  was  made.  A 
aise  as  to  future  action,  touching  a  right  dependent  upon  a 
ract  to  be  thereafter  entered  into,  does  not  create  an  es- 
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toppel  :^  Insurance  Co.  vs.  Mowry,  96  U.  S.,  544.  The  Supreme 
Court  of  Indiana,  dealing  with  this  question,  has  held:  ''In  an 
action  to  recover  on  a  policy  of  fire  insurance  stipulating  that 
'if  the  assured  shall  have  or  shall  hereafter  make  any  other  in- 
surance on  the  property  insured,  or  any  part  thereof,  without 
the  consent  of  the  company  hereon  written,  this  policy  shall  be 
void,'  a  complaint  alleging  that  after  the  policy  was  executed 
an  agreement  was  made  that  other  insurance  might  be  taken, 
and  that  a  written  stipulation  to  that  effect  would  be  inserted 
in  the  policy,  and  also  showing  that  other  valid  insurance  was 
taken,  without  any  notice  to  the  company  or  request  to  insert 
the  stipulation  agreed  upon,  does  not  show  a  waiver  of  the  con- 
dition against  further  insurance,  or  estop  the  company  to  in- 
sist that  there  has  been  a  breach  of  such  condition,  and  is  bad 
on  demurrer:"  Havens  vs.  Insurance  Co.,  Ill  Ind.,  90.  In  this 
conne(^tion  Mitchell,  J.,  who  pronounced  the  decision  of  the 
court  pertinently  remarked  (page  98,  111  Ind.):  "While  we 
concur  in  the  suggestion  that  courts  incline  towards  such  a 
liberal  construction  of  insurance  contracts  in  favor  of  the  as- 
sured as,  if  possible,  to  avoid  a  forfeiture,  yet,  where  parties 
have,  without  fraud,  mistake,  or  surprise,  deliberately  entered 
into  a  contract,  that  alone  must  be  looked  to  as  furnishing  the 
measure  of  their  respective  rights  and  obligations.  ♦  ♦  • 
Courts  cannot  by  construction  compel  insujpance  companies  to 
assume  obligations  which  they  have  fairly  guarded  against,  in 
order  to  protect  themselves  against  imposition,  so  that  their 
solvency  may  be  legitimately  preserved  in  order  to  afford  in- 
demnity to  policyholders  wh6  observe  their  contracts.''  Our 
attention  has  been  called  to  the  case  of  Carrugi  vs.  Insurance 
Co.  (40  Ga.,  135),  relied  on  by  the  plaintiff,  in  which  it  was  held 
that,  notwithstanding  a  policy  of  insurance  contained  a  stipu- 
lation that  the  consent  of  the  company  to  concurrent  insur- 
ance must  be  evidenced  in  writing,  still,  if  "the  policyholder 
notified  the  agent  of  the  company  that  he  would  get  additional 
insurance,  and  the  agent  consented,  and  the  insured  acted 
upon  that  consent  and  purchased  the  insurance,"  the  company 
would  be  estopped  from  thereafter  setting  up  the  defense  that 
the  policy  was  thus  rendered  void,  "although  the  consent  of 
the  agent  was  not  in  writing."  It  is  to  be  observed  that  this 
court  based  its  ruling  in  that  case  expressly  upon  the  ground 
that  the  agent,  so  far  as  appeared,  had  full  authority  to  waive 
the  condition  in  question;  for  it  was  held  that  "an  agent  of  an 
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isurance  company  authorized  to  make  and  revoke  contracts 
'  insurance  is  the  proper  person  to  give  consent  to  the  procur- 
[g  of  new  insurance,  unless  his  powers  be  restricted  by  the 
>mpany  in  this  respect,  and  the  insured  have  notice  of  the  re- 
riction."  The  policy  now  before  us,  with  notice  of  the  con- 
tions  of  which  the  insured  was  chargeable,  expressly  stipu- 
tes  that  no  representative  of  the  company  shall  be  deemed  to 
ive  the  power  to  waive  any  condition  or  provision,  "except 
ich  as  by  the  terms  of  this  policy  may  be  the  subject  of  agree- 
ent  indorsed  hereon  or  added  hereto;  and,  as  to  such  pro- 
sions  and  conditions,  no  officer,  agent,  or  representative  shall 
ive  such  power  or  be  deemed  or  held  to  have  waived  such  pro- 
sions  or  conditions  unless  such  waiver,  if  any,  shall  be  written 
[)on  or  attached  hereto,  nor  shall  any  privilege  or  permission 
tec  ting  the  insurance  under  this  policy  exist  or  be  claimed 
Y  the  insured  unless  so  written  or  attached.'^  This  stipula- 
on,  which  would  seem  to  fully  meet  the  requirement  stated  in 
le  decision  above  quoted,  expressly  negatived  the  power  of 
ly  agent,  by  idle  speech  or  even  express  parol  promise  or  con- 
iut,  to  waive  or  barter  away  the  rights  of  his  principal,  which 
le  latter  had  taken  express  pains  to  have  incorporated  in  its 
ritten  contract.  It  is  to  be  observed  that  Carrugi's  Case  was 
istinguished  upon  this  ground  in  Assurance  Co.  vs.  Williams, 
I  Ga.,  132.  Could  the  insured,  thus  having  notice  of  the  re- 
ricted  authority  of  the  agent  who  wrote  the  policy,  rely  upon 
ren  a  definite  and  distinct  verbal  consent  to  additional  insur- 
Qce,  and  be  misled  thereby,  so  that  it  would  be  a  fraud  upon 
le  insured  for  the  principal  to  insist  that  it  was  not  estopped 
•om  making  the  defense  that  the  insured,  assuming  to  act 
pon  a  verbal  agreement,  which  he  was  legally  bound  to  know 
ould  not  justify  his  conduct,  voluntarily  and  deliberately  vio- 
ited  the  terms  of  the  policy?  This  question  has  been  confi- 
ently  answered  in  the  negative  by  the  New  York  Court  of  Ap- 
eals:  Quinlan  vs.  Insurance  Co.,  133  N.  Y.,  356.  But,  how- 
vev  this  may  be,  it  is  clear  that  in  the  present  case  not  even  a 
erbal  consent  on  the  part  of  the  company's  agent  was  shown, 
he  case  of  Insurance  Co.  vs.  Carrugi  (41  Ga.,  660),  followed  in 
wain  vs.  Insurance  Co.  (102  Ga.,  96),  was  also  cited,  but  is  not 
ren  remotely  in  point;  the  ruling  therein  being  merely  that 
rhere  an  agent  knew,  when  he  wrote  a  policy,  of  then  existing 
rior  insurance,  his  knowledge  was  notice  to  the  company, 
rhich  would  be  deemed  to  have  waived,  its  right  to  a  forfeiture 
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on  the  ground  that  no  indorsement  as  to  prior  insurance  was 
entered  on  the  policy  itself. 

This  brings  us  to  a  consideration  of  the  further  contention 
of  counsel  for  the  plaintiff,  that,  as  the  defendant  company, 
after  the  insured  had  taken  out  a  policy  in  the  Imperial  Ins. 
Co.  the  following  October,  was  promptly  notified  of  this  fact 
by  letter,  but  made  no  response  thereto,  offered  no  objection, 
and  did  not  propose  to  return  any  portion  of  the  premium  or 
insist  upon  the  cancellation  of  its  policy,  it  had  estopped  itself 
from  interposing  the  defense  set  up  to  the  plaintiff's  action. 
In  other  words,  counsel's  idea  seems  to  be  that  if,  after  the  mis- 
chief had  been  done  which  the  policy  expressly  provides  shall 
render  it  void,  the  insured  promptly  notifies  the  company  that 
he  has  deliberately  violated  its  terms,  it  is  incumbent  upon  the 
company  to  offer  to  return  the  unearned  premium,  insist  that 
the  policy — already  rendered  void  by  the  act  of  the  insured — 
be  canceled,  and  expressly  notify  him  it  expects  to  hold  him  to 
the  terms  of  his  agreement,  and,  failing  to  do  so,  the  policy  re- 
mains of  full  force  and  effect,  notwithstanding  the  provision 
therein  that  the  act  of  the  insured  in  procuring  without  con- 
sent additional  insurance  shall,  without  more,  have  the  effect 
of  rendering  the  policy  void.  This  presents  the  question 
whether,  as  the  contract  seems  to  provide,  a  violation  by  the 
insured  of  the  terms  of  the  policy  will  render  it  **void,"  or,  as 
is  insisted  by  counsel,  merely  voidable  at  the  election  of  the 
company,  which,  in  order  to  avail  itself  of  the  breach  of  con- 
tract by  the  insured,  must  offer  to  return  the  unearned  pre- 
mium, and  demand  a  surrender  and  cancellation  of  the  policy. 
We  find  that  the  policy  itself  provides  that  in  the  event  it  shall 
**  become  void  or  cease,  the  premium  having  been  actually  paid, 
the  unearned  portion  shall  be  returned  on  surrender  of  this 
policy  or  last  renewal,  this  company  retaining  the  customary 
short  rate."  We  shall  not,  however,  undertake  to  enter  upon 
a  further  discussion  of  the  plaintiff's  contention,  with  a  view 
to  definitely  passing  upon  the  merits  thertMjf  from  a  legal 
standpoint.  Really,  he  is  not  entitled  to  invoke  a  decision  upon 
this  point,  for  the  reason  that  in  the  court  below  he  failed  sig- 
nally to  establish  the  facts  upon  which  this  contention  is  based. 
It  was  shown  that  a  letter  written  by  Samuel  Morris  in  behalf 
of  the  insured  was  addressed  and  mailed  to  Mr.  Cobb,  the  agent 
of  the  Orient  Company,  informing  him  that  another  policy  had 
been  taken  out  with  the  Imperial.     In  reply  thereto,  a  letter 
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vas  received  from  a  clerk  in  Mr.  Cobb's  employ,  acknowledg- 
ng  receipt  of  the  communication  addressed  to  him;  the  writer 
raying,  **Mr.  Cobb  isn't  at  home,  but  I  will  inform  him  as  soon 
18  he  comes."  Nothing  further  was  heard  either  from  this 
'lerk,  or  from  Mr.  ('obb  himself.  No  atteinpt  was  made  to 
ihovi  that  the  writer  of  the  letter  last  referred  to  was  in  any 
ense  the  agent  or  representative  of  the  insurance  company  of 
vhich  Mr.  Cobb  was  the  agent.  On  the  contrary,  we  gather 
rom  the  meager  testimony  brought  out  in  this  regard  that  this 
)erson  was  merely  a  clerk  in  the  service  of  the  agent, — not  in 
he  employ  of  his  principal  in  any  capacity.  It  was  imperative 
hat  the  plaintiff  should  prove  notice  to  an  agent  authorized  to 
•epresent  the  company;  otherwise,  notice  to  the  person  actu- 
illy  served  could  not  be  regarded  as  constructive  notice  to 
he  company  itself:  Insurance  Co.  vs.  Sabotnick,  91  Ga.,  717. 
Even  if,  upon  the  showing  made,  a  presumption  could  have 
irisen  in  favor  of  the  plaintiff  that  this  clerk,  in  discharge  of 
the  duty  he  owed  his  employer,  delivered  to  Mr.  Cobb  the  let- 
:er  received  from  Morris,  any  such  presumption  was  fully  over- 
come by  the  evidence  for  defendant.  The  company  introduced 
18  a  witness  Mr.  Cobb,  who  swore  unequivocally,  that  he  did 
aot  know  until  some  time  after  the  fire  that  the  insured  had 
taken  out  additional  insurance,  when  he  for  the  first  time  de- 
rived knowledge  of  this  fact  from  a  source  entirely  different 
from  the  letter.  No  effoii:  w^as  made  to  impeach  this  witness, 
aor  was  any  evidence  introduced  by  the  plaintiff  tending  to 
throw  discredit  upon  his  testimony.  This  being  true,  the  jury 
were  not  authorized  to  arbitrarily  reject  the  only  evidence 
touching  this  vital  point.  Notwithstanding  the  fatal  weak- 
ness of  the  evidence  introduced,  by  the  plaintiff  in  support  of 
[lis  contention  that  the  company  was  estopped  from  urging  the 
iefense  it  relied  on  concerning  the  taking  out  of  concurrent  in- 
siurance,  the  court  below  saw  proper  to  submit  the  issue  thus 
raised  to  the  jury;  instructing  them,  in  effect,  if  they  believed 
the  evidence  offered  by  the  plaintiff  upon  this  branch  of  the 
case,  they  should  find-  against  the  defense  set  up  by  the  com- 
pany-. We  are  constrained  to  hold  that  in  so  doing  the  trial 
judge  committed  grave  error. 

2.  Through  mere  inadvertance,  doubtless,  the  court  further 
erred  in  instructing  the  jury  as  to  the  defenses  relied  on,  re- 
spectively, by  the  Imperial  and  the  defendant  company.  This 
is  little  to  be  wondered  at,  as  the  defenses  set  up  by  these  corn- 
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panies  were  not  in  all  respects  identical,  and  were  easily  to  be 
conf nsed  in  one  trial  of  the  two  separate  cases  bronght  by  the 
insured.  The  error  referred  to  was  in  incorrectly  informing 
the  jury  that  the  Imperial  Company  alone  set  up  the  defense 
that  the  insured  was  not  the  owner  of  the  property  at  the  time 
he  procured  insurance  thereon.  We  call  attention  thereto 
merely  with  a  view  to  averting  a  repetition  of  the  error  when 
the  case  is  tried  again. 

3.  Many  additional  questions  were  presented  by  the  defend- 
ant's motion  for  a  new  trial,  but  as  the  case,  upon  these  points, 
is  controlled  by  the  decision  this  day  rendered  in  its  companion 
case,  referred  to  in  the  beginning  of  this  opinion,  no  further 
discussion  of  them  herein  would  be  profitable.  Judgment  on 
main  bill  of  exceptions  affirmed;  on  cross  bill,  reversed. 
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RETAIL  LUMBERMAN'S  INS.  ASS'N.* 

Laws  li^,  $  52,  proyides:  ''  In  all  insurance  against  loss  by  fire  the  condi- 
tions of  the  insurance  shall  be  stated  in  full,  and  neither  the  application 
of  the  insnred  nor  the  by-laws  of  the  company  shall  be  considered  as  ft 
warranty  or  a  part  of  the  contract,  except  so  far  as  they  are  incorporated 
in  full  into  the  policy." 

Heldf  By  reason  of  this  section,  the  description  of  the  property  insured,  or 
the  location  thereof,  as  found  in  the  application  (not  made  a  part  of  the 
policy),  does  not  limit  the  description  stated  in  the  policy. 

Heidi  Where  accounts  between  a  party  to  the  action  and  third  parties  are 
material  evidence,  his  books  containing  such  accounts  are  admissible  in 
evidence  when  proved  by  such  party  in  the  manner  provided  by  Section 
5738,  Gen.  St.  1894. 

Rule  applied  that  secondary  or  less  satisfactory  evidence  is  admissible  where 
better  evidence  is  not  obtainable. 

EussELL,  CiuiT  &  Jamison,  for  Appellant, 
E.  J.  ScoriELD,  for  Respondent 

Canty,  J. 
Plaintiff  owned  a  lumber  yard  at  Elbow  Lake,  Minn.,  where 
he  conducted  a  retail  lumber  business.    On  August  11,  1896, 
the  defendant  insurance  company  issued  to  him  its  policy  of  in- 
surance insuring  him  against  loss  of  timber  by  fire  in  a  sum 

*  Deoitlon  rendered,  Jane  U  1899.    Syllabus  by  the  Court. 
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lot  exceediBg  |3,000.  Thereafter,  on  August  27th  of  that  year, 
I  fire  occurred,  resulting  in  loss  to  him  by  the  burning  of  his 
limber,  and  this  action  is  brought  on  the  policy  to  recover  the 
lame.  On  the  trial,  plaintiff  recovered  a  verdict  for  f820,  and 
rom  an  order  denying  a  new  trial  defendant  appeals. 

1.  Before  the  policy  was  issued  plaintiff  signed  and  delivered 
o  defendant  a  written  application  for  the  same.  The  policy 
efers  to  this  application,  and  declares  that  it  forms  a  part  of 
he  policy  and  of  the  contract  between  the  parties,  but  neither 
he  application  nor  a  copy  thereof  was  ever  attached  to  the 
K)licy  or  incorporated  in  it.  There  is  a  plat  or  "survey"  on 
he  back  of  the  application  which  purported  to  define  the 
imits  of  the  lumber  yard.  Appellant  claims  that  two  car 
oads  of  the  lumber  on  which  loss  is  claimed  were  burned  out- 
ide  of  these  limits.  This  lumber  is  covered  by  the  language 
►f  the  policy  itself,  which  purports  to  insure  plaintiff's  lumber 

''While  situate  on  right  of  way  of  Great  Northern  Bail- 
road  in  Elbow  Lake,  Grant  County,  Minnesota." 

The  application  also  contained  a  warranty  that  the  average 
alue  of  the  stock  carried  by  plaintiff  was  |3,700,  and  appel- 
ant claims  that  this  warranty  is  false,  and  that,  therefore, 
)laintiff  is  not  entitled  to  recover.  This  warranty  is  not  in- 
jorporated  in  the  policy.  Plaintiff  offered  the  policy  in  evi- 
lence  without  offering  the  application.  Appellant  objected,, 
because  the  application  was  not  also  offered,  and  the  overrul- 
ng  of  this  objection  is  assigned  as  error.  In  order  to  dispose 
►f  these  different  questions  it  is  necessary  to  determine  the 
effect  of  section  52,  c.  175,  Laws  1895,  which  is  quoted  in  the 
lyllabus.  We  are  of  the  opinion  that  by  virtue  of  this  section 
he  application  was  not  "a  part  of  the  contract  except  so  far  as 

♦  *  incorporated  in  the  policy,"  and  that  this  applies  as  well 
o  matters  of  description  of  the  property  insured,  or  the  loca- 
ion  of  the  same,  as  to  warranties  and  other  conditions  found  in 
he  application,  but  not  incorporated  in  the  policy.  By  virtue  of 
;his  section,  the  policy  alone  is  the  contract,  and  we  hold 
igainst  appellant  on  all  of  the  questions  thus  raised.  But,  while 
:he  warranty  in  the  application  cannot  be  regarded  as  a  part 
)f  the  contract,  it  was  still  competent  evidence  on  the  issue  of 
'raud,  and  appellant  was  entitled  to  introduce  the  application 
n  evidence,  as  appellant  did  do,  for  the  purpose  of  showing 
:hat  plaintiff  made  false  representations  which  it  claims  in- 
iuced  it  to  issue  the  policy. 
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2.  For  the  purpose  of  proving  the  amount  of  lumber  on  hand 
just  prior  to  the  fire,  plaintiff  proved  the  amount  on  hand  on 
January  1,  1890,  when  an  inventory  of  the  stock  on  hand  was 
taken.  He  then  proved  his  books  of  account  in  the  manner 
provided  by  section  5738,  Gen.  St.,  1894,  and  introduced  them 
in  evidence  for  the  purpose  of  showing  the  amount  of  lumber 
since  purchased  and  the  amount  since  sold,  in  much  the  same 
manner  as  that  described  in  Levine  vs.  Insurance  Co.,  66  Minn., 
138.  Appellant  objected  to  the  offer  of  the  books  in  evidence 
on  the  ground  that  no  foundation  was  laid  for  their  introduc- 
tion, and  assigns  the  overruling  of  the  objection  as  error.  Ap- 
pellant contends  that  section  5738  applies  only  to  cases  where 
the  account  purports  to  be  one  between  the  parties  to  the 
action;  that  the  accounts  in  these  books  purport  to  be  between 
plaintiff  and  various  third  parties  with  whom  he  dealt;  and 
that,  therefore,  if  the  books  are  admissible  at  all,  it  is  only  after 
they  have  been  proved  in  the  manner  provided  by  the  common 
law,  and  that  proof  under  the  statute  is  not  sufficient  in  such  a 
•case.    Said  section  5738  reads  as  follows: — 

"Whenever  a  party  in  any  cause  or  proceeding  produces  at 
the  trial  his  account  books,  and  proves  that  said  books  are 
his  books  of  account,  kept  for  that  purpose,  that  they  contain 
the  original  entries  of  charges  for  moneys  paid,  or  goods  or 
other  articles  delivered,  or  work  and  labor  or  other  services 
performed,  or  materials  furnished;  that  the  charges  therein 
were  made  at  the  time  of  the  transactions  therein  entered; 
that  they  were  in  the  handwriting  of  some  person  authorized 
to  make  charges  in  said  books,  and  are  just  and  true,  as  the 
person  making  such  proof  verily  believes,  the  witness  by 
whom  said  books  are  sought  to  be  proved  being  subject  to 
all  the  rules  of  cross-examination,  and  said  books  subject  to 
all  just  exceptions  as  to  their  credibility,  said  books  shall  be 
received  as  .prima  facie  evidence  of  the  charges  therein 
contained.*' 

The  books  here  offered  were  the  books  of  a  party  to  the 
•cause.  "They  contain  the  original  entries  of  charges  for 
money  paid"  (to  or  by  such  party)  *^ or  goods  or  other  articles 
delivered"  (to  or  by  such  party).  The  application  of  the  stat- 
ute is  not  expressly  or  by  fair  implication  limited  to  cases 
where  the  charges  so  made  and  the  accounts  so  kept  are  be- 
tween both  parties  or  between  all  parties  to  the  action,  and 
we  cannot  hold  that  such  is  the  proper  construction  of  the  stat- 
ute. There  is  a  conflict  of  authority  as  to  when  and  how  far, 
Independent  of  any  statute,  the  books  of  third  persons  are  ad- 
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nissible  in  evidence.  See  9  Am.  &  Eng.  Ene.  Law  (2d  Ed.)  932, 
>37,  and  notes.  But  that  question  is  not  now  before  us.  This 
jase  comes  within  the  statute.  It  would  seem  that  this  court 
jame  to  the  same  conclusion  in  Winslow  vs.  Lumber  Co.  (32 
dinn.,  237),  where  the  plaintiff  claimed  that  he  delivered  goods 
o  one  Thompson  on  the  promise  of  the  defendant  to  pay  for 
hem,  and  it  was  held  that  plaintiff's  books  in  which  he- 
barged  the  goods  to  Thompson  were  admissible  in  evidence. 

3.  The  trial  court  did  not  err  in  permitting  plaintiff,  when 
estifying  in  his  own  behalf,  to  state  as  best  he  could  the 
tmount  and  quality  of  the  lumber  in  the  cars  that  were 
mrned.  So  far  as  appears,  no  better  evidence  of  the  contents 
►f  the  cars  was  obtainable.  Neither  did  the  court  err  in  per- 
nitting  the  witness  Norgaard  to  testify  to  the  total  value  of 
he  lumber  remaining  after  the  fire,  as  shown  by  the  last  in- 
ventory taken  immediately  after  the  fire.  True,  the  witness 
•ould  not  remember  the  items  entered  in  the  inventory,  or  the 
^alue  of  each  item,  but  he  himself  prepared  the  inventory,  and 
estifled  that  he  knew  it  was  correct.  This  disposes  of  the 
ase.    Order  affirmed. 
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GERTESON.* 

lie  company  cannot  rely  on  a  condition  that  the  policy  shall  he  void  if  the 
title  is  not  absolute,  or  if  the  property  shall  cease  to  he  occupied  or 
operated;  if  it  knew  at  the  time  it  issued  the  policy  that  the  title  was^not 
absolute,  and  that  the  property  was  not  to  be  occupied. 

[nowledffe  of  the  agent  who  represents  the  company  in  the  transaction  is  the 
knowledge  of  the  company. 

^ere  the  company  issues  a  policy  upon  an  application  taken  by  a  solicitor, 
it  is  estopped  to  deny  his  agency,  though  the  ageut  who  employed  him* 
had  no  authority  to  do  so. 

rhe  condition  in  a  policy  requiring  a  watchman  to  be  kept  on  duty  during  all? 
hours  of  the  night  requires  the  use  of  only  ordinary  care  in  keeping  a 
watchman  ;  therefore,  where  a  watchman  had  gone  around  less  than  half ' 
an  hour  before  the  fire^  it  was  not  prejudicial  error  to  instruct  the  jury 
that  they  should  find  for  defendant  only  in  the  event  the  loss  occurred  by 
reason  of  the  failure  to  keep  a  watchman  on  duty  at  all  hours  of  the- 
night. 

*  Deolaion  rtndered,  Jnne  18, 1899.    From  Southwestern  Reporter. 


Digitized  by 


Goog] 


664  GwH  (^  Appeals  <^  Kentucky.  [«/«^, 

Chapeze  Wathen  and  C.  B.  Budd,  for  Appellant. 
Hill  k  Hnx,  for  Appellee. 

HOBBON,  J. 

Appellant  issued  to  appellee  on  July  9,  1896,  a  policy  by 
which  it  insured  appellee's  distillery  to  the  amount  of  |700  for 
12  months  from  that  time.  On  the  17th  of  November  follow- 
ing, the  property  insured  was  destroyed  by  fire,  and,  appellant 
refusing  to  pay  the  policy,  appellee  instituted  this  action  on 
May  8,  1897.  Appellant  defended  the  action  on  the  ground 
that  appellee  had  leased  the  ground  on  which  the  distillery 
stood,  and  that  it  was  not  in  operation  at  the  time  of  the  fire; 
the  policy  providing  that  it  should  be  void  in  case  the  insured 
was  not  the  absolute  owner  of  the  property,  and  that  it  should 
not  be  in  effect  if  the  distillery  was  not  in  operation  for  10  con- 
secutive days.  The  policy  also  provided  that  appellee  should 
keep  a  night  watchman  on  duty  during  all  hours  of  the  night, 
and  it  was  alleged  that  he  had  failed  to  do  this.  It  appeared 
from  the  proof  that  George  Hawes  solicited  the  insurance,  and 
got  the  appellee  to  take  it  out.  Hawes  got  a  descfription  of  the 
property,  and  sent  the  application  for  the  insurance,  with  three 
other  applications  he  took  that  day,  to  J.  C.  Budd  &  Son,  for 
whom  he  was  soliciting  insurance.  Budd  &  Son  were  agents 
for  appellant,  and  made  out  the  policy,  and  Hawes  notified  ap- 
pellee, and  he  went  and  got  it,  and  paid  the  premium.  The  ar- 
rangement between  Hawes  and  Budd  was  that  Hawes  was  to 
make  out  applications  to  secure  insurance,  and  receive  one-half 
of  the  commission  for  his  services.  Budd  did  not  tell  him 
what  company  he  would  place  these  risks  in,  but  said  he  would 
place  them  in  a  first-class  company.  At  the  time  the  applica- 
tion was  made,  Hawes  was  informed  of  the  condition  of  the 
title.  The  property  was  not  then  in  operation,  and  he  was  told 
that  it  would  not  be  operated  until  fall.  Budd  was  not  made 
acquainted  with  these  facts,  appellee  having  no  transaction 
with  him,  the  business  being  done  with  Hawes.  It  is  well  set- 
tled that  if  a  policy  of  insurance  is  issued  containing  provi- 
sions  that  the  policy  shall  be  void  if  the  title  is  not  absolute  in 
the  assured,  or  if  the  property  should  cease  to  be  occupied  or 
operated,  the  company  will  not  be  allowed  to  rely  on  these  con- 
ditions if,  at  the  time  it  issued  the  policy,  the  facts  were  known 
to  it,  for  in  this  event  the  policy  would  have  no  operation;  and 
the  company  taking  the  money  of  the  assured  has  been  prop- 
erly held  estopped  to  say  that  the  policy  had  no  operation  at 
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Jl:  Insurance  Co.  vs.  Downs,  90  Ky.,  236, 13  S.  W.,  882.  It  is 
Iso  well  settled  that  knowledge  of  the  agent  who  represents 
he  company  in  the  transaction  is  the  knowledge  of  the  com- 
pany. It  is  insisted,  however,  that  Budd  alone  was  appel- 
ant's  agent,  that  Hawes  had  no  authority  from  it,  and  that  it 
9  not  chargeable  with  facts  known  to  Hawes,  unless  communi- 
ated  to  Budd.  This  is  the  decisive  question  in  the  case.  Ac- 
ording  to  the  testimony,  Hawes  was,  in  effect,  the  partner  of 
ludd  in  effecting  this  insurance.  The  rule  that  a  delegated 
.uthority  cannot  be  delegated  has  some  limitations.  It  is 
isual  for  insurance  agents  who  issue  policies  to  send  out  soli- 
iters  to  take  applications  on  which  the  policies  may  be  issued, 
Lnd  authority  to  do  so  may  be  inferred,  nothing  appearing  to 
he  contrary,  for  this  is  the  common  way  the  business  is  done. 
JVhen  Hawes  came  to  appellee  professing  to  be  an  insurance 
Lgent,  and  took  his  application,  and  obtained  for  him  the 
K)licy  of  insurance,  he  had  a  right,  without  notice  of  a  defect 
n  his  powers,  to  regard  him  the  agent  of  the  company  for  this 
)urpose;  and  appellant,  by  accepting  the  application,  issuing 
he  policy,  and  keeping  the  premium,  is  estopped  to  say  his  act 
vas  unwarranted,  and  must  take  the  benefit  with  the  burden, 
n  Insurance  Co.  vs.  Spiers  (87  Ky.,  297,  8  S.  W.,  453),  this 
!Ourt  laid  down  the  rule  that  the  party  soliciting  the  insurance 
ind  taking  the  application,  in  the  absence  of  notice  to  the  con- 
rary,  should  be  held  the  agent  of  the  company.  This  rule  was 
ecently  approved  by  this  court  in  the  case  of  Bogers  vs.  Asso- 
nation,  50  S.  W.,  543.  These  cases  are  in  accord  with  the 
veight  of  authority,  and  are  conclusive  here.  See  May,  Ins., 
)  143,  and  cases  cited. 

The  only  remaining  question  in  the  case  is*  the  defense  that 
:he  appellee  did  not  keep  a  watchman  at  all  hours  of  the  night, 
rhe  proof  shows  that  there  was  a  watchman,  who  had  gone 
iround  and  seen  that  everything  was  all  right  less  than  an 
aour  before  the  fire,  and  at  the  time  of  the  fire  was  sitting 
iown,  reading  a  newspaper.  The  court  instructed  the  jury 
that  it  was  the  plaintiff's  duty  to  keep  a  watchman  on  duty  at 
ill  hours  of  the  night,  and  that,  if  they  believed  from  the  evi- 
ience  that  he  failed  to  keep  a  watchman  on  duty  at  all  hours 
[)f  the  night,  and  by  reason  of  such  failure  the  loss  occurred, 
they  should  find  for  the  defendant.  It  is  insisted  that  the  jury 
should  have  been  told  that  the  plaintiff  could  not  recover  if  he 
Failed  to  keep  a  watchman  on  duty  at  all  hours  of  the  night, 
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although  the  loss  would  have  occurred  just  as  it  did  notwith- 
standing this.  The  contention  is  that  this  stipulation  in  the 
policy  was  an  absolute  warranty,  that  there  can  be  no  recovery 
if  it  is  broken,  and  that  it  was  broken  unless  the  watchman 
was  kept  constantly  watching  at  all  hours  of  the  night.  In 
Wood,  Ins.,  §  186,  the  rule  is  thus  stated:  "When  a  policy  re- 
quires a  watchman  to  be  kept  on  the  premises,  the  insured  is 
not  required  to  keep  one  there  constantly;  but  only  at  such 
times  and  during  such  periods  as  men  o^  ordinary  care  and 
skill  in  such  business  employ  one,  and  in  this  respect  the  usage 
of  similar  establishments  is  admissible."  The  proof  fully 
warranted  the  jury  in  concluding  that  appellee  had  used  ordin- 
ary care  in  keeping  a  watchman  on  duty  at  night,  and,  though 
the  phraseology  of  the  court's  instruction  is  not  exactly  the 
same  as  that  in  which  the  rule  is  usually  stated  in  the  text- 
books, under  the  facts  of  the  case  we  do  not  see  that  there  was 
any  substantial  error  to  the  prejudice  of  appellant. 
Judgment  affirmed. 


COURT  OF  APPEALS  OF  KENTUCKY. 


STANDARD  OIL  CO. 

ra. 

FIDELITY  A,  CASUALTY  CO.  OF  New  Yobk.» 

In  an  action  on  a  contract  to  indemnify  plaintiff' for  any  pecuniary  loM  sns- 
tained  by  it  b^  reason  of  any  fraadnlent  or  dishonest  acts  of  B.,  one  of 
its  employes,  in  which  the  defense  was  that  the  shortage  in  B.'s  aocoonts 
occurred  prior  to  the  term  covered  by  the  bond,  it  was  error  to  require 
plaintiff  to  file  a  bill  of  particulars  on  the  trial  of  the  cause,  none  haying 
theretofore  been  required.    * 

Entries  in  books  kept  under  the  supervision  of  B.  were  admissible  as  evidence 
for  plaintiff. 

As  no  rule  was  taken  requiring  plaintiff  to  file  the  books,  secondary  evidence 
as  to  their  contents  was  admissible. 

Evidence  as  to  the  reception  and  indorsement  of  checks  by  B.  was  competeut. 

W,  B.  DixoN  and  K  P.  Humfhbet,  for  Appellant 
Phelps  &  Thum,  for  Appdlee, 

GUFFT,  J. 

The  appellant  sought  to  recover  judgment  for  |2,000  against 
the  appellee  on  account  of  an  undertaking  by  the  appellee  to 

*  Deoition  rendered,  June  6, 1899.    From  Scwai%»nt€m  Rfporter. 
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iemnify  the  appellant  to  the  extent  of  |2,000  for  any  pecuni- 
Y  loss  sustained  by  the  appellant  by  reason  of  any  fraudulent 
dishonest  acts  of  one  S.  H.  Brougbton  which  might  be  com- 
tted  during  one  year,  commencing  the  1st  day  of  March,  1893. 
oughton  had  been  employed  by  the  appellant  for  some  time 
ior  to  the  1st  of  March,  1893,  and  continued  up  to  the  18th  of 
irch,  1893,  when  he  left.  It  is  claimed  that  at  the  time  he 
it  the  service  of  the  appellant  he  was  short  in  his  accounts 
an  amount  exceeding  f3,500.  The  appellant  claims  that,  of 
is  shortage,  |2,245.42  occurred  during  the  first  18  days  of 
irch,  1893.  It  was  finally  admitted  by  appellee  that  J300.67 
the  loss  occurred  after  the  1st  of  March,  1893;  but  it  was 
limed  that  the  other  loss,  if  any,  occurred  prior  to  the  1st  of 
airch,  1893.  The  court  below  sustained  appellee's  contention, 
id  rendered  judgment  for  the  amount  admitted,  and  dis- 
issed  the  petition  as  to  the  residue  of  the  claim;  and  from 
e  judgment  so  dismissing  appellant's  petition  this  appeal  is 
osecuted. 

It  appears  that  the  court  below  sustained  certain  exceptions 
the  deposition  of  .Albin  L.  Jones,  a  witness  for  appellant, 
le  testimony  so  excluded  related  to  what  the  books  kept  in 
[•oughton's  office  showed.  The  appellant  also  excepted  to 
e  first  answer  of  cross-examination  of  Jones,  on  the  ground 
at  this  answer  was  incompetent,  it  being  a  statement  merely 
what  the  books  showed.  Appellant  claimed  that  it  did  this 
r  the  purpose  of  having  all  the  book  read  in  evidence,  or  none 
it.  The  court  below  sustained  the  exceptions  of  appellee, 
it  overruled  the  exceptions  of  appellant,  and  allowed  intro- 
iced  in  part  what  the  books  showed,  and  excluded  all  other 
Idence;  and  of  this  ruling  appellant  complains.  It  is  in- 
sted  for  appellant  that  the  court  erred  in  requiring  it,  upon 
le  hearing  of  the  cause,  to  file  a  bill  of  particulars,  none  hav- 
g  been  required  before  that  time;  and  it  seems  that  the  court 
*low  was  of  the  opinion  that  the  evidence  failed  to  sustain  the 
11  of  particulars  filed,  and  appellant  complains  of  the  action 
■  the  court  in  this  respect.  It  is  insisted  for  appellant  that  it 
illegal  and  unjust  to  require  the  appellant  to  file  a  bill  of 
irticulars  in  a  case  of  this  sort,  for  the  reason  that  it  is  fre- 
lently  impossible  to  show  just  what  items  the  defaulter  has 
isappropriated,  because  his  accounts  are  nearly  always  falsi- 
?d  for  the  purpose  of  covering  up  the  items  misappropriated. 
:  is  argued  for  appellant  that  all  it  should  be  required  to  show 

VOJ,.  XXVIII.-42. 
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was  that,  during  the  life  of  the  bond  sued  on,  thp  defaulter  col- 
lected more  money  than  he  accounted  for.    Appellant    ear- 
nestly insists  that  the  judgment  appealed  from  is  not  sostalned 
by  the  law  or  facts,  and  that  it  was  entitled  to  a  judgment:  for 
f  2,000;  that  being  the  limit  of  appellee's  liability  by  the  teirms 
of  the  bond.    It  is  the  contention  of  appellee  that  the  judg- 
ment and  rulings  of  the  court  are  sustained  by  the  law    ajid 
facts,  and  that  the  judgment  should  be  affirmed.    It  is  the  tvi- 
ther  contention  of  appellee  that  the  decision  of  the  lower  court 
npon  the  facts  is  equivalent  to  the  verdict  of  a  well-instnicteA 
jury.    It  has  been  repeatedly  decided  by  this  court  that  na  sucla 
rule  applies  on  the  trial  of  appeals  from  judgments  in  e<i.tiity 
causes. 

After  a  careful  consideration  of  the  law  and  facts  in   tliis 
case,  we  are  of  the  opinion  that  the  court  erred  in  requiring  ^P' 
pellant  to  file  a  bill  of  particulars  at  the  time  and  under  tli^ 
circumstances  under  which  it  was  required  to  file  the  san*^- 
We  are  further  of  the  opinion  that,  if  any  of  the  testimony  ^^ 
Jones  as  to  what  the  books  referred  to  showed  was  competent, 
his  entire  testimony  in  respect  thereto  should  have  been  adim*' 
ted  and  considered;  and,  inasmuch  as  there  was  no  rule  tak^^^ 
requiring  the  appellant  to  file  the  books  referred  to,  the  state- 
ment of  the  witness  in  regard  to  what  the  books  showed  wa* 
competent,  and  should  have  been  considered  by  the  court.     Tl^^ 
evidence  as  to  the  reception  and  indorsement  of  the  various 
checks  received  and  indorsed  by  Broughton  was  competent  evi- 
dence.   It  may  be  further  remarked  that  the  evidence  producea 
showed  that  the  books  in  question  were  kept  by  Broughton?  ^^ 
were  under  his  supervision  or  control,  and  it  was,  therefore^ 
competent  to  show  the  entries  in  the  books.      The  fact  tbfl't 
Broughton  invested  certain  sums  of  money  in  New  Yorl^  ^^' 
change,  payable  to  the  appellant,  is  by  no  means  concluBi'*^^ 
evidence  that  such  checks  were  received  or  collected  by  tbe  ^^T 
pellant,  for  the  reason  that  Broughton,  under  his  poi^v^er   ^ 
attorney,  could  legally  indorse  such  checks,  and  collect   ^^ 
receive  the  money  therefrom;  and  it  is  worthy  of  note  tli»^  ^ 
does  not  pretend  to  say  that  all  such  exchange  was,  in  ^ ^^  * 
transmitted  by  him  to  the  appellant,  or  collected  by  it. 

It  seems  to  us  that  the  competent  evidence  in  this  case  ^^ 
tained  the  claim  of  the  appellant  that  Broughton  did,  in  ^^^I 
by  dishonest  or  fraudulent  means,  appropriate  to  his  owt^  ^ 
jifter  the  Ist  of  March,  1893,  as  much  as  |2,000  of  moa^y   ^"^ 
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eived  by  him,  due  to  the  appellant,  and  for  which  it  was  enti- 
led to  judgment.  The  judgment  appealed  from  is  reversed, 
nd  the  cause  remanded,  with  directions  to  enter  judgment  in 
Eivor  of  appellant  for  the  amount  claimed,  including  the  f300.* 
7  heretofore  adjudged  to  appellant,  and  for  proceedings  con- 
[stent  herewith. 


SUPREME  COURT  OF  IOWA. 


WEIMEB 


CONOMIC  LIFE  ASS'N  of  Clinton.* 

he  Btatnte  of  Iowa  provides  that  where  the  applicant  is  declared  by  the 
company's  medical  examiDcr  to  be  a  fit  subject  of  insurance,  the  com- 

O  shall  be  estopped  to  deny  that  he  was  in  the  required  condition  of 
bh,  unless  the  policy  was  procured  by  f^aud  or  deceit. 
feZd,  That  false  answers  as  to  health  by  insured  cannot  be  set  up  in  the  ab- 
sence of  eyidenoe  that  the  physician  was  deceived  or  was  in  collusion 
with  insured. 

SLkTES  k  SoHUTLEE  and  D.  F.  JomreoN,  for  Appellant. 

F.  H.  Helsell,  for  Appellee. 

Ladd,  J. 

The  policy  in  which  the  plaintiff  is  named  as  beneficiary  was 
jsued  on  the  life  of  Elizabeth  Weimer  July  2,  1895,  and  she 
led  April  25, 1897.  Indorsed  thereon  was  a  copy  of  her  appli- 
ation,  containing  the  following,  among  other  questions  and 
nswers: — 

^'Q.  Have  yon  ever  had  any  of  the  following  diseases: 
Consumption?  A.  No.  Chronic  or  persistent  coughing  or 
hoarseness?  Ans.  No.  *  ♦  ♦  Diseases  of , the  liver? 
Ans.  No.  *  *  *  Q.  State  particulars  of  any  illness,  con- 
stitutional disease,  or  injury  you  have  ever  had;  giving  date, 
duration,  and  remaining  effect,  if  any.  Ans.  None.  ♦  ♦  ♦ 
Q.  When  did  you  last  consult  a  physician?  Ans.  Three 
months.  Q.  For  what?  Ans.  Indigestion.  *  *  *  Q. 
Are  you  in  perfect  health,  as  far  as  you  know  or  believe? 
Ans.  Yes." 

Attached  was  this  warranty:  "I  also  agree  that  all  of  the 
Dregoing  statements  and  answers,  as  well  as  those  that  I  make 
0  the  association's  medical  examiner  in  continuation  of  this 
pplication,  are  by  me  warranted  to  be  true,  and  are  olBfered  to 
he  association  as  a  consideration  of  the  contract." 

•DMisloo  NBdwod,  Vaj  17, 1880. 
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The  various  amendments  to  pleadings,  and  the  several  mo- 
tions attacking  them,  require  no  attention.  The  defense  was 
based  entirely  on  averments  to  the  effect  that  the  foregoing 
answers  were  false,  so  known  to  be  by  the  assured,  and  made 
to  defraud,  and  that  on  the  faith  of  such  answers,  which  were 
warranties,  the  policy  was  issued.  It  may  be  conceded  that, 
but  for  section  1812  of  the  Code,  this  defense  would  have  been 
good.  We  set  out  that  section:  "In  any  case  where  the  medi- 
cal examiner,  or  physician  acting  as  such  for  any  life  insurance 
company  or  association  doing  business  in  the  State  shall  isBue 
a  certificate  of  health  or  declare  the  applicant  a  fit  subject  for 
insurance,  or  so  report  to  the  company  or  association  or  its 
agent  under  the  rules  and  regulations  of  such  company  or  asso- 
ciation, it  shall  be  thereby  estopped  from  setting  up  in  defense 
of  the  action  on  such  policy  or  certificate  that  the  assured  was 
not  in  the  condition  of  health  required  by  the  policy  at  the  time 
of  the  issuance  or  delivery  thereof,  unless  the  same  was  pro- 
cured by  or  through  the  fraud  or  deceit  of  the  assured."  The 
affirmative  answers  of  the  physician  to  the  printed  questions 
on  the  application  bring  his  report  clearly  within  the  provi- 
sions of  this  statute. 

.  "(47)  Are  you  satisfied  that  there  is  nothing  in  the  appli- 
cant's physical  conditions,  habits,  personal  or  family  history, 

.not  distinctly  set  forth,  tending  to  shorten  her  life?  A.  Yes. 
(48)  Do  you  unquestionably  recommend  the  applicant  for  in- 
surance?   A.  Yes.'' 

If  there  was  nothing  peculiar  about  her,  tending  to  shorten 
life,  then  certainly  she  was  a  fit  subject  for  insurance.  The 
precise  language  of  the  statute  need  not  be  used.  Where,  in 
answer  to  one  or  more  questions,  or  in  some  other  way,  the  ex- 
aminer, in  words  or  in  language  so  meaning,  declares  that  the 
applicant  is  a  fit  subject  for  insurance,  it  is  sufficient.  The 
very  evident  purpose  of  the  statute  is  to  prevent  the  defeat  of 
recovery  on  any  policy  where  the  company  has,  by  its  skilled 
agent,  examined  and  passed  upon  the  fitness  of  the  applicant 
for  insurance.  The  estoppel  is  directed  to  inquiry  as  to  the 
condition  of  health,  and  it  is  quite  immaterial  what  representa: 
tions  have  been  made  or  warranties  given.  The  company,  hav- 
ing investigated,  and  for  itself  ascertained  and  declared  the 
condition  of  the  assured  to  be  such  as  required  by  its  rules  and 
regulations,  will  not  be  permitted  to  interpose  as  a  defense  the 
physical  infirmities  of  the  deceased,  of  which  it  knew,  or  might 
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Ave  known,  as  the  result  of  its  examination;  and  the  fraud  or 
eceit  referred  to  is  that  of  procuring  the  report  or  certificate 
f  the  physician,  and  not  the  policy,  and  there  is  no  averment 
0  the  effect  that  the  examiner  was  misled  or  deceived  in  any 
^ay,  or  that  the  report  was  the  result  of  collusion  between  him 
nd  the  assured:  Welch  vs.  Insurance  Co*.  (Iowa).  Whether 
be  statute  is  applicable  to  a  mutual  company  is  not  involved, 
8  the  record  does  not  show  defendant  to  have  been  such. 
Affirmed. 


SUPREME  COURT  OF  MINNESOTA. 

HALL 


J 


NITED  STATES  FIDELITY  &  GUARANTY  CO 

certain  instrament  construed;  and  held  to  be  a  binding  eontraot :  that  the 
words,  ^*  Subject  to  result  of  investigation,"  written  aorose  tne  face  of 
the  instrument,  did  not  convert  it  into  a  mere  proposal  for  a  contract, 
but  ffave  the  one  party  a  right  to  cancel  it,  so  as  to  prevent  any  future 
liability  after  notice  of  such  cancellation. 

'eldf  Certain  admissions  of  the  principal  were  made  in  the  course  of  the 
business,  the  faithful  performaDce  of  which  the  surety  guarantied  ;  that 
such  admissions  were  a  part  of  the  res  gestsB,  and  are  evidence  against 
the  surety. 

Cobb  &  Wheelwbioht,  far  AppeUanL 

Hendbix  k  Merbitt,  for  Bespondent. 

Canty,  J. 

Defendant  is,  and  at  the  times  hereinafter  stated  was  a  cor- 
oration  engaged  in  the  business  of  guarantying  the  honesty 
nd  fidelity  of  persons  in  the  employ  of  others,  and  plaintiff, 
lall,  was  engaged  in  the  business  of  buying  and  selling  pota- 
oes  and  other  produce.  His  place  of  business  was  at  Minne- 
polis,  but  he  purchased  potatoes  in  the  country  towns  tribu- 
ary  thereto.  On  March  9,  1898,  one  Newton,  a  stranger  to 
ilaintiff,  applied  to  him  for  employment  as  a  purchaser  of 
potatoes  for  plaintiff,  as  his  agent,  on  commission  at  River 
^alls,  Wis.  Defendant  had  been  in  the  habit  of  insuring  the 
delity  of  plaintiff's  employees,  and  plaintiff  sent  his  agent 
nth  Newton  to  defendant's  office,  in  Minneapolis,  to  procure 
isurance  for  him  as  such  purchaser.  The  agent  then  made  to 
efendant  a  written  application  for  the  insurance,  and  informed 

*  D«clilon  Mndered,  Jiin«  14. 1S99.    SylUbas  by  th«  Court. 
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defendant  that  Newton  was  an  entire  stranger  to  him  and  to 
plaintiff,  and  that  plaintiff  wanted  the  insurance  without  de- 
lay. The  next  day  defendant  executed  to  plaintiff  the  follow- 
ing contract: — 

^'In  consideration  of  the  sum  of  five  and  no  100  dollars,  the 
United  States  Fidelity  and  Guaranty  Company  hereby  guar- 
anties the  fidelity  of  A.  Tracy  Newton  in  the  sum  of  five  hun- 
dred dollars,  in  favor  of  8.  H.  Hall  &  Co.,  from  the  9th  day 
of  March,  1898,  to  the  9th  day  of  March,  1899,  subject  to  aU 
the  covenants  and  conditions  set  forth  and  expressed  in  the 
bond  of  this  company  to  be  issued  on  even  date  herewith, 
and  forwarded  from  the  home  office  within  fifteen  days  from 
date  of  issue.  All  liability  of  the  company  on  this  instru- 
ment shall  cease  and  determine  on  the  issuance  by  the  com- 
pany of  the  duly-executed  bond,  or  if  the  bond  is  not  issued 
on  the  fifteenth  day  from  the  countersigning  of  said  instru- 
ment by  the  general  agent." 

Across  the  face  of  this  contract  was  written  in  ink,  "Subject 
to  result  of  investigation."  On  receiving  this  contract,  plain- 
tiff employed  Newton,  and  advanced  him  money  to  purchase 
potatoes  for  plaintiff  at  River  Falls.  Plaintiff  brought  this 
action  on  the  contract,  under  the  claim  that  Newton  embezzled 
$211.53  of  this  money  within  the  15  days  mentioned  in  the  con- 
tract. On  the  trial,  plaintiff  had  a  verdict  for  that  amount, 
and  defendant  appeals  from  an  order  denying  a  new  trial. 

Appellant  contends  that  the  words,  "Subject  to  result  of  in- 
vestigation," written  across  the  face  of  the  contract,  converted 
what  would  otherwise  be  a  contract  into  a  mere  prox>osal  for 
one,  to  become  binding  on  defendant  only  in  case  the  investiga- 
tion proved  satisfactory.  We  cannot  so  hold.  This  construc- 
tion would  render  the  temporary  contract  wholly  meaningless 
and  nugatory.  Plaintiff  had  already  made  an  application  for 
insurance,  and  there  was  no  occasion  for  a  counter  proposal. 
The  contract  states,  in  plain  and  positive  terms,  that  defend- 
ant, "hereby  guaranties  the  fidelity"  of  Newton,  and  that  all 
liability  on  the  instrument  shall  cease  on  issuance  of  the  regu- 
lar bond,  or  in  15  days  if  no  such  bond  is  issued.  Why  should 
such  language  be  used,  if  it  was  not  intended  to  mean  any- 
thing? If  a  mere  proposal  was  intended,  why  not  rest  on 
plaintiff's  written  application,  and  wait  for  the  regular  bond? 
In  our  opinion,  the  words,  "Subject  to  result  of  investigation,'^ 
should  be  so  construed  as  merely  to  give  to  defendant  the  right 
to  cancel  the  contract  on  further  investigation,  and  thereby  ex- 
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apt  itself  from  liability  for  any  loss  resulting  from  eontinu- 
g  Newton  in  the  employ  of  plaintiff  after  notice  of  the  can- 
llation.    This  construction  will  give  effect  to  all  parts  of  the 
ntract,  and  it  seems  to  us  is  more  in  accord  with  the  inten- 
)n  of  the  parties.    Within  10  days  after  Newton  was  so  em- 
oyed,  plaintiff  advanced  to  him  in  the  aggregate  |1,416.94, 
th  which  to  purchase  potatoes.    The  last  sum  so  advanced 
IS  |590,  on  March  19,  1898.    A  few  days  after  this  plaintiff 
at  another  employee — one  Eaton —  to  River  Palls  to  take 
jwton's  place,  and  complete  the  transactions  commenced  by 
n.    Newton  then  returned  to  Minneapolis,  and  was  there  re- 
ested  by  plaintiff  to  take  up  his  account  with  plaintiff^s 
okkeeper.    Newton  proceeded  to  do  so,  examined  his  ac- 
unt  in  plaintiff's  books,  admitted  that  it  was  correct,  and 
at  the  balance  there  appearing  against  him  was  correct,  but 
at  he  did  not  have  the  balance  of  the  money  there  charged 
ainst  him ;  that  he  did  not  know  what  he  did  with  it;  and  he 
ered  to  work  for  plaintiff  in  order  to  pay  it.    The  compe- 
icy  of  these  admissions  is  assailed  by  appellant.    We  are  of 
J  opinion  that  these  admissions  were  a  part  of  the  res  gestae, 
d  were  competent.    A  pai*t  of  Newton's  duty  was  to  account 
'  the  moneys  received  by  him  as  plaintiff's  agent.    Defend- 
t  guarantied  Newton's  fidelity  in  making  that  accounting  as 
ich  as  it  did  his  fidelity  in  any  other  part  of  his  duty  as 
lintiff's  agent.      See  Insurance  Co.  vs.  Callahan,  68  Minn., 
I ;  Insurance  Co.  vs.  Watson  (filed  this  term), 
ifter  Eaton  took  Newton's  place  at  River  Falls,  the  account 
th  Eaton  in  plaintiff's  books  was  kept  as  a  continuance  of 
J  account  of  Newton  and  as  a  part  of  that  account.    There 
nothing  in  appellant's  claim  that,  because  the  account  was 
)t  in  this  manner,  the  credits  shown  by  the  whole  continu- 
i  account  should  be  applied  to  the  oldest  items  on  the  debit 
e,  and,  when  so  applied,  it  appears  that  the  whole  sum  re- 
ved  by  Newton  has  been  repaid.      The  actual  facts  were 
ly  explained  by  the  oral  evidence.    Neither  is  there  any- 
ng  in  the  claim  that  Newton's  said  admissions  are  not  com- 
:ent,  because  it  appears  that  they  were  made  with  reference 
this  whole  continuous  account.    Plaintiff  and  his  book- 
;per  each  testified  that  the  bookkeeper  and  Newton  went 
T  the  whole  account  item  by  item.    This  disposes  of  all  the 
jstions  raised  having  any  merit.    Order  affirmed. 
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SUPREME  COURT  OF  NEBRASKA. 


FARMERS*  &  MERCHANTS'  INS.  CO. 

vs. 

JENSEN.* 

The  statate  of  uses  is  not  a  part  of  the  law  of  Nebraska,  and  where  the  in- 
sured conveyed  the  property  to  another  who  in  turn  conveyed  it  to  the 
^Ife  of  insared,  the  statate  cannot  be  invoked  to  protect  the  transfer 
from  the  operation  of  a  policv  clanse  against  chanse  of  title,  on  the 
p^onnd  of  an  agreement  that  the  wife  should  hold  titfo  for  the  benefit  of 
insured. 

Habbison,  C.  J. 

In  an  action  instituted  in  the  District  Court  of  Saunders 
County,  the  defendant  in  error  recovered  a  judgment,  which, 
on  hearing  in  the  error  proceeding  in  this  court,  was  reversed. 
A  motion  for  a  rehearing  was  sustained,  not  on  the  questions 
decided  in  the  former  opinion  (56  Neb.  — ,  76  N.  W.,  577),  but  to 
allow  argument  as  to  whether  the  rule  of  the  statute  of  uses 
is  in  force  or  is  of  the  law  of  this  State.  We  are  satisfied  of 
the  correctness  of  the  former  decision,  and,  relative  to  the 
points  therein  determined,  announce  at  this  time  our  adher- 
ence to  what  was  then  stated. 

The  issues  presented  by  the  pleadings  in  the  suit  were  suc- 
cinctly set  forth  in  the  former  opinion,  and  we  will  reproduce 
the  statement:  "Jensen,  in  his  petition,  declared  upon  an  ordi- 
nary insurance  policy.  The  insurer  interposed  as  a  defense  to 
the  action  that  the  contract  of  insurance  provided  that  it 
should  cease  to  be  in  force  *in  case  any  change  shall  take  place 
in  the  title  *  *  *  of  the  assured  in  the  above-mentioned 
property'  without  the  consent  of  the  insurer  thereto  indorsed 
on  the  policy;  that  after  the  delivery  of  the  policy  the  insured, 
his  wife  joining  therein,  conveyed  the  real  estate  on  which  the 
insured  property  was  situate,  by  ordinary  warranty  deed,  to 
one  John  H.  Jenslen;  and  that  the  latter  afterwards,  by  an 
ordinary  warranty  deed,  conveyed  the  insured  property  to  the 
wife  of  the  insured, — all  without  the  knowledge  or  consent  of 
the  insurer.  The  insured  attempted  to  meet  this  defense  by  a 
reply  admitting  the  conveyance  of  the  title  by  the  insured  to 
John  H.  Jensen,  and  by  him  to  the  wife  of  the  insured,  but 
alleging  that  these  conveyances  were  made  in  pursuance  of  an 

*  OecUion  rendered.  May  8.  1899.  On  rehearing.  Tbe  former  decision  in  this  case  vii 
reported  in  asth  Ins.  L  J.,  p,  :»66. 
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greement  between  the  insured  and  his  wife  that  the  latter 
hould  and  would  hold  the  title  to  the  property  for  the  use  and 
enefit  of  the  insured,  and  subject  to  his  directions  and  con- 
rol."  The  argument  now  is  that  the  use,  by  reason  of  the 
peration  of  the  rule  of  law  embodied  in  what  is  termed  "the 
tatute  of  uses,"  was  executed,  and  the  title  to  the  property 
ras  in  Iver  Jensen;  that  there  was  no  change  of  title  or  inter- 
st;  and  the  agreement  of  the  policy  of  insurance  was  not  vio- 
ited,  and  the  policy  remained  in  force.  The  statute  of  uses  is 
tt  part  as  follows: — 

"  Where  any  person  or  persons  stand  or  be  seised  ♦  ♦  ♦ 
of  and  in  any  ♦  ♦  ♦  lands,  tenements,  ♦  ♦  ♦  or 
other  hereditaments,  to  the  use,  confidence,  or  trust  of  any 
other  person  or  persons,  or  of  any  body  politic,  ♦  ♦  ♦ 
every  such  person  and  persons,  and  bodies  politic,  that  have 
or  hereafter  shall  have  any  such  use,  confidence,  or  trust,  in 
fee  simple,  fee  tail,  for  term  of  life,  or  for  years,  or  otherwise, 
*  *  *  shall  from  henceforth  stand  and  be  seised,  deemed, 
and  adjudged  in  lawful  seisin,  estate  and  possession  of  and 
in  the  same  ♦  ♦  ♦  lands,  tenements,  ♦  ♦  ♦  and 
hereditaments  *  *  *  of  and  in  such  like  estates  as  they 
had  or  shall  have  in  use,  trust,  or  confidence  of  or  in  the 
same;  and  that  the  estate,  title,  right  and  possession  that 
was  in  such  person  or  persons  that  were  or  hereafter  shall 
be  seised  of  any  lands,  tenements,  or  hereditaments,  to  the 
use,  confidence,  or  trust  of  any  such  person  or  persons,  or  of 
any  body  politic,  be  from  henceforth  clearly  deemed  and  ad- 
judged to  be  in  him  or  them  that  have,  or  hereafter  shall 
have,  such  use,  confidence  or  trust,  after  such  quality,  man- 
ner, form  and  condition  as  they  had  before  in  or  to  the  use, 
confidence  or  trust  that  was  in  them." — St.  27  Hen.  VIII. 
c.  10. 

Counsel  for  defendant  in  error  gives  this  exemplification  of 
its  effect:  "If  A.,  owning  real  estate,  shall  convey  or  will  it  to 
B.  under  an  agreement  between  them  that,  notwithstanding 
the  conveyance,  A.  or  some  other  person  or  corporation  shall 
have  the  rents  and  profits  arising  from  the  real  estate,  notwith- 
standing the  conveyance  made  by  A.  under  that  agreement,  he 
shall  still  have  the  title  he  had  before  he  made  the  conveyance." 


After  stating  the  facts  as  above,  and  reviewing  the  history 
and  rulings  regarding  the  statute  of  uses,  the  court  held  that 
the  statutes  of  Nebraska  sufficiently  prescribed  a  complete 
statutory  system  of  conveyancing,  and  the  statute  of  uses  was 
no  part  of  the  law  of  that  State. — [Ed.  Ins.  L.  J. 
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BABNES 

FIDELITY  MUT.  LIFE  ASS'N.* 

At  the  time  the  policy  was  deliyered  and  the  premiam  paid,  the  insured  wu  in 
bed  with  a  cold,  which  developed  into  pneumonia  from  which  he  died  two 
da  J  8  later. 

Heid^  That  slight  temporary  ailments  are  not  inconsistent  with  good  health 
within  the  meaning  of  the  jiolicy,  and  whether  the  insared  was  in  sach 
good  health  at  the  time  of  its  delivery  was  properly  left  to  the  jury. 

H.  W.  Palmer,  for  AppdlanL 

John  T.  Lenahan  and  !Edwabd  A.  Lynch,  for  Appellee. 

Stebbett,  C.  J. 
This  appeal,  from  the  judgment  entered  in  an  action  on  a  life 
insurance  policy  issued  by  the  defendant  association,  and 
4ated  November  14, 1893,  presents  the  single  question  whether 
there  was  sufficient  evidence  of  "good  health"  of  the  insured  at 
the  time  the  policy  was  delivered  to  go  to  the  jury.  On  Octo- 
ber 30, 1893,  plaintiff's  husband  made  application-to  defendant 
association  for  insurance  on  his  life  in  the  sum  of  (5,000,  pay- 
able upon  his  death  to  his  wife,  the  plaintiff  in  this  suit 
Among  other  representations,  the  application  contains  the 
following: — 

"That  I  am  in  good  health,  and  free  from  any  and  all  dis- 
eases, ailments,  or  complaints,  trivial  or  otherwise." 

It  is  conceded  that  plaintiff's  husband  was  in  g6od  health  at 
the  time  his  application  was  presented  to,  and  acted  on  by,  the 
defendant  association.  The  policy  was  issued  and  sent  to  the 
local  agent,  Lewis  L.  Evans,  for  delivery  upon  payment  of  tie 
premium.  The  latter  was  not  paid  until  November  28, 1893,  at 
which  time  the  policy  was  delivered  to  plaintiff.  At  the  toot 
of  the  policy  is  printed  the  following  provision:  "The  policy 
issued  hereon  shall  not  become  binding  until  the  first  payment 
due  thereon  has  been  actually  received  by  the  association  or 
its  authorized  agent  during  my  lifetime  and  good  health."  It 
was  admitted  that  the  insured  contracted  an  ordinary  cold  on 
November  25,  1893,  and  that  he  died  of  pneumonia  six  days 
thereafter;   but  it  was  claimed  by  the  plaintiff,  and  the  evi- 

•Dedaion  reod^red,  Miy  28. 1899. 
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ce  tended  to  prove,  that  pneumonia,  the  disease  of  which 
Barnes  died,  did  not  "set  in"  until  the  day  after  the  pre- 
m  was  paid  and  policy  delivered.  As  stated  in  the  learned 
1  judge's  charge,  the  questions  in  dispute  were:  "The  real 
tention  here  on  the  part  of  the  plaintiff  is  that  while  Mr. 
nes  was  sick  and  in  bed  from  Saturday,  the  25th  of  Novem- 
until  the  night  of  Thursday,  the  30th  of  November,  when 
lied,  still  the  sickness,  up  to  and  including  the  time  when 
policy  was  issued  and  the  money  paid  by  Mr.  Barnes,  was 
ply  trivial  or  temporary,  as  they  believed,  and  that  the 
ous  illness  which  took  Mr.  Barnes'  life  set  in. the  next  day,. 
^Vednesday  evening,  when  he  had  a  severe  chill.  The  con- 
tion  of  the  defendant  is  that  Mr.  Barnes  was  taken  down  on 
urday  with  a  severe  cold,  which  steadily  grew  worse, 
that,  at  the  time  the  premium  was  paid  to  Mr.  Evans,  Mrs. 
nes  either  knew  or  ought  to  have  known  her  husband  was 
?ry  sick  man,  and  it  was  a  fraud  upon  the  company  to  have 
I  insured."  In  a  fair  and  impartial  charge,  these  and  sub- 
inate  questions  were  submitted  to  the  jury  by  the  learned 
i  judge,  who,  among  other  things,  said,  "A  temporary  or 
ht  cold,  in  a  man  of  usual  good  health,  ♦  ♦  ♦  would  not 
stitute  unsound  health."  In  view  of  the  instructions  under 
ich  the  case  was  submitted  to  the  jury  on  all  the  evidence, 
ir  verdict  in  plaintiff's  favor  necessarily  implies  that  they 
nd  as  a  fact  that  when  the  premium  was  paid  and  the  policy 
ivered,  on  November  28,  1893,  Mr.  Barnes  was,  according  to 
true  intent  and  meaning  of  the  policy,  in  "good  health." 
Lt  finding  of  fact  definitely  settled  the  controlling  question 
he  case.  The  jury  were  correctly  instructed  as  to  the  mean- 
of  the  words  "good  health."  As  stated  by  a  learned  text 
ter,  the  term  "good  health"  does  not  mean  absolute  perfec- 
1,  but  is  comparative.  The  insured  need  not  be  entirely  free 
m  infirmity  or  from  all  the  ills  to  which  flesh  is  heir.  If  he 
oys  such  health  and  strength  as  to  justify  the  reasonable  be- 
that  he  is  free  from  derangement  of  organic  functidns,  or 
5  from  symptoms  calculated  to  cause  a  reasonable  apprehen- 
1  of  such  derangement,  and  to  ordinary  observation  and 
ward  appearance  his  health  is  reasonably  such  that  he  may 
h  ordinary  safety  be  insured,  and  upon  ordinary  terms,  the 
uirement  of  "good  health"  is  satisfied.  Slight  troubles, 
iporary  and  light  illness,  infrequent  and  light  attacks  of 
mess,  not  of  such  a  character  as  to  produce  bodily  infirmity 
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•or  serious  impairment  or  derangement  of  vital  organs,  do  not 
disprove  the  warranty  of  good  health.  In  other  words,  the 
term  "good  health,"  when  used  in  a  policy  of  life  insurance, 
means  that  the  applicant  has  no  grave,  important,  or  serious 
disease,  and  is  free  from  any  ailment  that  seriously  affects  the 
general  soundness  and  healthfulness  of  the  system.  A  mere 
temporary  indisposition,  which  does  not  tend  to  weaken  or 
undermine  the  constitution  at  the  time  of  taking  membership, 
does  not  render  the  policy  void:  3  Joyce,  Ins.,  §  2004.  "Colds 
are  generally  accompanied  with  more  or  less  congestion  of  the 
lungs,  and  yet  in  such  a  case  there  is  no  disease  of  the  lungs 
which  an  applicant  for  insurance  would  be  bound  to  state:" 
Cushman  vs.  Insurance  Co.,  70  N.  Y.,  77.  It  is  unnecessary  to 
refer  in  detail  to  the  evidence.  It  was  clearly  sufficient  to  war- 
rant the  submission  of  the  case  to  the  jury  on  the  question  of 
the  "good  health''  of  the  insured  at  the  time  the  premium  was 
paid,  and  the  policy  delivered  to  plaintiff,  and  other  subordi- 
nate questions  of  fact  in  dispute.  This  is  especially  so  in  view 
of  the  fact  that  the  evidence  was  more  or  less  conflicting  on  all 
material  questions  of  fact.  The  case  was  clearly  for  the  jury: 
Smith  vs.  Insurance  Co.,  1893  Pa.  St.,  504;  Keatley  vs.  Insur- 
ance Co.,  187  Pa.  St^,  197. 

There  is  nothing  in  either  of  the  specifications  of  error  that 
requires  discussion.    Neither  of  them  is  sustained. 

Judgment  affirmed. 


SUPREME  COURT  OF  MINNESOTA. 

COTTER 


EOYAL  NEIGHBORS  OF  AM!eRICA.* 

A  certificate  of  membersliip  in  the  defendant,  a  ftaternal  beneficiary  asaoeift* 
tion,  proyided  that  *'if  the  member  holding  this  certificate  shall  die  by 
any  means  or  act  which,  if  used  or  done  by  such  member  while  in  posses- 
sion of  all  natural  faculties,  would  be  darned  self-destruction,  then  this 
certificate  shall  be  null  and  void."  The  member  came  to  her  death  by 
taking  a  quantity  of  carbolic  acid  sufficient  to  cause  death,  administeied 
by  her  own  bands,  not  by  accident ;  and  at  the  time  she  took  the  carbolic 
acid  she  was  mentally  insane,  and  did  not  understand  the  moral  quality 
of  her  act. 

Heldj  That  the  certificate  of  membership  was  null  and  void  ;  that  the  •c*^ 
the  member  was  one  which,  if  done  by  a  sane  person,  "  would  be  deemed 
self-destruction.''  ' ^ 

*  D«oiiiOD  render«U,  Jan«  9,  1899.    8yll»biiB  by  the  Court. 
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J.  G.  Johnson  and  B.  D.  Smith,  for  Appellants. 
&BEENMAN  &  DowDALL,  for  Respondent. 

Mitchell,  J. 
This  was  an  action  brought  by  the  beneficiary  upon  a  certifi- 
te  of  membership  issued  by  the  defendant  to  one  Mary  Egan, 
m  deceased.  The  facts  stipulated  on  the  trial  were  that 
iry  Egan  came  to  her  death  by  taking  a  quantity  of  carbolic 
id,  sufficient  to  cause  death,  administered  by  her  own  hands^ 
t  by  accident,  and  that  at  the  time  she  took  said  carbolic 
id  she  was  mentally  insane,  and  did  not  understand  the- 
)ral  nature  of  her  said  act.  The  certificate  of  membership, 
ovided : — 

"If  the  member  holding  this  certificate  shall  die  ♦  ♦  ♦' 
by  any  means  or  act  which,  if  used  or  done  by  such  member 
while  in  possession  of  all  natural  faculties,  would  be  deemed 
self-destruction,  ♦  ♦  ♦  then  this  certificate  shall  be  null 
and  void." 

The  defense,  of  course,  was  that  under  this  provision  the  cer- 
Lcate  was,  upon  the  stipulated  facts,  null  and  void.  The  trial 
ige,  in  his  memorandum,  says  that  this  provision  is  suscepti- 
5  of  two  constructions, — one  in  favor  of  the  theory  of  the 
lintiff,  and  the  other  in  favor  of  the  theory  of  the  defendant,, 
and  that,  in  accordance  with  a  familiar  rule  in  the  law  of  in- 
rance,  he  would  adopt  the  construction  favorable  to  the- 
lintiff;  but  he  does  not  state  what  that  construction  was.- 
we  could  agree  with  the  learned  trial  judge  that  the  provi- 
^n  is  reasonalHIy  susceptible  of  a  construction  favorable  to» 
B  plaintiff,  we  would  readily,  and  even  gladly,  concur  in  his- 
Qclusion.  But,  on  the  contrary,  we  think  that  there  is  no- 
ibiguity  in  the  provision,  and  that  it  will  admit  of  but  one 
Qstruction,  and  that  the  one  contended  for  by  the  defendant, 
is  difficult  to  find  language  in  support  of  this  view  that  will 
ike  it  more  plain  than  that  used  in  the  certificate  itself.  It 
18  evidently  adopted,  in  view  of  the  decisions  of  the  courts  on. 
B  subject,  so  as  to  exempt  the  company  from  liability  in  case- 

the  self-destruction  of  the  insured,  whatever  might  have 
en  her  mental  condition  at  the  time  of  the  atit.    There  can  be* 

doubt  that  taking  a  deadly  dose  of  poison  by  a  person  in  pos- 
9sion  of  all  his  natural  faculties,  when  administered  by  his- 
rn  hand,  not  by  accident  or  by  mistake,  would  be  deemed 
If -destruction.  The  contention  of  the  plaintiff  is  that  the* 
le  construction  of  this  provision,  or  at  least,  one  of  which  it 
reasonably  susceptible,  is  that  it  means  an  act  of  the  insuredt 
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to  be  done  by  herself  while  sane.  We  see  no  possible  ground 
upon  which  any  such  construction  can  be  sustained.  The  only 
ambiguity  in  the  language  which  occurs  to  us  as  capable -of 
being  urged  with  any  degree  of  plausibility  is  that  there  is  no 
restriction  as  to  the  person  by  whom  the  means  or  act  is  to  be 
used  or  done.  But,  taking  the  whole  provision  together,  there 
is  no  ambiguity  even  on  that  x>oint.  The  clause,  ^' which,  if 
used  or  done  by  such  member  while  in  possession  of  all  natural 
faculties,  would  be  deemed  self-destruction,"  sets  that  question 
at  rest.  We  see  no  escape  from  the  conclusion  that  upon  the 
stipulated  facts  the  certificate  of  membership  was  null  and 
void.  The  judgment  is  reversed  and  remanded,  with  direc- 
tions to  the  court  below  to  amend  his  conclusions  of  law  in  ac- 
cordance with  this  opinion,  and,  upon  the  facts  found,  to  order 
judgment  in  favor  of  the  defendant. 

Collins,  J.  (dissenting). 
I  cannot  agree  with  the  statements  in  the  main  opinion  in 
this  case  that  there  is  no  ambiguity  in  the  clause  in  the  certifi- 
cate, and  that  it  would  be  difficult  to  find  language  which 
would  make  plainer  what  the  majority  hold  to  be  the  meaning 
of  the  provision  over  which  the  litigation  has  arisen.  I  think 
the  language  ambiguous,  because  it  does  not  clearly  appear 
whose  act  is  to  render  the  certificate  null  and  void.  If  it  was 
intended  to  guard  against  the  act  of  the  member,  whether  sane 
or  insane,  when  the  act  was  performed,  the  English  language 
is  not  so  poverty-stricken  as  to  render  this  at  all  difficult,  or  to 
require  that  the  real  intent  be  made  questionable.  The  pro- 
vision is  that  if  the  member  shall  die  by  any  means  or  act 
which,  if  used  or  done  by  such  member  while  in  the  possession 
of  all  natural  faculties,  would  be  self-destruction,  the  certifi- 
cate shall  be  null.  If  the  member  had  been  shot  down  by  an 
assassin,  the  means  or  act  used  or  employed  to  bring  about  the 
death  would  have  amounted  to  self-destruction  if  used  or  em- 
ployed by  the  member  himself.  This  is  a  literal  construction 
of  this  clause,  and  illustrations  of  like  character  might  easily 
be  multiplied.  To  hold  in  favor  of  the  defendant  association 
in  this  instance  results  in  a  forfeiture,  and,  whenever  there  is  a 
doubt  as  to  the  meaning  of  the  terms  of  a  forfeiture  clause  in 
an  insurance  certificate  or  policy,  the  language  should  be  con- 
strued most  strongly  against  the  insurer.  I  quite  agree  with 
what  has  been  said  by  another  when  called  upon  to  construe  a 
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ause  in  a  policy  in  another  case  of  th^  same  general  nature, 
J  follows:  "If,  by  the  introduction  of  a  subsequent  and  ob- 
ure  clause,  difficult  to  understand,  or  requiring  expert  kndwl- 
Ige  for  its  comprehension,  the  preceding  clauses,  plainly  and 
lequivocally  expressed,  by  which  the  primary  liability  of  the 
Lsurer  is  fixed,  are  nullified,  the  subsequent  clause  must  be 
nored.  It  cannot  be  permitted  to  operate  as  a  snare  to  the 
iwary."  I  cannot  concur  in  the  construction  placed  upon  the 
rfeiture  clause  in  the  certificate  in  question,  and  believe  that 
is  so  adroitly  worded  as  to  mislead  or  mystify  the  ordinary 
irson.  I  therefore  dissent. 
Buck,  J.     I  concur  in  the  dissenting  opinion  of  Collins,  J. 


MISCELLANY. 


L/ftsea  to  which  an  insarance  company  may  or  may  not  be  a  party,  which 
i  not  actions  on  policies,  but  which  relate  to  matters  ontside  of  insorance 

r;  as,  jurisdiction,  receiver,  injunction,  pleading,  practice,  mandamus, 
usnry,  lodges,  the  relations  of  statute  laws  to  corporations,  laws  of 
ter  Statee,  etc.,  where  the  principles  and  practice  of  insurance,  as  such, 
» not  specificallT  involved;  and  other  cases  of  incidental  interest  to  under- 
iters,  or  where  for  special  reasons  a  full  report  has  been  deemed  unnecessary, 
lese  sketches  are  given  merely  as  chap^rs  of  carrent  information,  and  are 
t  intended  as  digests,  nor  for  citation. 

Insubable  Iktebest  in  Case  of  Buildino  Association. 

In  the  case  of  Tate  ys.  Commercial  Building  Association,  de- 
ded  by  the  Supreme  Court  of  Appeals  of  Virginia,  April  6, 
199,  the  association  agreed  as  security  for  a  loan  to  insure  the 
r'es  of  three  of  its  members  for  the  benefit  of  the  loanor.  The 
ree  members  in  variance  from  the  agreement,  and  without 
e  knowledge  of  the  association,  took  out  the  jwlicies  for  their 
vn  benefit,  and  then  assigned  them  to  the  loanor.  It  was 
^Id  that  the  association  had  no  insurable  interest  in  the  life 
a  stockholder  who  was  not  indebted  to  it,  and  the  agreement 
ith  the  insured  was  against  public  policy,  and  void. 

PLEADma  AS  TO  Illegal  Combination. 

In  the  case  of  State  vs.  Aetna  Fire  Ins.  Co.,  decided  by  the 
ipreme  Court  of  Arkansas,  May  27,  1899,  it  was  held  that  a 
tmplaint  against  a  foreign  company  alleging  it  to  have  be- 
>me  a  member  of  a  combination  to  regulate  premiums,  while 
igaged  in  business  in  the  State,  contrary  to  an  act  forbidding 
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such  combination;  was  not  bad  on  a  general  demurrer  because 
it  failed  to  show  that  the  combination  related  to  business  in 
Arkansas,  although  the  correct  construction  of  the  statute 
-  limited  its  application  to  such  business.  The  proper  course, 
where  the  complaint  is  indefinite  or  uncertain,  is  a  motion  to 
make  it  more  specific,  or  an  answer  stating  the  facts,  showing 
that  it  was  not  the  subject  of  the  act's  penalty. 

COINSUBANCE   ClAUSE  YaLIO. 

In  the  case  of  Pennsylvania  Fire  Ins.  Co.  vs.  Moore,  decided 
by  the  Texas  Court  of  Appeals,  June  10,  1899,  it  was  held  that 
the  coinsurance  clause  providing  that,  "It  is  understood  and 
agreed  to  be  a  part  of  the  consideration  of  this  policy,  and  the 
basis  upon  which  the  rate  of  premium  is  fixed,  that  the  assured 
shall  maintain  insurance  on  each  division  of  property  as  per 
division  of  this  policy,  to  the  extent  of  the  actual  cash  value 
thereof,  and,  failing  so  to  do,  shall  be  an  insurer  to  the  extent 
of  such  deficit,  and  in  that  event  shall  bear  his,  her,  or  their 
proper  proportion  of  any  loss,"  is  neither  unreasonable  nor  un- 
just, and  should  be  sustained.  The  court  says:  "We  know  of  no 
rule  of  law  or  public  policy  which  prohibits  an  insurance  com- 
pany from  limiting  the  risk  it  will  carry.  Its  premiums,  in 
great  part,  are  regulated  by  the  amount  of  risk." 

Change  of  Beneficiabt. 
In  the  case  of  Grimley  vs.  Harrold  et  al.,  decided  by  the  Su- 
preme Court  of  California,  June  9,  1899,  the  insured  agreed 
with  a  niece  that  she  should  pay  the  assessments  on  his  bene 
ficial  certificate,  and  should  be  made  the  beneficiary,  and  the 
certificate  in  her  favor  should  not  be  changed,  on  condition 
that  she  should  care  for  him.  It  was  held  that  where  she  com- 
plied the  Certificate  could  not  be  changed.  It  was  also  held 
that  a  board  of  arbitration  provided  in  the  by-laws  with  power 
to  determine  who  were  the  beneficiaries  could  not  divest  the 
court  of  jurisdiction  of  property  rights  vested  by  virtue  of 
membership.  Where  the  beneficiary  refused  to  surrender  the 
certificate  to  the  insured,  or  consent  to  a  proposed  change  of 
the  beneficiary,  and  a  subsequent  certificate  was  issued  to  such 
changed  beneficiary,  it  was  not  necessary  for  the  first  benefi- 
ciary to  state  the  reason  for  her  refusal  to  such  subsequent 
beneficiary  in  the  absence  of  inquiry. 
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TEETER 


NITED  LIFE  INS.  ASS'N.* 

I 

be  assessment  was  paid  to  the  company's  local  examiner  by  insured  to  be 
foi" warded  with  his  own.  The  examiner  who  was  not  authorized  to 
reeeiye  assessments  forgot  to  forward  it  until  four  days  later,  when  he 
sent  check  with  notice  that  it  was  for  both.  The  assessments  were  two 
days  OYerdue.  The  company  retained  the  check,  but  ootitied  the  insured 
that  in  view  of  the  delinqnenev  an  inclosed  health  certificate  must  be  re- 
tamed  before  crediting  him.  The  insured  returned  the  certificate  si^ed 
and  continued  paying  assessments  until  his  death,  when  it  was  claimed 
the  proofs  of  death  showed  the  certificate  to  be  false. 

feld,  That  payment  to  the  examiner  was  not  payment  to  the  company  that 
prevented  lapse. 

^eld.  That  the  insured  acquiesced  in  the  continuation  of  the  insurance  on  the 
basis  of  the  certificate. 

Jeldy  That  a  policy  proyision  that  it  ihall  be  indisputable  after  two  years,  if 
the  insured  pays  all  assessments  and  observes  regulations  as  to  occupa- 
tion and  employment,  bars  the  company  from  disputing  the  truth  of 
statements  in  the  certificate  of  reinstatement  after  two  years. 

Sown  T.  McDoNOUGH,  /or  AppellanL 

D.  W.  Van  Hobsen,  for  Respondent 

Parkeb,  C.  J. 

April  4, 1887,  William  W.  Teeter,  of  Ithaca,  made  application 
o  the  defendant  for  a  policy  of  life  insurance,  and  was  on  that 
lay  examined  by  the  defendant's  local  examining  physician, 
'he  day  following,  the  policy  was  issued,  and  delivered  to  Tee- 
er,  his  wife  (this  plaintiff)  being  named  therein  as  beneficiary. 
]'he  provisions  thereof  that  are  involved  in  this  review  are  as 
ollows: — 

**  Conditions.  *  *  *  (5)  A  failure  to  comply  with  the 
rules  of  said  association  as  to  payment  of  assessments  shall 
also  render  this  policy  void.  Rules.  ♦  ♦  ♦  (2)  Upon 
the  death  of  any  member,  the  member  above  insured  shall 
pay,  if  required,  to  the  secretary  of  the  association,  an  assess- 
ment of  14.90.  (3)  *  *  *  A  notice  shall  be  sent,  an- 
nouncing each  assessment,  arid  the  number  thereof,  to  the 
last  postoffice  address  given  to  the  association  by  each  mem- 
ber, and,  if  the  assessment  is  not  received  within  thirty  days 
from  the  mailing  of  said  notice,  it  shall  be  accepted  and 
taken  as  sufficient  evidence  that  the  party  has  decided  to 
terminate  his  connection  wit*h  the  association,  which  con- 

*  D«elalon  rendered.  June  6, 1S99. 
VOU  XXVIII.— 43. 
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nection  shall  thereupon*  terminate,  and  the  party's  contract 
with  the  association  shall  lapse  and  be  void;  but  for  valid 
reasons  (such  as  failure  to  receive  notice  of  an  assessment) 
the  officer  of  the  association  may  reinstate  such  party,  after 
medical  examination  and  approval,  upon  payment  of  assess- 
ment arrearages.  And  the  said  association  does  hereby  fur- 
ther promise  and  agree  that,  after  two  years  from  the  date 
hereof,  the  only  considerations  that  shall  be  binding  upon 
the  holder  of  this  policy  are  that  he  shall  pay  the  annual 
dues  and  assessments  at  the  times  and  places  and  in  the  man- 
ner hereinafter  stipulated,  and  that  the  regulations  of  the 
association  as  to  occupation  and  employment  shall  be  ob- 
served, and  that  in  all  other  respects,  if  this  policy  matures 
after  the  expiration  of  said  two  years,  this  policy  shall  be 
indisputable." 

Teeter  continued  to  pay  his  assessments  promptly  until  the 
assessment  of  July  15,  1889,  which  was,  by  the  terms  of  the 
policy,  payable  at  the  company's,  office  on  or  before  the  14th 
day  of  August  following.  On  August  11th  Teeter  turned  over 
the  amount  of  his  assessment  to  Dr.  Baker,  the  defendant's 
local  examining  physician,  to  be  sent  with  Dr.  Baker's  assess- 
ment. By  some  oversight,  Dr.  Baker  omitted  to  send  the  as- 
sessment until  the  15th  day  of  August,  when  he  mailed  a  check 
to  the  company,  and  advised  it  that  such  check  was  for  his  own 
and  Teeter's  assessments.  The  company  received  Dr.  Baker's 
check  on  the  16th,  and  instead  of  promptly  returning  the 
money,  retained  it,  and  on  the  same  day  addressed  a  letter  to 
Teeter  acknowledging  the  receipt  of  the  moneys  to  pay  the  as- 
sessments, but  asserted  that  Teeter  was  a  delinquent,  in  that 
the  remittance  had  come  two  days  after  it  was  due,  and  ad- 
vised him  that,  before  it  could  give  him  credit  for  the  assess- 
ment, he  should  sign  and  return  what  it  termed  a  "health  cer- 
tificate," which  it  inclosed,  on  receipt  of  which  it  would  for- 
ward the  proper  voucher  for  his  remittance.  Teeter  was  away 
from  home  at  the  time  this  letter  reached  Ithaca,  but  upon  his 
return  he  promptly  signed  thfe  health  certificate  and  forwarded 
it  to  the  defendant.  By  it  he  certified  that  he  was  then  in  good 
health,  and  that  the  answers  given  and  representations  made 
in  his  application  for  the  insurance  were  substantially  true, 
and  were  applicable  to  his  then  condition,  except  as  Jto  his  age. 
Teeter  was  then  reinstated  upon  the  books  of  the  defendant, 
and  thereafter  continued  to  pay  his  assessments  until  his 
death,  which  occurred  some  four  years  and  eight  months  after 
the  date  of  his  reinstatement.    The  cause  of  his  death  was  can- 
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T,  and  the  defendant  in  this  action  denies  the  right  of  this 
aintiff  to  recover,  on  the  ground  that  the  statements  made  in 
e  reinstatement  certificate  as  to  the  condition  of  Teeter's 
jalth  were  false.  Upon  the  trial  of  the  action  it  gave  evi- 
ince  tending  to  support  the  position  taken,  and  at  the  close  of 
e  testimony  requested  the  court  to  send  the  ease  to  the  jury 

determine  whether  on  and  prior  to  August  26,  1889,  Teeter 
id  any  local  disease,  and  specifically  whether  or  not  he  had 
ior  to  that  date  a  cancer.  These  requests  were  denied,  and 
e  court  directed  a  verdict  in  favor  of  the  plaintiff. 
It  is  urged  in  support  of  the  position  taken  by  the  trial 
•urt  that  the  premium  of  July,  1889,  was  timely  paid,  but  that, 
it  were  not,  the  premium  was  in  fact  accepted  and  retained 
'  the  defendant,  and  hence  the  policy  never  did  lapse, 
id  that  in  any  event  the  policy  became  incontestable  two 
lars  after  its  reinstatement,  which  took  place  on  August 
►,  1889.  The  claim  that  the  premium  was  timely  paid  is 
unded  upon  the  fact  that  Teeter  did  pay  over  the  amount 

the  assessment  to  the  examining  physician  of  the  defendant 
I  the  11th  day  of  August,  1889,  to  be  forwarded  to  the  com- 
iny;  and,  as  this  was  three  days  before  the  expiration  of  the 
isessment  period,  it  is  insisted  that  the  payment  to  this  oflflcer 

the  defendant  was  payment  to  the  company.  This  position 
not  w^ell  taken,  for  the  reason,  among  others,  that  the  exam- 
ing  physician  to  whom  the  money  was  paid  did  not  represent 
e  company  in  the  matter  of  receiving  assessments,  nor  is  it 
etended  that  Teeter  or  Dr.  Baker  thought  so.  On  the  con- 
ary,  it  is  quite  apparent  from  the  transaction  that,  as  a  mat- 
r  of  accommodation  to  Teeter,  Dr.  Baker  undertook  to  trans- 
it Teeter's  assessment  with  his  own.  His  act  in  receiving 
e  money  under  those  circumstances  w.as  not  the  company's 
t.  Nor  does  the  claim  that  it  should  be  held  that  the  policy 
^ver  did  lapse,  because  the  defendant  received  and  has  ever 
Qce  retained  the  July  assessment,  seem  to  us  well  grounded. 

is  true  that  the  assessment  was  received  and  retained,  but 
imediately  upon  its  receipt,  on  the  16th  day  of  August,  the 
jfendant,  by  one  of  its  officers,  advised  Teeter  by  letter  that 
le  policy  had  lapsed,  and  that,  before  it  could  give  him  credit 
r  the  assessment.  Teeter  should  sign  and  return  the  health 
rtificate,  which  was  inclosed,  and  that  upon  the  receipt  of 
ich  certificate  by  the  company  a  proper  voucher  for  the  remit- 
tee would  be  forwarded.    Very  shortly  afterwards.  Teeter 
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signed  the  certificate  and  sent  it  on.  Bj  this  act,  necessarily, 
he  recognized  the  claim  of  the  defendant  that  the  policy  had 
lapsed,  and  consented  to  the  reinstatement  of  the  policy,  and 
the  retention  of  the  assessment  by  the  defendant  on  the  basis 
of  a  reinstated  policy.  The  retention  of  the  assessment,  there- 
fore, was  not  under  the  old  policy,  and  in  recognition  of  its  con- 
tinnance,  but  on  the  revived  policy,  which  came  into  existence, 
on  the  29th  day  of  August,  1889,  by  force  of  the  provisions  of 
the  old  contract,  supplemented  by  Teeter's  act  of  signing  and 
forwarding  the  health  certificate,  and  the  defendant's  act  in 
reinstating  the  insured  on  the  books  of  the  company. 

We  are  thus  brought  to  a  consideration  of  the  claim  of  the 
plaintiff  that  the  two-years  limitation  provided  for  by  the  con- 
tract commenced  to  run  upon  the  reinstatement  of  the  policy, 
and  hence  that,  for  a  period  of  more  than  two  years  prior  to  the 
death  of  Teeter,  it  constituted  a  bar  to  any  defense  based  on 
the  ground  that  the  statements  in  the  reinstatement  certificate 
signed  by  Teeter  were  false.    Had  the  original  application  con- 
tained any  false  statements,  the  defendant  would  have  been 
prevented  by  the  terms  of  its  contract  from  setting  up  their 
falsity  as  a  defense  to  this  action:  Wright  vs.  Association,  118 
N.  Y.,  237.    And  it  seems  to  us,  after  an  examination  of  the 
contract,  that  the  defendant  had  two  years  after  the  reinstate- 
ment within  which  to  investigate  the  condition  of  Teeter's 
health  at  the  time  of  the  making  of  the  reinstatement  certifi- 
cate, and  that  after  that  time  the  policy  became  again  indis- 
putable.   The  contract  of  insurance  consisted  of  the  policy 
issued  to  Teeter,  and  his  application  for  insurance,  which  was 
by  the  terms  of  the  policy  made  a  part  of  the  contract.    It  pro- 
vided, as  we  have  seen,  in  effect,  that  after  two  years  it  should 
be  indisputable.    It  also  provided  that  for  a  failure  to  pay 
assessments  the  policy  "shall  lapse  and  be  void,  but  for  valid 
reasons  the  officers  of  the  association  may  reinstate  such  party, 
after  medical  examination  and  approval,  upon  payment  of 
arrearages."    In  effect,  the  contract  is  that  the  policy  lapses  at 
once  upon  the  failure  of  the  assured  to  pay  the  assessments, 
but  at  the  option  of  the  company,  and  upon  compliance  by  the 
assured  with  the  conditions  that  it  may  impose,  life  may  be 
again  given  to  it.    Turning  to  the  facts  of  this  case,  we  find 
that  Teeter,  in  accordance  with  a  notice  received  from  the  de 
fendant,  duly  made  out  the  reinstatement  certificate  and  for- 
warded it,  and  the  defendant,  upon  its  receipt,  and  on  or  about 
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the  29th  day  of  August,  1889,  reinstated  him.  Thereupon  the 
policy  of  insurance  was  restored  in  full  vigor  as  of  that  date, 
and  by  its  very  terms  it  was  to  become  incontestable  after  two 
y^ears.  Not  only  for  two  years,  but  for  more  than  four  years, 
thereafter,  Teeter  paid  and  the  defendant  received  assessments 
^aggregating  in  amount  |225;  and  the  defendant  is  now  barred 
by  the  terms  of  the  contract  from  contesting  the  policy  on  the 
ground  that  the  statements  contained  in  the  reinstatement  cer- 
tificate of  Teeter  touching  the  state  of  his  health  were  untrue, 
rhe  trial  court  was,  therefore,  right  in  holding  that  the  facts 
proved  by  the  defendant  did  not  constitute  a  defense.  The 
judgment  should  be  affirmed  with  costs. 
All  concur.    Judgment  affirmed. 


SUPREME  COURT  OF  IOWA. 


EI^LIOTT  ET  AX. 

klERCHANTS'  &  BANKERS*  FIRE  INS.  CO.* 

^  demand  for  arbitration  under  the  policy  by  the  company  preolades  it  from 
afterwards  exercising  an  option  to  repair.  An  election  to  arbitrate  is 
equivalent  to  an  election  to  pay  rather  than  replace,  although  no  award 
may  be  reached. 

In  agreement  to  arbitrate  independent  of  the  contract  is  inadmissible  where 
the  company  pleads  the  policy  provision  as  to  arbitration. 

L  provision  in  the  policy  that  no  act  done  in  investigating  the  loss  shall 
waive  its  provisions  does  not  include  arbitration. 

C.  C.  CouE  and  Eable  &  Pbodty,  for  Appellants. 

Head  &  Kead,  for  Appellee. 

Ladd,  J. 

The  policy  was  issued  to  Elliott  February  9,  1895,  covering  a 

Iwelling  house,  and  contained  a  clause  making  the  loss,  if  any, 

payable  to  the  Iowa  Central  Building  &  Loan  Association,  the 

nortgagee,  as  its  interest  might  appear.    The  property  was 

lamaged  by  fire  February  26th  following,  and  on  March  8th 

[he  defendant  and  Elliott  entered  into  an  agreement  to  ap- 

[>raise  the  damages.    The  arbitrators  chosen  were  unable  to 

igree  upon  the  amount  of  loss  or  an  umpire,  and  on  the  29th 

lay  of  April,  1895,  the  defendant  advised  Elliott  to 

"Take  notice  that  iinless  the  appraisers  agree  as  to  the 
amount  of  damage  to  the  property,  which  they  were  ap- 

*  Deeltfon  raiAered,  May  37, 18M.  '. 
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pointed  to  agree  upon,  by  Saturday,  May  4, 1895,  we  demand 
permission,  under  the  terms  of  the  policy,  to  repair  or  replace 
the  property  damaged  by  fire,  upon  which  you  claim  a  Iobb 
under  policy  No.  9,694;  and  we  hereby  demand  full  and  com- 
plete specifications  of  the  building  by  that  time." 

This  was  accepted  fey  Elliott  as  a  withdrawal  of  the  submis- 
sion to  arbitration,  to  which  he  consented,  and  demanded 
prompt  payment  of  the  loss.  The  result  of  their  correspond- 
ence was  the  abandonment  of  arbitration  by  both  parties, — ^the 
company  insisting  on  its  right  to  rebuild  or  repair;  and  Elliott, 
that  by  electing  to  arbitrate  it  had  waived  such  right  The  de- 
termination of  this  dispute  necessarily  depends  on  the  lan- 
guage of  the  policy,  a  portion  of  which  we  set  out: — 

"This  company  shall  not  be  liable  hereunder  for  any  loss  or 
damage  until  notice  and  proofs  of  loss  shall  have  been  made 
as  herein  provided;  and  the  taking  of  proofs  of  loss,  or  state- 
ments of  assured,  or  any  other  act  done  by  way  of  investiga- 
tion into  the  matter  of  loss  and  the  performance  of  this  con- 
tract, shall  not  waive  any  condition  of  this  policy,  nor  any 
breach  thereof.  *  *  *  In  case  of  disagreement  as  to  the 
value  of  the  property,  or  the  amount  of  loss  or  damage,  the 
matter  shall,  at  the  written  request  of  either  party,  be  sub- 
mitted to  arbitrators, — one  to  be  chosen  by  the  company  and 
one  to  be  chosen  by  the  assured,  and,  should  they  be  unable 
to  agree,  the  ones  thus  chosen  to  select  a  third;  and  the 
award  of  such  arbitrators,  under  oath,  in  writing,  shall  be 
conclusive  as  to  the  amount  of  the  loss,  but  shall  not  deter- 
mine the  liability  of  the  company.  Expenses  of  such  arbi- 
tration shall  be  borne  equally  by  the  company  and  the  as- 
sured. And  no  suit  or  action  shall  be  maintained  on  this 
policy  until  such  arbitration  has  been  had.  The  company 
reserves  the  option  to  repair,  rebuild,  or  replace  property  de- 
stroyed or  damaged,  or  take  property  at  its  appraised  value, 
but  there  can  be  no  abandonment  to  the  company  of  the 
property  insured." 

The  company  may,  then,  discharge  its  obligation,  in  event  of 
loss,  in  either  of  two  ways:  (1)  By  repairing  or  rebuilding,  or 
(2)  by  payment  of  the  loss.  If  it  chooses  the  latter  course,  the 
determination  of  the  amount  of  damages  is  of  no  importance  to 
the  assured,  and  cannot  possibly  be  of  any  advantage  to  the 
company,  save  in  aiding  it  to  respond  to  the  least  possible  out- 
lay. Without  arbitration  the  company  may  ascertain  the 
actual  loss;  and  this,  it  would  seem,  is  quite  sufficient  to  en- 
able it  to  make  a  just  election  of  the  method  it  will  pursue  Jn 
recouping  the  damage.    That  an  election  to  rebuild  is  a  waiver 
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of  the  right  to  arbitrate  is  not  questioned,  as  this,  eo  instante, ' 
converts  the  policy  into  a  bnilding  contract:  Zalesky  vs.  Insur- 
ance Co.,  102  Iowa,  512;  Wynkoop  vs.  Insurance  Co.,  91  N.  Y., 
4^78.  The  converse  of  this  is  true  in  this  case.  The  demand  to 
arbitrate  is  an  election  to  make  payment,  for  that  there  is  no 
good  reason  to  measure  the  extent  of  the  loss  in  money,  save 
for  the  purpose  of  liquidation.  Arbitration  may  require  a 
trial,  and  invariably  involves  considerable  expense.  Can  it  be 
supposed  that  the  parties  in  making  the  contract,  intended 
such  an  outlay  by  the  insured,  merely  to  advise  the  company  by 
which  method  (payment  or  rebuilding)  it^  might  escape  at  the 
smallest  expense,  and  confer  the  least  advantage  on  the  as- 
sured? If  so,  the  company  may  await  arbitration,  and  then 
make  payment  or  rebuild,  as  best  serves  its  interest,  though  in 
either  event  the  assured  is  bound.  In  other  words,  under  such 
an  interpretation  the  company  may  speculate  at  the  assured's 
expense,  without  possibility  of  loss  to  itself.  The  law  ought 
not  to  countenance  a  legal  contest,  even  before  arbitrators,  the 
sole  purpose  of  which  is  to  enable  one  of  the  parties  to  make 
choice  of  methods  in  discharging  its  obligation  to  the  other  to 
the  former's  advantage,  unless  expressly  so  stipulated,  but 
should,  rather,  construe  the  demand  for  arbitration  as  an  elec- 
tion of  that  method  which  will  be  directly  promoted  by  such  a 
course.  That  the  purpose  of  arbitration  contemplated  was  the 
ascertainment  of  the  amount  of  the  damages,  with  the  view  of 
payment,  appears  from  the  fact  that  it  might  be  demanded  by 
either  party,  while  the  option  of  rebuilding  was  reserved  to  the 
company  alone.  The  conclusion  we  reach  is  fortified  by  au- 
thority. In  McAllaster  vs.  Insurance  Co.  (N.  Y.  App.,  50  N.  E., 
502),  the  court,  in  passing  upon  this  point,  said:  "The  policy 
does  not  contemplate  that,  after  a  contest  as  to  the  amount 
due,  the  company  still  has  in  reserve  the  right  to  rebuild.  It  is 
a  fair  construction  of  the  policy  that  a  resort  to  arbitration  by 
the  company  is  an  election  to  make  payment  in  money."  The 
case  of  Scottish  Amicable  Heritable  Securities  Ass'n  vs. 
Northern  Assur.  Co.,  found  in  11  Sess.  Cas.  (Scot.),  287,  seems 
to  hold  that,  "if  the  insurer  has  treated  with  the  insured  on  the 
basis  of  ascertaining  the  loss  by  arbitration  it  is  precluded 
afterward  from  exercising  its  option  to  rebuild  or  repair."  In 
Sutherland  vs.  Society  (14  Sess.  Cas.,  Scot.,  775),  appraisers 
were  not  appointed  to  arbitrate,  but  simply  to  aid  in  effecting 
a  compromise,  and  the  intimation  runs  through  the  opinion 
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•  that  arbitration  would  preclude  a  subsequent  election  to  re- 
build. The  decisions  relied  on  by  appellee  are  not  in  point. 
Piatt  vs.  Insurance  Co.  (111.  Sup.),  is  based  on  a  condition  of  the 
policy  that  arbitration  should  not  aflfect  the  rights  of  either 
party,  save  in  fixing  the  value  of  the  damages.  See  Briggs  vs. 
Insurance  Co.  (Mich.).  In  Johnson  vs.  Insurance  Co.  (Minn.), 
the  court  simply  held  that,  under  the  condition  of  the  policy 
that  liability  should  not  be  affected  thereby,  arbitration  did 
not  waive  a  forfeiture.  We  have  been  unable  to  find  any  case, 
determined  by  a  court  of  last  resort,  adjudging  arbitration  not 
to  be  inconsistent  with  the  purpose  of  rebuilding.  That  an 
award  was  not  reached  is  not  material,  as  the  demand  for  arbi- 
tration and  not  the  fact,  constituted  the  election;  and  its 
abandonment  did  not  reinstate  the  right  to  rebuild  or  repair, 
already  waived  by  the  inconsistent  election  to  make  payment 
in  money. 

Something  is  claimed  for  the  agreement  to  arbitrate.  But 
the  answer  averred  a  disagreement  as  to  the  amount  of  dam- 
ages, and  that  '^this  defendant,  under  the  terms  and  provisions 
of  said  policy,  requested  the  said  matter  should  be  submitted 
to  arbitration  in  the  mannei  provided  for  in  said  policy,  "  and 
that,  in  pursuance  of  said  demand,  arbitrators  were  selected 
and  failed  to  agree.  The  defendant  having  alleged  and  relied 
on  the  provisions  of  the  policy  relating  to  arbitration,  and  not 
on  the  independent  agreement,  the  latter  was  not  admissible  in 
evidence,  as  it  had  no  bearing  on  the  issues  as  made.  The 
policy  contains  no  clause  obviating  the  inference  of  an  election, 
as  did  those  in  the  cases  referred  to.  While  the  liability  was 
not  determined,  the  manner  of  discharging  it,  if  any  existed, 
was  fixed  upon  and  can  only  be  met  by  payment.  The  things 
done  by  way  of  investigation  cannot  be  construed  to  include 
arbitration.  That  clause  refers  to  inquiries  to  be  made  by  the 
defendant,  and  only  provides  that  these  shall  not  operate  as  a 
waiver.  As  the  evidence  stood,  the  only  matter  to  pass  upon 
was  the  amount  of  damages  the  plaintiff  should  recover,  and 
that  was  for  the  jury.    Eeversed. 
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»H(ENIX  INS.  CO.,  OF  Haiitford,  Conn.* 

^alse  statements  in  his  proofs  of  loss  regarding  the  huming  of  his  wearing 
apparel,  which  had  been  removed  by  the  insured  with  intent  to  deftand, 
will  deieat  the  entire  policy  where  the  policy  stipulated  that  the  entire 
policy  shoald  be  void  m  case  of  false  swearing  touching  the  insurance. 

Statement  of  facts  by  Wolveeton,  C.  J. 
This  is  an  action  to  recover  the  sum  of  |500  for  loss  and  dam- 
iges  alleged  to  have  been  sustained  by  the  burning  of  insured 
)roperty.  The  policy  sued  on  covers  |350  on  a  dwelling  house, 
^100  on  household  furniture,  and  |50  on  family  wearing  ap- 
>arel,  all  contained  in  such  dwelling.  The  complaint  is  in  the 
isual  form.  The  answer  puts  in  issue  the  material  allegations 
)f  the  complaint,  and  sets  up  three  separate  defenses:  First, 
rhat  the  fire  occurred  either  by  the  act  or  procurement  of  the 
3laintiff,  and  on  that  account  defendant  is  not  liable.  Second, 
rhat  it  is  stipulated  that  the  entire  policy  should  be  void  if  the 
nsured  concealed  or  misrepresented,  in  writing  or  otherwise, 
iny  material  fact  or  circumstance  concerning  the  insurance,  or 
the  subject  thereof,  or  if  the  interest  of  the  insured  in  the  prop- 
erty be  Qot  truly  stated,  or  in  case  of  any  fraud  or  false  swear- 
ing by  the  insured  touching  any  matter  relative  to  the  insur- 
ance, or  the  subject  thereof,  whether  before  or  after  the  loss; 
that  the  plaintiff,  in  violation  of  this  condition,  by  his  proof  of 
loss,  made  under  oath,  and  by  his  verified  complaint  filed  in  the 
cause,  has  claimed  and  sworn  that  he  lost  by  said  fire  certain 
of  his  wearing  apparel,  and  has  set  forth  the  different  articles 
by  him  so  claimed  to  be  lost  as  aforesaid,  which  said  wearing 
apparel  and  the  articles  specifically  named  therein  were  not 
contained  in  said  house  at  the  time  of  said  fire,  and  were  not 
destroyed  thereby,  and  that  plaintiff  thereby  misrepresented 
in  writing  a  matter  of  fact  concerning  the.  insurance  and  the 
subject  thereof,  and  thereby  attempted  to  commit  fraud  upon 
the  defendant,  and  falsely  swore  to  those  certain  facts  which 

*  D*ciilon  r«ad«r«d.  June  13, 1899. 


Digitized  by 


Google 


682  Supreme  Cmri  of  Oregon.  [-^«V*» 

he  knew  to  be  untrue,  after  the  occurrence  of  said  lose,  and  for 
that  reason  defendant  is  not  liable  under  said  policy  of  insur- 
ance. The  third  is  touching  the  plaintiflTs  refusal  to  submit 
to  examination  under  oath  regarding  the  loss,  contrary  to  the 
requirements  of  the  policy.  The  allegations  of  the  answer  are 
put  in  issue  by  the  reply,  and  in  this  state  of  the  pleadings 
trial  was  had.  The  jury  made  special  findings  upon  ques- 
tions submitted  to  them,  as  follows:.  (1)  "Q.  Was  the  fire  that 
burned  the  building  described  in  the  policy  introduced  in  evi- 
dence herein  caused  by  the  act  or  procurement  of  the  plaintiff? 
A.  Don't  know;  not  sufficient  evidence.'*  (2)  "Q.  Did  the 
plaintiff,  in  his  proof  of  loss  introduced  in  evidence  herein, 
wilfully  make  and  swear  to  any  false  statements  as  to  the  per- 
sonal property  destroyed  by  the  burning  of  the  building  de- 
scribed in  the  policy  introduced  in  evidence  hei^in?  A.  Yes." 
(3)  "Q.  Was  the  wearing  apparel  described  in  the  proof  of 
loss  introduced  herein  in  the  building  described  in  the  policy 
of  insurance  herein  at  the  time  said  building  was  burned,  and. 
if  said  wearing  apparel  was  not  in  said  building  at  the  time  the 
same  was  burned,  by  whom  was  said  wearing  apparel  re- 
moved? A.  No.  Plaintiff."  A  general  verdict  for  the  defend- 
ant was  also  returned  into  court,  and,  judgment  having  been 
entered  thereon  dismissing  the  action,  plaintiff  appeals. 

A.  King  Wilson,  for  Appellant. 
Baleioh  Stott,  for  Respondent. 

WoLVEBTON,  C.  J.  (after  stating  the  facts). 
The  third  defense  was  not  insisted  upon  at  the  trial,  and 
there  is  no  question  here  concerning  it.  Many  objections  were 
interposed  to  the  introduction  of  evidence,  and  to  the  propriety 
and  competency  of  certain  instructions  given  the  jury,  based 
on  the  insufficiency  of  the  facts  stated  in  the  answer  to  sup- 
port the  first  two  defenses.  The  special  findings  of  the  jury 
indicate  unmistakably  that  the  general  verdict  for  the  defend- 
ant was  based  entirely  and  exclusively  upon  the  second  de- 
fense. Under  this  condition  or  state  of  the  record,  if  errors 
were  committed  by  the  court  in  the  admission  of  such  testi- 
mony, or  in  rendering  its  instructions,  the  case  could  not  be 
reversed,  in  so  far  as  they  related  to  the  first  defense,  because 
it  is  very  apparent  that  they  did  the  plaintiff  no  harm.  It  was 
held  in  Kraemer  vs.  Deustermann  (40  Minn.,  469),  that,  "where 
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is  manifest  that  a  general  verdict  was  rendered  upon  a  par- 
ular  theory  of  the  facts,  rulings  and  exceptions  which  could 
t  in  any  way  affect  that  theory  will  not  be  considered."  Thi* 
)  believe  to  be  sound  in  principle  and  decisive  of  the  ques- 
n.  See,  also,  Haight  vs.  Sexton  (Cal.).  This,  in  effect,  dis- 
ses  of  all  questions  raised  at  the  trial  touching  the  insuffl- 
ncj  of  the  first  defense,  and  it  can  make  no  difference  now 
lether  it  was  well  stated  or  not.  But  the  sufficiency  of  the 
;ond  further  and  separate  defense  is  also  challenged.  We 
ve  examined  this  defense  with  due  care,  and,  while  it  may 
t  be  as  fully  stated  as  it  might  have  been,  yet  it  is  sufficient 
:er  verdict.  No  demurrer  was  interposed  thereto,  and,  the 
estion  of  its  adequacy  having  been  raised  for  the  first  time- 

the  trial,  at  this  stage  all  intendments  must  be  taken  in 
ror  of  the  sufficiency  of  the  pleadings. 

It  is  next  claimed  that  fraud' or  false  swearing  will  not  viti- 
B  the  policy,  and  prevent  recovery  thereon,  if  the  company 
s  not  been  actually  deceived  and  misled  to  its  detriment;  in 
her  words,  if  it  should  appear  that  an  actual  loss  has  been 
stained,  equivalent  to  the  amount  covered  by  the  policy, 
m  the  false  swearing  of  the  policyholder  and  the  attempt  to 
fraud  the  company  will  not,  within  itself  operate  to  bar  a 
jovery,  because  it  is  assumed  that  the  rights  of  the  parties 
came  irrevocably  fixed  by  the  fire  and  the  loss  attending  it. 
is  theory  of  the  law  has  some  support  in  the  cases,  and  it  waa 
held  in  Insurance  Co.  vs.  Winn,  27  Neb.,  649.  But  that  case 
B  been  so  distinguished  by  a  later  one  in  the  same  court  (In- 
rance  Co.  vs.  Winn,  42  Neb.,  331),  as  to  render  it  of  little 
ight  as  authority  in  this.  The  policy  requires  that  the  as- 
red  shall,  in  case  of  loss,  and  within  60  days  after  the  fire, 
less  such  time  is  extended  in  writing  by  the  company,  ren- 
r  a  statement  to  the  company,  signed  and  sworn  to  by  the 
iured,  stating  the  knowledge  and  belief  of  the  assured  as  ta 
a  time  and  origin  of  the  fire,  the  interest  of  the  assured  and 
all  others  in  the  property,  the  cash  value  of  each  item  there- 

and  the  amount  of  loss  thereon;  and  it  is  concerning  the 
se  oath  of  the  plaintiff,  made  in  attempting  to  comply  with 
is  condition,  that  the  defendant  complains.  The  partiea 
ve  subscribed  to  the  condition,  and  thus  it  has  become  a 
iterial  incident  to  the  contract  itself.  Contracts  of  insur- 
ce.  like  other  contracts,  should  be  construed  so  as  to  carry 
to  effect  the  intention  of  the  parties  in  making  and  entering 
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into  them.  It  was  said  by  Mr.  Justice  Matthews  in  Claflin  vs. 
Insurance  Co.  (110  U.  S.,  81),  that:  "A  false  answer  to  any  mat- 
ter of  fact  material  to  the  inquiry,  knowingly  and  wilfullr 
made,  with  intent  to  deceive  the  insurer,  would  be  fraudulent. 
If  it  accomplishes  its  result,  it  would  be  a  fraud  effective;  if  it 
fail,  it  would  be  a  fraud  attempted.  And  if  the  matter  were 
material,  and  the  statement  false,  to  the  knowledge  of  the 
party  making  it,  and  wilfully  made,  the  intention  to  deceive 
the  insurer  would  be  necessarily  implied,  for  the  law  presumes 
every  man  to  intend  the  natural  consequences  of  his  act."  In 
Dolloff  vs.  Insurance  Co.  (82  Me.,  266),  it  was  held,  notwith- 
standing it  appeared  the  assured  had  suffered  loss  to  the  fnll 
amount  of  the  policy,  yet  that,  by  reason  of  his  attempt  to  de- 
ceive, mislead,  and  defraud  the  company,  the  policy,  by  virtue 
of  its  terms,  was  rendered  void,  and  the  assured  could  not  re- 
cover. The  purpose,  no  doubt,  of  such  a  stipulation  in  the 
contract  is  to  enable  the  insurer  to  ascertain  the  extent  and 
amount  of  the  loss.  By  the  very  nature  of  things,  the  com- 
pany is  obliged  in  a  marked  degree  to  look  to  the  assured,  and 
to  depend  very  largely  upon  his  statements  and  representa- 
tions for  the  ascertainment  of  the  actual  loss  sustained;  and 
hence  it  is  required  of  him,  and  he  has  accordingly  agreed, 
under  the  penalty  of  a  forfeiture  of  his  right  to  the  enforce- 
ment of  the  contract,  that  he  will  answer  faithfully  and  truly 
touching  the  amount  of  such  loss.  It  has,  therefore,  become  a 
material  part  of  the  contract  that  the  policyholder  shall  an- 
swer truly  touching  the  loss,  so  as  to  enable  the  insurer  to  de- 
cide upon  its  obligations  and  liabilities,  and  thereby  to  protect 
itself  against  false  claims.  Thefe  is  but  little  conflict  in  the 
authorities  upon  the  question,  and  it  seems  to  be  well  settled 
that  any  false  swearing  touching  a  material  fact  or  matter  of 
legitimate  inquiry  under  the  policy,  for  the  purpose  of  deceiv- 
ing and  defrauding  the  company,  knowing  the  same  to  be  false, 
will  render  the  policy  void,  and  no  recovery  can  be  had  under 
it:  2  May,  Ins.,  §  477;  Insurance  Co.  vs.  Vaughan,  88  Va.,  832; 
Insurance  Co.  vs.  Weides,  14  Wall.,  375;  Geib  vs.  Insurance 
Co.,  1  Dill.,  443,  Fed.  Cas.  No.  5,298;  Sternfleld  vs.  Insurance 
Co.,  50  Hun,  262.  As  the  special  findings  of  the  jury  indicate, 
there  was  evidence  introduced  tending  to  show  that  in  making 
his  proofs  of  loss  the  plaintiff  swore  falsely  touching  the  burn- 
ing of  his  wearing  apparel,  presuming  to  give  an  itemized 
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tatement  of  the  loss  sustained,  when,  as  a  matter  of  fact,  such 
earing  apparel  had  been  removed  from  the  building  prior  to 
le  Are.  It  is  now  urged  that;  as  the  false  swearing  did  not 
stend  to  the  house  itself,  or  to  the  household  furniture,  the 
Lalntiff  was  entitled  to  recover  for  the  loss  incurred  on  those 
NO  items,  notwithstanding  he  may  have  sworn  falsely  con- 
?rning  the  loss  upon  his  wearing  apparel.  This  argument  pro- 
?ed8  upon  the  theory  that  the  contract  of  insurance  is  divisi- 
le;  that  it  contains,  substantially,  three  contracts,  for  the  pur- 
OSes  of  this  controversy;  and  while  false  swearing  or  an  at- 
jmpt  to  defraud  might  have  rendered  the  policy  void  as  it  per- 
lined  to  the  wearing  apparel,  yet  that,  notwithstanding, 
laintiff  is  entitled  to  recover  as  to  the  house  and  furniture, 
his  question  must  be  determined  by  a  construction  of  the 
olicy.  The  stipulation  is:  "This  entire  policy  shall  be  void 
*  *  in  case  of  any  fraud  or  false  swearing  by  the  insured 
>nching  any  matter  relating  to  this  insurance,  or  the  subject 
lereof,  whether  before  or  after  a  loss."  This  language  seems 
>  be  general  in  its  scope  and  application,  and  would  appear  to 
>ver  all  fraud  or  false  swearing  which  coulcf  have  relation  or 
e  material  to  the  proof  of  loss  necessary  to  establish  the 
laintiff's  right  to  recover  under  the  conditions  of  the  policy. 
t  is  well  understood  that  fraud  practiced  by  either  party  in 
le  inception  or  during  the  formulation  and  execution  of  a  con- 
tact, if  of  any  vital  or  material  consequence  whatever,  will 
Itiate  such  contract  in  its  entirety.  In  so  far  as  this  element 
\  concerned,  it  was  unnecessary  for  the  parties  to  have  stipu- 
Lted  regarding  it  in  the  policy,  because  its  operation  would 
ave  been  the  same  whether  the  stipulation  was  there  or 
ot,  and  the  policy  would  have  been  rendered  void  by 
3ason  of  any  fraud  practiced  by  the  insurer  in  procur- 
ig  its  issuance.  Now,  the  parties  to  the  policy  have  not 
Qly  stipulated  that  fraud  in  the  inception  of  the  contract 
liall  have  the  effect  to  destroy  the  policy  and  the  right  of  re- 
overy  thereon,  but  have  extended  its  purview  to  the  making 
p  of  the  proofs  of  loss,  so  as  to  afford  the  company  protection 
•om  misrepresentation  touching  the  actual  damage  sustained 
y  reason  of  fire.  As  we  have  before  intimated,  the  insurer 
mst  depend  largely  upon  the  oath  of  the  insured,  and  the  ac- 
[)unt  he  may  render  of  the  amount  of  damages  incurred  by 
im  for  which  he  claims  indemnity  under  the  policy,  and  it  was 
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for  this  reason  mainly — ^perhaps  entirely — ^that  the  parties 
stipulated  that  any  fraud  or  false  swearing  which  might  be  in- 
-dnlged  in  touching  the  proofs  of  loss  should  have  the  same 
effect  as  it  it  had  been  practiced  in  the  inception  of  the  con- 
tract; and  this  is  a  matter  with  regard  to  which  the  parties 
had  the  right  to  contract  if  they  saw  fit.  In  McGowan  vs.  In- 
surance Co.  (54  Vt.,  211),  the  court,  speaking  through  Taft,  J., 
announced  the  following  doctrine:  "The  general  rule,  ^Void 
in  part,  void  in  toto,'  should  apply  to  all  cases  whei^  the  con- 
tract is  affected  by  some  all-pervading  vice,  such  as  fraud,  or 
^ome  unlawful  lact  condemned  by  public  policy  or  the  common 
law;  cases  where  the  contract  is  entire,  and  not  divisible;  and 
all  those  cases  where  the  matter  that  renders  the  policy  void  in 
part,  and  the  resu^  of  its  being  so  rendered  void  affects  the 
risk  of  the  insurer  upon  the  other  items  in  the  contract."  To 
the  same  effect,  see  1  May,  Ins.,  §  277,  note  5.  We  are  im- 
pressed that  this  rule  is  especially  applicable  in  arriving  at  the 
rightful  construction  of  the  policy  under  consideration.  It 
was  thought  by  the  learned  judge  that  it  was  sufficient  to 
reconcile  the  apparently  conflicting  decisions  touching  the 
question  of  the  divisibility  of  the  contract  of  insurance.  In 
Moore  vs.  Insurance  Co.  (28  Grat.,  508),  it  was  hel,d,  upon  the 
'Construction  of  a  policy  similarly  worded  to  the  one  at  bar, 
that  false  swearing  as  to  one  of  the  items  covered  would  ren- 
der the  policy  void,  and  that  recovery  could  not  be  had  for  any 
other  item  therein,  although  not  involved  in  the  false  proof. 
A  similar  construction  has  been  given  to  policies  of  insurance 
where  fraud  was  not  involved.  In  Smith  vs.  Insurance  Co. 
r(118  N.  Y.,  518),  the  wording  of  the  policy  was: — 

"If  the  property,  either  real  or  personal,  or  any  part  there- 
of, shall  be  incumbered  by  mortgage,  judgment,  or  other- 
wise, it  must  be  so  represented  to  the  company  in  the  appli- 
cation; otherwise,  this  entire  policy,  and  every  part  thereof, 
shall  be  void." 

It  was  held,  under  the  particular  stipulation,  that  an  incum- 
brance upon  the  real  estate  extended  to  the  personal  property 
contained  in  the  building  insured,  and  operated  to  render  the 
entire  policy  void.  All  these  decisions,  as  we  understand 
them,  are  based  upon  a  proper  construction  and  interpretation 
of  the  contract  of  insurance,  and  we  have  to  look  to  the  inten- 
tion of  the  parties  in  making  the  contract  to  ascertain  what 
the  relief  should  be  and  what  defenses  might  be  interposed  in 
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ise  of  the  attempted  enforcement  thereof.  There  are  manj 
tses  holding  that  the  contract  is  several,  but  its  severability 
^X>ends  upon  the  intention  of  the  parties,  as  gathered  from  all 
3  terms,  stipulations,  and  conditions.  We  may  instance  a 
Lse  in  which  the  policy  declares  that  it  shall  be  void  for  any 
ibsequent  alienation  by  the  insured.  If  only  a  part  of  the 
itire  subject  of  insurance  be  alienated,  and  this  without  in- 
easing  the  risk  to  the  rest,  the  policy  would  not  be  thereby 
holly  avoided:  Trabue  vs.  Insurance  Co.,  121  Mo.,  75.  And 
tiere  an  insurance  is  effected  upon  several  houses  in  a  gross 
m,  and  the  policy  thereafter  designated  a  definite  sum  upon 
,ch,  if  a  part  of  the  houses  only  are  permitted  to  become  va- 
nt,  contrary  to  the  stipulations,  it  will  not  avoid  the  policy 
K)n  those  that  remain  occupied:  Insurance  Co.  vs.  Tilley,  88 
1.,  1024.  These  and  other  cases  of  similar  import  well  illus- 
\te  the  principle  we  desire  to  announce.  We  have  found  no 
se  where  fraud  or  false  swearing  is  introduced  as  an  element 
the  consideration  wherein  .the  contract  is  construed  to  be 
risible  except  in  Texas,  and  the  statute  of  that  State  is  held 
be  the  controlling  factor  in  the  construction.  These  con- 
lerations  sustain  the  action  of  the  court  below. 
There  is  another  question  in  the  case  requiring  notice.  The 
fo  of  the  plaintiff  was  i)ermitted  to  testify  touching  the  re- 
>val  of  the  wearing  apparel  from  the  dwelling  prior  to  the 
B,  and  it  was  objected  that  it  was  incompetent  for  her  to 
itify  without  his  consent.  But  the  plaintiff  had  previously 
itified  that  such  wearing  apparel  had  been  destroyed,  and, 
being  a  party  to  the  action,  this  was  tantamount  to  his  cou- 
nt to  her  examination  upon  the  same  subject:  Hill's  Ana 
W8,  Or.,  §§  712,  713.     Affirmed. 
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UNITED  STATES  CIRCUIT  COURT, 

S.  D.  CALIFORNIA. 


CALIFORNU  SAV.  BANK;  or  San  Diego, 

AM£BICAN  SURETY  CO.,  of  New  York.* 

The  proTision  of  a  fidelity  bond  reqairiiiff  the  claim  to  be  made  as  aoon  a» 
possible  after  disooyery  of  the  loss  and  within  six  months  of  the  expira- 
tion of  the  bond  is  a  condition  precedent,  whose  non- performance  burs 
recovery. 

Where  snch  bond  requires  notice  of  fraadnlent  act  of  employe  as  soon  m 
practicable,  snch  notice  is  material  and  is  not  excused  by  the  fact  that 
the  company  has  actual  knowledge. 

McDonald  &  McDonald  and  D.  C.  Collier,  Jr.,  for  Plaintiff. 
Allen  &  Flint,  for  Defendant. 

Wellborn,  D.  J. 

A  demurrer  to  the  complaint  in  this  action  was  sustained 
October  18, 1897.  Thereafter,  by  leave  of  the  court,  the  plain- 
tiff filed  certain  amendments,  and  the  present  hearing  is  on  a 
demurrer  to  the  complaint  as  thus  amended.  The  general  na- 
ture of  the  action  is  shown  in  the  following  extract  from  my 
opinion  on  the  former  demurrer: — 

**This  action  is  upon  two  bonds,  each  of  which  obligates  the 
defendant,  subject  to  certain  provisions,  to  reimburse  any  loss 
sustained  by  plaintiff  through  the  fraud  or  dishonesty  of  the 
employees  therein  named;  the  employee  named  in  one  bond 
being  John  W.  Collins,  plaintiff's  vice-president,  and  in  the 
other  Frederick  T.  Hill,  plaintiff's  cashier.  The  amounts  sued 
for  are  |18,000  on  one  of  the  bonds  (that  of  Collins),  and  |15,- 
000  on  the  other,  making  a  total  of  |33,000.  There  are  three 
counts  in  the  complaint.  The  first  and  second  counts  ai'e 
based,  respectively,  on  said  bonds,  while  the  third  count  is  vir- 
tually a  union  of  the  causes  of  action  set  forth  in  the  two  pre- 
ceding counts.  A  demurrer  on  numerous  grounds  has  been  in- 
terposed to  each  count.  As  the  three  counts  are  identical,  ex- 
cept as  to  amounts  and  names  of  employees,  it  will  only  be 
necessary  to  particularly  notice  the  first  one." — 82  Fed.,  866. 

The  bond  sued  on  in  said  first  count  contains,  among  other 
provisions,  the  following: — 

*  DeoUion  rendered,  April  18. 1898. 


Digitized  by 


Google 


J9.]        CaiUf(m^ia  Sav.  Bank  vs.  American  Surety  Go. 


689 


"Now,  therefore,  in  consideration  of  the  sum  of  ninety  dol- 
lars, lawful  money  of  the  United  States  of  America,  in  hand 
paid  to  the  company  as  premium  for  the  term  of  twelve 
Dionths  ending  on  the  first  day  of  July,  one  thousand,  eight 
hundred  and  ninety-two,  at  12  O'clock  noon,  it  is  hereby  de- 
clared and  agreed:  That,  subject  to  the  provisions  herein 
contained,  the  company  shall,  within  three  months  next 
after  notice,  accompanied  by  satisfactory  proof  of  a  loss  as 
hereinafter  mentioned,  has  been  given  to  the  company,  make 
ijood  and  reimburse  to  the  employer  all  and  any  pecuniary 
loss  sustained  by  the  employer  of  moneys,  securities,  or 
ather  personal  property  in  the  possession  of  the  employee,  or 
for  the  possession  of  which  he  is  responsible,  by  any  act  of 
fraud  or  dishonesty,  on  the  part  of  the  employee,  in  connec- 
tion with  the  duties  of  the  office  or  position  hereinbefore  re- 
ferred to,  or  the  duties  to  which  in  the  employer's  service  he 
may  be  subsequently  appointed,  and  occurring  during  the 
i-ontinuance  of  this  bond,  and  discovered  during  said  con- 
tinuance, or  within  six  months  thereafter,  and  within  six 
months  from  the  death  or  dismissal  or  retirement  of  the  em- 
ployee from  the  service  of  the  employer.    ♦     ♦     ♦    That  the 
company  shall  be  notified  in  writing,  at  its  office  in  the  city 
of  New  York,  of  any  act  on  the  part  of  the  employee  which 
may  involve  a  loss  for  which  the  company  is  responsible 
hereunder,  as  soon  as  practicable  after  the  occurrence  of 
such  act  shall  have  come  to  the  knowledge  of  the  employer. 
That  any  claim  made  in  respect  of  this  bond  shall  be  in  writ- 
ing, addressed  to  the  company  as  aforesaid,  as  soon  as  prac- 
ticable after  the  discovery  of  any  loss  for  which  the  company 
is  responsible  hereunder,  and  within  six  months  after  the  ex- 
piration or  cancellation  of  this  bond,  as  aforesaid;  and  upon 
the  making  of  such  claim  this  bond  shall  wholly  cease  and 
determine  as  regards  any  liability  for  any  act  or  omission  of 
the  employee  committed  subsequent  to  the  making  of  such 
claim,  and  shall  be  surrendered  to  the  company  on  payment 
of  such  claim.     ♦     ♦     ♦    That  the  employer  shall,  if  re- 
quired by  the  company,  and  as  soon  thereafter  as  it  can 
reasonably  be  done,  give  all  such  aid  and  information  as 
may  be  possible  (at  the  cost  and  expense  of  the  company), 
for  the  purpose  of  prosecuting  and  bringing  the  employee  to 
justice,  or  for  aiding  the  company  in  suing  for  and  making 
effort  to  obtain  reimbursement,  by  the  employee  or  his  es- 
tate, of  any  moneys  which  the  company  shall  have  paid  or 
become  liable  to  pay  by  virtue  of  this  bond.    That  no  suit  or 
proceeding  at  law  or  in  equity  shall  be  brought  to  recover 
any  sum  hereby  insured,  unless  the  same  is  commenced 
within  one  year  from  the  time  of  the  making  of  any  claim  on 
the  company.    That  no  one  of  the  above  conditions,  or  of  the 
provisions  contained  in  this  bond,  shall  be  deemed  to  have 
been  waived  by  or  on  behalf  of  the  said  company,  unless  the 
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waiver  be  clearly  expressed  in  writing  over  the  signature  of 
its  president  and  its  secretary,  and  its  seal  thereto  affixed/' 

After  setting  out  said  bond  in  full,  and  alleging  the  breaches 
thereof,  said  count,  as  amended,  proceeds  thus: — 

^^That  said  Collins  committed  suicide  on  or  about  the  7th 
day  of  March,  1892,  and  that  all  of  his  above-stated  fraudulent 
and  dishonest  acts,  and  the  loss  thereby  occasioned  to  the 
plaintiff,  were  discovered  by  it  within  the  period  of  six 
months  next  ensuing  after  the  death  of  said  Collins.  That 
the  plaintiff  duly  kept  and  performed  all  the  conditions 
of  said  bond  on  its  part  to  be  kept  and  performed,  and  on 
the  16th  day  of  December,  1895,  notified  the  defendant  in 
writing  at  its  office  in  the  said  city  of  New  York  of  each  and 
all  of  the  above  stated  breaches  of  said  bond  by  said  Collins, 
including  the  date  and  manner  thereof,  and  the  resultant  loss 
to  the  plaintiff  by  and  from  said  breaches,  and  at  the  same 
time  and  place  served  upon  the  defendant  proof  of  the  loss  re- 
ferred to  in  said  notice,  by  delivering  to  it  a  written  itemized 
statement  of  such  loss,  based  upon  the  accounts  of  the  plain- 
tiff, certified  by  the  president  of  the  plaintiff  and  under  its  cor- 
porate seal,  to  be  correct  and  true  in  every  particular,  and  that 
the  same  was  based  upon  the  accounts  of  the  plaintiff,  and  de- 
manded from  the  defendant  payment  of  the  full  penalty  of  the 
said  bond;  but  to  pay  the  same  or  any  part  thereof  the  defend- 
ant then  and  there  failed,  neglected,  refused,  and  has  ever 
since  failed,  neglected,  and  refused.  But  the  plaintiff  avers 
that,  although  it  did  not  notify  the  defendant  of  said  acts  of 
said  Collins  and  the  loss  thereby  occasioned  to  the  plaintiff, 
nor  make  proof  of  said  loss  or  demand  pa^Tiient  thereof,  until 
the  16th  day  of  December,  1895,  as  aforesaid,  that  the  defend- 
ant became  and  was  fully  advised  and  informed  in  the  month 
of  May,  1892,  of  and  concerning  all  the  aforesaid  breaches  of 
said  bond  by  said  Collins,  and  the  loss  thereby  occasioned  to 
the  plaintiff,  and  acted  upon  such  knowledge,  and  in  pursuance 
thereof  did  every  act  and  thing  that  it  might,  would,  or  could 
have  done  to  protect  its  interests  in  the  premises  if  formal  no- 
tice of  such  loss  had  been  given  it  by  the  plaintiff  in  said 
month  of  May,  1892." 

Defendant  rests  its  demurrer  upon  numerous  grounds, 
among  them  the  following:  First,  that  no  claim  in  respect  to 
the  bond  sued  on  was  made  on  the  company  within  six  months 
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after  the  expiration  of  the  bond;  second,  that  the  company 
was  not  notified  of  the  alleged  fraudulent  and  dishonest  acts  of 
the  employee,  nor  was  proof  of  loss  furnished,  as  required  by 
the  bond. 

1.  Plaintiff  contends  that,  inasmuch  as  said  bond  wai^  exe- 
cuted at  8an  Diego,  Cal.,  it  is  a  California  contract,  and  gov- 
erned by  the  laws  of  said  State;  citing  Wall  vs.  Society,  32 
Fed.,  275,  276;  Berry  vs.  Indemnity  Co.,  46  Fed.,  441,  442;  In- 
denmity  Co.  vs.  Berry,  1  C.  C.  A.,  561;  Insurance  Co.  vs.  Rob- 
inson, 54  Fed.,  5S2,  588;  and  Society  vs.  Clements,  140  U.  S., 
226.  This  contention,  doubtless,  is  well  taken.  Following 
out  the  line  of  argument  indicated,  plaintiff  quotes,  as  appli- 
cable here,  the  following:  "A  policy  may  declare  that  a  viola- 
tion of  specific  provisions  thereof  shall  avoid  it;  otherwise, 
the  breach  of  an  immaterial  provision  does  not  avoid  the 
policy:"  Civ.  Code  Cal.,  §  2611.  The  implication,  of  course, 
from  this  section,  is  that  the  breach  of  a  material  provision 
does  avoid  the  policy.  Conceding  the  applicability  of  said  sec- 
tion, which,  although  a  local  enactment,  is  simply  declaratory 
of  general  principles,  the  question  involved  in  the  first  of  the 
above-mentioned  grounds  of  demurrer  may  be  stated  thus:  Is 
the  requirement  of  the  bond  as  to  the  time  within  which  any 
claim  in  respect  thereto  must  be  presented,  a  material  pro- 
vision? 

No  ease  in  point  has  been  called-  to  my  attention,  although 
the  parties  have  cited  many  decisions,  hereinafter  referred  to, 
construing  the  requirements  of  the  bonds  or  policies  respect- 
ively involved  ^s  to  notice  and  proof  of  loss.  Under  the  pecu- 
liar terms  of  the  bond  in  the  case  at  bar,  however,  I  think  no 
other  than  an  aflSrmative  answer  to  the  question  above  stated 
is  possible.     Said  bond  provides 

'*That  no  suit  or  proceeding  at  law  or  in  equity  shall  be 
brought  to  recover  any  sum  hereby  insured  unless  the  same 
is  commenced  within  one  year  from  the  time  of  the  making 
of  any  claim  on  the  company." 

This  provision,  without  doubt  a  material  one,  is  valid:  Rid- 
dlesbarger  vs.  Insurance  Co.,  7  Wall.,  386;  Davidson  vs.  Insur- 
ance Co.,  7  Fed.  Cas.,  37;  2  May,  Ins.  (3d  Ed.),  §  478.  In  order 
to  be  effective,  however,  according  to  the  obvious  intent  of  the 
parties,  it  must  be  aided  by  the  other  requirement,  now  under 
consideration,  that  any  claim  in  respect  to  the  bond  shall  be 
made  as  soon  as  practicable  after  the  discovery  of  the  loss,  and 
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within  six  months  after  the  expiration  of  the  bond.  Thus  the 
parties,  by  their  contract,  have  made  the  requirement,  as  to 
the  time  within  which  the  claim  for  a  loss  shall  be  presented,  a 
material  provision.  To  hold  that  said  requirement  is  imma- 
terial would,  in  effect,  annul  the  former  unquestionably  ma- 
terial clause,  limiting  the  time  for  the  commencement  of  suit. 
The  bond  expired  June  30, 1892.  No  clailM  was  made  upon  the 
company  until  December  16, 1895,  so  that  the  only  claim  made 
upon  the  company  was  made  more  than  three  years  after  the 
time  when,  by  the  contract,  it  should  have  been  presented. 
The  failure  of  the  plaintiff  to  make  claim  within  the  time  pre- 
scribed by  the  bond  I  think  fatal  to  its  case. 

2.  The  bond  in  the  case  at  bar  does  not  prescribe  any  time  within 
which  the  proof  of  loss  shall  be  furnished,  but  simply  that  the 
right  of  action  shall  not  accrue  until  90  days  -after  such  proof 
is  furnished.  The  bond,  however,  does  expressly  provide,  **that 
the  company  shall  be  notified  in  writing,  at  its  office  in  the  city 
of  New  York,  of  any  act  on  the  part  of  the  employee  which  may 
involve  a  loss  for  which  the  company  is  responsible  hereunder, 
as  soon  as  practicable  after  the  occurrence  of  such  act  shall 
have  come  to  the  knowledge  of  the  employer."  The  fraudu- 
lent acts  of  the  employee,  as  alleged  in  the  amendments'to  the 
complaint,  were  discovered  by  plaintiff  within  six  months  next 
after  March  7,  1892,— that  is,  not  later  than  September  7, 1892, 
or,  construing  the  allegaJ:ions  most  strongly  against  the 
pleader,  March  8,  1892, — and  yet  the  written  notice  of  such 
acts  was  not  given  to  the  defendant  until  December  16,  1895, 
more  than  three  years  after  the  time  within  which,  according 
to  the  terms  of  the  bond,  it  should  have  been  given.  Was  this 
such  a  failure  of  performance  on  the  part  of  the  plaintiff  as 
will  defeat  a  recovery? 

Plaintiff  contends  that  the  requirement  of  the  bond,  as  to 
notice,  was  "formal," — that  is,  "immaterial," — in  the  sense  of 
the  section  of  the  California  Code  hereinbefore  quoted,  citing 
the  following  authorities:  7  Am.  &  Eng.  Enc.  Law,  pp.  1048, 
1049,  subd.  8;  Ostrand.,  Ins.  (2d  Ed.),  p.  523;  Insurance  Co.  vs. 
Downs  (Ky.);  Insurance  Co.  vs.  Brown  (Ky.);  Tubbs.  vs.  In- 
surance Co.  (Mich.);  Hall  vs.  Insurance  Co.  (Mich.);  Vangin- 
dertaelen  vs.  Insurance  Co.  (Wis.);  Steele  vs.  Insurance  Co. 
(Mich.);  Rynalski  vs.  Insurance  Co.  (Mich.);  Peninsular  lAnd 
Transp.  &  Mfg.  Co.  vs.  Franklin  Ins.  Co.  (W.  Va.);  Association 
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vs.  Evans,  102  Pa.  St.,  281;  Kahnweiler  vs.  Insurance  Co.,  57 
Fed.,  562,  563.  All  of  these  eases,  except  Peninsular  Land 
Transp.  &  Mfg.  Co.  vs.  Franklin  Ins.  Co.  and  Association  vs. 
Evans,  relate  to  proof,  not  notice,  of  loss,  and  are  inapplicable. 
Notice  of  the  fraudulent  acts  of  an  employee,  involving  a  loss, 
is  quite  a  different  thing  from  proof  of  loss;  and,  as  shown  by 
the  terms  of  the  contract  in  the  case  at  bar,  the  parties  them- 
selves deemed  such  notice  *^  material,"  although  they  may  have 
intended  otherwise  as  to  proof  of  loss.  With  reference  to  the 
latter, — that  is,  proof  of  loss, — the  bond  merely  provides  that 
the  company's  liability  shall  accrue  90  days  after  the  proof  has 
been  furnished;  and  this  provision,  according  to  many  au- 
thorities, does  not  require  proof  to  be  furnished  within  any 
particular  period,  but  merely  postpones  the  right  of  action  un- 
til such  proof  is  furnished.  Notice,  however,  of  the  fraudu- 
lent acts  of  the  employee,  is  placed  upon  an  entirely  different 
footing.  The  contract  or  bond  expressly  provides  that  such 
notice  shall  be  given  as  soon  as  practicable  after  the  occur- 
rence of  the  fraudulent  acts  comes  to  the  knowledge  of  the  em- 
ployer, and  the  importance — ^the  materiality — of  prompt  no- 
tice, as  a  matter  of  protection  to  the  company,  is  clearly  sug- 
gested in  a  subsequent  provision  of  the  bond,  as  follows: — 

'^That  the  employer  shall,  if  required  by  the  company,  and 
as  soon  thereafter  as  it  can  reasonably  be  done,  give  all  such 
aid  and  information  as  may  be  possible  (at  the  cost  and  ex- 
pense of  the  company),  for  the  purpose  of  prosecuting  and 
bringing  the  employee  to  justice,  or  for  aiding  the  company 
in  suing  for  and  making  effort  to  obtain  reimbursement,  by 
the  employee  or  his  estate,  of  any  moneys  which  the  com- 
pany shall  have  paid  or  become  liable  to  pay  by  virtue  of 
this  bond." 

Insurance  Co.  vs.  Downs,  supra,  which  is  the  leading  case 
upon  the  point  that  failure  to  make  proof  of  loss  within  the 
time  prescribed  will  not  avoid  the  policy,  unless  expressly  so 
provided,  is  inapplicable  to  the  point  now  under  consideration, 
not  only  because  it  relates  exclusively  to  proof  of  loss,  but  also 
for  other  reasons.  In  that  case  the  Supreme  Court  of  Ken- 
tucky says: — 

"The  policy  before  us,  like  many  others,  contains  stipulation 
after  stipulation  rendering  the  policy  void  and  forfeiting  all 
claim  on  the  part  of  the  insured  to  a  recovery.*  *  *  The 
contract  then  proceeds  to  specify  the  manner  in  which  the  in- 
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sured  shall  proceed  in  case  of  loss:  ^Proceedings  in  case  of 
loss:  He  shall  forthwith  give  written  notice  of  such  loss  or 
damage  to  this  company,  and  shall  within  30  days  render  a 
particular  account  of  such  loss  or  damage,  signed  and  sworn  to 
by  them,'  etc.  *  *  *  It  is  further  provided  that  the  loss 
shall  not  be  payable  until  60  days  after  the  proof  of  loss  has 
been  furnished.  The  contract  then  closes  with  a  stipulation 
'that  no  suit  or  action  for  the  recovery  of  any  claim  by  au- 
thority of  this  policy  shall  be  commenced  until  after  the 
amount  of  such  claim  has  been  ascertained  by  arbitration,  as 
provided,  nor  until  all  the  conditions,  provisions,  and  require- 
ments of  this  policy  have  been  complied  with  by  the  assured/  " 

The  court  there  held  that  the  action  was  maintainable- 
First,  because  the  facts  that  the  policy  specifically  mentioned 
numerous  cases  of  forfeiture,  and  that  failure  to  make  proof  of 
loss  was  not  among  them,  indicated  that  the  parties  did  not  in- 
tend such  failure  to  be  a  cause  of  forfeiture;  and,  second,  be- 
cause the  use  of  the  word  '*  until,"  in  the  clause  that  no  suit  or 
action  on  the  policy  should  be  brought  until  after  full  compli- 
ance by  the  insured  with  all  the  requirements  of  the  policy, 
showed  an  intention  to  make  proof  of  loss  a  prerequisite  to  the 
commencement  of  suit  rather  than  an  intention  to  make  the 
furnishing  of  such  proof  within  the  specified  period  the  essence 
of  the  requirement.  Neither  of  said  reasons  which  were  con- 
trolling in  Insurance  Co.  vs.  Downs  exist  in  the  case  at  bar. 
Here  there  is  no  clause  which,  in  terms,  provides  for  a  for- 
feiture, nor  is  there  any  phraseology  which  implies  that  the 
notice  to  be  given  the  company  of  the  fraudulent  acts  of  the 
employee  was  merely  a  condition  precedent  to  the  commence- 
ment of  suit.  On  the  contrary,  the  giving  of  such  notice  is  an 
unqualified  obligation,  which  the  contract  imposes  upon  the 
plaintifif,  and,  as  I  have  already  shown,  of  vital  importance  to 
the  company's  protection.  Referring  to  Insurance  Co.  vs. 
Downs,  Mr.  Ostrander  says: — 

"In  justice  to  the  Court  of  Appeals  of  Kentucky,  who  heard 
that  case,  it  is  proper  that  we  should  mention  that,  so  far  as 
the  report  discloses,  the  policy  in  that  suit  did  not  make  its 
conditions  and  requirements  a  part  of  the  consideration,  nor 
did  it  appear  that  there  was  any  general  clause  making  the  lia- 
bility of  the  company  to  pay  a  loss  contingent  upon  the  per- 
formance by  the  insured  of  all  or  any  of  the  requirements  con- 
cerning proofs.-'— Ostr.,  Ins.  (2d  Edl),  §  338. 
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For  the  reasons  above  indicated,  the  ease  at  bar  is  clearly 
distinguishable  from  Insurance  Co.  vs.  Downs,  and  also  from 
most,  if  not  all,  of  the  other  cases  cited  by  plaintiff  in  this 
connection. 

Against  the  proposition  that  notice  is  material,  plaintiff 
quotes  as  follows:  **In  case  of  loss  upon  an  insurance  against 
fire,  an  insurer  is  exonerated,  if  notice  thereof  be  not  given  to 
him  by  some  person  insured  or  entitled  to  the  benefit  of  the  in- 
surance, without  unnecessary  delay:"  Civ.  Code  Cal.,  §  2633. 
Plaintiff's  argument  is  that,  because  the  provisions  of  this  sec- 
tion are  limited  to  fire  insurance,  therefore,  under  the  maxim, 
**  Expressio  unius,"  etc.,  the  failure  to  give  notice  without  un- 
necessary delays  in  the  case  of  any  other  kind  of  insurance  does 
not  exonerate  the  insurer,  and,  consequently,  that  in  all  other 
kinds  of  insurance  policies  the  requirements  as  to  notice  of  loss, 
etc.,  are  immaterial  provisions.  This  last  part  of  the  argument, 
as  shown  in  defendant's  reply  brief,  is  a  non  sequitur.  Said  sec- 
tion does  not  pui-port  to  construe  or  deal  with  contracts  which 
expressly  require  notice  to  be  given,  but  it  makes  notice  obliga- 
tory upon  the  insurer,  in  fire  insurance,  where  the  contract 
fails  to  provide  therefor.  Whether  or  not,  in  other  kinds  of 
insurance,  notice  is  essential,  depends  upon  the  contracts 
which  the  parties  make.  Said  section,  however,  does  empha- 
size, in  the  stroligest  possible  manner,  the  materiality  of  no- 
tice in  the  case  of  fire  insurance;  and  it  is  believed  that  in 
fidelity  insurance,  which  is  of  recent  origin,  notice  of  the 
fraudulent  acts  of  the  employee  is  of  equal,  if  not  greater,  im- 
portance for  the  reason  that  prompt  notification  may  often 
enable  the  insurer  to  avoid,  or  secure  indemnity  for,  losses 
which  otherwise  would  be  inevitable  or  irremediable.  The 
authorities  cited  by  defendant,  to  the  effect  that  the  require- 
nient  as  to  notice  of  loss  is  a  material  provision,  and  must  be 
strictly  complied  with  in  order  to  enable  the  employer  to  re- 
cover, are  numerous:  Ermentrout  vs.  Insurance  Co.  (Minn.); 
Quinlan  vs.  Insurance  Co.,  133  N.  Y.,  356,  affirming  id.  (Sup.); 
Insurance  Co.  vs.  McGookey,  33  Ohio  St.,  555;  Ostr.,  Ins.  (2d 
Ed.),  §§  221-223;  2  Wood,  Ins.,  §§  436,  437;  2  May,  Ins.,  §  461; 
Tayloe  vs.  Insurance  Co.,  9  How.,  403;  Riddlesbarger  vs.  In- 
surance Co.,  7  Wall.,  390;  4  Enc.  PI.  &  Prac,  640. 

Appended  to  Ermentrout  vs.  Insurance  Co.,  supra,  there  is 
a  note,  as  follows: — 
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*^The  above  case  is  said  by  counsel  to  be  the  only  one  that 
covers  the  precise  point  in  regard  to  notice,  although  there 
are  many  cases  in  respect  to  proofs  of  loss." 

In  Riddlesbarger  vs.  Insurance  Co.,  supra,  the  Supreme 
Court  of  the  United  States  says: — 

*^The  conditions  in  policies  I'equiring  notice  of  losses  to  be 
given,  and  proofs  of  the  amount,  to  fie  furnished  the  insurers 
within  cei*tain  prescribed  periods,  must  be  strictly  complied 
with  to  enable  the  assured  to  recover.  And  it  is  not  perceived 
that  the  condition  under  consideration  stands  upon  any  differ- 
ent footing.  The  contract  of  insurance  is  a  voluntary  one,  and 
the  insurers  have  the  right  to  designate  the  terms  upon  which 
they  will  be  responsible  for  losses." 

^  In  Quinlan  vs.  Insurance  Co.  (Sup.,  15,  N.  Y.),  the  policy  pro- 
vided, among  other  things,  that  if  a  fire  occurred  the  assured 
should  give  immediate  notice  in  writing  to  the  company  of  any 
loss  thereby.     It  also  contained  the  following  provision: — 

**This  policy  is  made  and  accepted  subject  to  the  foregoing 
stipulations  and  conditions;  ♦  ♦  ♦  and  no  officer,  agent, 
or  other  representative  of  this  company  shall  have  power  to 
waive  any  provision  or  condition  of  this  policy  except  such 
as  by  the  terms  of  this  policy  may  be  the  subject  of  agree- 
ment indorsed  hereon  or  added  hereto;  and,  as  to  such  pro- 
visions and  conditions,  no  officer,  agent,  or  representative 
shall  have  the  power,  or  be  deemed  or  held  to  have  waived 
such  provisions  or  conditions,  unless  such  waiver,  if  any, 
shall  be  written  upon  or  attached  hereto,  nor  shall  any  privi- 
lege or  permission  affecting  the  insurance  under  this  policy 
exist  or  be  claimed  by  the  insured  unless  so  written  or 
attached." 

It  will  be  observed  that  the  first  clause  of  the  above  quota- 
tion, "This  policy  is  made  and  accepted  subject  to  the  forego- 
ing stipulations  and  conditions,"  and  also  the  clause  as  to  the 
waiver  of  such  stipulations  and  conditions,  are  substantially 
identical  ^with  the  provisions  in  the  case  at  bar  on  the  same 
subjects,  and,  in  the  former  case,  the  court  held  that  the  re- 
quirenient  as  to  notice  was  a  condition  precedent,  and  its  non- 
performance a  bar  to  plaintiff's  recovery.  From  the  opinion 
of  the  court  I  extract  the  following: — 

"The  condition  in  the  policy  requiring  immediate  notice  of 
loss  was  a  precedent  one,  and  its  nonperformance  was  a  bar  to 
the  plaintiff's  recovery:  Sherwood  vs.  Insurance  Co.,  10  Hun., 
593,  595;  Insurance  Co.  vs.  McGookey,  33  Ohio  St.,  555.    If  it 
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were  admitted,  which  it  is  not,  that  the  letter  of  Kelsey  to  the 
defendant  constituted  a  notice  of  loss,  still,  as  it  was  not  writ- 
ten until  3vi  days  after  the  fire  occurred,  it  was  not  a  compli- 
ance with  the  requirements  of  the  policy  to  give  immediate 
notice:  Inman  vs.  Insurance  Co.,  12  Wend.,  460;  Brown  vs. 
Assur.  Corp.,  40  Hun.,  101;  Trask  vs.  Insurance  Co.,  29  Pa.  St., 
108;  Edwards  vs.  Insurance  Co.,  75  Pa.  St.,  378;  Roper  vs. 
Lendon,  1  El.  &  EL,  825;  Cornell  vs.  Insurance  Co.,  18  Wis., 
587;  Whitehurst  vs.  Insurance  Co.,  52  N.  C,  433;  Assurance 
Co.  vs.  Burwell,  44  Ind.,  460.  In  most  of  the  cases  cited  the 
provision  in  the  policy  was  that  the  insured  should  *  forthwith' 
give  notice  of  loss,  while  in  the  policy  in  suit  the  insured  was 
required  to  give  ^immediate'  notice;  yet  it  was  held  in  those 
eases  that  an  omission  to  give  such  notice  for  a  time  varying 
from  6  to  40  days  was  not  a  compliance  with  the  requirements 
of  the  policy,  and  barred  a  recovery.  We  think  the  plaintiff 
failed  to  give  the  defendant  the  notice  of  its  loss  required  by 
the  policy,  and  that  such  a  failure  was  a  bar  to  this  action." 

This  decision,  made  by  the  Supreme  Court  of  the  State  of 
New  York,  was  affirmed  by  the  court  of  appeals  of  said  State. 

In  Ostrand.,  Ins.,  §  221,  above  cited,  it  is  said: — 

"It  is  almost  without  exception  a  requirement  of  the  insur- 
ance policy  that,  on  the  occurrence  of  a  loss,  the  insured  shall 
^ve  immediate  notice  in  writing.  In  some  policies,  a  definite 
time  is  specified  within  which  the  notice  must  be  given,  as  'five 
days'  or  *ten  days.'  If  the  insured  neglects  to  comply  with 
the  terms  of  this  condition,  it  will  be  at  his  peril.  The  re- 
quirement is  as  reasonable  as  it  is  imperative,  and  has  been 
'enforced  with  great  strictness  by  the  courts." 

The  allegations  of  the  complaint,  that  the  defendant  was,  in 
the  month  of  May,  1892,  fully  advised  and  informed  of  the 
breaches  of  the  bond,  and  the  loss  resulting  therefrom,  do  not, 
in  my  opinion,  excuse  plaintiff's  failure  to  give  the  prescribed 
written  notice  of  the  fraudulent  acts  of  the  employee,  and  said 
failure  is  such  nonperformance  of  the  contract  on  the  part  of 
the  plaintiff  as  to  defeat  its  recovery. 

The  conclusions  above  announced  make  it  unnecessary  for 
me  to  pass  upon  the  other  objections  to  the  complaint.  De- 
murrer will  be  sustained,  and  leave  granted  to  the  plaintiff  to 
amend  within  10  days,  if  it  shall  be  so  advised. 
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UNITED  STATES  CIRCUIT  COURT  OF  APPEALS, 

Eighth  Circuit. 


NEW   YORK  LIFE  INS.   CO. 

MgMASTER.* 

The  policies  provided  they  should  be  Yoid  if  the  premiam  was  not  paid  when* 
dne  except  that  after  three  months  oae  month's  gr&ce  would  be  allowed 
with  interest  charged  as  an  indebtedness.  The  application  was  dated 
December  18th,  and  the  policies  similarly  dated  were  not  delivered  or 
paid  for  nntil  the  26th.  The  premiam  dne  the  following  year  in  Decem- 
ber remained  unpaid  when  the  insured  died  on  January  18th  following. 
It  was  claimed  that  the  agent,  without  the  knowledge  of  insured, 
wrote  in  the  applications  after  their  signature,  '' Please  date  policy  same 
as  application.'' 

Held,  In  a  suit  to  re-form  the  contracts  to  date  fh>m  the  26th,  that  equity  will 
only  re-form  where  a  parol  agreement  was  not  embodied  in  the  written 
contract,  though  clearly  proven  fraud  or  mutual  mistake. 

Held,  That  an  oral  agreement  to  insure  for  a  longer  period  than  stated  in  the 
contract  will  not  be  enforced  in  the  absence  of  a  consideration.  Where 
the  intention  is  to  contract  in  writing  on  payment  of  premium,  negotia- 
tions for  insurance  do  not  constitute  a  contract. 

The  company  is  not  estopped  by  alleged  fraud  fh>m  denying  the  validity  of 
an  oral  agreement  unless  itself  guilty  of  acts  tantamount  to  fraud. 

Held,  That  where  the  contract  is  clear  the  applicant  who  accepts  it  is  charge- 
able with  knowledge  of  its  provisions. 

Equity  will  not  re-form  a  mistake  unless  mutual.  In  the  absence  of  conceal- 
ment as  to  its  terms  a  written  contract  in  such  case  must  prevail  over 
previous  oral  agreements. 

Held,  That  in  the  absence  of  proof  of  f^aud  or  mutual  mistake  the  policies 
will  not  be  re-formed  to  date  from  the  26th. 

Statemeot  of  facts  by  Sanborn,  C.  J. 
This  is  nn  appeal  from  a  decree  which  so  re-formed  Ave  poli- 
cies of  life  insurance  as  to  advance  the  term  of  insurance  de- 
scribed in  them  six  days,  and  which  in  this  way  made  them 
cover  a  death  which  occurred  on  the  sixth  day  after  the  poli- 
cies had  expired  by  their  terms.  Each  of  the  policies  was 
dated  on  December  18,  1893.  By  each,  the  New  York  Life  In- 
surance Company,  the  appellant,  insured  the  life  of  Frank  E. 
McMaster  in  the  sum  of  f  1 ,000,  for  the  benefit  of  his  executors, 
administrators,  and  assigns,  in  consideration  of  his  written 
application,   **and   in   further   consideration   of  the   sum   of 

twenty-one  dollars  and  cents,  to  be  paid  in  advance, 

and  of  the  payment  of  a  like  sum  on  the  twelfth  day  of  Decern- 

*  DecisioD  rendered,  March  21, 1898. 
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ber  in  every  year  thereafter  during  the  continuance  of  this 
policy."    Each  policy  contained  these  stipulations: — 

**If  any  premium  is  not  thus  paid  on  or  before  the  day 
when  due,  then  (except  as  herein  otherwise  provided)  this 
policy  shall  become  void,  and  all  payments  previously  made 
shall  remain  the  property  of  the  company.  After  this  policy 
shall  have  been  in  force  three  months,  a  grace  of  one  month 
will  he  allowed  in  payment  of  subsequent  premiums,  sub- 
ject to  an  interest  charge  of  5  per  cent  per  annum  for  the 
number  of  days  during  which  the  premium  remains  due  and 
unpaid.  During  the  said  month  of  grace  the  unpaid  pre- 
mium, with  the  interest  as  above,  remains  an  indebtedness 
due  the  company;  and,  in  the  event  of  death  during  said 
month,  this  indebtedness  will  be  deducted  from  the  amount 
of  insurance." 

Each  policy  was  issued  upon  a  written  application,  which 
was  dated  on  December  12,  1898.  The  policies  were  delivered 
to  McMaster,  and  the  first  premiums  were  paid,  on  December 
26,  1893.  He  never  paid  the  premiums  due  on  December  12, 
1894,  and  he  died  on  January  18,  1895,  on  the  sixth  day  after 
the  policies  had  expired.  Fred  A.  McMaster,  the  administra- 
tor of  the  estate  of  the  deceased,  and  the  appellee  in  this  case, 
exhibited  his  bill  in  the  court  below  to  so  reform  these  policies 
that  their  terms  of  insurance  should  commence  on  December 
18,  1893,  and  should  expire  at  midnight  on  January  18,  1895, 
after  the  death  of  the  insured.  In  his  bill  he  set  forth  two 
grounds  for  the  relief  which  he  sought:  (1)  That,  after  the  in- 
sured had  signed  his  applications  for  these  policies,  the  agent 
of  the  insurance  company  wrote  into  them,  without  his  knowl- 
edge, the  words,  "Please  date  policy  same  as  application,"  and 
the  company  made  the  annual  premiums  due  on  December 
12th  in  each  year,  when  they  would  have  been  due  on  Decem- 
ber 18th  if  those  words  had  not  been  inserted  in  the  applica- 
tions; and  (2)  that  the  contract  for  the  insurance  was  that  the 
insured  should  have  policies  of  the  kind  which  he  received, 
which  should  remain  in  force  13  months  from  the  time  when 
the  first  annual  premiums  were  paid,  without  further  pay- 
ments, and  that  the  policies  actually  delivered  remained  in 
force  only  12  months  and  17  days  after  their  delivery.  The  an- 
swer-denied the  averments  of  the  bill,  and  these  facts  were 
established  by  the  evidence:  In  order  to  induce  the  insured  to^ 
make  his  applications  for  the  policies,  the  solicitor  of  the  com- 
pany told  him  that  its  policies  gave  him  13  months  of  insur- 


Digitized  by 


Google 


700  UnUed  States  Oircuii  Court  of  Appeala.  {,Aug., 

ance  for  the  first  anual  premium,  and  in  answer  to  this  direct 
question,  "Did  you,  or  did  you  not,  agree  for  the  company  that 
they  would  furnish  him  a  policy  that  would  be  good  for  thir- 
teen months,  and  that,  in  order  to  secure  the  thirteen  months 
of  insurance,  all  that  he  had  to  do  was  to  pay  one  premium?" 
he  answered,  "Yes,  sir;  I  stated  to  Mr.  McMaster  that  the  one 
premium  he  paid  carried  his  policy  for  full  thirteen  nmnths." 
McMaster  signed  the  applications  for  the  policies  at  the  time 
of  this  conversation,  on  December  12,  1893,  but  he  did  not  pay 
any  premium^  until  December  26,  1893;  and  there  is  no  evi- 
dence that,  at  any  time  before  the  policies  were  delivered,  on 
December  26,  1893,  he  ever  agreed  to  take  tlie  insurance,  or  to 
pay  any  of  the  premiums.  After  the  applications  were  signed, 
the  agent  who  procured  them  wrote  into  them  the  words, 
"Please  date  policy  same  as  application,"  for  the  purpose  of 
securing  a  bonus  or  extra  commission,  which  the  company 
allowed  its  agents  on  December  business.  In  November,  1894, 
written  notices  were  sent  to  the  insured  by  the  company  that 
his  second  premium  on  each  policy  would  be  due  on  December 
12,  1894.  On  December  11  or  12,  1894,  a  collector  called  on 
him  for  his  second  annual  premiums,  and  asked  him  to  pay 
them.  He  replied  that  he  did  not  intend  to  keep  the  insurance 
in  force,  and  did  not  care  to  pay  the  premiums.  The  collector 
told  him  that  he  had  30  days  of  grace  in  which  to  make  the 
payments,  and  told  him  when  the  days  of  grace  would  expire. 
He  answered  that,  if  he  decided  to  keep  any  of  the  insurance, 
he  would  come  to  the  office  and  pay  the  premiums  before  that 
date.  He  did  not  come,  and  he  never  objected  to,  or  com- 
plained of,  the  policies  or  their  terms.  Upon  this  record  the 
decree  which  is  challenged  by  this  appeal  was  rendered. 

Before  Sanborn  and  Thayer,  C.  J.,  and  Philips,  D.  J. 

W.  E.  Odell,  for  AppellanL 
F.  E.  QiLL,  for  Appellee. 

Sanbobn,  C.  J.  (after  stating  the  facts  as  above),  delivered  the 
opinion  of  the  Court. 

In  form,  this  is  a  suit  in  equity  to  re-form  written  contracts. 
In  fact,  it  is  a  bald  attempt  to  supersede  written  agreements 
with  the  parol  negotiations  which  preceded  and  induced  them. 
It  is  contended  that  the  insurance  company  agreed  in  the  pre- 
liminary negotiations  that  it  would  issue  policies  which  would 
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inBore  the  life  of  the  deceased  for  13  months,  in  consideration 
of  the  payment  of  the  first  annual  premiums,  and  that,  either 
by  mutual  mistake  or  by  the  fraud  of  the  company,  policies 
were  issued  which  insured  his  life  for  only  12  months  and  17 
days,  in  consideration  of  those  premiums.  A  contract  may  be 
re-formed  in  equity  where  a  preliminary  parol  agreement  is 
made,  which  fails  of  embodiment  in  the  subsequent  written 
contract  through  the  fraud  of  one,  or  the  mistake  of  both,  of 
the  parties  to  it.  But  the  oral  agreement  and  the  fraud  or  the 
mutual  mistake  must  be  clearly  proved  before  any  such  relief 
can  be  granted.  The  chief  difficulty  \tith  this  case  is  that  nei- 
ther the  oral  agreement  nor  the  fraud  nor  the  mutual  mistake 
are  established  by  the  evidence.  It  is  an  indispensable  requi- 
site of  a  binding  agreement  that  it  should  have  a  good  or  a 
valuable  consideration.  If  the  insurance  company  agreed 
with  the  deceased  when  he  signed  his  applications  that  it 
would  issue  policies  which  would  insure  his  life  for  13  months^ 
in  consideration  of  the  payment  of  the  flrst*annual  premiums, 
there  was  no  consideration  for  that  agreement,  because  Mc- 
Master neither  paid  nor  agreed  to  pay  anything  for  this  pre- 
liminary promise.  He  merely  signed  applications  for  policies, 
and,  until  he  received  them  and  J)aid  his  premiums  upon  them, 
he  was  at  perfect  liberty  to  reject  the  insurance  and  to  refuse 
the  policies.  Before  these  policies  were  delivered,  on  Decem- 
ber 26^  1893,  no  suit  could  have  been  maintained  against  him 
for  the  premiums,  or  for  a  specific  performance  of  any  agree- 
ment to  take  any  insurance  or  to  accept  any  policies,  because 
he  had  never  made  any  such  agreement,  and  had  never  prom- 
ised to  pay  any  premiums.  Nor  could  he  have  maintained  an 
action  against  the  insurance  company  upon  its  agreement  to 
issue  policies  that  should  give  him  insurance  for  13  months^ 
because  that  agreement  was  without  consideration  and  void. 
There  were,  as  is  customary  in  life  insurance  cases,  negotia- 
tions, but  no  contract,  and  no  intention  to  contract,  otherwise 
than  by  policies  made  and  delivered  upon  the  simultaneous 
payment  of  the  premiums;  and  the  agreement  upon  which  the 
appellee  counts  was  nothing  more  than  a  representation  or 
promise,  without  consideration,  as  to  what  would  happen  in 
the  future:  Society  vs.  McElroy,  49  U.  S.  App.,  548,  28  C.  C. 
A.,  365;  Kendall's  Adm'r  vs.  Insurance  Co.,  10  U.  S.  App.,  256, 
263,  2  C.  C.  A.,  459,  461 ;  Heiman  vs.  Insurance  Co.,  17  Minn., 
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153,  157  (Gil.  127);  Markey  vs.  Insurance  Co.,  103  Mass.,  78; 
Hoyt  vs.  Insurance  Co.,  98  Mass.,  539,  543;  Markey  vs.  Insur- 
ance Co.,  118  Mass.,  178, 194;  1  May,  Ins.  (3d  Ed.),  §  56. 

Nor  is  there  any  proof  of  fraud  in  this  record.    The  fraud 
upon  which  reliance  is  placed  here  is  pleaded  as  the  basis  of  an 
estoppel.    The  claim  is  that  the  insurance  company  is  es- 
topped from  denying  that  the  actual  contracts  were  the  oral 
agreement  for  insurance  for  13  months  from  December  26, 
1893,  and  that  the  written  contracts  should  be  so  re-formed  as 
to  have  this  legal  effect,  because  the  solicitor  promised  that 
such  would  be  the  agreements.      But  a  wilful  intent  to  de- 
ceive, or  such  gross  negligence  as  is  tantamount  thereto,  is  an 
essential  element  of  such  an  estoppel.    There  must  be  either 
some  moral  turpitude  or  some  breach  of  duty:  Bank  vs.  Far- 
well,  19  U.  S.  App.,  256,  262,  265,  7  C.  C.  A.,  391  394,  396;  Hen- 
shaw  vs.  Bissell,  18  Wall.,  255,  271.    The  deceit  of  its  victim, 
and  consequent  damage,  are  essential  elements  of  actionable 
fraud.    If  the  acts  of  this  insurance  company  did  not  deceive 
the  insured,  or  if  he  was  not  induced  thereby  to  change  his 
position  to  his  damage,  no  fraud  which  will  warrant  relief  was 
perpetrated  upon  him.       Before  any  cause  of  action  for  a 
re-formation  or  avoidance  of  these  policies  can  be  maintained 
on  the  ground  of  fraud,  convincing  proof  must  be  furnished 
that  by  some  trick,  artifice,  or  deceit  of  the  company,  the  in- 
sured was  induced  to  accept  his  policies,  and  to  pay  his  first 
premiums,  in  the  belief  that  they  insured  his  life  for  13  months 
from  December  26,  1893.    But  he  received  the  policies  on  that 
day,  and  he  retained  them  in  his  possession  until  he  died,  on 
January  18,  lvS95.    Their  provisions  are  plain,  clear,  and  free 
from  all  ambiguity  and  doubt.    They  stipulate  that  the  com- 
pany insures  his  life  for  12  months  and  17  days  from  December 
26,  1893,  only,  and  that  at  the  end  of  that  time  they  shall  be- 
come void  unless  the  second  annual  premiums  are  paid.    He 
could  not  have  been  deceived  as  to  the  terms  or  legal  effect  of 
these  contracts,  if  he  read  them.    It  was  his  duty  to  read  and 
know  the  contents  of  the  policies  when  he  accepted  them.    It 
is  true  that  the  evidence  is  that  he  did  not  read  them,  but  the 
legal  effect  of  .his  acceptance  is  the  same  as  if  he  had  read 
them.    He  had  the  opportunity  to  read  and  to  learn  their  con- 
tents, and,  if  he  did  not,  it  was  his  own  gross  negligence,  and 
no  act  of  the  insurance  company  or  its  agent  that  concealed 
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them  and  misled  him  as  to  their  effect.  The  statement  of  the 
agent  14  days  before  the  deceased  received  the  policies  that 
they  would  insure  him  for  13  months  from  the  payment  of  the 
first  premiums  was  not  a  statement  of  an  existing  fact.  It 
was  not  calculated  to  impose  upon  him,  or  to  prevent  him  from 
reading  his  policies,  and  learning  for  himself  whether  this 
promise  had  been  kept  or  broken.  It  was  not  a  fraudulent 
representation,  because  fraud  can  never  be  predicated  of  a 
promise  or  a  prophecy:  Railway  Co.  vs.  Barnes,  27  U.  S.  App., 
421,  12  C.  C.  A.,  48;  Sawyer  vs.  Prickett,  19  Wall.,  146,  163; 
Kerr,  Fraud  &  M.  (Bump's  American  Notes)  85,  note  3.  Nei- 
ther the  company  nor  its  agent,  therefore,  made  any  represen- 
tation or  promise,  or  used  any  artifice  or  deceit,  to  prevent  the 
insured  from  learning  the  terms  of  his  policies.  Their  con- 
tents were  not  concealed.  They  were  not  misrepresented. 
The  deceased  must  accordingly  be  conclusively  presumed  to 
have  l^nown  their  terms  when  he  accepted  them.  If  one  can 
read  his  contract,  his  failure  to  do  so  is  such  gross  negligence 
that  it  conclusively  estops  him  from  denying  knowledge  of  its 
contents,  unless  he  was  dissuaded  from  reading  it  by  some 
trick,  artifice,  or  fraud  of  the  party  to  the  agreement :  Railway 
Co.  vs.  Belliwith,  55  U.  S.  App.,  113,  28  C.  C.  A.,  358.  Con^ 
tracts  for  insurance  are  no  exceptions  to  this  rule:  Morrison 
vs.  Insurance  Co.,  69  Tex.,  353,  359;  Quinlan  vs.  Insurance  Co., 
133  X.  Y.,  356,  365;  Wilcox  vs.  Insurance  Co.,  85  Wis.,  193; 
Fuller  vs.  Insurance  Co.,  36  Wis.,  599,  604;  Herbst  vs.  Lowe, 
65  Wis.,  316;  Hankins  vs.  Insurance  Co.,  70  Wis.,  1,  2;  Hern- 
don  vs.  Triple  Alliance,  45  Mo.  App.,  426,  432;  Palmer  vs.  In- 
surance Co.,  31  Mo.  App.,  467,  472;  Insurance  Co.  vs.  Yates, 
28  Grat.,  585,  593;  Ryan  vs.  Insurance  Co.,  41  Conn.,  168,  172; 
Barrett  vs.  Insurance  Co.,  7  Cush.,  175,  181;  Holmes  vs.  Insur- 
ance Co.,  10  Mete.  (Mass.),  211,  216;  Insurance  ('o.  vs.  Swank, 
12  Ins.  Law.  J.,  625,  627;  Insurance  Co.  vs.  Hodgkins,  66  Me., 
109,  112;  Insurance  Co.  vs.  Neiberger,  74  Mo.,  167,  173;  Beach, 
Ins.  (1895),  §  414,  and  cases  cited.  The  legal  conclusion  that 
the  insured  knew  the  terms  of  his  policies,  because  he  had  an 
opportunity  to  know  them,  and  it  was  his  duty  to  do  so,  is  in 
accordance  with  the  actual  fact.  The  proof  is  clear  and  indis- 
putable that  before  December  13,  1894,  he  was  notified  that 
his  second  annual  premiums  fell  due  on  December  12,  1894, 
and  that  his  policies  would  expire  on  January  12,  1895,  unless 
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he  paid  them,  and  that  he  replied  that  he  did  not  intend  to 
keep  the  insurance  in  force,  and  did  not  care  to  pay  them. 
This  record,  therefore,  presents  no  evidence  that  the  insurance 
company  or  its  agent  made  any  representation  of  which  fraud 
can  be  predicated,  and  it  presents  no  evidence  that  the  insured 
was  deceived  into  taking  his  policies  by  any  misrepresentation 
of  the  company  or  its  agent. 

The  case  is  equally  barren  of  evidence  of  a  mistake  in  draft- 
ing the  policies.  The  mistake  which  will  warrant  the  re- 
formation of  a  contract  must  be  a  mutual  mistake.  A  court 
of  equity  may  not  re-form  a  written  agreement,  on  the  ground 
of  mistake,  so  as  to  impose  on  one  of  its  parties  obligations 
which  he  did  not  intend  to  assume  when  he  made  it:  Insur- 
ance Oo.  vs.  Henderson,  32  U.  S.  App.,  536,  546,  16  C.  C.  A., 
390,  394.  It  is  conceded  by  counsel  for  appellee  that  the  act 
of  the  solicitor  of  the  insurance  company  in  directing  the  poli- 
cies to  be  dated  on  the  same  day  as  the  applications  was  the 
act  of  the  company.  The  agent  of  the  company,  and  the  com- 
pany itself,  therefore,  intended  to  make  the  term  of  insurance 
in  these  policies  exactly  what  it  was  made  by  their  terms,  and 
there  wa«  no  mistake  on  their  part  in  drafting  and  delivering 
the  contracts.  The  result  of  a  careful  examination  of  the 
record  is  that  there  was  no  binding,  legal  agreement  before  the 
policies  were  delivered,  no  fraud  which  induced  the  insured  to 
accept  them,  and  no  mutual  mistake  in  drafting  or  delivering 
them;  and  the  policies  cannot  be  re-formed  on  any  of  these 
grounds. 

It  is  strenuously  insisted,  however,  that  the  statement  of  the 
solicitor  of  the  company  that  its  policies  would  give  insurance 
for  13  months,  in  consideration  of  the  payment  of  the  first  an- 
nual premiums,  was  a  construction  of  the  terras  of  the  policies 
which  the  company  is  estopped  from  denying,  in  the  absence 
of  fraud  and  mistake,  and  that  the  appellee  is  entitled  to  re- 
cover the  indemnity  promised,  on  this  ground,  whether  he  is 
entitled  to  a  re-formation  of  the  policies  or  not.  The  case  of 
Insurance  Co.  vs.  Chamberlain  (132  U.  B.,  304),  is  cited  and  re- 
lied upon  in  support  of  this  proposition.  In  that  ease  the 
agent  of  the  insurance  company  wrote  the  answers  of  the  ap- 
plicant to  the  questions  propounded  in  his  application.  One 
of  those  questions  was,  "Has  the  said  party  [the  applicant] 
any  other  insurance  on  his  life?''    When  the  agent  asked  this^ 
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qaestion,  the  applicant  told  him  that  he  had  certain  certifi- 
cates of  membership  in  certafn  co-operative  societies,  which  he 
named,  and  that  he  did  not  know  whether  they  would  be  con- 
sidered insurance  or  not.      The  agent  told  him  emphatically 
that  he  did  not  consider  that  insurance,  and  that  the  proper 
answer  to  the  question  was  "No;"  and  he  thereupon  wrote  the 
answer,  "No  other,"  into  the  application,  and  the  applicant 
signed  it.    The  company  undertook  to  defend  an  action  oil  the 
policy  on  the  ground  that  this  answer  was  false,  because  the 
applicant  had  insurance  in  the  co-operative  societies;  and  the 
supreme  court  held  that  inasmuch  as  the  agent  of  the  com- 
pany, after  hearing  all  the  facts,  dictated  and  wrote  the  an- 
swer, the  company  was  estopped  from  claiming  that  it  was 
false.    Indeed,  it  is  well  settled  that  an  insurance  company  is 
estopped  from  defending  against  a  loss  on  the  ground  that  the 
policy  is  avoided  by  a  false  answer  in  the  application,  where 
the  insured  told  the  agent  the  truth,  and  the  latter  wrote  the 
falsehood  into  the  application  himself.    The  false  statement 
then  becomes  the  statement  of  the  company,  and  not  of  the  in- 
sured, and  it  may  not  plead  its  own  wrong,  to  forfeit  its  policy: 
Laclede  Mfg.  Co.  vs.  Hartford  Ins.  Co.,  19  U.  S.  App.,  510,  521, 
!)  C.  C.  A.,  1 ;  Insurance  Co.  vs.  Robison,  19  U.  S.  App.,  266,  7 
C.  C.  A.,  444;   Insurance  Co.  vs.  Russell,  40  IT.  S.  App.,  530, 
553,  23  C.  C.  A.,  43,  54;  Insurance  Co.  vs.  Wilkinson,  13  Wall., 
222,  225;  Insurance  Co.  vs.  Mahone,  21  Wall.,  152;  Insurance 
Co.  vs.  Snowden,  12  U.  S.  App.,  704,  7  C.  C.  A.,  264;  Kausal  vs. 
Association,  31  Minn.,  17,  21;   Dietz  vs.  Insurance  Co.,  31  W. 
Va.,  851.     This  rule,  however,  is  very  far  from  the  proposition 
that  an  opinion  expressed,  or  a  promise  or  agreement  made,  in 
the  previous  parol  negotiations,  to  the  effect  that  the  subse- 
quent written  contract  which  results  from  them  will  have  a 
certain  legal  effect,  must  prevail  over  the  plain  terms  and  right 
construction  of  the  actual,  written  agreement,  which  is  subse- 
quently made  and  accepted.    The  former  statement  is  based 
on  existing  facts,  completely  disclosed,  while  the  latter  is  a 
mere  opinion  or  promise  as  to  what  the  future  will  bring  forth. 
The  former  is  the  statement  of  the  effect  of  known  and  exist- 
ing conditions,  which,  if  false  and  injurious,  is  fraudulent, 
while  the  latter  is  a  mere  promise  or  prophecy,  which  cannot 
be  fraudulent,  even  if  it  is  a  mistake.     The  latter  proposition 
is  the  converse  of  the  established  rule  that  written  contracts 
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shall  prevail  over  the  previous  oral  negotiations  from  which 
they  result.  Nevertheless,  it  has  a  familiar  sound.  It  has 
been  repeatedly  presented  to,  and  has  repeatedly  received  the 
condemnation  of,  this  and  other  courts.  In  Laclede  Mfg.  Go. 
vs.  Hartford  Ins.  Co.  (19  U.  8.  App.,  510,  513,  520,  9  C.  C.  A.,  1, 
3,  8),  the  agent  of  the  insurance  company  told  the  insured,  in 
the  previous  preliminary  negotiations,  that  the  policy  upon 
seven  boilers,  which  he  was  soliciting  him  to'  take,  would  cer- 
tainly cover  any  additional  boilers  which  the  insured  might 
subsequently  acquire,  provided  only  seven  were  in  operation 
at  a  time.  The  insured  took  the  policy  in  reliance  upon  this 
representation.  After  he  had  obtained  it,  he  acquired  addi- 
tional boilers,  one  of  which  exploded  while  only  seven  were  in  ^ 
operation.  He  brought  an  action  upon  the  policy  for  the  ex- 
plosion, but  it  failed.    The  court  declared: — 

^'That  the  opinion  that  Eickhoff  [the  agent]  expressed,  or,  if 
it  could  be  so  called,  the  promise  that  he  made,  before  the 
policy  was  issued,  that  it  would  cover  all  after-acquired  boil- 
ers, when  but  seven  were  in  use,  was  merged  in  the  written 
contract  evidenced  by  the  policy,  and  was  not  available  to  the 
plaintiff  in  this  action,  either  as  a  representation,  an  agree- 
ment, or  an  estoppel.'' 

In  Insurance  Co.  vs.  Henderson  (32  U.  S.  App.,  536,  540,  543, 
547,  16  C.  C.  A.,  390,  391,  393,  395),  the  agent  of  the  insurance 
company  informed  the  insured,  in  the  previous  parol  negotia- 
tions which  led  to  the  contract,  that  the  policy  he  would  re- 
ceive would  cover  his  death  by  assassination.  The  policy  sub- 
sequently delivered  excepted  from  the  risks  against  which  it 
insured  "intentional  injuries  inflicted  by  the  insured  or  any 
other  person.'-  The  insured  was  shot  from  ambush.  A  suit 
was  brought  to  re-form  the  policy  so  as  to  cover  the  risk  which 
the  solicitor  had  assured  the  deceased  would  be  covered  by  the 
policy.  But  this  court  directed  the  dismissal  of  the  bill,  and 
held  that:— 

"When  the  risks  intended  to  be  insured  against  are  clearly 
described  in  the  policy,  and  the  insui'ed  has  a  full  and  fair  op- 
portunity to  read  the  instrument,  the  company  will  not  be 
bound  by  representations  made  by  its  agents,  in  good  faith, 
that  the  policy  covers  risks  that  are  not,  in  fact,  within  its 
provisions." 
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In  Thompson  vs.  Insurance  Co.  (104  U.  S.,  252,  259),  the 
policy  provided  that  it  should  be  void  on  the  nonpayment  of 
the  note  taken  for  the  premium;  and  the  supreme  court  hel4 
that  a  plea  that  a  parol  agreement  was  made,  at  the  time  of  the 
giving  and  accepting  of  the  note  and  policy,  that  the  policy 
should  not  become  void  for  the  nonpayment  of  the  note,  but 
should  only  be  voidable  at  the  election  of  the  company,  was 
bad.  Mr.  Justice  Bradley,  in  delivering  the  opinion  of  the 
court,  said: — 

"An  insurance  company  may  waive  a  forfeiture,  or  may 
agree  not  to  enforce  a  forfeiture;  but  a  parol  agreement,  made 
at  the  time  of  issuing  a  policy,  contradicting  the  terms  of  the 
policy  itself,  like  any  other  parol  agreement  inconsistent  with 
a  written  instrument  made  contemporary  therewith,  is  void, 
and  cannot  be  set  up  to  contradict  the  writing." 

In  Insurance  Co;  vs.  Mo  wry  (96  U.  S.,  544,  547),  the  policy 
provided  that  it  should  be  void  and  wholly  forfeited  if  the  pre- 
miums were  not  punctually  paid.  The  agent  who  procured 
the  policy  agreed  with  the  insured  that  the  company  should 
give  notice  when  the  premiums  fell  due,  but  this  agreement 
was  not  contained  in  the  policy.  The  company  failed  to  give 
the  notice,  and  the  insured  failed  to  pay  the  premium.  The 
agreement  of  the  agent  before  the  policy  issued  was  claimed  to 
be  an  estoppel  of  the  company  against  insisting  upon  the  for- 
feiture of  the  policy.  Mr.  Justice  Field,  in  delivering  the 
opinion  of  the  court,  said : — 

"All  previous  verbal  arrangements  were  merged  in  the  writ- 
ten agreement.  The  understanding  of  the  parties  as  to  the 
amount  of  the  insurance,  the  conditions  upon  which  it  should 
be  payable,  and  the  premium  to  be  paid,  was  there  expressed, 
for  the  very  purpose  of  avoiding  any  controversy  or  question 
re8i)ecting  them.  ♦  ♦  ♦  An  estoppel  cannot  arise  from  a 
promise  as  to  future  action  with  respect  to  a  right  to  be  ac- 
quired upon  an  agreement  not  yet  made.  ♦  ♦  ♦  The  doc- 
trine has  no  place  for  application  when  the  statement  relates 
to  rights  depending  upon  contracts  yet  to  be  made,  to  which 
the  i)erson  complaining  is  to  be  a  party.  He  has  it  in  his 
power,  in  such  cases,  to  guard  in  advance  against  any  conse- 
quences of  a  subsequent  change  of  intention  and  conduct  by 
the  person  with  whom  he  is  dealing.  For  compliance  with 
arrangements  respecting  future  transactions,  parties  must  pro- 
vide by  stipulations  in  their  agreements  when  reduced  to  writ- 
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ing.  The  doctrine,  carried  to  the  extent  for  which  the  assured 
contends  in  this  case,  would  subvert  the  salutary  rule  that  the 
written  contract  must  prevail  over  previous  verbal  arrange- 
ments, and  open  the  door  to  all  the  evils  which  that  rule  was 
intended  to  prevent:  White  vs.  Ashton,  51  N.  Y.,  280;  Bige- 
low,  Estop.,  437,  441;  White  vs.  Walker,  31  111.,  422;  Faxton 
vs.  Faxon,  28  Mich.,  159." 

In  Assurance  Co.  vs.  Norwood  (57  Kan.,  610,  611,  613,  615, 
617,  618),  the  agent  of  the  insurance  company  agreed  with  the 
insured,  in  the  preliminary  negotiations,  that  they  should  be 
permitted  to  carry  f37,500  additional  insurance,  and  promised 
to  make  out  the  policies  to  that  effect.  In  reliance  upon  this 
agreement  and  promise,  the  insured  neglected  to  read  the  poli- 
cies when  the  were  delivered.  They  were  for  |2,500  each,  per- 
mitted only  132,500  concurrent  insurance,  and  provided  that 
they  should  be  void  if  the  insured  procured  more  without  the 
consent  of  the  company.  The  insured  obtained  |37,500  con- 
current insurance,  and  the  company  defended  an  action  on  one 
of  the  policies  on  the  ground  that  it  was  avoided  by  this  over- 
tnsurance.  The  insured  pleaded  the  previous  oral  agreement 
and  promise,  and  alleged  that  the  company  was  thereby  es- 
topped from  making  this  defense.  The  Supreme  Court  of  Kan- 
sas held  that  the  plea  could  not  be  sustained,  and  that  there 
could  be  "ho  recovery  upon  the  policy.  In  Union  Nat.  Bank 
vs.  German  Ins.  Co.  (18  C.  C.  A.,  203),  the  circuit  court  of  ap- 
peals for  the  Seventh  Circuit  came  to  a  like  conclusion.  In 
Association  vs.  Kryder  (5  Ind.  App.,  430,  435),  the  solicitor  of 
the  company  promised  the  insured  in  the  prior  parol  negotia- 
tions, that  (he  policy  of  insurance  •n  his  barn  and  its  contents 
would  insure  his  horses,  whether  they  were  in  or  out  of  the 
barn.  The  horses  were  killed  by  lightning  in  the  field  near  the 
barn;  and,  to  the  plea  that  the  association  was  bound  by  the 
construction  which  the  agent  gave  to  the  policy,  the  court 
answered : — 

**The  policy  was  read  by  the  appellee,  and  the  representa- 
tion was  not  of  any  material  fact,  but  of  a  question  of  law, 
relative  to  the  construction  of  the  contract.  The  appellee  had 
no  right  to  rely  upon  such  representation,  and  fraud  cannot 
be  predicated  upon  it:"  Burt  vs.  Bowles,  69  Ind.,  1;  Clodfelter 
vs.  Hulett,  72  Ind.,  137. 

In  Insurance  Co.  vs.  Teter  (136  Ind.,  672,  673,  676,  679),  the 
agent  represented  to  the  insured  that  a  policy  of  insurance 
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against  accidents  of  travel  as  a  passenger  on  a  public  convey- 
ance, which  he  was  soliciting  him  to  take,  would  cover  acci- 
dental injuries  which  he  might  receive  while  he  was  caring  for 
and  selling  a  load  of  horses  which  he  was  about  to  transport 
to  market  by  rail.  He  fell  from  a  hayloft  in  a  livery  barn 
while  caring  for  his  horses  in  a  market  town  to  which  they 
had  been  transported,  but  the  Supreme  Court  of  Indiana  held 
that  he  could  not  recover. 

It  is  useless  to  review  other  decisions.  This  proposition  is 
founded  in  reason,  and  sustained  by  the  authorities,  and  it 
should  be  deemed  to  be  the  settled  law  of  the  land:  No  repre- 
sentation, promise,  or  agreement  made,  or  opinion  expressed, 
in  the  previous  parol  negotiations  as  to  the  terms  or  legal 
effect  of  the  resulting  written  agreement,  can  be  permitted  to 
prevail,  either  at  law  or  in  equity,  over  the  plain  provisions 
and  just  interpretation  of  the  contract,  in  the  absence  of  some 
artifice  or  fraud  which  coAcealed  its  terms,  and  prevented  the 
complainant  from  reading  it:  Laclede  Mfg.  Co.  vs.  Hartford 
Ins.  Co.,  19  U.  S.  App.,  510,  513,  520,  9  C.  C.  A.,  1,  3,  8;  Insur- 
ance  Co.  vs.  Henderson,  32  U.  S.  App.,  536,  540,  543,  547,  16  C. 
C.  A.,  390,  391,  393,  395;  Thompson  vs.  Insurance  Co.,  104  U. 
S.,  252,  259;  Insurance  Co.  vs.  Mowry,  96  U.  S.,  544,  547;  As- 
surance Co.  vs.  Norwood,  57  Kan.,  610,  611,  613;  Association 
vs.  Kryder,  5  Ind.  App.,  430,  435;  Union  Nat.  Bank  vs.  German 
Ins.  Co.,  18  C.  C.  A.,  203;  Insurance  Co.  vs.  Teter,  136  Ind.,  672, 
673,  676,  679;  Burt  vs.  Bowles,  69  Ind.,  1;  Clodfelter  vs.  Hu- 
lett,  72  Ind.,  137;  Hudson  Canal  Co.  vs.  Pennsylvania  Coal  Co., 
8  Wall.,  276,  290;  Insurance  Co.  vs.  Lyman,  15  Wall.,  664; 
Pearson  va.  Carson,  69  Mo.,  550;  Insurance  Co.  vs.  Neiberger, 
74  Mo.,  167;  Lewis  vs.  Insurance  Co.,  39  Conn.,  100. 

Under  the  evidence  presented  in  this  record,  the  appellee 
cannot  recover  upon  these  policies,  either  at  law  or  in  equity; 
and  the  decree  below  must  be  reversed,  and  the  case  must  be 
remanded  to  the  court  below,  with  directions  to  dismiss  the 
bill.     It  is  so  ordered. 
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The  application  secured  by  the  solicitor,  who,  it  was  claimed,  agreed  in  the 
presence  of  a  general  agent  that  the  policies  should  be  delivered  if  the 
application  was  accepted,  was  forwarded  to  Uie  company  and  a  policy 
issued  and  forwarded  to  the  local  oflSce  where  it  was  ffiven  to  the 
solicitor  to  deliyer ;  bat  before  he  could  do  so  he  was  wired  to  hold  for 
further  inyestiffation  as  to  a  material  warranty,  and  three  days  later  the 
api>licant  was  killed,  the  policy  not  haying  been  deliYered.  The  appli- 
cation provided  that  the  policy  should  not  take  effect  until  the  premium 
had  been  paid  and  thepoucy  delivered  while  in  good  health. 

Heldf  That  provision  was  a  condition  precedent  and  there  could  be  no 
recovery. 

Edward  R.  Baird,  Jr.,  for  Plaintiff  in  Error. 

Cole  &  Shultige,  for  Defendant  in  Error, 

Cardwell,  J- 

The  case  presented  upon  this  writ  of  error  to  a  judgment  of 
the  court  of  law  and  chancery  of  the  city  of  Norfolk  is  a  sequel 
of  the  case  of  Insurance  Co.  vs.  Oliver  (95  Va.,  445);  but,  as  the 
judgment  of  the  lower  court  was  reversed  by  this  court  on  the 
former  hearing,  because  of  the  error  in  excluding  the  testi- 
mony of  a  witness,  M.  S.  Stringfellow,  the  decision  then  made 
has  no  bearing  upon  the  question  now  before  us,  though  the 
record  presents  the  same  state  of  facts  as  appeared  at  the 
former  hearing  ,except  as  modified  by  the  testimony  of  that 
witness. 

The  case  is  as  follows:  Charles  E.  Oliver  on  the  22d  of  Sep- 
tember, 1894,  at  Norfolk, Va.,  made  to  the  Mutual  life  Insur- 
ance Company  of  New  York,  defendant  in  error,  through  M.  8. 
Stringfellow,  its  soliciting  agent,  an  application  for  two  poli- 
cies of  insurance  upon  the  life  of  the  applicant, — ^the  one  for 
the  sum  of  f3,000  for  the  benefit  of  Ida  E.  Oliver,  his  wife,  and 
the  other  for  f 2,000  for  the  benefit  of  Kate  Oliver,  his  sister. 
The  applications  were  forwarded  from  the  Norfolk  office  to  the 
company's  Southern  ofl3ce,  in  Baltimore,  whence  they  were 
sent  to  the  home  oflBce,  in  New  York,  where  they  were  received 
on  October  1st,  and  put  into  the  regular  channel  for  examina- 

*  Decision  rendered.  Jane  16, 1899. 
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tion  and  acceptance  or  rejection.  They  were  accepted,  and  on 
October  2d  the  policies  were  issued  and  sent  from  the  home 
office  of  New  York  to  the  Southern  office,  in  Baltimore,  and  for- 
warded to  the  local  office  in  Norfolk,  where  they  were  received 
on  October  4th,  and  given  to  the  soliciting  agent  to  be  deliv- 
ered to  the  applicant.  While  the  agent  was  away  from  the 
company's  office  for  the  purpose  of  delivering  the  policies,  but 
before  they  or  either  of  them  were  actually  delivered,  because 
the  agent  had  not  then  seen  the  applicant,  instructions  were 
received  at  the  Norfolk  office,  by  wire,  to  hold  the  policies  for 
further  instructions.  The  soliciting  agent  who  procured  the 
application,  and  who  had  taken  the  policies  for  the  purpose  of 
delivering  them  to  the  applicant,  was  recalled  to  the  Norfolk 
office,  where  the  policies  were  kept  until  the  19th  day  of  Octo- 
ber, three  days  after  the  death  of  the  applicant,  who  was  shot 
while  hunting  on  October  16th. 

The  application  in  this  case  for  the  policy  of  insurance, 
as  usual  with  all  life  insurance  contracts,  is  by  the  terms  of 
the  policy  made  a  part  of  it,  and  forms  an  integral  part  of 
the  contract  between  the  insurer  and  the  insured,  and  it 
contains  the  following  stipulations  immediately  following 
the  statements  and  answers  made  to  the  interrogatories  pro- 
pounded in  the  application,  namely: — 

*^I  also  agree  that  all  the  foregoing  statements  and  an- 
swers, as  well  as  those  I  make  to  company's  medical  ex- 
aminer in  continuation  of  this  application,  are  by  me  war- 
ranted to  be  true,  and  are  offered  to  the  company  as  a  con- 
sideration of  the  contract  which  I  hereby  agree  to  accept  as 
issued  by  the  company  in  conformity  with  this  application, 
and  which  shall  not  take  effect  until  the  first  premium  shall 
have  been  paid,  and  the  policy  shall  have  been  delivered, 
during  my  continuance  in  good  health." 

There  was  contained  in  the  application  the  question,  "What 
has  been  your  former  habits  of  drinking  wine,  spirits,  or  other 
malt  liquors?"  to  which  the  applicant,  Oliver,  replied  "mod- 
erately;" and,  after  making  and  mailing  the  policies  to  the 
company's  office  at  Norfolk,  Va.,  to  be  delivered  to  Oliver,  the 
company  at  its  home  office,  in  New  York,  received  two  reports 
contradictory  of  the  answer  made  by  the  applicant  just  stated, 
and  it  was  by  reason  of  the  receipt  of  this  information  that  the 
company  sent  its  telegram  instructing  its  agent  at  Norfolk  not 
to  deliver  the  policies  until  further  instructions,  it  being  the 
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purpose  of  the  company  to  make  investigation  with  the  view 
of  ascertaining  whether  or  not  the  answer  made  by  the  appli 
lant  as  to  his  habits  of  drinking  wine,  etc.,  was  true  or  untrue. 

It  further  api>ears  that  the  defendant  in  error  had  in  use 
what  is  called,  in  connection  with  life  insurance,  a  ^^  binding 
receipt;"  that  is,  a  receipt  which  is  given  to  the  applicant  for 
the  first  premium  to  the  company  when  the  application  is 
made  out  and  forwarded,  the  effect  of  which  is  that  the  appli- 
cant stands  insured  from  the  date  of  his  application,  if  the 
same  is  accepted  and  a  policy  issued  by  the  company.  At  the 
time  that  Oliver  filled  out  and  signed  the  application  for  the 
policies  of  insurance  on  his  life  it  was  suggested  to  him  by  the 
soliciting  agent  taking  the  application,  or  perhaps,  by  the  gen- 
eral agent  of  the  company  at  ^tsorfolk,  that  if  he  would  pay  the 
first  premium  on  the  two  policies  applied  for,  or  give  his  note 
therefor,  the  insurance  on  his  life  would  take  effect  from  that 
date,  if  the  application  was  accepted  and  the  policies  of  insur- 
ance issued  to  him;  but  this  Oliver  declined  to  do,  saying  that 
he  was  not  altogether  sure  that  he  would  be  able  to  take  the 
policy  for  the  benefit  of  his  sister,  and  would,  therefoi*e,  wait 
till  the  policies  came. 

It  furthermore  appears  that  the  soliciting  agent,  M.  S. 
Stringfellow,  when  he  took  the  application  from  Oliver  for  the 
two  policies,  gave  him  to  understand  that,  if  his  application 
was  accepted,  he  would  deliver  the  policies  to  him  and  receive 
the  premiums  thereon,  which  understanding,  it  is  contended 
by  plaintiff  in  error,  was  had,  in  the  presence  of  the  company's 
general  agent  at  Norfolk,  at  the  office  of  the  company's  coun- 
sel, and  that  the  effect  of  this  undertaking  was  to  bind  the 
company  to  deliver  the  policies  to  Oliver  when  issued. 

Upon  the  foregoing  state  of  facts  this  suit  was  instituted  by 
plaintiff  in  error,  Ida  E.  Oliver,  to  recover  of  the  insurance 
company  the  amount  of  the  policy  applied  for  by  her  husband 
for  her  benefit,  not  upon  the  policy  nor  on  the  ground  that  the 
soliciting  agent,  Rtringfellow,  could  bind  the  defendant  com- 
pany by  verbal  contract  of  insurance,  but  upon  the  ground 
that  the  soliciting  agent,  by  his  agreement  with  Oliver,  bound 
the  company  to  deliver  the  policies  of  insurance  to  him,  if 
issued,  and  the  company,  not  having  delivered  the  policy  when 
issued  is  liable  for  its  failure  to  perform  that  contract.  In 
other  words,  the  contention  of  plaintiff  in  error  is  that,  al- 
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though  the  soliciting  agent  could  not  make  a  verbal  contract 
of  insurance  binding  his  company,  he  could  and  did  make  a 
verbal  contract  with  Oliver  binding  the  company  to  deliver 
him  the  policy  of  insurance  when  issued,  and,  there  having 
been  a  brestch  of  this  contract,  plaintiff  in  error  is  entitled  to 
recover  in  this  action. 

The  question  presented  to  this  court  grows  out  of  the  action 
of  the  court  below  in  refusing  to  give  instruction  No.  1,  asked 
for  by  the  plaintiff,  and  in  giving  instruction  No.  3,  asked  for 
by  the  defendant,  over  the  objection  of  the  plaintiff.  The  in- 
structions are  as  follows: — 

Plaintiff's  instruction  No.  1:  **If  the  jury  believe  from  the 
evidence  that  the  said  Charles  R.  Oliver  made  to  the  defendant 
company'  the  application  for  a  policy  of  insurance  on  his  life, 
which  is  in  evidence  in  this  case,  setting  out  in  said  applica- 
tion, in  accordance  with  the  requirements  of  the  company  in 
that  behalf,  all  the  conditions,  terms,  and  agreement  whereou 
the  said  application  was  made  and  the  policy  asked,  and 
agreed  and  bound  himself  to  accept  and  pay  for  said  policy  as 
in  the  application  mentioned,  if  the  same  was  issued  by  the 
company  to  him,  and  if  they  further  believe  that  the  state- 
ments and  representations  in  the  said  application  contained 
were  true,  and  that  the  said  company  received  the  said  appli- 
cation in  the  usual  course  of  its  business,  inspected  and  ac- 
4:epted  the  same,  and  determined  to  issue  a  policy  thereon  in 
accordance  with  the  terms  thereof,  and  did  so  issue  &aid  policy 
as  therein  asked  for  ^nd  agreed  to  be  accepted,  and  sent  the 
same  from  the  home  oflfice,  in  the  city  of  New  York,  to  its 
Southern  oflBce,  in  Baltimore,  for  the  purpose  of  having  it  de- 
livered to  the  said  Charles  R.  Oliver,  and  the  Southern  office,  in 
the  city  of  Baltimore,  sent  the  same  to  the  local  office  in  the 
city  of  Norfolk  for  the  purpose  of  having  said  policy  delivered 
to  the  said  Oliver,  then  the  said  company  had  no  right,  arbi- 
trarily and  without  cause,  to  withhold  and  cancel  the  policy, 
but  it  was  its  duty,  if  the  first  premium  had  been  previously 
paid,  to  deliver  said  policy  to  said  Oliver;  or,  if  said  premium 
had  not  been  previously  paid,  to  give  said  Oliver  an  oppor- 
tunity to  pay  the  same,  and  receive  the  policy  during  his  con- 
tinuance in  good  health,  unless  said  company  was  prevented 
from  making  said  delivery  or  giving  said  opportunity  to  said 
Oliver  by  some  act  of  his,  or  by  some  reasonable  excuse,  or  un- 
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leas  it  had  been  deceived  by  some  misrepresentation  in  said 
application,  or  had  issued  the  policy  under  a  misapprehension 
of  the  real  facts  in  the  case." 

Defendant's  instruction  No.  3:  "If  the  jury  believe  from  the 
evidence  that  said  C.  R.  Oliver  made  a  written  application  to 
the  defendant  for  a  policy  of  insurance  for  the  benefit  of  the 
plaintiff,  and  that  said  application  contains  a  condition  in 
which  said  C.  R.  Oliver  uses  the  following  language:  *I  also 
agree  that  all  the  foregoing  statements  and  answers,  as  well 
as  those  I  make  to  the  company's  medical  examiner  in  continu- 
ation of  this  application,  are  by  me  warranted  to  be  true,  and 
are  offered  to  the  company  as  a  consideration  of  the  contract, 
which  I  hereby  agree  to  accept  as  issued  by  the  company  in 
conformity  with  this  application,  and  which  shall  not  take 
effect  until  the  first  premium  shall  have  been  paid,  and  the 
policy  shall  have  been  delivered  during  my  continuance  in 
geod  health,'  then  the  court  instructs  the  jury  that  every  part 
of  said  clause  is  material  in  this  case,  and  that  the  words. 
^  which  I  hereby  agree  to  accept  as  issued  by  the  company  in 
conformity  with  this  application,  and  which  shall  not  take 
effect  until  the  first  premium  shall  have  been  paid,  and  the 
policy  shall  have  been  delivered,  during  my  continuance  in  good 
health,'  create  a  condition  precedent,  which  must  be  performed 
before  the  plaintiff  can  recover  in  this  action." 

There  was  nothing  in  the  evidence  tending  to  show  that  the 
insurance  company  was  not  acting  in  good  faith  when  it  in- 
structed its  agent  at  Norfolk  to  withhold  the  policies  issued 
upon  the  application  of  Charles  R.  Oliver;  nor  was  there  evi- 
dence tending  to  show  unnecessary  delay  on  the  part  of  the 
company  in  investigating  the  reports  that  it  had  received  to 
the  effect  that  a  material  statement  made  by  Oliver  in  his  ap- 
plication was  untrue.  The  contention  of  plaintiff  in  error  is 
that  the  report  was  unfounded,  and  that,  therefore,  the  com- 
pany was  bound  by  the  contract  made  through  its  agent,  M,  S. 
Stringfellow,  to  deliver  the  policy  when  issued.  Plaintiffs  in- 
struction No.  1  was  misleading,  in  that  it  in  effect  told  the  jury 
that  they  had  a  right  to  ignore  the  provisions  contained  in  the 
policy  of  insurance  applied  for  by  Oliver.  It  proceeds  upon 
the  idea  that  the  evidence  tended  to  show  a  contract  made  by 
Stringfellow,  the  soliciting  agent  of  the  insurance  company, 
binding  upon  the  company,  to  deliver  the  policy  of  insurance 
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to  Oliver  as  soon  as  issued,  notwithstanding  the  stipulations  in 
the  policy  that  it  was  not  to  be  binding  upon  the  company  un- 
til the  first  premium  was  paid  and  the  policy  delivered  to* 
Oliver  during  his  continuance  in  good  health.  The  instruction: 
was  properly  refused. 

There  was  an  express  agreement  in  the  application  made  by 
Oliver,  not  only  that  the  statements  and  answers  made  by  him 
were  true,  but  that  the  policy  should  not  take  effect  until  the 
first  premium  was  paid  and  the  policy  delivered  to  the  appli- 
cant during  his  continuance  in  good  health;  and  the  third  in- 
struction given  for  the  defendant  correctly  told  the  jury  that 
this  provision  created  a  condition  precedent,  which  was  to  be- 
performed  before  the  plaintiff  could  recover  in  this  action. 

To  sustain  the  contention  of  plaintiff  in  error  that  she  had  a 
right  to  recover  in  this  action  because  of  the  breach  of  an 
understanding  between  Oliver,  the  applicant,  and  Stringfel- 
low,  the  soliciting  agent  of  the  company,  that  the  latter  would 
deliver  the  policy  to  Oliver  when  issued,  would  be  to  set  at 
naught  all  of  the  provisions  contained  in  the  policy  issued  by 
the  company.  It  seems  to  be  conceded  that  the  soliciting 
agent  had  no  authority  to  bind  the  company  to  issue  the  policy, 
or  to  make  for  the  company  any  binding  contract  of  insurance 
between  it  and  Oliver,  but  the  contention  is  that  he  had  ample 
authority  to  make  a  contract  binding  upon  the  company  to  de- 
liver the  policy  as  soon  as  Oliver's  application  was  accepted 
and  the  policy  issued.  In  this  view  we  are  wholly  unable  ta 
concur.  Oliver,  as  we  have  seen,  was  afforded  an  opportunity 
to  make  his  contract  of  insurance  with  the  company  binding 
upon  it  from  the  date  of  the  application,  if  it  was  accepted,  by 
.paying  the  first  premium  thereon  in  advance,  which  he  de- 
clined, and  thereby  left  the  matter  open  and  to  be  concluded 
and  made  final* as  a  contract  of  insurance  in  accordance  with 
the  provisions  contained  in  his  application. 

It  would  serve  no  good  purpose  to  review  at  length'  the  nu- 
merous authorities  cited  by  plaintiff  in  error's  counsel  to  sus- 
tain the  views  presented  by  him.  The  cases  most  favorable  to 
his  view  are  Insurance  Co.  vs.  Jenks  (5  Ind.,  96),  and  Insurance 
Co.  vs.  Babcock,  decided  by  the  Supreme  Court  of  Georgia. 
In  the  first  of  these  cases  there  was  a  substantial  compliance- 
with  the  condition  in  the  policy  requiring  that  the  first  year'a 
premium  thereon  must  be  paid  before  the  policy  became  a 
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binding  contract  upon  the  conapany,  and  the  court  held  in  that 
case  that,  under  the  circumstances,  the  delivery  of  the  policy 
to  the  company's  agent  to  be  delivered  unconditionally  to  the 
insured  was  sufficient  to  make  it  a  binding  contract  upon  the 
company. 

The  decision  in  the  case  of  Insurance  Co.  vs.  Babcock,  supra, 
sustains  the  same  view;  but  in  that  case  it  is  apparent  that 
there  was  no  provision  in  the  policy  making  it  essential  ^o  its 
validity  that  the  policy  was  to  be  delivered  to  the  insured;  for 
the  syllabus  of  the  case  says  that  actual  delivery  of  the  policy 
to  the  insured  is  not  essential  to  the  validity  of  a  contract  of 
life  insurance,  unless  expressly  made  so  by  the  terms  of  the 
contract.  It  is  true  that  in  the  opinion  it  is  said  that  the  ques- 
tion whether  or  not  the  company  incurred  liability  before  there 
had  been  a  delivery  of  the  policy  to  the  applicant  was  one  of 
intention,  and  was  to  be  determined  from  the  facts  and  cir- 
cumstances in  the  case.  In  that  case  the  decision  in  favor  of 
the  plaintiff  for  the  amount  of  the  policy  was  put  upon  the 
ground  that  the  company  had  issued  the  policy  and  trans- 
mitted it  to  its  agent  to  be  delivered  to  the  insured  uncon- 
ditionally, the  first  premium  thereon  having  been  paid  and  a 
receipt  therefor  issued  to  the  applicant  at  the  time  his  appli- 
cation was  filed,  and  forwarded  by  the  agent  to  the  home  office 
of  the  company,  in  New  York. 

That  is  not  the  case  before  us.  The  policy  was  not  issued  by 
the  company  and  sent  to  its  agent  at  Norfolk  to  be  uncondi- 
tionally delivered  to  Oliver,  and,  in  the  absence  of  proof  that 
the  company  was  not  acting  in  good  faith  when  it  withheld  the 
policy  to  investigate  whether  or  not  a  material  warranty  given 
in  the  application  for  it  was  false,  there  was  not,  and  could  not 
have  been,  any  binding  contract  upon  the  company  upon  which 
the  beneficiary  named  therein  could  recover  in  this  action. 

We  are  of  opinion  that  the  judgment  complained  of  should 
be  affirmed. 
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NATIONAL  LIFE  ASS'N,  OF  Hartford,  Conn., 

HOPKINS'  ADM'R  »t  al.* 

Ad  administrator  is  entitled  to  sue  in  equity  where  the  assets  consisted  of  life 
policies  assigned  to  parties  who  were  sning  on  them  even  though  he 
might  have  a  remedy  at  law. 

An  applicant  applied  for  insurance  as  a  "  rejected  risk  "  and  filed  as  his  ap- 
plication a  copy  of  an  application  which  had  been  rejected  by  another 
company  and  which  he  warranted  to  be  true.  He  had  preyiously  been 
examined  by  two  physicians  of  the  company  and  had  been  refhsed  a  cer- 
tificate on  which  a  policy  would  be  issued.    This  fact  was  concealed. 

Heldf  That  this  was  a  breach  of  warranty  where  the  application  stated  that 
no  pro]K>sal  had  been  made  to  insure  his  life  in  any  company  on  which 
he  bad  been  rejected. 

Held,  That  the  evidence  was  admissible  under  a  charge  of  suppression  of 
material  facts. 

Edkund  Pendleton,  for  Appellani, 

A.  R  CouRTNBT,  L.  L.  Lewis,  and  G.  P.  Haw,  for  Appellees. 

Keith,  P. 
Hopkins'  administrator  filed  a  bill  in  chancery  in  the  law 
and  equity  court  of  the  city  of  Richmond,  in  which  he  avers 
that  the  estate  of  his  intestate  consists  of  an  interest  in  four 
I)olicies  of  insurance  issued  in  July,  1895,  by  the  National  Life 
.Association  of  Hartford,  Conn.,  each  for  the  sum  of  |2,000,  and 
payable  at  his  death ;  that  of  the  said  policies  of  insurance  one 
is  in  the  possession  of  Thomas  Anderson,  one  fn  the  possession 
of  Robert  H.  Roundtree,  and  two  in  that  of  Peter  Paul,  who 
claim  absolutely  the  proceeds  of  the  policies  by  virtue  of  cer- 
tain alleged  assignments  to  them  by  Hopkins,  except  that 
Koundtree  claims  under  one  Lassiter,  to  whom  an  assignment 
was  made  by  Hopkins.  The  bill  charges  that  no  consideration 
passed  for  any  of  the  assignments  other  than  the  premiums  ad- 
vanced on  the  policies,  which  did  not  exceed  for  any  one  policy 
the  sum  of  |75,  and,  save  to  that  extent,  none  of  the  assignees 
had  any  insurable  interest  in  the  life  of  Hopkins.  The  bill 
then  states  that  Anderson,  Roundtree,  and  Paul  have  each  in- 
stituted an  action  at  law  in  the  circuit  court  of  the  city  of 
Richmond  against  the  Hartford  Company  on  the  policies  held 

*  DeoUion  nDd«r«d,  Jane  15»  1899. 
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by  him,  and  that  it  is  necessary,  for  the  protection  of  the  estate 
of  his  decedent,  that  the  plaintiffs  in  said  actions  should  be  en- 
joined from  collecting  the  policies.  It  is  farther  ayerred  that 
Hopkins  died  owing  small  debts,  the  extent  of  which  is  un- 
known to  the  administrator. 

The  prayer  of  the  bill  is  that  Anderson,  Lassiter,  Boundtree, 
Paul,  and  the  National  Life  Association  of  Hartford,  Conn., 
may  be  made  parties  defendant,  and  required  to  answer;  that 
the  assignees  be  enjoined  from  further  prosecuting  the  said 
actions  at  law  and  from  collecting  said  policies;  that  they  be 
required  to  file  forthwith  with  the  papers  in  this  cause  the  poli- 
cies held  by  them;  that  inquiry  be  made  to  ascertain  what 
legal  interest,  if  any,  they,  or  either  of  them,  have  in  the  poli- 
cies; that  the  assignments  be  canceled  so  far  as  they  may  be 
ascertained  not  to  be  founded  on  a  consideration  valid  under 
the  laws  of  Virginia,  and  plaintiff's  rights  be  ascertained  and 
protected;  that  the  life  association  be  required  to  pay  the 
amount  of  the  policies,  with  interest,  into  court;  that  all 
proper  accounts  be  ordered  and  taken  to  ascertain  the  indebt- 
edness of  the  intestate;  that  the  creditors  of  his  estate  be  con- 
vened, and  plaintiff's  estate  be  fully  administered  under  the 
direction  and  supervision  of  this  court. 

An  injunction  was  awarded,  and  upon  the  demurrer  and  an- 
swer of  the  National  Life  Association  of  Hartford,  and  ex- 
hibits filed  therewith,  and  the  demurrer  of  Peter  Paul  and 
Robert  Roundtree,  the  court  entered  a  decree  directing  the  ac- 
counts prayed  for  in  the  bill.  Proofs  being  taken,  and  the 
cause  coming  on  to  be  heard  upon  the  merits,  a  decree  waa  ren- 
dered against  the  National  Life  Association,  directing  it  to  pay 
into  the  Planters'  Bank,  of  the  city  of  Richmond,  t4,808,  with 
interest  from  September  24,  1896,  and  reserving  all  other  ques- 
tions in  the  cause  for  future  consideration.  From  that  decree 
the  National  Life  Association  appealed. 

In  its  answer  to  the  bill  the  association  avers,  among  other 
things,  that  Hopkins,  on  the  17th  of  June,  1895,  applied 
through  Albert  Miller,  general  agent  for  the  Northwestern 
Masonic  Aid  Association,  of  Chicago,  111.,  for  insurance  in  that 
association,  but  that  for  some  reason,  not  apparent  on  the  face 
of  the  application,  nor  known  to  the  respondent,  the  North 
western  Insurance  Company  rejected  the  application,  and  re- 
turned it  to  its  agent.  Miller;  that  Miller,  who  was  in  no  wise 
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an  agent  for,  or  connected  with,  the  defendant  company,  but 
who  acted  for  and  on  behalf  of  Hopkins  and  others,  "entered 
into  a  conspiracy  with  the  said  Hopkins  and  others  to  secure 
the  desired  insurance  from  your  respondent,  suppressing  the 
fact  that  Hopkins  had  been  rejected  by  the  Northwestern  As- 
sociation; that,  failing  in  this.  Miller  and  Hopkins  applied  to 
this  respondent  for  insurance  on  the  life  of  Hopkins  as  a 
'  rejected  risk,'  filling  up  for  that  purpose  a  supplemental 
application  to  respondent,  signed  by  Hopkins,  dated  July  8, 
1895,  and  attaching  it  to  the  rejected  application  to  the  Chi- 
<*ago  association,  and  reaffirming  the  statements,  representa- 
tions, declarations,  answers,  and  warranties  therein  made, 
both  of  which  are  herewith  filed  as  Exhibits  'A'  and  *B';  that 
your  respondent,  knowing  nothing  but  what  appeared  on  the 
face  of  the  papers,  and  accepting  as  true  the  statements,  an- 
swers, declarations,  representations  and  warranties  contained 
therein,  did,  on  the  faith  thereof,  issue  to  Hopkins  the  policies 
-aforesaid." 

The  answer  further  avers  that  Hopkins,  immediately  upon 
i-eceipt  of  the  policies,  pursuant  to  a  preconcerted  arrange- 
ment between  them,  assigned  one  of  the  policies  to  Anderson, 
two  of  them  to  Paul,  and  the  fourth  to  Joseph  Lassiter.  The 
answer  further  avers  "that  Hopkins  was  never  indebted,  to 
any  appreciable  extent,  to  Anderson,  Paul,  or  Lassiter,  either 
before  or  since  the  assignment;  that  these  three  entered  into 
a  conspiracy  with  Miller  and  Hopkins  for  the  purpose  of  specu- 
lating on  the  life  of  Hopkins,  whom  they  knew  to  be  a  con- 
iirmed  drunkard,  with  no  constitution  left,  of  the  most  dissi- 
pated and  turbulent  habits,  already  in  failing  health,  and  alto- 
gether a  most  promising  subject  for  speculative  insurance. 
Miller  was  to  get  his  commissions,  and  Hopkins,  who.  was  a 
poor,  shiftless  drunkard,  without  any  regular  employment,  but 
Xi  hanger-on  and  doer  of  odd  jobs  about  Anderson's  blacksmith 
t?hop,  would  be  satisfied  if  he  were  kept  supplied  with  whiskey, 
and  given  a  dollar  or  two  now  and  then.  In  furtherance  of  this 
joint  scheme,  the  said  application  or  applications  were  most 
carefully  prepared  with  a  view  to  getting  the  policies  issued, 
and  your  respondent  was  so  unfortunate  as  to  fall  into  the 
trap;  but,  fortunately,  its  investigation  since  the  death  of 
Hopkins  has  disclosed  the  wager  or  speculative  character  of 
the  insurance,  the  fraudulent  methods  by  which  it  was  'becured. 
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and  the  absolutely  false  and  untrue  statements,  representa- 
tions, declarations,  and  answers  contained  in  said  application. 
and  the  fraudulent  suppression  o)  material  facts,"  each  and  all 
of  which  it  is  alleged  and  charged  operated  as  a  distinct  breach 
of  warranty. 

There  was  a  demurrer  to  this  bill,  which  the  court  overruled, 
and  in  this  we  are  of  opinion  there  is  no  error. 

The  suit  was  brought  by  an  administrator  for  the  settlement 
of  his  decedent's  estate,  the  assets  conipsting  of  four  policies 
of  insurance  taken  out  upon  the  life  of  his  intestate,  and  bv 
him  assigned  to  three  persons,  all  of  whom  were  proceeding 
by  suit  to  collect  the  whole  of  the  policies  assigned  to  them. 
It  is  averred  that  they  had  no  interest  beyond  the  payment  of 
certain  premiums  in  the  proceeds  of  the  policies.  It  may  be 
that  the  administrator  of  Hopkins  had  a  remedy  at  law,  but  it 
seems  plain  that  the  remedy  at  law  is  far  less  adequate  and 
complete  than  in  equity,  where  the  rights  of  all  concerned  can 
be  ascertained  and  determined  in  a  single  suit.  Under  such 
circumstances  it  is  well  settled  that  a  court  of  equity  has  con- 
current jurisdiction  with  courts  of  law:  Story,  Eq.  Jur.,  §  33; 
Stuart  vs.  Pennis,  91  Va.,  688;  Boyce  vs.  Grundy,  3  Pet.,  215; 
Wylie  vs.  Coxe,  15  How.,  415;  Sullivan  vs.  Railroad  Co.,  94  T. 
S.,  806. 

One  of  the  contentions  of  the  appellant — and  the  only  one 
which  we  deem  it  necessary  to  consider — ^is  that  Hopkins  ap 
plied  to  it  for  insurance  as  a  "rejected  risk,"  and  filed  with  it 
his  application  for  membership  in  the  Northwestern  Aid  Asso- 
ciation of  Chicago,  dated  the  17th  of  June,  1895.  In  his  appli- 
cation to  that  company  he  makes  certain  statements,  repi-esen- 
tations,  and  answers,  and  in  what  is  known  as  the  "auxilian' 
application"  to  the  National  Life  Association  for  a  "rejected 
risk-'  he  states  that: — 

"I  hereby  apply  for  a  policy  of  $8,000  in  the  National  Life 
Association  of  Hartford,  Conn.,  and  as  a  consideration 
therefor  1  hereby  present  the  statements,  declarations,  and 
answers  contained  in  a  copy  of  an  application  and  examina- 
tion heretofore  made  to  the  Northwestern  Masonic  Aid  In- 
surance Co.,  of  Chicago,  111.,  and  dated  June  17,  1895.  which 
are  attached  hereto,  and,  together  with  this  application, 
made  the  basis  of  the  said  contract  of  insurance  hereby  ap- 
plied for,  warranting  the  said  statements,  answers,  and  rep- 
resenteitions  in  all  the  papers  referred  to,  and  which,  taken 
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together,  are  to  be  made  the  basis  of  the  contract,  to  be  full, 
complete,  and  true." 

Among  the  warranties  which  he  made  is  the  following: — 

*'I  hereby  further  warrant  and  agree  that  all  material 
facts  regarding  my  past  health  and  present  physical  condi- 
tion have  been  fully  stated  as  directed;  that  I  am  now  in 
sound  health,  and  free  from  any  disease,  habit,  or  vice,  or 
any  condition  of  person  or  occupation  tending  to  impair  my 
health,  or  injure  my  constitution,  except  such  as  are  fully 
stated  in  the  copy  of  the  application  and  examination  above 
referred  to,  and  hereto  attached ;  ♦  ♦  ♦  that  I  have  care- 
fully noted  each  and  every  answer  to  the  above  questions 
and  statements  made  in  this  application  and  annexed 
papers,  which  have  been  written  at  my  request  as  directed/* 

Among  the  questions  answered  in  the  application  to  the  Ma- 
sonic Aid  Association  is  the  following: — 

"  In  what  other  companies  have  you  formerly  been  in- ' 
sured?    x\nswer.    None."    *^Has  any  proposal  or  applica 
tion  to  insure  your  life  ever  been  made  to  any  company,  or 
agent,  upon  which  you  have  been  rejected,  or  upon  which  a 
policy  has  not  been  issued  and  received  by  vou?    Answer. 
No." 

It  appears  that  after  the  rejection  of  his  application  by  the 
Masonic  Aid  Association,  and  before  his  application  to  the  Na- 
tional Life  Association  to  be  insured  as  a  "rejected  risk,"  Hop- 
kins .went  with  Mijler  to  Dr.  George  Boss,  to  be  examined  for 
insurance  in  the  National  Life  Association.  They  presentied 
forms  of  application  for  insurance  in  that  company.  Dr.  Ross 
found  him  an  unsound  risk,  after  a  careful  and  complete  ex- 
amination. They  then  went  to  Dr.  Blankenship,  and  he  was 
again  examined  with  the  same  result.  These  gentlemen,  who 
were  the  regular  examiners,  refused  to  give  him  a  certificate 
u{>on  which  policies  would  be  issued.  Miller,  in  his  deposi- 
tion, made  answer  to  question  15  propounded  by  counsel  for 
the  insurance  company,  as  follows:  "I  took  Mr.  Hopkins'  ap- 
plication for  18,000  insurance.  The  Northwestern  Masonic 
Association  declined  to  write  the  policy.  I  then  took  a  copy 
of  the  application  and  examination  made  to  the  Northwestern 
Masonic  Aid  Association,  submitted  it  to  the  doctor  who  ex- 
amined him  in  the  Northwestern  Masonic  Aid  Association, 
which  he  certified  to,  and  presented  it  to  the  National  Life  As- 
sociatioa  of  Hartford,  and  they  issued  four  policies  of  two 
thousand  dollars  each.     Prior  to  the  submitting  of  this  appli- 
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cation  to  the  National  Life  Association  of  Hartford,  I  had  Mr. 
Hopkins  examined  by  Doctors  Boss  and  Blankenship,  who 
were  the  regular  examiners  at  that  time  of  the  National  Life 
Association.  Neither  of  these  examinations,  in  my  opinion, 
the  company  would  have  issued  the  policy  on,  and  I,  therefore, 
presented  them  (the  National  Life  Association)  with  a  certified 
copy  of  the  examination  made  for  the  Northwestern  Masonic 
Aid  Asspciation  in  lieu  thereof." 
In  answer  to  question  10: — 

"Did  you  ever  submit  these  examinations,  either  of  Dr. 
Ross  or  Dr.  Blankenship,  to  the  company  or  any  agent 
thereof?    Answer.    I  did  not." 

It  thus  appears  that  Miller,  the  soliciting  agent  through 
whom  the  policies  in  suit  were  obtained,  fraudulently  colluded 
with  Hopkins  to  suppress  the  material  fact  that  Hopkins,  with 
a  view  to  applying  for  insurance  in  the  National  Life  Associa- 
tion, had  been  examined  by  two  reputable  physicians  in  the 
employment  of  the  association,  and  had  been  by  them  rejected 
as  an  **  unsound  risk."  This  seems  to  us  a  breach  of  the  war- 
ranty made  by  Hopkins  when  asked,  "Has  any  proposal  or  ap- 
plication to  insure  your  life  ever  been  made  to  any  company  or 
agent  upon  which  you  have  been  rejected,  or  upon  which  a 
policy  has  not  been  issued  and  received  by  you?"  and  to  which 
question  ho  replied,  "No,"  although  he  knew  at  the  time  that 
he  had  been  examined  by  Drs.  Boss  and  Blankenship,  and  had 
been  rejected  by  both  of  them.  Counsel  for  the  appellee 
speak  of  this  as  an  informal  proposal.  It  was  a  proposal  upon 
which  the  policy  asked  for  would  have  been  issued  had  the  re- 
sult of  the  examination  made  by  the  examining  physicians 
been  favorable  to  the  applicant. 

It  is  contended,  also,  by  the  appellee  that  the  pleadings  did 
not  warrant  the  introduction  of  this  evidence;  that  fraud 
must  be  pleaded  and  proved.  The  answer  of  the  defendant 
company  states  that  "Miller,  acting  on  behalf  of  Hopkins  and 
others,  entered  into  a  conspiracy  with  them  to  secure  the  de- 
sired insurance  from  respondent,  suppressing  the  fact  that 
Hopkins  had  been  rejected  by  the  Northwestern  Association  as 
aforesaid;  and  that,  failing  in  this,  the  said  Miller  and  Hop- 
kins applied  to  this  respondent  for  insurance  as  a  *  rejected 
risk/  "  That  language  can  have  but  one  meaning,  which  is 
that  their  tirst  effort  was  to  secure  an  ordinaiy  policy,  paying 
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The  usual  premium,  from  the  defendant  company,  making  no 
reference  to  the  abortive  effort  to  procure  insurance  in  the 
Northwestern  Company;  that  in  execution  of  this  purpose 
Miller  took  Hopkins  to  Drs.  Ross  and  Blankenship  to  be  ex- 
amined, but,  they  refusing  to  approve  him  for  insurance,  the 
fact  that  he  had  been  thus  examined  was  suppressed,  and  ap- 
plication was  made  to  the  National  Life  upon  the  footing  of  a 
*' rejected  risk,"  which  r-equires  a  much  higher  premium,  in 
which  full  disclosure  was  made  of  the  dealing  with  the  North- 
western Masonic  Aid  Association.  That  statement  of  the  an- 
swer, taken  in  connection  with  the  charge  of  suppression  of 
material  facts,  was  sufficient  to  warrant  the  introduction  of 
the  evidence  before  recited,  which  was  admitted  without  ob- 
jection. That  Hopkins  had  been  examined  by  two  examiners 
of  the  appellant,  and  rejected,  was  a  most  material  fact.  It  is 
wholly  improbable  that  the  policies  would  have  been  issued 
had  that  fact  been  known;  but,  however  that  may  be,  it  was  a 
material  fact,  fraudulently  suppressed,  as  well  as  a  breach  of 
warranty,  and  bars  any  recovery  upon  the  policies. 

We  are  of  opinion  that  the  decree  of  the  court  of  law  and 
equity  should  be  reversed,  and  this  court  will  enter  such  order 
as  should  have  been  entered,  dismissing  the  plaintiff's  bill, 
with  costs  to  the  appellant. 
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LEE  BT  ux. 

MUTUAL  RESERVE  FUND  LIFE  ASS'N.* 

Notio6  by  a  mntnal  company  that  if  an  alleged  illegal  asaeaament  is  not  paid 
it  will  repodiate  the  contract,  ia  not  an  actual  repudiation  which  will 
justify  an  action,  nor  ia  an  alleged  attempt  to  divert  ita  good  risks  into 
another  claaa  and  leave  the  aaaeaament  ourdena  on  those  leaat  able  to 
bear  them,  auch  a  repudiation. 

Alleged  fraudulent  miaappropriations  by  the  offlcera  and  bad  faith  in  assees- 
menta  are  not  a  repuoiation  of  the  contract  that  will  justify  a  auit. 

Action  will  not  lie  for  an  anticipated  breach  of  contract  before  death  of  the 
inaured  under  the  Virginia  Code  of  1887,  %  3251,  aa  amended  in  1896. 

W.  L.  RoYALL,  for  Plaintiffs  in  Error, 

Chas.  S.  STRiNGrKLLOw  and  L.  L.  LswiSy  for  Defendant  in  Error. 

Buchanan,  J. 

This  is  a  writ  of  error  to  a  judgment  of  the  law  and  equity 
court  of  the  city  of  Richmond^  sustaining  a  demurrer  to  the 
plaintiff's  declaration  or  complaint,  and  dismissing  the  case. 

One  of  the  grounds  of  demurrer  relied  on  is  that  the  female 
plaintiff  had  no  cause  of  action,  her  right  in  the  policy  sued  on 
being  merely  a  contingent,  and  not  a  vested,  right,  and  there 
was,  therefore,  a  misjoinder  of  parties. 

If  it  be  true,  as  contended,  that  Mrs.  Lee  had  no  cause  of 
action,  and  was  improperly  joined  with  her  husband,  it  was  no 
ground  for  sustaining  the  demurrer  to  the  declaration  and  dis- 
missing the  case.  Misjoinder  of  parties  is  no  longer  a  fatal 
defect. 

By  the  express  terms  of  the  act  of  assembly  approved  Feb 
ruary  27, 1894  (Acts  1893-94,  p.  489),  as  amended  and  re-enacted 
by  the  act  approved  February  26,  1896  (Acts  1895-96,  p.  453,  c. 
42;^),  it  is  provided  that 

^*  Whenever  it  shall  appear  in  any  action  at  law  or  suit  in 
equity,  heretofore  or  hereafter  instituted,  by  the  pleadings 
or  otherwise,  that  there  has  been  a  misjoinder  of  parties, 
plaintiff  or  defendant,  the  court  may  order  the  action  or  suit, 
to  abate  as  to  any  party  improperly  joined  and  to  proceed 
by  or  against  the  others  as  if  such  misjoinder  had  not  been 
made." 

*  Deoidon  r^ndnred,  June  16, 1899. 
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The  word  '*may"  in  a  statute  of  this  kind,  which  is  in  fur- 
therance of  justice  means  the  same  as  ** shall:"  Potter's  Dwar. 
St.,  p.  220. 

Another  ground  of  demurrer  is  that  the  action  was  brought 
for  an  anticipatory  breach  or  renunciation  of  the  contract,  and 
that  the  declaration  does  not  aver,  as  is  required  in  such  cases, 
a  distinct,  unequivocal,  and  absolute  refusal  to  perform  the 
contract  on  the  part  of  the  defendant. 

This  proceeding  is  based  upon  or  grows  out  of  an  alleged 
violation  of  the  provisions  of  a  certificate  of  membership  or 
policy  of  insurance  issued  to  A.  8.  Lee,  one  of  the  plaintiffs,  by 
the  defendant,  which  is  a  mutual  beneficial  assessment  com- 
pany chartered  under  the  laws  of  the  State  of  New  York.  The 
certificate  or  policy  provides,  among  other  things,  in  considera- 
tion of  certain  things  done  and  to  be  done  by  A.  8.  Lee, 
one  of  the  plaintiffs,  that  within  90  days  after  the  receipt 
of  satisfactory  evidence  to  the  defendant  association  of  the 
death  of  the  said  liee  during  the  continuance  of  the  certifi- 
cate of  membership  there  shall  be  payable  to  Mary  E.  Lee 
(his  wife),  if  then  living,  or,  if  she  is  then  dead,  to  the  heirs  or 
legal  representatives  of  said  member,  the  sum  of  f 5,000  from 
the  death  fund  of  the  association  at  the  time  of  his  death,  or 
from  any  moneys  that  shall  be  realized  to  that  fund  from  the 
next  assessment  made  by  the  association  upon  its  members. 
A.  S.  Lee  is  still  living,  so  that  by  the  terms  of  the  certificate 
or  policy  no  cause  of  action  upon  it  has  yet  accrued.  But  the 
plaintiffs  claim  that,  notwithstanding  this  fact,  they  can  main- 
tain this  action,  because  the  association  has  renounced  and  re- 
pudiated the  contract,  and  given  notice  that  it  will  no  longer 
be  bound  by  it. 

In  England  and  in  a  number  of  the  States  of  this  country,  in- 
cluding Virginia,  it  has  been  held  that  where  there  has  been  a 
total  refusal  on  the  part  of  one  of  the  contracting  parties  to 
perform  the  contract  on  his  part  the  other  may  elect  to  sue  at 
once  without  waiting  for  the  time  of  the  ^performance  to  ar- 
rive: James  vs.  Kibler's  Adm'r,  94  Va.,  165;  Hochster  vs.  De 
La  Tour,  2  Ellis  &  B.,  678.  But,  in  order  to  do  this,  there  must 
be  a  distinct,  unequivocal,  and  absolute  refusal  to  perform  the 
contract:  Johnstone  vs.  Milling,  16  Q.  B.  Div.,  460,  467;  Ding- 
ley  vs.  Oler,  117  U.  8.,  490;  Benj.  Sales  (2d  Ed.),  §  568;  James 
vs.  Kibler's  Adm'r,  supra. 
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The  acts  of  the  association  relied  on  in  the  first  count  to 
show  a  repndiation  or  renunciation  of  the  contract  of  member- 
ship or  insurance  are  the  following:  That  the  association,  on 
the  1st  day  of  February,  1898,  made  a  new  assessment  upon  all 
of  its  members,  and  increased  the  bi-monthly  assessment  upon 
the  insured  from  |6  to  {30  on  each  |1,000  of  his  policy,  in  plain 
violation  of  the  provisions  of  the  contract,  and  notifiied  him 
that,  unless  that  assessment  was  paid  on  or  before  the  3d  day 
^of  March  following,  it  would  declare  his  policy  and  all  pay- 
ments made  thereon  forfeited,  and  his  membership  in  the  as- 
sociation ended,  and  that  it  persists  in  that  statement. 

This  action  was  not  instituted  until  some  time  in  the  follow- 
ing April,  after  the  time  fixed  for  declaring  the  certificate  or 
policy  lapsed  or  forfeited  for  the  nonpayment  of  that  assess- 
ment. If  it  be  true,  as  alleged,  that  the  February  assessment 
was  an  illegal  one,  and  that  the  association  had  declared  the 
contract  forfeited  for  its  nonpayment,  the  insured  would  have 
the  right,  as  he  claims,  to  elect  to  treat  the  contract  at  an  end, 
and  bring  an  action  to  recover  the  just  value  of  the  policy. 

But  the  averment  that  the  association  had  given  notice  that 
it  would  declare  the  policy  or  certificate  forfeited  or  lapsed  if 
the  February  assessment  was  not  paid  was  a  conditional,  and 
not  an  absolute,  repudiation  of  the  contract,  and  is  plainly  in- 
sufQcient  under  the  authorities,  and  especially  as  this  action 
was  not  brought  until  after  the  time  designated  by  the  asso- 
ciation for  declaring  the  policy  forfeited. 

The  acts  of  the  association  relied  on  in  the  second  and  third 
counts  of  the  declaration  to  show  an  abandonment  or  repudia- 
tion of  the  contract  are  clearly  insufficient. 

The  second  count  averred  that  the  nature  and  effect  of  a  con- 
tract like  that  sued  on  are  that  the  company  will  do  all  it  can 
to  keep  the  members  it  has,  and  to  increase  their  number  by 
adding  new  and  good  risks;  that  the  association  went  to  work 
to  reduce  or  coerce  out  of  the  assessment  class  all  the  young 
and  good  risks  in  that  class,  in  order  to  get  them  into  a  ''level 
premium  "  class,  thus  leaving  all  the  burden  of  the  assessment 
class  to  fall  upon  those  least  able  to  bear  them;  and  that  this 
latter  act  was  such  a  violation  of  its  contract  as  entitled  the 
plaintiffs  to  bring  action  at  once. 

The  third  count  averred  that  before  the  assessment  of  Feb- 
ruary, 1898,  was  made  the  officers  and  agents  of  the  associa- 
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tion  had  fraudulently  misappropriated  gteat  sums  of  money 
belonging  to  it  as  the  agent  and  trustee  of  its  members  and 
policyholders,  amounting  to  more  than  {4,000,000,  and  that  the 
assessment  was  not  made  in  good  faith  to  meet  the  necessary 
and  legitimate  obligations  of  the  association,  but  was  imposed 
for  the  purpose  of  compelling  the  plaintiffs  and^  other  policy- 
holders above  the  age  of  60  years  to  abandon  their  policies, 
and  to  forfeit  and  lose  all  payments  which  they  had  made,  and 
to  lose  the  benefit  of  their  insurance;  and  that  said  extortion- 
ate and  fraudulent  assessment  was  a  renunciation  and  repu- 
diation of  the  contract,  which  entitled  them  to  bring  this 
action. 

While  the  acts  charged  in  these  two  counts  show  a  grossly 
improper  management  on  the  part  of  the  association  and  its 
members,  they  do  not  show  that  the  association  had  aban- 
doned or  repudiated  the  contract  with  the  assured,  but,  on  the 
contrary,  they  show  that  the  defendant  still  treated  the  con- 
tract as  in  force. 

Improper  assessments,  whether  made  by  the  association 
through  mistake  or  with  fraudulent  intent,  cannbt  affect  the 
plaintiff's  rights.  He  is  only  required  to  pay  lawful  assess- 
ments, and  then  only  upon  proper  notice.  His  refusal  to  pay 
illegal  assessments  gives  it  no  authority  to  declare  his  policy 
forfeited. 

Another  ground  of  demurrer  to  the  declaration  is  that  it  was 
filed  under  our  statute  to  simplify  pleadings  in  actions  on  in- 
surance policies,  and  that  said  statute  only  authorizes  the 
statutory  complaint  to  be  filed  in  casfes  where  the  loss  or  death 
which  is  insured  against  has  already  occurred,  and  not  where 
the  ground  of  action  is  an  anticipatory  breach  or  renunciation 
of  the  contract. 

The  original  declaration  to  which  a  demurrer  was  sustained 
was,  as  is  stated  in  the  declaration,  filed  under  the  statute. 
The  amended  declaration  does  not  state,  in  terms,  that  it  was 
so  filed,  but  it  is  framed  like  a  statutory  complaint,  and  is 
clearly  not  good  as  a  common-law  declaration. 

Treated  as  a  statutory  complaint,  the  demurrer  to  it  was 
properly  sustained.    Neither  of  the  counts  makes  the  aver- 
ments required  by  the  statute.    It  requires  that  the  complaintx 
shall  set  forth,  among  other  things,  the  loss  or  death  relied 
upon  as*  the  ground  of  recovery.    The  loss  or  death  insured 
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against  had  not  occurred  when  the  complaint  was  filed,  so  that 
no  such  averment  was  or  could  be  made. 

The  act  of  February  8,  1872,  regulating  the  pleading  in  an 
action  on  a  policy,  of  insurance,  provided,  among  other  things, 
that  the  declaration  or  complaint  filed  under  that  statute 
should  set  forth  the  loss  or  death  relied  upon  as  the  ground  of 
the  plaintiffs'  recovery:  Acts  1871-72,  pp.  57,  58.  In  carrying 
that  statute  into  the  Code  of  1887  as  section  3251,  the  revisers 
omitted  that  provision.  By  an  act  approved  March  3,  1896, 
section  3251  was  amended  and  re-enacted,  and  the  provision 
requiring  the  complaint  to  set  forth  the  loss  or  death  relied 
upon  as  the  ground  of  the  plaintiff's  recovery,  which  was  in 
the  act  of  February  8, 1872,  and  which  had  been  omitted  by  the 
revisors  in  section  3251,  was  re-enacted.  It  must  be  presumed 
from  this  action  of  the  legislature  ihat  it  intended  to  make 
such  an  averment  in  the  declaration  or  complaint  an  essential 
requirement.  If  this  be  so,  it  follows  that  the  proceeding  pro- 
vided for  by  section  3251  of  the  Code  as  amended  is  only  avail- 
able where  the  loss  or  death  insured  against  occurred  prior  to 
the  instituti<)n  of  the  suit,  and  it  is  not  available  in  a  case  like 
this. 

We  are  of  opinion  that  the  demurrer  to  the  complaint  was 
well  taken,  and  the  proceeding  properly  dismissed.  The  judg- 
ment of  the  law  and  equity  court  must,  therefore,  be  affirmed, 
but  without  prejudice  to  the  right  of  the  plaintiffs  or  plaintiff 
to  institute  such  other  proper  proceeding  as  they  may  be 
advised. 
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COURT  OF  APPEALS  OF  MARYLAND. 


MARYLAND  HOME  FIRE  INS.  CO. ' 

KIMHELL.* 

Application  was  made  by  the  husband  for  insurance  on  property  of  his  wife 
with  loss  payable  to  mortgagee.  The  agent  thinking  from  an  examin- 
ation of  the  records  that  the  title  was  in  the  husband,  issued  it  in  his 
name  and  when  the  latter  sought  its  correction,  still  thinking  the 
husband  was  interested  and  not  wishing  to  write  another  policy,  told 
him  it  was  all  right  as  it  was  payable  to  a  mortgagee  and  he  had  an 
interest. 

Heldf  That  the  wife  was  entitled  to  have  the  contract  re-formed  on  the  ground 
of  mutual  mistake,  and  in  equity  the  court  may  decree  such  re-formation 
and  the  payment  of  the  loss. 

Testimony  of  the  agent  that  he  valued  a  house  and  bam  at  $3,500  and  the 
bam  could  be  built  for  less  than  $2,000  was  evidence  that  the  insurance 
of  |1,500  on  the  house  was  not  excessive. 

After  a  decree  ordering  re- formation  and  pavment  of  loss  it  was  too  late  to 
move  for  striking  out  so  much  as  referred  to  payment  and  file  a  supple- 
mental answer  praying  permission  to  rebuild  under  an  optional  clause  in 
the  policy,  if  notice  be  given  within  thirty  days,  where  more  than  a  year 
had  elapsed. 

HoDsoN  &  HoDsoN,  J.  H.  Nelms,  and  John  P.  Poe,  for  Appellant. 

Jorii?  T.  M^soN,  for  Appellee, 

Fowler,  J. 

The  Maryland  Home  Fire  Insurance  Company  issued  to 
Samuel  F.  Kimmell  a  policy  against  loss  by  fire  on  a  dwelling 
house  situated  in  Garrett  County,  which,  according  to  the 
policy,  was  his  property.  The  policy  was  for  |1,500.  The  pre- 
miums have  been  duly  paid.  On  the  1st  September,  1897,  the 
house  was  totally  destroyed  by  fire;  and  when  proof  of  loss,  to 
which  no  objection  has  been  made,  was  furnished,  the  com- 
pany discovered  that  Samuel  F.  Kimmell  had  been  named  in 
the  policy  as  the  owner  and  insured,  when,  in  fact,  the  house 
and  the  land  on  which  it  stood  were  the  property  of  his  wife, 
Mary  A.  Kimmell.  For  this  reason  the  insurance  company  re- 
fused to  pay  the  loss,  and  thereupon  the  bill  in  this  case  was 
filed  to  re-form  the  contract  so  as  to  read  in  the  name  of  Mary 
A.  Kimmell,  the  actual  owner  of  the  insured  premises.  There 
was  another  alleged  mistake.  It  appears  that,  prior  to  taking 
the  policy,  Mrs.  Bammell,  the  owner  of  the  property,  and  her 

•  I>«cialon  rtndered,  June  QO,  1899. 
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husband,  Samael  F.  Kimmelly  executed  a  mortgage  on  said 
property  to  James  R.  Bishop,  to  secure  the  payment  of  the  sum 
of  |1,500,  and  therein  agreed  to  insure  the  improvements  to  an 
amount  of  at  least  |1,000,  and  to  cause  the  policy  to  be  so 
framed  or  indorsed  as,  in  case  of  fire,  to  inure  to  the  benefit  of 
said  Bishop,  his  heirs  or  assigns,  to  the  extent  of  his  mortgage 
claim  or  lien.  Oilmor  S  Hamill  was  named  in  the  mortgage  as 
the  attorney  or  trustee  to  sell  the  property  in  case  of  default, 
and  the  policy  made  the  loss  payable  to  said  Hamill,  instead  of 
to  said  Bishop,  who  was  the  real  mortgagee  and  holder  of  the 
mortgage.  The  bill  asks  that  the  policy  shall  be  re-formed  in 
this  respect,  also,  and  that,  when  so  re-formed  as  prayed,  it 
may  be  enforced,  and  that  the  said  company  may  be  compelled 
to  pay  the  loss  according  to  the  terms  of  the  re-formed  policy. 
The  company  answered,  alleging  that  Mary  A.  Eimmell  did 
not  make  application  for  a  policy,  and  that  none  was  ever  is- 
sued to  her  by  it  or  its  agent,  and  claiming  that  the  policy  was 
intended  to  be  issued  to  Samuel  F.  Kimmell,  and  that  his  in- 
terest in  the  insured  property,  and  none  other,  was  intended  to 
be  covered.  It  is  also  claimed  that  there  should  be  no  correc- 
tion of  the  policy  by  inserting  the  name  of  said  Bishop  in  the 
place  of  that  of  said  Hamill.  And  finally  it  is  alleged  in  the 
answer  that  if  there  was  any  error,  and  even  if  it  was  due  to 
the  alleged  fact  stated  in  the  sixth  paragraph  of  the  bill,  which 
is  denied,  namely,  that  the  agent  of  the  company,  when  about 
to  issue  said  policy,  examined  the  records  of  Garrett  CJounty, 
and  saw  a  deed  from  said  Hamill  to  Samuel  F.  Kinmiell  and 
wife,  and  a  mortgage  to  said  Hamill,  and,  supposing  the  prop- 
erty mentioned  in  this  deed  and  mortgage  to  be  the  property 
to  be  insured,  when,  in  point  of  fact,  it  was  not,  he  made  the 
policy  in  the  name  of  said  Samuel  F.  Kimmell,  and  made  the 
loss  payable  to  the  said  Hamill,  yet,  conceding  such  error,  the 
relief  asked  should  not  be  granted,  because  the  minds  of  the 
parties  (the  insured,  Samuel  F.  Kimmell,  and  the  said  com- 
pany) did  not  meet,  and  not  only  did  they  fail  to  agree  upon  the 
same  property,  but  failed,  also,  to  agree  or  take  into  considera- 
tion the  same  person.  These  are  substantially  the  defenses 
set  up  by  the  insurance  company.  It  took  no  testimony,  ex- 
cept that  of  one  witness,  who  proved  that  he  was  a  director 
and  member  of  the  executive  committee,  that  it  was  incorpo- 
rated by  the  legislature  of  Maryland,  and  that  certain  by-laws 
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incorporated  in  the  policy  were  in  existence  when  said  policy 
was  issued.  Samnel  F.  Kimmell,  who  effected  the  insurance, 
his  wife,  Mary  A.  Kimmell,  the  owner  of  the  insured  house, 
and  William  A.  Daily,  the  agent  of  the  company  who  negoti- 
ated and  prepared  the  policy,  were  examined  on  the  part  of  the 
plaintiffs  to  establish  the  allegations  of  the  bill.  The  court  be- 
low decreed  that  the  plaintiffs  were  entitled  to  the  relief 
prayed,  and  directed  that  the  policy  should  be  re-formed  in  ac- 
cordance with  the  prayer  of  the  bill,  and  that  the  defendant 
company  should  pay  to  the  plaintiffs  the  sum  named  in  the 
policy,  with  interest.  Prom  this  decree  the  defendant  has 
appealed. 

In  disposing  of  the  case  the  learned  judge  below  said,  "This^ 
is  a  plain  case  of  mistake,  for  which  the  agent  of  the  defendant 
company  is  largely  responsible."  In  this  view  we  entirely 
agree.  Mary  A.  Eimmell  had  purchased  the  land  on  which 
the  building  in  question  was  located,  and  she  and  her  husband 
had  mortgaged  it  to  James  R.  Bishop  to  secure  |1,500,  which 
he  had  loaned  to  her  to  complete  the  purcltose;  and  the  mort- 
gage contained  the  usual  provision,  as  additional  security,  that 
the  improvements  were  to  be  insured,  and  the  loss,  if  any,  was 
to  be  payable  to  the  mortgagee.  For  the  purpose  of  obtain- 
ing the  policies  mentioned  in  the  mortgage,  application  was 
made  by  the  husband,  on  behalf  of  his  wife,  to  the  defendant 
company;  and  its  agent,  William  A.  Daily,  at  Oakland,  Gar- 
rett County,  went  to  the  premises.  The  agent  inspected  and 
measured  the  buildings,  and  agreed  to  issue  a  policy  on  the 
house  for  |1,500.  Subsequently  the  husband,  at  the  request  of 
Mr.  Daily,  went  to  his  office,  in  Oakland;  and  he  thus  describes 
what  took  place  there:  "I  went  to  his  office,  and  he  proceeded 
to  draw  up  the  policy,  and  he  started  to  head  the  policy  with 
my  name,  and  he  had  •Samuel  F.'  written  on  the  policy;  and  I 
told  him  that  the  property  was  in  my  wife's  name,  and  he 
asked  me  if  there  was  a  mortgage  on  the  property.  I  told  him 
there  was,  of  f  1,500,  and  he  said  that  it  did  not  make  any  dif- 
ference, — it  would  be  payable  to  the  mortgagee;  and  he  asked 
me  who  to  make  it  payable  to,  and  I  told  him,  Gilmor  S.  Ham- 
ill."  The  agent  of  the  defendant,  Mr.  Daily,  gives  substan- 
tially the  same  account  of  the  transaction,  as  follows.  "Sam- 
uel F.  Kimmell  applied  to  me  for  $1,500  upon  his  dwelling, 
house.    I  asked  him  what  the  property  was  worth.    After  I 
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issued  the  policy  to  him,  I  gaye  it  to  him  to  read,  and  he  then 
told  me  it  belonged  to  his  wife.  I  then  asked  him  whether  hia 
Dame  was  Samuel  E.  Kimmell  or  Samuel  F.  Kimmell,  and  he 
stated  it  was  Samuel  F.  Kimmell.  I  then  told  him,  *  You  have 
an  insurable  interest  in  the  property,  I  presume,  and  it  is  not, 
then,  necessary  to  change  the  policy.'  That  is  all  that  was 
said  in  regard  to  the  title.  I  asked  him  if  there  was  a  mort- 
gage on  the  property,  and,  if  loss  occurred,  to  whom  it  should 
be  paid;  and  he  said  to  Gilmor  S.  Hamill."  This  witness  also 
testified  that  he  issued  a  policy  for  |1,500  on  the  house,  and 
11,000  on  the  barn,  because  he  valued  the  property  at  |3,500. 
It  is  perfectly  apparent  from  this  testimony  that  the  object  of 
the  Kimmells  was  to  insure  the  wife's  property,  in  order  to 
comply  with  the  requirements  of  the  mortgage  which  they  had 
given  to  Bishop;  and  it  is  equally  clear  that  the  agent  of  the 
company  inspected,  valued,  and  insured  the  property  of  the 
wife  in  the  name  of  the  husband  in  spite  of  the  fact  that  he  was 
informed  it  was  hers.  It  is  also  apparent  that  he  insured  its 
whole  value,  and  not  any  mere  contingent  interest  dependent 
upon  the  husband  surviving  his  wife.  The  agent  himselt  tes- 
tifies that  the  mistake  arose  from  a  mistake  he  made  in  regard 
to  certain  conveyances  of  property  to  the  plaintiffs  from  Mr. 
Hamill,  and  from  a  reluctance  on  his  part  to  destroy  that 
policy  and  write  another.  Under  these  circumstances,  we 
think  it  too  clear  for  controversy  that  there  was  a  mistake  on 
both  sides, —  a  mutual  mistake.  Indeed,  the  undisputed  testi- 
mony of  Samuel  F.  Kimmell  shows  that  the  agent  of  the  com- 
pany admitted  that  the  mistake  in  the  policy  was  his.  It  is 
true,  this  testimony  was  objected  to;  but  no  exception  has 
been  filed  to  it,  so  far  as  the  record  shows,  and  we  may,  there- 
fore, properly  consider  it. 

There  being,  therefore,  in  our  opinion,  no  doubt  in  regard  to 
the  existence  of  the  mistake,  which  was  caused  in  part  by  the 
excusable  ignorance  of  tUe  husband  in  regard  to  insurance 
business  and  the  preparation  of  the  policy,  and  in  part  by  the 
erroneous  conclusions  of  the  agent  from  information  in  his 
possession,  as  well  as  from  a  disinclination  to  destroy  the 
policy  and  write  another  after  he  had  in  his  possession  the  in- 
formation that  the  property  belonged  to  the  wife,  and  not  to 
the  husband,  there  can  be  no  question  of  the  jurisdiction  of  a 
court  of  equity  to  re-form  the  contract,  and  at  the  same  time  to 
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enforce  it  as  re-formed  by  administering  full  relief  by  a  decree 
of  payment  of  loss,  when  the  evidence  of  its  extent  is  satisfac- 
tory: Insurance  Co.  vs.  Byland,  69  Md.,  449;  Miller,  Eq.  Proc.^ 
p.  776,  §  669,  note  2,  and  authorities  there  cited.    And  this 
brings  us  to  the  consideration  of  the  question  whether  we  have 
such  evidence  in  this  case.    We  think  there  is  no  doubt  of  it. 
The  bill  alleges  a  total  loss.    The  answer  not  only  admits  it, 
but  raises  no  question  as  to  its  amount.      The  defendant's 
agent,  in  pursuance  of  his  duty  to  determine  the  amount  of  the 
policy  he  would  issue,  insi>ected  and  measured  the  house,  and 
agreed  to  place  ?1,500  thereon,  and  |1,000  on  the  bam,  because 
he  valued  the  property  at  f3,500.    The  fact  that  he  was  willing 
to  issue  a  policy  on  the  house  for  |1,500  is  sufficient  proof,  we 
think,  that  in  his  judgment,  at  least  (and  he  was  acting  for  the 
defendant),  it  was  worth  certainly  that  much, — as  it  is  well 
known  that  property  is  not  generally  insured  for  its  full  value. 
But,  in  addition  to  this,  the  same  witness,  upon  cross-examina- 
tion, in  answer  to  the  question,  "What  are  the  buildings  that 
remained  on  the  premises  worth  without  the  dwelling?"  re- 
plied that  the  barn  was  worth,  or  could  be  built  for,  a  great 
deal  less  than  |2,000.    If,  according  to  his  valuation,  the  two 
buildings  were  worth  |3,500,  and  the  barn  less  than  |2,000,  it 
follows  that  the  house  was  worth  at  least  |1,500,  the  amount 
named  in  the  policy.    But  it  is  clear  that,  if  the  defendant  in- 
tended to  rely  upon  its  right  to  question  the  value  its  own  agent 
placed  upon  the  property,  it  should  have  offered  satisfactory 
evidence  to  show  that  he  had  made  an  overvaluation.    It  has 
failed  not  only  to  offer  any  such  evidence,  but  it  has  set  up  no 
such  a  defense  in  its  answer.     Subsequently,  however,  to  the 
passage  of  the  decree  appealed  from,  the  defendant  filed  in  the 
court  below  a  motion  to  strike  out  so  much  thereof  as  requires 
it  to  pay  the  plaintiffs  the  sum  of  |1,500,  for  the  purpose  of 
filing  an  amended  and  supplemental  answer,  which  was  at  the 
same  time  tendered  to  be  filed.    Waiving  the  irregularity  of 
such  a  proceeding,  we  think  it  is  apparent  that  there  is  no 
merit  in  the  application.      The  supplemental  answer  asked 
that  the  defendant  may  be  allowed  to  ascertain  the  actual  cash 
value  of  the  house  at  the  time  it  was  destroyed  by  fire,  alleging 
it  was  worth  only  f400.    It  also  prayed  that  it  might  be  al- 
lowed to  discharge  its  obligation  under  the  re-formed  policy  by 
paying  said  amount,  or,  if  that  cannot  be  done,  that  then  the 
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defendant  be  permitted  to  rebuild  said  house,  as  provided  in 
the  policy,  and  thus  discharge  its  obligation.    But  it  follows 
from  what  we  have  already  said  that,  having  had  an  oppor- 
.tunity  to  offer  evidence  of  an  overvaluation,  and  its  own  agent 
•having  been  examined  and  cross-examined  upon  that  subject, 
.  and  no  reason  appearing  that  any  additional  or  better  evidence 
could  be  offered,  even  if  allowable  in  the  manner  now  sug- 
gested, the  court  below  was  entirely  right  in  refusing  to  open 
the  decree  upon  this  ground.    And  it  is  equally  clear  that  it 
was  right  upon  the  other  ground  relied  on  in  the  supplemental 
answer,  namely,  that  the  defendant  should  be  allowed  to  ex- 
-erdse  its  option  to  rebuild.    By  the  policy,  this  right  of  the  de- 
fendant must  be  exercised  within  ^^a  reasonable  time,"  and 
notice  of  the  intention  to  do  so  must  be  given  "within  thirty 
days  after  receipt  of  the  proof  of  loss."    More  than  a  year, 
however,  elapsed  since  the  proofs  of  loss  were  furnished  before 
-an  offer  to  rebuild  was  made,  or  notice  thereof  given. 
Affirmed,  vdth  costs. 


COURT  OF  ERRORS  AND  APPEALS  OF  NEW  JERSEY. 


.flALSEY  KT  AL. 
.ADAMS    KT  AL.* 

The  managers  of  a  fire  insuranee  company  instracted  their  local  agentSi  by 
letter,  to  procure  a  reduction  of  tue  amount  iusured  by  a  policy  issned 
by  them.  The  policy  contained  no  provision  for  oompolsory  redaction, 
but  did  permit  cancellation  upon  paying  a  rebate  of  premium.  The  in- 
structions were  not  complied  with,  and  the  managers  received  no  inform- 
ation that  the  reduction  had  not  been  effected.  A  fire  occurred,  and  the 
company  paid  the  whole  insurance.  In  a  suit  by  the  compan^  against 
the  agents  to  recover  the  difference  between  the  amount  of  iDsnrance 

Said  and  that  which  would  have  been  paid  had  the  insurance  been  re- 
uced  as  directed,  the  trial  court  refused  to  admit  evidence  as  to  the 
meaning  of  the  word  ^<  reduce,''  in  the  letter  of  instructions,  and  directed 
a  verdict  for  the  defendants.  Held  erroneous,  because:  (I)  The  case 
falls  within  the  rule  that  parol  evidence  is  admissible  to  shiow  the  special 
meaning  of  terms  used  with  relation  to  a  business  well  understood  by  the 

Sarties.  (2)  The  letter  of  instrnctions  may  fairly  be  construed  aa  a 
irection  to  the  agents  to  endeavor  to  agree  with  the  insured  on  a  re- 
duction of  the  amount  of  the  policy,  and,  if  unsuccessful,  to  report  to 
the  managers,  to  the  end  that  the  policy  might  be  canceled  according  to 

*  Daoisioii  rendered,  Jane  38, 1809.    Syllabne  by  the  Court. 
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its  terms ;  and,  in  the  absence  of  a  report  to  the  contrary,  the  managers 
coold  oonolnde  that  a  reduction  had  been  made,  and  a  case  existed  for  a 
jnry  whether  the  plaintiff  had  not  sustained  injury  through  a  breach  of 
the  defendants'  duty. 

Lutpabubt,  Depue  &  Faulks,  for  Plaintiffs  in  Error, 

Thompson  &  Cole,  for  Dtfendanis  m  Error. 

Nixon,  J.  * 

All  the  material  facts  in  the  record  before  us  are  undisputed. 
The  plaintiffs  in  error  were  formerly  associated  in  the  business 
of  underwnting  policies  of  insurance  under  the  title  of  Manu- 
facturers' &  Merchants'  Fire  Association  of  New  Jersey  upon 
the  Lloyd's  plan,  as  authorized  by  the  act  of  the  legislature  of 
this  State,  approved  March  25,  1895  (2  Gen.  St.,  p.  1784).  In 
The  prosecution  of  their  business,  agents  were  appointed  in 
different  parts  of  the  State,  and  among  them  were  the  defend- 
ants in  error,  Israel  G.  Adams  &  Co.,  of  Atlantic  City. 
Through  these  agents  a  fire  insurance  policy  was  issued  to  the 
Citizens'  Ice  &  Cold-Storage  Company,  for  |3,500.  After  this 
policy  had  been  in  force  about  a  month,  the  general  managers 
of  the  insurance  company,  by  letter,  directed  the  agents  to  re- 
<luce  the  amount  of  the  policy  to  |1,500.  Through  the  neglect 
of  an  employee  of  the  agents,  this  letter  never  reached  them, 
and  the  instructions  were  not  complied  with,  nor  was  any 
effort  made  to  reduce  the  amount  when  the  fire  occurred  which 
resulted  in  a  loss  to  the  plaintiffs  of  |2,038.69.  Suit  was 
brought  in  the  supreme  court  to  recover  |1,164.96,  the  differ- 
ence between  the  sum  actually  paid  and  that  which  would 
have  been  paid,  had  the  policy  been  reduced  as  directed.  The 
ease  was  tried  before  the  circuit  judge  in  Essex  County,  who 
<lirected  a  verdi(*t  for-the  defendants,  and  the  judgment  there- 
upon entered  is  by  this  writ  brought  here  for  review. 

The  questions  presented  by  the  exceptions  grow  out  of  the 
relations  between  the  insurers  and  their  agents.  The  policy 
il^elf,  as  the  record  shows,  has  fulfilled  its  function  as  a  con- 
tract between  the  company  and  the  insured,  all  the  claims  un- 
der it  having  been  paid;  and  no  question  is  here  raised  as  to 
I  he  rights  of  the  insured.  The  policy  itself  appears  in  this 
case  only  in  the  character  of  an  exhibit,  to  throw  light  inci- 
dentally upon  the  mutual  relations  of  the  respective  parties  to 
the  present  controversy.  The  business  of  the  plaintiffs  in 
<?rror,  as  the  proofs  show,  was  conducted  almost  exclusively  by 
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their  general  managers,  Adami^,  Lockwood  &  Forman,  part- 
ners. As  required  by  the  statute  under  which  the  company 
was  organized,  Charles  W.  McMurran  had  been  appointed 
their  attorney  in  fact,  but  it  does  not  appear  that  he  performed 
any  duties  in  the  active  management  of  the  business.  It  was 
affirmatively  proved,  and  not  in  any  way  controverted,  that 
Adams,  Ix)ckwood  &  Forman  were  *' managers  for  the  United 
States/'  their  duties  being  **to  accept  business  and  regulate 
the  policy  of  the  company,  what  lines  they  should  write,  and  to 
settle  all  losses,"  and,  as  stated  in  answer  to  a  question  by  the 
court,  '*to  dictate  the  policy,  such  lines  as  they  should  carry  at 
such  rates,  issue  authority  to  agents,  to  receive  money  or  pay.** 
In  the  exercise  of  these  powers,  they  issued  the  following  com- 
mission to  Adams  &  Co.,  the  defendants  in  error: — 

**  Manufacturers'  and  Merchants'  Fire  Association  of  New 
Jersey,  188  Market  St.,  Newark,  N.  J.  Newark,  October  Ist, 
1897.  Be  it  known  that  Israel  G.  Adams  &  Co.,  of  Atlantic 
^  City,  in  the  County  of  Atlantic,  and  State  of  New  Jersey,  are 
*  appointed  and  by  these  presents  duly  constituted  agents  of 
the  Manufacturers'  and  Merchants'  Fire  Association  of  New- 
ark, N.  J.,  with  full  power  to  receive  proposals  for  insurance 
against  loss  or  damage  by  fire  in  Atlantic  City,  N.  J.,  and 
vicinity,  to  fix  rates  of  premium,  to  receive  moneys,  and  to 
countersign,  issue,  renew,  and  consent  to  the  transfer  of 
policies  of  insurance,  subject  to  the  rules  and  regulations  of 
said  association,  and  to  such  instructions  as  may  from 
time  to  time  be  given.  The  power  hereby  conferred  may  be 
revoked  at  any  time  the  association  may  so  elect.  In  wit- 
ness whereof,  the  Manufacturers'  and  Merchants'  Fire  Asso- 
ciation have  caused  these  presents  to  be  signed  by  its  duly- 
appointed  managers  in  the  city  of  Newark,  N.  J.,  this 
first  day  Of  October,  1897.  Adams,  lockwood  &  Forman, 
Managers." 

These  agents  afterwards,  in  the  usual  course  of  their  busi- 
ness, on  October  7, 1897,  issued  policy  No.  51,408  to  the  ice  and 
cold  storage  company,  for  f3,500.  On  the  8d  of  November. 
1897,  the  general  managers  instructed  the  agents  to  reduce  tbe 
policy  to  |1,500,  by  a  letter,  from  which  we  quote  what  relates 
to  this  matter,  to  wit: — 

"Manufacturers'  and  Merchants'  Fire  Association  of  New 
Jersey,  188  Market  St.,  Newark,  N.  J.    c:'harles  W.  McMur- 
ran, Attorney  for  the  Underwriters.     Adams,  Lockwood  i^ 
Forman,  Managers.    Telephone  797,  Newark.    Newark,  Xo- 
.vember  3d,  1898.    I.  G.  Adams,  Atlantic  City,  New  Jersey: 
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•  •  •  With  reference  to  policy  No.  51,408, — Citizens'  Ice 
&  Cold-Storage  Co., — after  looking  over  the  list  of  com- 
panies, and  the  amounts  carried,  we  think  our  line  is  too 
large,  and  must  ask  you  to  reduce  it  to  |1,500.  In  case  of 
loss  we  do  not  care  to  have  the  Manufacturers'  &  Merchants' 
Fire  Association  quoted  on  the  risk  for  |3,500,  when  all  the 
large  stock  companies  are  writing  but  |1,250  and  |1,500 
apiece.  Yours  truly,  Adams,  Lockwood  &  Forman, 
Managers." 

The  well-established  general  rule  of  law  that  an  agent  is 
bound  to  carry  out  the  instructions  of  his  principal,  and  must 
respond  for  losses  that  occur  in  consequence  of  his  failure  to 
do  so,  was  clearly  stated  by  the  learned  trial  judge  in  his 
charge.  The  material  exceptions  taken  were  to  the  refusal  of 
the  court  to  admit  certain  questions  put  by  counsel  for  the 
plaintiff,  the  first  being,  "What,  by  the  cdlitom  of  the  trade,  is 
the  duty  of  an  agent  when  instructed  1;o  reduce  the  amount  of 
a  policy?"  This  question  was  asked  John  S.  Lockwood,  one  of 
the  general  managers,  and,  being  objected  to,  was  overruled. 
The  ground  for  overruling  this  question,  briefly  stated,  as  it 
api)ears  from  the  record,  was  the  absence  of  any  condition  in 
the  policy  itself  providing  for  a  reduction  of  its  amount, 
and,  therefore,  the  only  remedy  for  the  insuring  company,  if 
dissatisfied  with  its  contract,  was  to  order  its  cancellation  on 
paying  a  rebate  of  premium  in  the  manner  prescribed  by  the 
terms  of  the  policy;  and  that  the  instructions  given  in  the  let- 
ter to  the  agents  could  not  be  carried  out,  and  were  inconsist- 
ent with  the  rights  of  the  party  insured;  and  that  the  evidence 
proposed  would,  in  effect,  vary  the  terms  of  the  policy.  We 
think  there  was  error  in  this  ruling.  By  its  express  terms  the 
question  was  only  an  offer  to  show  that  some  duty  devolved 
upon  an  agent  who  received  instructions  to  reduce  a  policy, 
and  what,  according  to  the  custom  of  the  business  or  trade, 
that  duty  was.  The  object  was  to  affirmatively  prove  that  the 
word  "reduce,"  as  used,  has  a  definite  and  well-understood 
meaning  among  those  engaged  in  the  fire  insurance  business. 
Its  purport  was  not  to  relieve  any  one  from  doing  what  he  was 
bound  to  do  by  the  terms  of  any  contract,  nor  to  show  that 
either  party  should  not  carry  out  fully  every  promise  or  under- 
taking in  this  policy  of  insurance,  which  was  done  after  the 
fire;  and  the  cold-storage  company,  whose  property  was  insured, 
is  not  a  party  to  this  suit  in  any  way.    It  was  not,  and  of  course, 
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could  not  be,  contended  that  a  fire  insurance  company  must 
carry  until  the  policy  expires,  what  it  deems  to  be  an  excessive 
risk,  and  it  is  equally  true  that,  with  the  consent  of  the  in- 
sured, the  amount  carried  may  be  reduced  to  any  sum  satisfac- 
tory to  both  parties,  and  there  is  nothing  in  the  record  from 
which  the  presumption  arises  that  the  consent  of  the  insared 
could  not  have  been  obtained  to  a  reduction  to  the  sum  desired, 
no  effort  to  that  end  having  been  niade.  There  is  no  room  to 
doubt  the  true  meaning  of  the  letter*  and  there  is  no  sugges- 
tion that  the  agents  did  not  understand  that  the  plaintiffs 
were  unwilling  to  carry  an  insurance  of  |3,500  for  the  cold- 
storage  company.  The  evidence  proposed  by  the  question 
overruled  was  to  show  that  the  word  "reduce,"  as  used  in  the 
letter,  has  a  special  and  technical  meaning  according  to  the 
customs  of  the  fire  insurance  business,  and  thus  was  a  trade 
term,  and  clearly  indicated  to  the  defendants,  who  were  fire 
insurance  agents  of  large  experience,  what  steps  should  be 
taken  to  relieve  plaintiffs  from  the  excessive  amount.  The 
ruling  of  the  court  denied  any  such  meaning  to  the  word  in  the 
present  case.  That  parol  evidence  is  competent  to  prove  the 
gpecial  or  trade  meaning  of  words  has  long  been  settled.  The 
rule  established  by  a  multitude  of  cases  is  stated  in  1  Greenl" 
Ev.  (§  295),  as  follows:  "In  regard  to  words  which  are  purely 
technical  or  local, —  that  is,  words  which  are  not  of  universal 
use,  but  are  familiarly  known  and  employed,  either  iii 
a  particular  district,  or  in  a  particular  sciencje  or 
trade, — parol  evidence  is  always  receivable  to  define 
and  explain  their  meaning  among  those  who  use  them- 
And'  the  principle  and  practice  are  the  same  in  i-egard 
to  words  which  have  two  meanings,  the  one  common  aad  uni- 
vei^sal  and  the  other  technical,  peculiar,  or  local;  par4)l  evi- 
dence being  admissible  of  facts  tending  to  show  that  the  words 
were  used  in  the  latter  sense,  and  to  ascertain  their  technical 
or  local  meaning."  Now,  is  the  word  "reduce,"  as  used  in  the 
instructions  given,  such  as  to  bring  it  within  the  Operation  of 
the  foregoing  rule?  We  think  it  is.  There  are  but  f^^ 
words  in  our  language  that  have  so  many  technical  meanings 
as  this  one.  In  the  medical  profession  instructions  to  re^o^e* 
fracture  would  mean  one  thing;  in  the  military  world,  to  re- 
duce a  fort,  quite  another;  to  the  mathematician,  to  reduce  * 
problem,  another;  to  the  chemist,  to  reduce  a  substance,  stiil 
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another;  and  so  on.  But  in  each  case  it  would  be  competent 
to  show  by  parol  evidence,  if  any  exigency  required  it,  just 
what  the  words  "to  reduce"  meant  In  the  connection  in  which 
they  were  used,  and  that  they  clearly  implied  to  any  one  in  the 
business  or  trade  in  which  the  instructions  were  given  just 
what  means  should  be  used  and  stei)s  taken  to  accomplish  the 
purpose  intended.  Therefore,  when  the  offer  was  made  to 
prove  by  parol  evidence  that  in  the  fire  insurance  business  this 
elastic  verb  "to  reduce,"  as  used  in  the  letter  which  is  the 
foundation  of  this  suit,  has  a  well-known  technical  and  special 
meaning,  this  testimony  should  not  have  been  excluded  from 
the  jury,  whose  duty  it  would  be  to  determine  what  weight  it 
should  have  in  the  case.  The  fact  that  the  actual  meaning  of 
a  trade  term  is  a  question  for  the  jury  is  not  in  conflict  with 
the  general  rule  that  it  is  the  duty  of  the  court  to  construe 
written  instruments.  In  Qoddard  vs.  Foster  (17  Wall.,  123- 
142),  the  court  said:  "The  rule  of  law  that  the  interpretation 
of  written  instruments  is  a  question  of  law  for  the  court  is  ap- 
,  plied  in  full  force  to  agreements  to  be  deduced  from  the  corre- 
spondence of  the  parties,  and  the  fact  that  the  language  of  the 
letters  containing  the  offer  or  acceptance  is  doubtful  does  not 
relieve  the  court  of  this  duty,  or  jmake  the  question  one  of  fact 
for  the  jury.  It  is  only  where  terms  are  technical,  or  terms 
having  a  peculiar  meaning  in  a  particular  trade  or  place,  that 
the  aid  of  a  jury  is  invoked  to  ascertain  their  meaning." 

Another  exception  was  taken  because  the  trial  judge  over- 
ruled the  following  question:  "Now,  in  answer  to  a  question 
put  by  Judge  Thompson  that  it  was  the  custom  that  agents 
should  reduce  the  amount  of  policies,  let  me  ask  you  what  an 
instruction  to  reduce  would  require  an  agent  to  do  in  case  he 
could  not  make  an  agreement  with  the  insured  for  a  reduction 
of  the  policy?"  After  the  question  previously  considered  had 
been  overruled,  the  propriety  of  putting  this  one  to  the  same 
witness  can  be  determined  only  by  ascertaining  whether  the 
cross-examination  of  the  witness  by  the  defendants^  counsel  re- 
opened the  question  as  to  the  agent's  duty  upon  receiving  in- 
structions to  reduce  the  policy.  The  evidence  thus  elicited 
was  as  follows:  "Q.  Did  you  expect  the  agent  to  reduce  that 
policy  on  the  face  of  it;  that  is,  the  original  policy  in  the  hands 
of  the  cold-storage  company?  A.  We  expected  him  either  to 
reduce  it  by  indorsing  the  policy,  or  issuing  a  new  policy. 
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which  was  the  ctistom  of  the  basinesB.    Q.  Was  there  any  way 
by  which  he  could  reduce  that  policy?    A.  Certainly.    It  is 
done  thousands  of  times  during  the  year.    Q.  How?    A.  By 
sending  notice  to  the  insured  to  reduce  that  policy,  as  the  com- 
pany has  ordered  it  reduced,  and  rewrite  the  policy.    Q.  Then 
yon  would  rewrite  the  policy?    A.  Or  reduce  by  indorsement. 
Q.  Do  you  ever  reduce  by  indorsement?    A.  Yes,  sir.    Q.  Was 
that  the  custom  of  your  company?    A.  Yes,  and  all  others 
throughout  the  United  States.    Q.  And  you  permitted  agents 
to  reduce  policies  without  any  reference  to  you?    A.  Yes,  sir; 
we  ordered  him  to  do  so."    Now,  this  cross-examination  seems 
to  have  opened  up  anew  the  whole  field  of  inquiry  from  which 
the  plaintiif  had  been  excluded  by  the  previous  ruling.    The 
right  of  the  plaintiff  to  cross-examine  upon  all  new  matters 
thus  brought  into  the  case  is  well  established:  8  Enc.  PI.  & 
Prac.  (p.  123),  and  cases  there  cited.    In  State  vs.  Hopkins  (50 
Vt.,  316),  the  court  said  (page  331):  "The  rule  upon  this  sub- 
ject is  that,  where  new  matter  is  called  out  by  cross-examina- 
tion, the  witness  as  to  such  new  matter  is  regarded  as  the  wit- 
ness of  the  party  who  calls  it  out,  and  he  is  subject  to  the  same 
rules  as  to  the  right  of  cross-examination  as  he  would  be  if  the 
party  calling  out  such  new  matter  had  first  produced  the  wit- 
ness.''   In  People  vs.  Buchanan  (145  N.  Y.,  1),  it  was  held:  *^A. 
witness  may  be  examined  by  the  party  calling  him  upon  aU 
topics  on  which  he  has  been  cross-examined,  and  this  although 
the  cross-examination  was  as  to  facts  not  admissible  in  evi- 
dence."   We  think  the  scope  of  the  cross-examination  of  this 
witness  made  the  question  now  under  consideration  a  compe- 
tent one,  and  there  was  error  in  overruling.    But,  even  if  the 
letter  of  instructions  was  to  be  construed  by  the  court,  etill  it 
was  error  to  direct  a  verdict  for  the  defendants.    Bead  i  n  con- 
nection with  the  other  documents  in  the  cause  and  the  undis- 
puted facts,  the  letter  may  fairly  be  construed  to  be  a  direc- 
tion to  the  agents  to  endeavor  to  agree  with  the  insure^l  in  a 
reduction  of  the  amount  of  the  policy,  and,  if  unsuccess'ful  to 
report  to  the  managers,  to  the  end  that  the  policy  might  then 
be  canceled  according  to  its  terms.     In  the  absence  of  a  report 
to  the  contrary,  the  managers  could  conclude  that  the  reduc- 
tion had  been  made,  and  a  case  existed  for  a  jury  whettier  the 
plaintiff  had  not  sustained  injury  through  a  breach  of  the  de- 
fendants' duty.    In  this  aspect  of  the  case,  the  pleadings  maj 
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need  to  be  remolded,  but  that  is  a  matter  of  course.  Numerous 
propositions  were  argued  before  us,  but  they  relate  mainly  to 
matters  of  defense,  and  in  the  present  disposition  of  the  case  it 
i&  not  necessary  to  discuss  them.  The  judgment  of  the  court 
below  should  be  reversed,  and  a  venire  de  novo  issued. 


SUPREME  COURT  OF  KANSAS. 


KANSAS  MILL  OWNERS'  &  MANUFACTURERS' 
MUT.  FIRE  INS.  CO. 


CENTRAL  NAT.  BANK,  of  Ellsworth,  bt  al.*) 

Plaintiff  read  from  stenographer's  notes  of  the  evidence  on  a  former  trial 
what  the  agent  of  defendant  had  testified  to  concerning  his  prior  acts 
and  statements  in  dealing  with  persons  from  whom  he  received  an  ap- 
plication for  insurance.  The  evidence  was  objected  to  for  the  reason 
that  the  statements  were  not  part  of  the  res  gestffi,  having  been  made 
long  after  the  transaction  to  which  they  related,  and  hence  oot  binding 
on  the  principal.  The  objection  being  overmled,  defendant  asked  leave 
of  the  court,  and  was  permitted,  to  read  all  of  the  testimony  of  the  wit- 
ness at  said  former  trial,  as  cross-examination.  After  plaintiff  had  rested 
its  case,  defendant  put  the  witness  upon  the  stand,  and  he  was  fully  ex- 
amined by  both  parties.  Held  that,  if  any  error  was  committed  in  the 
admission  of  said  statements  of  the  agent,  the  same  was  cured  by  sub- 
sequent action  of  the  defendant. 

Said  agent,  in  receiving  a  written  application  for  fire  insurance  on  a  mill, 
required  the  applicant  to  answer  tnis  question :  '*  Do  you  agree  to  keep 
a  watchman  on  the  premises  at  all  times  when  not  in  operation  f  "  The 
answer  was  written  down  by  the  agent,  and  there  was  evidence  that  the 
insured  instructed  him  to  write  **No"  after  the  question.  The  answer 
was  written  ''Tes.^  Held^  that  the  court  did  not  err  in  refrisin^  to  in- 
struct the  jury  that  no  recovery  could  be  had  on  the  policy  if  the  insured, 
at  the  time  be  signed  the  application,  or  after  he  received  the  policy, 
might,  by  the  exercise  of  ordinary  care  and  prudence,  have  known  the 
contents  of  the  same. 

W.  W.  Nevison,  for  Plaintiff  in  Error. 

Ira  E.  Llotd,  for  Defendants  in  Error. 

Sboth,  J. 

L.  H.  Westerman  and  Henry  Bammelsberg  were  the  owners 
of  a  gristmill  in  Ellsworth,  Kan.  They  insured  the  same  with 
the  plaintiff  in  error  for  the  sum  of  |5,000  on  the  27th  day  of 
November,  1889,  for  five  years.  The  application  for  the  policy 
was  made  by  said  firm,  and  there  was  no  agreement  contained 
in  it  to  keep  a  watchman  on  the  premises  when  the  mill  was 

*  Deotolon  rendered.  Jane  10, 1899.    SylUbaa  by  the  Oonrt. 
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not  in  operation.  About  the  16th  day  of  Jane,  1890,  Wester- 
man  sold  his  interest  in  the  milling  property  to  his  partner^ 
Rammelsberg,  and  made  a  written  assignment  of  his  interest 
in  said  policy  of  insurance  to  the  latter.  This  assignment  was 
approved  by  the  insurance  company.  The  company,  however, 
required  Rammelsberg  to  make  a  new  application.  It  is 
claimed  by  the  company  that  Batnmelsberg  agreed  in  this  that 
he  would  keep  a  watchman  on  the  premises  at  all  times  when 
the  mill  was  not  in  operation.  Bammelsberg  insisted  that  the 
application  was  made  to  one  Atkinson,  agent  of  the  company, 
at  Ellsworth,  and  that  he  (Rammelsberg)  signed  it  at  that 
place;  that  he  made  no  agreement  to  keep  a  watchman  on  the 
premises,  and  that  he  did  not  know  that  the  application  con- 
tained any  agreement  to  that  effect;  and  that  he  positively  re- 
fused to  keep  a  watchman.  The  property  insured  was  burned 
on  the  12th  day  of  April,  1893,  at  11:30  p.  m.,  after  the  mill  had 
ceased  operation,  and  had  been  shut  down  from  about  5  o'clock 
in  the  afternoon.  There  was  no  ^t^atchman  on  the  premises. 
All  rights  of  Rammelsberg  in  the  policy  came  to  the  plaintiff 
in  error  by  assignment.  On  the  trial  the  evidence  was  con- 
fined to  the  question  whether  there  was  an  agreement  upon  the 
part  of  the  insured  to  keep  a  watchman  on  the  premises  at  all 
times  when  the  mill  was  not  running.  There  was  a  verdict 
and  judgment  for  the  plaintiff  below. 

But  two  questions  are  argued  in  the  brief  of  the  insurance 
company, — error  in  the  admission  of  the  declarations  of  Robert 
Atkinson,  its  general  manager,  and  error  of  the  court  in  refus- 
ing and  giving  certain  instructions  to  the  jury. 

The  plaintiff  below  was  permitted  to  read  extracts  from 
the  testimony  of  Robert  Atkinson,  the  secretary  and  gen- 
eral manager  of  the  company,  given  on  its  behalf  at  a  former 
trial  of  the  case,  regarding  what  was  said  and  done  by  him  and 
the  insured  at  the  time  the  second  application  for  insurance 
was  made.  This  testimony  was  read  from  a  case-made  pre- 
pared for  this  court,  but  no  objection  was  made  upon  that 
ground.  In  fact,  it  was  admitted  that  the  case  contained  the 
evidence  of  the  witness  as  given  at  the  previous  trial.  The  ob- 
jection urged  in  the  court  below  and  here  is  that  this  testi- 
mony amounted  to  nothing  more  than  proof  of  statements  con- 
cerning a  transaction  made  by  the  agent,  Atkinson,  long  after 
the  application  for  insurance  had  been  made  to  him;  that  encb 
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statements  contained  in  his  former  testimony  were  not  part  of 
the  res  gestae,  were  hearsay,  and  not  evidence  against  the 
company.  The  evidence  was  read  at  the  last  trial,  in  June, 
1898,  from  testimony  of  Atkinson  given  at  a  former  trial,  in 
May,  1894.  It  will  be  unnecessary  to  discuss  the  objections  to 
competency  directed  against  the  admission  of  this  testimony. 
The  error,  if  one  was  conmiitted,  is  not,  in  our  judgment  suffi- 
ciently serious  and  material  to  justify  a  reversal  of  the  cause, 
in  view  of  the  subsequent  action  of  the  plaintiff  in  error  on  the 
trial  in  the  court  below.  After  the  plaintiff  below  had  read 
such  portions  of  the  testimony  of  Atkinson  at  a  former  trial  as 
it  desired,  over  the  objections  of  the  insurance  company,  the 
latter  then  asked  leave  of  the  court  (which  was  granted)  to 
read  all  of  the  testimony  of  the  witness  given  at  the  previous 
trial,  by  way  of  cross-examination.  Thereon  all  of  his  former 
testimony,  both  in  direct  and  cross-examination  (of  which 
plaintiff  below  had  read  a  part),  was  read  to  the  jury  by  the 
defendant,  the  insurance  company.  TJiereafter,  when  the 
plaintiff  below  had  rested  its  case,  the  witness  Atkinson  was 
sworn,  placed  upon  the  stand  in  person  by  defendant,  and  ex- 
amined and  cross-examined  at  great  length.  He  fully  detailed 
his  connection  with  the  application  for  insurance,  and  went 
into  all  the  facts  and  circumstances  regarding  that  clause  in 
the  application  relating  to  the  keeping  of  a  watchman.  If 
there  was  any  error  in  the  admission  of  the  statements  made 
by  Atkinson  at  the  former  trial,  we  do  not  think  the  same 
could  have  prejudiced  the  insurance  company.  On  both  occa- 
sions Atkinson  was  a  witness  in  its  behalf,  and  on  the  last 
trial  his  testimony  was  twice  presented  to  the  jury,  thus  giving 
the  company  the  benefit  of  whatever  emphasis  might  follow 
repetition.  The  plaintiff  in  error  was  certainly  not  prejudiced 
by  the  action  of  the  court.  If  error  was  committed  in  getting 
before  the  jury  statements  of  the  witness  which  might  be  pre- 
judicial to  the  insurance  company,  the  error  was  fully  neutral- 
ized by  a  reading  of  all  the  testimony  given  at  the  same  time, 
and  the  further  examination  of  the  witness  fully  and  exhaust- 
ively on  the  matters  in  issue. 

On  the  se<:^ond  questiop:  Both  Rammelsberg  and  Westerman 
testified  that  Atkinson  told  them  that  the  second  application, 
which  was  signed  in  Ellsworth  when  Atkinson  was  there,  con- 
tained the  same  provision  as  the  first,  in  which  no  watchman 
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was  required.  This  testimony  was  contradicted  by  Atkingon, 
however,  who  testified  that  he  went  to  Ellsworth  on  August  5, 
1890,  saw  Bammelsberg  about  the  application,  and  told  him 
that  he  would  insist  upon  the  contract  providing  for  a  watch- 
man, which  Hammelsberg,  after  some  objections,  finally  agreed 
to;  that  he  then  went  to  Ottawa,  the  headquarters  of  the  com- 
pany, and  on  August  12th  sent  a  copy  of  the  application  to 
Eammelsberg,  containing  an  agreement  to  keep  a  watchman, 
which  the  latter  signed  and  sent  back;  that  about  three  days 
thereafter  he  sent  back  the  policy,  with  application  attached, 
to  Rammelsberg.  Plaintifl*  in  error  complains  of  the  trial  court 
because  of  its  refusal  to  give  to  the  jury  certain  instructions 
tendered,  which  are  to  the  effect  that  if  Rammelsberg,  at  the 
time  he  signed  the  application  for  insurance,  knew,  or  inight 
by  the  exercise  of  ordinary  care  and  prudence  have  known, 
that  said  application  contained  an  agreement  to  keep  a  watch- 
man on  the  premises  when  the  mill  was  not  in  operation,  or 
afterwards  received  a  copy  of  said  policy  with  the  application, 
and  knew,  or  might  have  known  by  the  exercise  of  ordinary 
care  and  prudence,  that  said  application  contained  an  agree- 
ment to  keep  a  watchman,  and  made  no  objection  theret4),  and 
made  no  offer  to  return  said  policy  to  the  insurance  company, 
but  retained  the  same,  then  he  was  bound  to  keep  a  watchman 
when  the  mill  was  not  running,  and  if  a  fire  originated  at  that 
time,  and  no  watchman  was  kept,  there  could  be  no  rec4)very. 
One  of  the  instructions  refused  is  as  follows:  "(4)  If  Bam- 
melsberg, before  and  at  the  time  he  signed  said  application, 
could  have  read  said  application,  and  if  it  was  a  fact  th»t  the 
witness  Atkinson  told  Bammelsberg  that  the  application  w*^ 
the  same  as  the  old  one,  yet  that  would  not  excuse  him  from 
reading  said  application,  or  having  it  read  to  him.  H^  ^^^ 
bound  to  use  all  reasonable  care  to  learn  the  contents  of  the 
paper  he  was  to  sign."  The  court  below  instructed  the  jury  ^ 
follows:  "(8)  If,  at  the  time  the  new  application  was  presented 
to  Rammelsberg  for  his  signature,  he  could  read,  and  he  neg- 
lected to  read  said  application,  he  is  bound  by  the  conditions 
contained  in  said  application,  unless  the  defendant  used  some 
device  or  did  some  act  which  would  have  caused  a  man  of  ordi- 
nary prudence  to  refrain  from  reading  said  application/'  ^^ 
think  the  instruction  given  covered  the  law  of  the  case,  aad  that 
the  court  was  right  in  refusing  to  instruct. as  requested.   If  *^^ 
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insured  relied  on  the  statement  of  the  company's  agent  to  the 
•effect  that  the  new  policy  issued  to  him  did  not  require  the 
keeping  of  a  watchman,  which  requirement  was  not  made  in 
the  former  policy,  and  he  signed  the  application  written  by  the 
agent,  which  was  made  part  of  the  policy,  then  we  think  the 
insured  had  the  right  to  rely  upon  the  agent's  statements,  and 
his  failure  to  read  the  application  and  to  verify  the  written 
words  would  not  be  an  act  of  omission  amounting  to  negli- 
gence. In  the  case  of  Insurance  Co.  vs.  Pearce  (39  Elan.,  396), 
the  question  here  was  involved.  The  court  says:  "The  de- 
fendant claims  that  plaintiff  was  responsible  for  such  state- 
ments, because  he  signed  the  application  after  he  had  an  op- 
portunity to  read  and  examine  it,  and,  having  thus  entered 
into  an  agreement,  he  should  not  be  permitted  to  say  that  he 
did  not  sign  it  with. full  knowledge  of  its  contents.  When  the 
application  was  taken,  Beals  [the  agent]  handed  it  to  plaintiff, 
who  said:  'You  read  it.  I  haven^t  my  glasses  with  me;'  and 
then  Beals  read  a  part  of  it,  hut  not  the  answers  that  were 
false.  The  first  time  plaintiff  knew  they  were  in  the  applica- 
tion, he  learned  it  from  another  agent  of  the  defendant,  who 
came  to  adjust  the  loss.  The  plaintiff  evidently  trusted  to 
Beals  to  fill  out  the  application  truthfully.  He  was  not  dis- 
honest, did  not  misrepresent,  and  did  not  intend  to  deceive. 
The  only  thing  he  was  guilty  of  was  that  he  did  not  read  the 
answers  that  he  gave  to  Beals  to  transcribe.  The  dishonesty 
was  all  on  the  part  of  the  agent  of  the  defendant.  *  *  *  It 
is  insisted  that  under  such  circumstances  the  assured  should 
be  bound  by  his  written  application,  unless  there  was  some 
crafty  device  or  stratagem  resorted  to  to  prevent  him  from 
reading  the  application  which  he  signed.  This  is  the  ordinary 
rule  in  signing  a  written  contract  or  stipulation;  but,  after 
the  payment  of  the  premium,  we  are  unwilling  to  apply  it  to  its 
full  extent  to  the  system  of  making  applications  which  is  now 
almost  universally  adopted  by  insurance  companies  to  obtain 
business.  Its  practical  application  would  work  injustice  to 
the  insured."  See  also,  Sullivan  vs.  Insurance  Co.,  34  Kan., 
170.  In  Temmink  vs.  Insurance  Co.  (72  Mich.,  388),  which  was 
an  action  upon  a  policy  of  insurance,  the  agent  took  down  an- 
swers of  the  applicant  for  insurance,  but  fraudulently  changed 
the  same.  The  court  said:  "If  the  document  was  not  truly  in- 
terpreted to  her,  or  if,  as  the  jury  must  have  found,  it  was 
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falBely  represented,  at  least  by  implication,  it  would  be  going 
too  far  to  hold  her  [the  insured]  estopped  by  what  she  was  in 
no  fault  for  relying  on.    By  the  testimony  of  all  parties;  the 
agent  assumed  the  whole  preparation  of  the  paper,  and  she 
had  a  right  to  suppose  he  did  it  honestly.     It  is  not  her  fault  if 
he  did  not  act  honestly."    In  the  case  at  bar  the  agent  was 
bound  to  write  the  answers  to  the  questions  in  the  application 
as  dictated  by  the  insured,  and  the  latter  was  not  called  upon 
to  assume  that  a  fraud  was  being  practiced  upon  him;  nor  can 
he  be  charged  with  negligence  in  believing  that  the  agent  was 
acting  in  good  faith.    Although  Bammelsberg  might  have  re- 
ceived from  the  insurance  company  the  policy  with  the  written 
application  attached  thereto,  yet  he  had  a  right  to  assume  that 
the  answers  made  by  him  were  correctly  written,  and  cannot 
be  chargeable  with  negligence  by  his  failure  to  be  suspicious, 
or  for  lack  of  confidence  in  the  good  faith  of  the  agent  in  carry- 
ing out  his  directions:  Savings  Inst.  vs.  Burdick,  87  N.  Y.,  40; 
Andrews  vs.  Gillespie,  47  N.  Y.,  487;  Botsford  vs.  McLean,  45 
Barb.,  478;  Hale  vs.  Philbrick,  42  Iowa,  81.    If  the  agent  of 
the  insurance  company  was  guilty  of  a  positive  fraud,  negli- 
gence by  which  the  party  injured  exposed  himself  to  the  wrong 
or  fraud  will  not  bar  relief:  Speed  vs.  Hollingsworth,  54  Kan., 
436,  and  cases  cited.    It  was  said  in  the  former  opinion,  "It 
[the  application  for  the  policy]  is  the  instrument  solely  of  the 
insured,  in  the  sense  that  its  execution  is  solely  his  act."    The 
agent,  however,  acted  as  an  amanuensis  for  Rammelsberg  in 
writing  down  answers  to  the  questions  in  the  application;  and 
the  latter  had  the  right  to  presume  that  his  statements  would 
l>e  set  down  as  they  were  made,  and  was  not  negligent  in  fail- 
ing to  read  them  over.    *'A  man  who,  by  misrepresentation  or 
concealment,  has  misled  another,  cannot  be  heard  to  say  that 
he  might  have  known  the  truth  by  proper  inquiry,  but  must, 
in  order  to  be  able  to  rely  on  the  defense  that  he  knew  the  rep- 
resentations to  be  untrue,  be  able  to  establish  the  fact  upon  in- 
contestable evidence,  and  beyond  the  possibility  of  a  doubt:'' 
Kerr,  Fraud  &  M.,  p.  79.    In  1  Bigelow,  Fraud  (p,  525),  the  rule 
is  thus  stated :  "Indeed,  the  courts  would  turn  a  deaf  ear  to  a 
man  who  sought  to  get  rid  of  a  contract  solely  on  the  ground 
that  its  terms  were  not  what  he  supposed  them  to  be.    But 
courts  would  not  refuse  to  listen — on  the  contrary,  they  would 
give  relief —where  a  plaintiff  charged  fraud  upon  the  defend- 
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ant  in  reading  the  contract  to  him,  or  in  stating  its  nature  or 
terms,  and  also  in  leaving  out  terms  agreed  on,  or  in  inserting 
terms  not  agreed  on.  This  would  obviously  be  true  of  cases  in 
which  the  complaining  party  could  not  read,  or  could  read 
only  with  difficulty,  or  in  which  a  printed  document  was  con- 
cerned ,containing  much  fine  print.  But  the  rule  is  not  con- 
fined to  such  cases.  On  the  contrary,  it  is  very  general."  The 
jury  must  have  found  that  Rammelsberg  never  read  the  appli- 
cation after  the  answers  were  affixed  to  the  questions;  other- 
wise, the  verdict  would  have  been  in  favor  of  the  insurance 
compainy.  On  this  question  the  controversy  centered.  We  do 
not  understand  that  the  court  said  or  intimated  to  the  jury  that 
if  the  policy  was  received  back  from  Atkinson  by  Rammels- 
berg, and  the  latter  had  read  the  provisions  of  the  application 
before  the  fire,  the  plaintiff  could  recover.  There  was  nothing 
but  conjecture  upon  which  to  base  a  conclusion  that  Rammels 
berg  read  the  application  after  the  time  when  Atkinson  said  he 
sent  the  same  to  him  from  Ottawa.  The  judgment  will  be 
affirmed.    All  the  justices  concurring. 


SUPREME  COURT  OF  SOUTH  CAROLINA. 


NORRIS 

HARTFORD  FIRE  INS.  CO.  bt  al.* 

The  policy  stipulated  that  it  should  be  void  if  foreclosure  proceedings  were- 

begUD  with  knowledge  of  insured. 
Held,  That  notice  to  insured  of  the  commencement  of  such  proceedings 

AYoided  the  policy. 
Held.  That  under  the  code  of  South  Carolina  that  as  to  the  insured  as  a  co> 

defendant,  such  action  is  not  begun  until  the  service  of  summons  on  him. 
Heid,  That  where  the  policy  provided  that  the  unearned  premium  should  be 

repaid  when  the  policy  is  returned  for  cancellation,  the  return  of  such 

premium  in  case  of  foreclosure  proceedings  was  not  necessary  in  order  to^ 

avoid  the  policy. 

De  Bbuhl  &  Lyon,  for  Plaintiff, 

Kino  &  Spaulding  and  Pabkbb  &  Obeenb,  for  Defendant  Hartford 
Fire  Ina  Co, 
Oraydon  &  Obaydon,  for  Defendant  Lawing. 

*  Decision  rendered,  July  6, 1899.  • 
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Pope,  J. 
To  understand  this  appeal,  it  will  only  be  necessary  to  state 
that  the  defendant  insurs^nce  company  issued  its  policy, 
whereby,  for  a  valuable  consideration,  at  the  time  paid,  it 
agreed  to  insure  the  plaintiff's  dwelling  house  against  loss  by 
fire  (valued  at  |1,600),  to  the  amount  of  |1,200,  from  May  26, 
1896,  to  May  26, 1897;  and,  by  an  indorsement  on  the  policy,  it 
was  made  payable,  in  case  of  loss,  to  Agnes  L.  Lawing,  as  her 
interest  might  appear.  The  house  was  burned  on  the  22d  day 
of  September,  1896.  Notice  of  fire  and  proofs  of  loss  were 
served  on  defendant.  Payment  not  being  made,  the  present 
action  was  commenced  in  July,  1897.  The  defendant  claimed 
that  the  policy  was  rendered  null  and  void  because  Mrs.  Agnes 
L.  Lawing  began  her  action  for  the  foreclosure  of  the  mortgage 
she  held  on  the  house  and  lot  of  plaintiff,  which  had  been  in- 
sured by  defendant  company,  on  the  13th  of  August,  1896,  and 
service  of  copies  of  pleadings  was  made  on  said  plaintiff  on  the 
14th  of  August,  1896.  The  clause  of  the  policy  in  question 
was  in  these  words: — 

"This  entire  policy,  unless  otherwise  provided  by  agree- 
ment indorsed  hereon  or  added  hereto,  shall  be  void  if,  with 
the  knowledge  of  the  insured,  foreclosure  proceedings  be 
commenced,  or  noftce  given  of  any  sale  of  any  property  cov- 
ered by  this  policy,  by  virtue  of  any  mortgage  or  trust  deed." 

When  this  forfeiture  was  set  up  in  the  defendant  company's 
answer  as  a  defense  to  plaintiff's  action,  plaintiff  interposed  a 
demurrer  because  the  answer  did  not  state  facts  sufficient  for  a 
defense.  After  argument,  his  honor.  Judge  Klugh,  granted  an 
order  sustaining  plaintiff's  said  demurrer;  and,  although  de- 
fendant gave  notice  of  an  appeal  from  that  order,  the  circuit 
judge  ordered  the  trial  to  proceed,  which  resulted  in  a  verdict 
from  the  jury  of  the  full  amount  claimed  by  the  plaintiff  to  be 
due.  .  Defendant  company  now  asks  this  court  to  reverse  the 
judgment  of  the  circuit  decree,  and  to  declare  it  error  in  the 
circuit  judge  when  he  sustained  plaintiff's  demurrer  to  de- 
fendant company's  answer. 

It  seems  to  us  that  the  circuit  judge  was  in  error  in  sustain- 
ing the  demurrer  in  the  case  at  bar.  The  language  of  the  con- 
tract of  insurance  is  explicit, — that,  if  the  insured  has  knowl- 
edge of  the  commencement  of  foreclosure  proceedings,  the 
policy  shall  be  rendered  void.  We  think  the  allegations  of  the 
answer  are  explicit  in  setting  up  this  defense.    Here  is  the 
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allegation,  as  quoted  from  the  answer  in  question:  ''For  a  fur- 
ther defense  said  defendant  set  up  the  condition  and  stipula- 
tion of  said  policy,  to  wit,  'This  entire  policy,  unless  otherwise 
provided  by  agreement  indorsed  hereon  or  added  hereto,  shall 
be  void  if,  with  the  knowledge  of  the  insured,  foreclosure  pro- 
ceedings be  commenced,  or  notice  given  of  sale  of  any  property 
covered  by  this  policy,  by  virtue  of  any  mortgage  or  trust 
deed,'  and  alleged  that  on  August  13,  A,  D.  1896,  Mrs.  Lawing, 
the  mortgagee,  instituted  proceedings  to  foreclose  said  mort- 
gage against  Mrs.  Norris  in  said  court  of  common  pleas  of  Ab- 
beville County;  that  notice  of  said  proceedings  was  served 
upon  and  received  by  the  plaintiff  on  August  14,  A.  D.  1896, 
after  the  writing  of  the  policy  sued  on,  and  prior  to  the  date  of 
the  fire,  and  at  the  date  of  said  fire  there  were  in  existence  the 
aforesaid  proceedings  to  foreclose  said  mortgage,  of  which  the 
insured  had  knowledge;  that  said  proceedings  constituted  a 
breach  of  said  covenant  and  condition  of  said  policy  of  insur- 
ance above  quoted,  and  rendered  the  same  void;  and  that  said 
policy  was  void  and  of  no  effect  on  September  23, 1896,  and  had 
been  so  continuously  since  August  14,  1896,  and  still  was 
void."  As  before  remarked,  these  allegations  are  explicit. 
The  stipulation  in  question  is  a  part  of  plaintiff's  contract  with 
the  defendant  insurance  company.  The  latter  now  pleads  this 
stipulation,  as  it  had  a  right  to  do.  We  wish  to  be  clearly  un- 
derstood. We  are  passing  upon  the  demurrer.  We  are  not 
passing  upon  any  defense,  or  defenses,  if  such  exist,  which  the 
plaintiff  may  interpose  to  this  stipulation  in  the  contract  of  the 
parties. 

It  is  urged  that  the  language  in  which  the  stipulation  is 
couched  requires  us  to  so  construe  the  same  as  that  the  knowl- 
edge of  the  insured  of  these  foreclosure  proceedings  must  ante- 
date, or  coexist  with,  the  commencement  of  such  proceedings, 
which  was  on  the  13th  August,  1896,  when  in  point  of  fact  the 
plaintiff  only  knew  of  such  proceedings  on  the  next  day, — the 
14th  day  of  August,  1896.  We  cannot  accept  any  such  view. 
It  is  obvious  that  the  stipulation  in  question  was  intended  by 
the  insurance  company  to  cover  an  instance  when  temptation 
should  be  most  grievous  to  the  insured;  for  she,  being  unable 
to  discharge  the  mortgage,  would  see  the  day  of  settlement 
with  her  mortgagee  fast  approaching,  and,  therefore,  tempta- 
tion to  destroy  by  fire  would  prove  more  attractive  yian  ever 
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before.  Hence  the  iiisurance  company  expressly,  in  plain,  un- 
ambiguous words,  stipulated  that  such  proceedings,  when 
known  to  the  mortgagor,  should  render  the  policy  of  insurance 
void,  unless  otherwise  provided  by  an  agreement.  We  have 
never  had  this  clause  of  a  policy  of  insurance  before  us  at  any 
time  before  this,  but  we  will  now  give  it  our  attention.  Strees 
is  laid  on  the  fact  that  section  120  of  our  Code  of  Civil  Proce- 
dure states  that  an  action  is  commenced  when  the  summons  is 
delivered  into  the  hands  of  the  sheriff,  with  the  intention  that 
he  shall  serve  the  cause.    The  full  text  of  section  120  is:— 

*^An  action  is  commenced  as  to  each  defendant  when  the 
summons  is  served  on  him,  or  on  a  codefendant  who  is  a 
joint  contractor  or  otherwise  united  in  interest  with  him. 
An  attempt  to  commence  an  action  is  deemed  equivalent  to 
the  commencement  thereof,  within  the  meaning  of  this  title, 
when  the  summons  is  delivered,  with  the  intent  that  it  shall 
be  actually  served,  to  the  sheriff,"  etc. 

It  may  be  well  to  notice  that,  by  the  terms  of  this  section,  an 
action  is  actually  commenced  when  it  is  served  upon  the  de- 
fendant. Then  an  attempt  to  commence  an  action  is  deemed 
equivalent  to  the  commencement  thereof  when  delivered  to  the 
sheriff,  etc., — not  that  this  delivery  to  the  sheriff  is  actually  a 
commencement  of  the  action,  but  the  equivalent  of  such  com- 
mencement. This  view  is  fortified  by  section  148,  which  pro- 
vides, '*  Civil  action  in  the  courts  of  reccHrd  of  this  State  shall 
be  commenced  by  the  service  of  a  summons."  When,  there- 
fore, parties  to  a  contract  made  in  this  State  use  the  words 
^  ^Commencement  of  an  action,"  so  far  as  knowledge  or  notice  of 
such  action  is  concerned,  we  would  hold  that  such  commence- 
ment was  by  service  upon  the  defendant.  We  so  hold  in  this 
instance. 

Inasmuch  as  we  have  held  that  the  circuit  judge  was  in  error 
in  sustaining  the  demurrer  to  the  answer  of  defendant  com- 
pany, of  course  he  was  in  error  in  refusing  to  allow  the  intro- 
duction of  the  record  of  the  foreclosure  proceedings  between 
Agnes  L.  Lawing,  as  plaintiff,  against  Julia  E.  Norris,  defend- 
ant. But  plaintiff  suggests  additional  grounds  to  sustain  the 
circuit  judge,  other  than  that  embraced  in  his  order.  Rule  18 
of  the  circuit  court  rules  shuts  off  the  consideration  of  any 
other  grounds  of  demurrer,  except  those  brought  to  the  atten- 
tion of  the  circuit  judge.  Hence  the  additional  grounds  of  re- 
•spondent  <o  sustain  the  circuit  judgment  are  unavailing,  for 
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these  grounds  were  not  made  at  the  trial.    Nor  can  we  ascribe* 
xiny  potency  to  the  position  that  defendant  is  estopped  from 
raising  its  defense  because  no  part  of  premium  was  restored. 
It  is  time  enough  to  do  this  when  policy  is  returned  for  cancel- 
lation.   Such  is  the  language  of  the  policy  itself. 

It  follows,  therefore,  that  all  the  proceedings  in  the  court 
below  as  to  the  trial  of  this  cause  must  be  reversed.  It  is  the 
judgment  of  this  court  that  the  judgment  of 'the  circuit  court 
be  reversed,  and  that  the  action  be  remanded  to  the  circuit 
court,  with  directions  to  annul  the  order  sustaining  the  de- 
murrer to  defendant's  answer,  and  then  for  such  other  pro- 
ceedings as  may  be  necessary. 


COURT  OF  APPEALS  OF  MARYLAND. 


:SUPBEME  COUNCIL  OF  EOYAL  AECANUM 

BRASHEARS.* 

Ajq  nnswoni  paper  in  the  form  of  a  oertifioate  signed  bv  a  party  representing 
himself  as  acting  coroner  stating  that  the  body  of  deceased  was  viewed 
by  him  and  the  canse  of  death  was  clearly  saicide,  which  accompanied 
proofs  of  death,  bnt  was  not  called  for  by  the  contract  was  merely  the 
personal  opinion  of  the  writer  and  not  admissible  as  eyidence,  especis^y 
where  the  writer  testified  in  person. 

Members  of  mntnal  benefit  and  fraternal  societies  are  entitled  to  be  treated 
alike,  and  where  such  societies  are  incorporated  in  other  States  are  en- 
titled to  the  privileges  accorded  by  the  laws  of  sach  States  to  its  own 
citizens,  and  a  provision  in  such  States  limiting  warranties  to  iictaal 
frand  or  matters  increasing  the  risk  in  the  case  of  their  own  citizens 
will  be  applied  by  the  courts  elsewhere  to  citizens  of  their  States  as  well. 

-Statements  in  the  application  which  are  made  part  of  the  contract  bnt  not 
expressly  stated  to  be  warranties  will  be  regarded  as  representations. 

The  constitution  and  by-laws  of  a  benevolent  society  are  a  part  of  its  con- 
tracts with  members. 

irhe  presumption  is  in  fovor  of  death  from  natural  causes  and  the  burden  of 
proving  suicide  is  on  the  company. 

Argued  before  Page,  Pearce,  Boyd,  and  Schmucker,  JJ. 

A.  C.  Trippe,  Wm.  P.  Maulsby,  and  James  A.  C.  Bond,  for  Appellant 
Vf-ML  H.  Thomas,  Clabaugh  &  Roberts,  and  Ubner,  Keedy  &  Ubner, 
•for  Appellee, 

*  PeetoioB  readered,  June  22, 1899. 
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'  SOHMUCKIB,  J. 

On  January  29,  1896,  Cornelius  O.  Brasheare,  who  was  a 
resident  of  Mt.  Airy,  in  Frederick  County,  became  a  member 
of  the  Mt.  Airy  Council  of  the  Royal  Arcanum.    On  the  24tb 
of  March,  in  the  same  year,  Brashears  spent  a  portion  of  the 
day  in  Ellicott  City,  where  he  purchased  a  six-dram  bottle  of 
laudanum.    In   the  afternoon   of  the  same   day   he  started 
towards  his  home  on  the  Baltimore  &  Ohio  Railroad,  but  left 
the  cars  at  Marriottsvilie,  and  walked  up  the  public  road, 
where  he  was  last  seen  sitting  upon  a  fallen  tree,  reading  a 
book.    Two  days  afterwards  his  dead  body  was  found  i^ear  the 
place  at  which  he  was  last  seen  alive.    There  was  a  pistol 
wound  in  the  head  of  the  body  when  it  was  found,  and  a  pistol, 
the  empty  laudanum  bottle,  and  another  empty  bottle,  which 
smelled  of  whiskey,  all  lay  near  by.  At  the  time  of  his  death  he 
was  in  good  standing  in  the  Mt.  Airy  Council,  and  all  of  hisdues 
to  it  were  paid.    The  Royal  Arcanum  is  a  well-known  mutual 
benevolent  association.    It  is  composed  of  a  supreme  council  jn- 
corporated  by  the  State  of  Massachusetts,  which  is  the  govern- 
ing body  of  the  society,  and  numerous  subordinate  couneilt'. 
which  are  unincorporated  local  organizations.     A  person  join- 
ing the  Arcanum  becomes  a  member  of  one  of  the  local  coun 
cils,  but  not  of  the  supreme  council,  which  has  no  intercourse 
or  dealings  with  him,  otherwise  than  through  the  local  council 
of  which  he  is  a  member.    One  of  the  most  important  features 
of  the  association  is  a  scheme,  in  the  nature  of  life  insurance, 
for  the  payment,  at  the  death  of  each  member,  of  a  specified 
sum  of  money  to  a  beneficiary  designated  by  him.    The  terms* 
and  conditions  upon  which  this  payment  is  to  be  made,  and  the 
person  who  is  entitled  to  receive  it,  are  set  forth  in  a  beneht 
certificate,  which  is  furnished  to  the  member.     When  an  indi- 
vidual joins  the  Arcanum,  his  benefit  certificate  is  issued  by 
the  supreme  council,  and  is  sent  by  it,  not  to  him,  but  to  the 
local  council  of  which  he  is  a  member,  and  the  latter  delivers  it 
to  him.    When  a  member  dies  the  b\-law8  do  not  require  the 
beneficiary  to  furnish  notice  and  proofs  of  death,  as  in  cases  of 
ordinary  life  insurance,  but  they  distinctly  impose  upon  the 
local  council  to  which  he  belonged  the  obligation  to  ai)poi"^  '^ 
committee  to  ascertain  the  cause  and  circumstances  of  the 
death,  and  to  send  formal  notice  and  proof  of  the  death  to  the^ 
supreme  council,  upon  blank  forms  supplied  by  that  hod.^' 
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The  supreme  council  then  passes  upon  the  proofs,  with  the 
right  to  demand  further  proofs  from  the  local  council,  and, 
when  the  proofs  are  approved  by  the  officials  of  the  supreme 
council,  it  transmits  to  the  local  council  a  check  to  the  order 
of  the  beneficiary  for  the  sum  due,  and  the  local  council  pays 
the  check  to  the  beneficiary,  and  procures  the  return  of  th« 
outstanding  benefit  certificate.  In  the  present  case,  after  the 
death  of  Brashears,  formal  proofs  and  notice  of  his  death,  and 
the  circumstances  of  it,  were  furnished,  within  the  required 
time,  by  the  Mt.  Airy  Council,  which  was  the  local  council  of 
which  he  was  a  member,  to  the  supreme  council,  and  it  re- 
turned them  to  the  local  council  for  a  further  report,  which 
was  sent  as  requested,  and  was  duly  acknowledged,  without 
objection,  by  the  secretary  of  the  supreme  council.  The  re- 
port of  the  committee  of  investigation  appointed  by  the  local 
council,  which  formed  part  of  the  proofs  of  death  forwarded 
to  the  supreme  council,  stated  the  cause  of  death  to  be  suicide, 
and  along  with  the  report,  on  a  separate  piece  of  paper,  was  a 
statement,  in  the  nature  of  a  certificate,  as  follows: — 

'Ellicott  City,  Md.,  Mar.  30,  '96.  In  regards  to  the  case  of 
Mr.  C.  O.  Brashears,  I  viewed  his  body  and  had  full  control 
of  it,  and  found  it  a  clear  case  of  suicide,  and,  therefore,  did 
not  deem  a  jury  necessary.  Bernard  Wallenhorst,  Acting 
Coroner." 

When  Brashears  desired  to  become  a  member  of  the  Mt. 
Airy  Council,  he  in  accordance  with  the  rules  of  the  order,  filed 
an  application,  which  contained  a  variety  of  statements  as  to 
his  habits  and  condition,  among  which  was  the  statement  that 
he  was  temperate  in  his  habits.  The  application  contained  a 
provision  warranting  the  truth  of  its  statements,  and  agreeing 
that,  if  any  of  them  were  untrue  or  fraudulent,  or  if  there  were 
any  concealment  of  facts  therein,  or  to  or  from  the  medical  ex- 
aminer, the  rights  of  the  beneficiary  should  be  forfeited. 
When  this  application  from  Brashears  was  received  by  the 
local  (or  Mt.  Airy)  council,  it  directed  him  to  present  himself 
to  the  medical  examiner,  and  he  did  so,  and,  in  reply  to  the 
questions  propounded  to  him  by  that  official,  said  that  he  did 
not  use  alcoholic  or  other  stimulants;  that  he  was  then  a  total 
abstainer,  although  until  four  years  prior  thereto  he  drank 
ciccasionally.  These  answers  were  in  writing,  and  had  ap- 
pended to  them  a  warranty  of  their  truthfulness,  which  was 

VOt.  XXVIII.-48. 
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signed  by  Brashears.    The  certificate  of  membership,  whicb 
was  issued  to  him,  contained  a  provision  that  it  was  issued 

''Upon  condition  that  the  statements  made  by  him  in  to 
application  for  membership  in  said  council,  and  the  atate- 
ments  certified  by  him  to  the  medical  examiner,  *  *  * 
be  made  part  of  this  contract." 

The  certificate  did  not  refer  to  the  statements  as  warranties, 
nor  make  any  reference  to  the  warranty  of  their  trutli.  by 
Brashears.  It  further  provided  for  the  payment  of  f$,OCH)  to 
the  appellee,  who  is  the  widow  of  Brashears,  '*upon  sa^tzisfac- 
tory  evidence  of  the  death  of  said  member,"  but  made  no  refer- 
ence to  the  cause  or  method  of  his  death,  and  did  not  aiontion 
suicide  at  all.  At  the  trial  of  the  case  in  the  circuit 'coixr^  the 
appellant,  as  defendant,  took  four  exceptions  to  the  rixlings 
of  the  court  during  the  progress  of  the  case,  apart  from  "tlie  ex- 
ception to  the  rejection  of  its  prayers,  submitted  after  tilie  tes- 
timony was  all  in. 

The  first  exception  was  to  the  refusal  of  the  court  to  require 
the  plaintiflf  to  read  to  the  jury,  as  part  of  the  oflScial  notice  of 
death,  the  paper,  attached  to  the  notice,  dated  March  30,  1896, 
dgned  by  W  allenhorst.    The  same  question,  in  a  slighirly  ^^" 
ferent  form,  was  raised  by  the  fourth  exception,  whioli    ^^ 
taken  to  the  court's  refusal  to  permit  the  defendant  to   re*^ 
that  paper  to  the  jury  as  evidence  on  its  behalf.    We  thii^^  the 
court  below  was  correct  in  both  of  these  rulings.     Th^    paper 
in  question  is,  at  best,  an  ex  parte  expression  of  tho    opin- 
ion of  Wallenhorst.     It  is  not  a  certificate  of  the  AtxdiH^ 
of  a   coroner's  jury,   or  of   the   result   of  an   inquest-      ^**^ 
party  signing  it  does  not  profess  to  be  an  official  coroa^r>  ^^^ 
does  it  appear  upon  what  ground  or  by  what  authority  °^ 
claims  to  be  what  he  designates  as  "acting  coroner."     It  i^  "^^ 
strictly  part  of  the  proof  or  notice  of  death,  and  was  not  calleo 
for  by  the  policy  or  certificate  of  membership,  or  by  th^  *^**" 
forms  of  proof  supplied  by  the  supreme  council ;  nor  do  "tb^  "►^" 
laws  of  the  association  require  its  production.     It  was,  i^  ^^^  ' 
furnished  by  the  Mt.  Airy  Council,  and  not  by  the  apP^ 
who,  under  the  system  of  proofs  of  death  adopted  by  "t^^  ^"' 
preme  council,  was  not  required  to  furnish  proof  of  death- 
cannot  be  regarded  as  a  representation  made  by  her,  nor  ^ 
it  binding  upon  her:  Anderson  vs' Supreme  Council,  135  ^'  /' 
107;   Beach,  Ins.,  §§  1216,  1217.     It  is  equally  clear  tuat  this 
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paper  was  not  a  proper  one  to  be  read  to  the  jury,  on  the  offer 
of  the  appellant,  as  evidence  to  prove  that  the  death  occurred 
by  suicide;  for  although  the  formal  proofs  of  death  were, 
properly  admitted  to  show  that  the  requirements  of  the  certif- 
icate of  membership  had  been  complied  with  in  that  respect, 
thej  were  not  evidence  for  any  other  purpose,  and  their  suffi- 
<*iency  was  a  question  for  the  court  to  decide:  Insurance  Co. 
vs.  Stibbe,  46  Md.,  312;  Association  vs.  Ficklin,  74  Md.,  183; 
Insurance  Co.  vs.  Nicklas  (Oct.  Term,  1898;  not  yet  officially 
reported).  The  paper  was,  at  best,  a  mere  expression  of  the 
opinion  of  Wallenhorst  as  to  the  cause  of  Brasheats'  death. 
It  ^'as  not  even  verified  by  affidavit,  and  it  lacked  every  essen- 
tial feature  of  evidence.  To  permit  mere  ex  parte  statements, 
or  even  affidavits,  which  accompany  proofs  of  death  to  be  read 
to  the  jury  would  be  a  most  dangerous  practice;  for  they  might 
be  taken  by  them  as  being  proof,  and  undue  weight  attached 
to  them:  Cook  vs.  Insurance  Co.,  84  Mich.,  12.  The  presumi^ 
tion  of  law  is  that  the  death  of  the  insured  was  due  to  natural 
causes,  and  the  fact  that  it  resulted  from  a  pistol-shot  wound 
does  not  change  the  presumption,  which  in  that  case  is  that  the 
wound  was  the  result  of  accident;  and  the  burden  of  proof  is 
upon  the  defendant  to  show  by  a  preponderance  of  testimony 
that  it  was  riot  the  result  of  accident:  Insurance  Co.  vs.  Nick- 
las,  supra;  Bliss,  Ins.,  §  337;  Insurance  Co.  vs.  McConkey,  127 
IT.  S.,  661;  Mallory  vs.  Insurance  Co.,  47  N.  Y.,  54;  Insurance 
Co.  vs.  Hogan,  80  111.,  35;  Association  vs.  Sargent.  142  U.  S., 
691 .  Wallenhorst  testified  in  the  case,  and  the  jury  had  the 
benefit  of  his  evidence  as  to  the  condition  of  the  body  and  its 
surroundings  when  he  saw  it.  It  would  have  been  clearly  im- 
proper to  have  permitted  this  unsworn  paper,  signed  by  him, 
to  have  also  gone  to  the  jury  as  evidence. 

The  second  exception  was  to  the  admission  in  evidence,  on 
the  olfer  of  the  appellee,  of  a  duly-certified  copy  of  chapter  281 
of  the  Acts  of  1895  of  the  State  of  Massachusetts,  relating  to 
misrepresentations  in  applications  for  membership  in  frater- 
nal beneficiary  corporations,  which  is  as  follows:  ** Section  1. 
When  any  certificate  is  issued  to  a  resident  of  the  common- 
wealth by  any  fraternal  beneficiary  corporation  organized  un- 
der the  laws  of,  or  admitted  to  do  business  in,  this  common- 
wealth, no  oral  or  written  misrepresentations  or  warranty 
made  by  the  assured  or  in  his  behalf  in  the  application  for  such 
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certificate,  or  in  the  negotiation  of  the  compact,  shall  be 
deemed  material  or  defeat  or  avoid  the  certificate  or  prevent 
its  attaching,  unless  such  misrepresentation  or  warranty  i8 
made  with  actual  intent  to  deceive,  or  unless  the  matter  mis- 
represented increased  the  risk  of  loss."  The  benefit  certificate 
upon  which  the  present  suit  is  founded  was  executed  in  Boston 
bj  a  Massachusetts  corporation,  and,  therefore,  the  statute  in 
question  was  applicable  to  it,  and  was  clearly  admissible  in 
evidence,  under  the  rulings  in  the  case  of  Association  vs. 
Ficklin,  74  Md.,  180,  and  23  AtL,  197.  It  is  true  that  this  act 
applies  in  terms  only  to  cases  when  certificates  of  membership 
in  benevolent  associations  are  issued  to  residents  of  Massachu- 
setts, but  the  mutuality  and  fraternity  which  form  the  basis  of 
mutual  benevolent  associations  and  kindred  organizations  re- 
quire that  all  of  their  members  shall  be  treated  alike.  It 
would  be  fatal  to  the  whole  benefit  scheme  of  the  Eoyal  Arca- 
num if,  when  the  case  of  the  beneficiary  of  a  Massachusetts 
member  of  the  organization  were  on  trial,  his  or  her  rights 
should  be  measured  by  a  more  favorable  standard  than  would 
be  applied  to  the  beneficiary  of  a  Maryland  member.  The 
regulations  contained  in  the  constitution  and  by-laws  of  the 
society  contemplate  like  treatment  of  all  of  its  members  of  the 
same  class,  without  special  favor  or  advantage  to  any,  under  a 
similar  state  of  facts.  In  Ficklin's  case,  which  was  a  suit  by  a 
.  Maryland  member  in  a  Maryland  court  against  an  insurance 
company  incorporated  in  Pennsylvania,  this  court  held  that 
the  policy  was  subject  to  and  governed  by  a  Pennsylvania  stat- 
ute which  was  almost  identical  in  its  provisions  with  the 
Massachusetts  statute  now  under  consideration.  The  Penn- 
sylvania statute  did  not  in  terms  apply  only  to  policies  issued 
to  residents  of  that  State;  but,  as  we  have  ali^ady  said,  in  a 
purely  mutual  association,  like  the  Royal  Arcanum,  all  mem- 
bers must  be  treated  alike,  for  it  would  be  destructive  of  the 
mutuality  itself  of  the  association  if,  in  suits  against  it,  the 
benefit  certificate  issued  to  a  citizen  of  one  State  should  be  en- 
titled to  a  more  favorable  construction  than  a  similar  certifi- 
cate issued  to  the  citizen  of  another  State. 

The  third  exception  was  taken  to  the  refusal  by  the  court  to 
grant  the  prayers  taking  the  case  away  from  the  jury,  which 
were  offered  by  the  defendant  at  the  close  of  the  plaintiff's 
case.     Inhere  were  four  of  these  prayers,  and  the  substance  of 
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them  was  that  the  statements  made  by  Brashears  in  his  appli- 
cation and  medical  examination  were  warranties,  and  consti- 
tuted part  of  the  contract  with  the  defendant,  and  that  the 
burden  of  proof  of  the  truth  of  the  statements  was  upon  the 
plaintiff,  and  that  she  had  offered  no  evidence  legally  sufficient 
to  prove  their  truth,  and  that  the  defendant  had  not  beeii  fur- 
nished with  proper  proofs  of  death.  These  prayers  were  prop- 
erly rejected.  The  weight  of  authorit>'  seems  to  be  that,  ordi- 
narily, the  statements  made  by  an  applicant  for  life  insurance, 
which  by  the  terms  of  the  policy  are  made  part  of  the  contract 
with  the  insurance  company,  are-  not  to  be  regarded  as  war- 
ranties, which  cast  upon  the  plaintiff  the  onus  of  proving 
their  literal  truth,  but  are  to  be  regarded  as  representations, 
the  materiality,  as  well  as  the  truth,  of  which  is  to  be  passed 
on  by  the  jury:  Insurance  Co.  vs.  Wise,  34  Md.,  597;  Anderson 
vs.  Fitzgerald,  4  H.  L.  Cas.,  503-514;  Campbell  vs.  Insurance 
Co.,  08  Mass.,  381.  Of  course,  if  the  policy  of  insurance  upon 
its  face  plainly  declares  that  the  statements  made  by  the  ap- 
plicant shall  be  treated  as  warranties,  then,  in  the  absence  of 
any  controlling  statutory  rule  of  construction,  they  would  be 
so  treated.  If,  however,  the  language  of  the  policy  is  such  as 
to  leave  any  room  for  construction,  the  statements  of  the  appli- 
cant will  be  treated  as  representations,  rather  than  warranties. 
In  the  case  of  First  Nat.  Bank  of^^ansas  vs.  Haiiiord  Fire 
Ins.  Co.  (95  U.  S ,  678),  the  court  says:  "When  a  policy  of  in- 
surance contains  contradictory  provisions,  or  has  been  so 
framed  as  to  leave  room  for  construction,  rendering  it  ddubt- 
ful  whether/ the  parties  intended  the  exact  truth  of  the  appli- 
cant's statements  to  be  a  condition  precedent  to  any  binding 
contract,  the  court  should  lean  against  that  construction 
which  imposes  upon  the  assured  the  obligation  of  a  warranty." 
In  Moulor  vs.  Insurance  Co.  (Ill  U.  S.,  335),  the  court  quote 
the  preceding  extract  from  the  case  in  95  U.  S.,  and  say: 
'•These  rules  of  interpretation,  equally  applicable  to  life  insur- 
ance, forbid  the  conclusion  that  the  answers  to  the  questions 
in  the  application  constituted  warranties,  to  be  literally  and 
exactly  fulfilled,  as  distinguished  from  representations,  which 
must  be  substantially  performed  in  all  matters  material  to  the 
risk."  In  the  present  case,  as  we  have  already  said,  the  benefit 
certificate  refers  to  the  statements  of  the  applicant  simply  as 
"statements,"  and  not  as  warranties,  and  uses  language  allow- 
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ing  full  room  for  construction  as  to  the  light  in  which   the? 
were,  in  fact,  intended  to  be  considered.     Even  if  the  repre- 
sentations of  Brashears  in  this  case  are  to  be  regarded  as  war- 
ranties, there  is  abundant  authority  for  holding  the  rule  now 
to  be  that  the  burden  of  proof  of  their  truth  is  not  upon  the 
plaintiff  in  a  suit  upon  the  policy:  Insurance  Co.  vs.  Ewiag,  92 
U.  S.,  377;  Campbell  vs.  Insurance  Co.,  98  Mass.,  394;  Jcto, 
Ins.,  §  3790.     Beach,  Ins.  (§  1315),  states  the  law  now  to  be 
that,  as  to  promissory  warranties,  by  which  the  assured  prom- 
ises to  do  certain  acts,  suc)i  as  to  pay  premiums,  furnish  proofs 
of  death,  and  the  like,  the  party  suing  on  the  policy  must  aver 
and  prove  them,  but  as  to  alleged  warranties  in  the  statement  of 
existing  facts  when  the  policy  was  issued,  as  to  health,  habits, 
etc.,  of  the  assured,  the  defendant  must  aver  and  prove  them. 
See,  also,  Swick  vs.  Insurance  Co.,  2  Dill.,  160,  Fed.  Cas.,  No. 
13,692;    V"an  Valkenbnrgh  vs.  Insurance  Co.,  70  N.  Y.,  605. 
The  proofs  of  death  which  were  furnished  by  the  Mt.  Air? 
Council  to  the  supreme  council  in  the  present  case  were  in  the 
usual  form,  upon  blanks  furnished  by  the  supreme  council,  and 
in  conformity  with  its  regulations,  and  were  sufficient. 

After  the  close  of  the  testimony  the  appellee,  as  plaintiff, 
offered  2  prayers,  which  were  granted,  and  the  appellant  of- 
fered 16  prayers,  in  addition  to  the  4  prayers  offered  by  it  at 
the  close  of  the  plaintiff's  case.  The  court  granted  the  appel- 
lant's eighth  prayer  and  the  ninth,  as  modified,  and  rejected 
the  others.  The  eighth  prayer  asserted  that,  if  the  jury  be- 
lieved, from  all  the  evidence,  that  Brashears  committed  sui- 
cide, as  there  was  no  evidence  that  he  was  insane  at  the  time  of 
feo  doing,  the  verdict  must  be  for  the  defendant.  The  ninth 
jipayer,  as  modified,  asserted  the  proposition  that,  if  the  jury 
found  that  the  statements  made  by  Brashears  in  reference  to 
his  use  of  alcoholic  or  other  stimulants  were  untrue,  and  made 
with  the  intent  to  deceive  the  defendant,  then  the  verdict  must 
be  for  the  defendant.  The  fifth  exception  was  doubtless  in- 
tended by  the  appellant  to  relate  to  and  bring  here  for  review 
the  court's  action  on  the  rejected  prayers,  but  it  fails  to  do  so. 
The  exception  was  prepared  in  skeleton  form,  leaving  blank 
the  spaces  in  which  it  was  intended  to  designate  the  prayers 
which  were  rejected.  Doubtless  through  inadvertence,  the  ap- 
pellant had  the  exception  certified  without  filling  up  the 
blanks,  and  it  appears  in  that  form  in  the  record,  and  all  of  the 
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pi:^.vers  follow  it  in  the  record,  but  do  not  appear  in  or  form 
part  of  the  exception.  Under  these  circumstances,  the  action 
of  the  court  upon  the  prayers  is,  strictly  speaking,  not  before 
us  for  review:  Albert  vs.  State,  66  Md.,  334;  Hartsock  vs. 
Mort.,  76  Md.,  290;  Railway  Co.  vs.  Coleman,  80  Md.,  335.  In- 
asmuch,  however,  as  the  rejected  prayers  of  the  appellant  pre- 
sent but  two  substantial  propositions  not  already  noticed  by 
us,  we  briefly  consider  them.  The  prayers  marked  5J  and  9 
each  asseii:  that  the  contract  between  Brashears  and  the  appel- 
lant was  made  up  of  the  benefit  certificate,  the  application, 
and  the  medical  examination  taken  together.  This  was 
plainly  wrong,  because  it  is  well  settled  that  the  contract  of 
membership  in  a  mutual  association  is  always  made  with  ref- 
erence to,  and  includes,  the  constitution  and  by-laws  of  the 
association,  whether  they  are  specially  referred  to  in  the  con- 
tract, or  not:  3  Am.  &  Eng.  Enc.  Law  (2d  Ed.),  1081;  Yoe  vs. 
Association,  63  Md.,  86;  Fuller  vs.  Association,  67  Md.,  433. 
In  the  present  case  they  are  made  part  of  the  contract  by  the 
terms  of  the  certificate  itself.  It  is  the  by-laws  of  the  associa- 
tion which  make  it  incumbent  upon  the  local  council  to  give 
notice  and  furnish  proofs  of  death  to  the  supreme  council,  as 
was  done  in  this  case.  The  defendant's  fifth  prayer  requested 
the  court  to  charge  the  jury  that,  if  they  found  that  Brashears 
had  indulged  in  alcoholic  or  other  stimulants  within  six 
months  prior  to  January  21,  1896,  then  his  representations  as 
1o  his  use  of  alcoholic  or  other  stimulants  in  his  application 
were  false,  and  the  verdict  must  be  for  the  .defendant.  This 
prayer  was  properly  rejected,  first,  because  the  statement  of 
Brashears  that  he  was  a  total  abstainer  was  made  in  response 
to  a  question  in  the  present  tense,  viz.:  "Do  you  use  alcoholic 
or  other  stimulants,  and,  if  so,  to  what  extent?'^  He  did  not 
state  that  he  had  been  a  total  abstainer  for  four  years.  The 
appellant  drew  that  inference  from  Brashears'  reply  to  an- 
other question,  by  the  medical  examiner,  as  to  his  habit  of  tak- 
ing liquor  through  his  life.  To  that  question  he  answered  that, 
until  four  years  ago,  he  drank  occasionally.  In  the  second 
place,  there  is  no  clear  or  sufficient  evidence  in  the  record  that 
Brashears  had  indulged  in  alcoholic  or  other  stimulants  within 
MX  months  prior  to  January  21,  1896.  Not  a  single  witness 
testified  to  having  seen  him  drink  intoxicating  liquor  within 
that  time.     A  number  of  witnesses  said  that  he  was  temperate 


Digitized  by 


Google 


760  Supreme  Court  (f  MxMourL  [Aug,, 

in  hlB  habits^  and  one  witness  said  that,  when  Brashears  went 
1o  the  bar  with  friends  who  called  for  whiskey,  he  refused 
whiskey,  and  drank  lemonade,  ginger  ale,  and  other  soft 
drinks.  There  was  evidence  that,  several  times,  he  drank 
cider  within  the  period  under  discussion,  and  one  witness 
thought  he  had  been  a  little  under  the  influence  of 
liquor  in  September,  1895,  because  his  face  was  somewhat 
Hushed;  but  he  was  rational,  and  the  witness  detected  no  odor 
about  him,  and  it  was  made  apparent  by  the  cross-examination 
of  this  witness  that  he  spoke  from  impressions  only,  and  had 
no  actual  knowledge  of  Brashears  having  taken  liquor,  or  hav- 
ing been  under  its  influence,  during  the  period  mentioned  in 
the  prayer.  This  evidence  was  too  vague  and  indefinite  to  jus- 
tify the  granting  of  the  prayer. 

One  of  the  plaintiff's  two  prayers  fixed  the  measure  of  dam- 
ages at  the  sum  stipulated  in  the  benefit  certificate,  with  inter- 
est at  the  discretion  of  the  jury,  and  the  other  asserted  that 
the  burden  of  proof  that  Brashears  came  to  his  death  by  sni- 
cide  was  upon  the  defendant.  Both  of  these  propositions  were 
good  law,  and  the  prayers  were  properly  granted.  The  judg- 
ment appealed  from  will  be  affirmed,  with  costs. 


SUPREME  COURT  OF  MISSOURI. 

Division  No.  2. 


SPRINGFIELD  STEAM  LAUNDRY  CO.  kt  al. 

V8. 

TRADERS'  INS.  CO.* 


I 


The  policy  stipalated  that  it  shonld  become  void  on  the  commeDcement  of 
foreclosure  proceedings  or  sale  nnder  the  mortgage. 

Heldf  That  where  the  property  was  advertised  for  sale  by  the  trustee  under 
the  mortgage  for  breach  of  condition  as  to  payment  of  taxes,  but  the 
foreclosure  was  afterwards  stopped  on  account  of  the  settlement  of  the 
taxes  and  the  proceediugs  dismissed,  the  policy  was  avoided. 

The  policy  provided  that  no  agent  had  authority  to  waive  its  conditions. 

Heldt  That  a  general  agent  authorized  to  issue  policies  might  waive  the 
conditions^  and  when  such  ageut  took  no  steps  to  cancel  after  notifioaUon 
of  the  foreclosure  proceedings,  it  was  a  waiver. 

Heffebnan  &  Buckley,  fur  Appellants, 
Fyke,  Yates  &  Fyke,  for  Respondenl. 

*  DeolBloQ  nnderdd,  Jane  !I6, 1899. 
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BUBOESS,  J. 

This  is  an  action  upon  a  policy  of  fire  insurance.  At  the 
time  the  policy  was  issued  the  property  was  mortgaged,  and 
the  policy  provided  that  any  loss  should  be  paid  to  the  mortga- 
gee. The  defense  was  that,  prior  to  the  destruction  of  the 
property  the  conditions  of  the  mortgage  were  violated  ,and  the 
property  advertised  for  sale  thereunder,  and  that,  by  reason 
thereof  the  policy  was  invalidated  and  void  at  the  time  it  was 
consumed  by  fire.  The  cause  was  submitted  to  the  court  on  an 
agreed  statement  of  facts.  The  trial  resulted  in  a  judgment 
for  defendant.  From  this  judgment  plaintiffs  appealed  to  the 
St.  Louis  Court  of  Appeals,  where  the  judgment  was  affirmed, 
but,  because  of  the  dissent  by  one  of  the  judges  of  that  court 
from  the  opinion  therein  rendered  upon  the  ground  of  the 
opinion  being  in  conflict  with  former  decisions  of  this  court, 
the  case  was  certified  to  the  supreme  court. 

The  facts  agreed  upon  are  substantially  as  follows:  The 
property  was  owned  by  the  Springfield  Steam  Laundry  Com- 
pany. The  insurance  was  taken  out  by  it,  and  by  the  terms  of 
the  policy  the  loss,  in  case  of  the  destruction  of  the  property, 
was  to  be  paid  to  the  mortgagee  as  his  interest  might  appear. 
After  the  loss,  the  claim  was  assigned  by  the  mortgagee  to  the 
plaintiff  lleffernan.  The  mortgage,  by  its  terms,  was  subject 
to  foreclosure  if  the  taxes  on  the  mortgaged  property  were  per- 
mitted to  become  delinquent.  This  condition  of  the  mortgage 
was  broken,  and  bv  reason  of  it  the  trustee  advertised  the 
property  for  sale,  as  provided  by  the  terms  of  the  mortgage. 
The  sale  was  enjoined.  Subsequently  the  taxes  were  paid, 
and  the  injunction  proceedings  dismissed.  A  short  time  there- 
after the  lire  occurred.  The  policy  contained  this  provision, 
to  wit: — 

**If  the.  property  be  sold,  transferred,  or  is  or  become  in- 
cumbered by  mortgage  or  trust  deed,  or  by  judgment,  tax,  or 
mechanic's  lien,  or  upon  the  commencement  of  proceedings 
for  its  foreclosure  or  sale,  or  levy  thereon  by  law  officer,  or 
upon  its  passing  into  the  hands  of  receiver  or  trustee,  or  if 
this  policy  be  assigned  before  a  loss,  then,  and  in  every  such 
case,  this  policy  shall,  without  the  written  consent  of  this 
company  thereto  be  indorsed  hereon,  become  absolutely 
void." 

Another  condition  of  the  policy  is  as  follows: — 

"It  is  further  understood  and  agreed,  and  made  a  part  of 
this  contract,  that  neither  the  agent  who  issued  this  policy, 
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nor  any  other  person  except  its  secTetary  in  the  city  of  Cki- 
cago,  has  authority  to  waive,  modify,  or  strike  from  the 
policy  any  of  its  terms  and  conditions,  ♦  ♦  ♦  nor,  in  the 
event  that  this  policy  shall  become  void  by  reason  of  non- 
compliance with  any  of  its  terms  or  conditions  thereof,  shall 
the  agent  have  power  to  waive,  modify,  or  revive  the  same, 
and  any  policy  so  made  void  shall  remain  void  and  of  no 
effect,  any  contract  by  parol  or  otherwise,  or  understanding 
with  the  agent  to  the  contrary  notwithstanding." 

It  was  further  agreed  that  the  local  agent  of  the  defendant 
who  issued  the  policy  had  notice  of  the  advertisement, of  the 
property  for  sale,  and  the  subsequent  proceedings  in  reference  i 

thereto.    The  court,  of  its  own  motion,  declared  the  law  to  be 
that  under  the  law  and  agreed  statement  of  facts  the  plaintiff  i 

is  not  entitled  to  recover.  i 

The  first  question  for  consideration  is  as  to  whether  or  not 
the  advertisement  of  the  property  for  sale  under  the  deed  of 
trust  was  the  commencement  of  foreclosure  proceedings  with- 
in the  meaning  of  the  terms  of  the  policy.  If  so,  by  one  of  its 
express  provisions  the  policy  became  void,  and  of  no  effect 
The  case  of  Insurance  Co.  vs.  I-.ewiii  (30  Mich.,  41),  was  an 
action  upon  a  policy  of  fire  insurance  in  which  it  was  provided 
that:— 

"In  case  of  any  transfer  or  termination  of  the  interest  o! 
the  insured,  or  any  part  of  his  interest,  in  the  property 
hereby  insured,  either  by  sale,  contract,  or  otherwise,  or  in 
case  any  mortgage,  lien,  or  incumbrance  shall  be  executed 
^thereon,  or  shall  attach  thereto,  or  if  the  title  thereto  shall 
be  in  any  way  changed  or  affected  after,  the  date  of  the 
policy,  or  if  any  proceedings  for  sale  thereof  shall  be  had, 
commenced,  or  taken,  or  if  the  title  thereto  shall  be  or  be- 
come less  than  an  absolute  and  perfect  one,  without  such 
consent  this  policy  shall  from  thenceforth  be  void,  and  of 
none  eifect." 

In  that  case,  as  in  the  case  at  bar,  the  only  step  taken 
towards  foreclosure  of  the  mortgage  was  to  advertise  the  prop- 
erty for  sale  in  accordance  with  its  provisions;  and  the  su- 
preme court,  in  its  opinion,  in  passing  upon  the  question  as  to 
whether  or  not  the  advertisement  of  the  property  for  sale  was 
a  "proceeding  for  sale"  within  the  meaning  of  the  policy,  said: 
"The  words  seem  to  us  to  be  satisfied  by  confining  them  to  the 
actual  offer  of  the  premises  for  sale  at  the  time  specified  in  the 
notice.  In  strictness,  it  may  be  said  that  such  an  offer  is  the 
first  proceeding  for  a  sale.    The  previous  notice  is  only  a  step 
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which  is  to  put  it  in  the  power  of  the  mortgagee  to  make  a  sale 
at  the  time  fixed  upon  if  payment  shall  not  sooner  be  made. 
The  notice,  in  a  certain  sense,  is  undoubtedly  a  proceeding  for 
a  sale,  and  so  would  be  the  commencement  of  a  suit  in  equity. 
Either  proceeding  may  possibly  result  in  a  sale;  but  while 
either  method  of  foreclosure  is  in  progress,  and  before  the  right 
to  make  a  sale  has  been  reached,  it  is,  in  substance;  rather  a 
proceeding  for  the  collection  of  the  mortgage  moneys  than  a 
proceeding  for  a  sale;  and  it  can  never  be  known,  until  the  day 
fixed  in  the  notice  shall  arrive  without  actual  payment  being 
made,  that  a  sale  can  take  place  at  all/-  AYhile  we  are  fully 
satisfied  that  the  rule  announced  in  that  case,  as  we  understand 
it,  and  which  is  applicable  to  this, — that  is,  that  the  adver- 
tisement of  the  property  for  sale  under  the  mortgage  was  a 
commencement  of  proceedings  for  its  foreclosure,  or  sale  of  the 
mortgaged  property  within  the  meaning  of  the  policy,  was  a 
breach  of  its  conditions,  and  rendered  it  invalid  unless  tht? 
breach  was  waived, — yet,  when  the  facts  that  the  amount  of 
taxes  due  upon  the  property  was  so  small,  as  compared  with 
its  value,  that  the  sale  was  enjoined,  and  the  taxes  paid,  and 
the  proceedings  to  sell  finally  abandoned,  are  considered,  we 
should  not  be  inclined  to  hold  the  policy  forfeited,  because  it 
woald  be  most  unreasonable  and  unjust  to  do  so,  if  it  were  not 
for  the  fact  that  it  was  expressly  provided  in  the  policy  that  it 
should  become  absolutely  void  upon  the  commencement  of 
proceedings  for  the  foreclosure  of  the  mortgage.  The  pro- 
ceedings were  commenced  in  consequence  of  the  failure  of  the 
assured  to  pay  the  taxes  on  the  property  according  to  the 
terms  of  the  agreement,  and  this  court  has  no  power,  in  the  ab- 
sence of  fraud  or  mistake,  to  relieve  plaintiff  from  the  obliga- 
tions of  its  contract.  If  parties  will  make  such  contracts,  they 
have  no  right  to  expect  courts  to  disregard  the  law  in  .constru- 
ing them.  Such  provisions  are  not,  however,  infrequent.  Titus 
vs.  Insurance  Co.  (81  N.  Y.,  410),  was  an  action  upon  a  fire  in- 
surance policy  containing  a  condition  declaring  it  void  in  case* 
foreclosure  proceedings  were  commenced  against  the  mort- 
gaged property  on  a  mortgage  covering  it,  which  were  prose- 
cuted to  judgment.  Held,  that  the  foreclosure  proceedings 
forfeited  the  policy.  The  court  said:  **^A  provision  that  a 
policy  shall  be  void  in  the  case  of  foreclosure  proceedings  is 
common  in  insurance  policies,  and  we  must  assume  that  ex- 


Digitized  by 


Google 


764  Svprtme  Court  */  Miaaouru  [Aty,, 

perience  has  shown  to  underwriters  that  such  proceedings  in- 
creased the  risk  to  the  insurer.  The  defendant  might  haye 
been  willing,  for  the  premium  charged,  to  insure  this  barn 
with  the  mortgage  upon  it,  and  yet  not  willing  to  insure  it  in 
case  of  proceeding  to  foreclose  the  mortgage.  It  did  assent 
to  the  mortgage,  and  agree  that  the  loss,  if  any,  be  paid  to 
the  mortgagee;  but  it  did  not  assent  to  continue  the  insurance 
in  case  the  risk  was  increased  by  proceedings  to  foreclose  the 
mortgage.  Before  commencing  the  foreclosure,  the  plaintiff 
should  have  obtained  the  assent  of  the  defendant.  It  might 
have  examined  the  circumstances,  and  granted  such  assent, 
without  any  conditions,  or  it  might  have  required  an  addi- 
tional premium  for  the  increased  risk.  It  might  have  refused 
altogether,  and  in  that  case  the  plaintiff  could  have  delayed 
his  foreclosure  until  the  end  of  the  year,  or  surrendered  the 
j)olicy,  and  procured  insurance  elsewhere.  Even  if  the  pro- 
vision were  found  to  be  very  inconvenient  and  embarrassing, 
there  is  no  help  for  it.  There  it  is,  and  we  cannot  take  it  ont 
of  the  policy  by  construction.  There  are  two  provisions:  One, 
that  liens,  without  the  assent  of'  the  company,  shall  avoid  the 
policy;  and  another,  that  foreclosure  proceedings  shall  avoid 
it;  and  effect  must  be  given  to  both.  According  to  the  con- 
istruction  contended  for  on  the  part  of  the  plaintiff,  the  latter 
provision  would  be  wholly  useless  or  nullified  in  every  case, 
because  all  liens  avoid  the  policy  unless  assented  to;  and  ac- 
cording to  that  construction,  when  assented  to,  foreclosure 
proceedings  may  be  instituted  without  avoiding  the  policy.  M 
.such  proceeding  may  be  instituted  as  incident  to  the  mortgage, 
then  they  may  be  carried  to  their  conclusion  by  a  sale  and  con- 
veyance, and  thus  by  assenting  to  a  mortgage,  a  company  may 
l>e  held  to  have  assented  to  a  change  of  title  of  the  insured 
property^  Such  a  construction  is  unreasonable  and  unwar- 
ranted.'' The  case  of  Insurance  Co.  vs.  Brown  (77  Md.,  79), 
was  a  suit  on  an  insurance  policy  which  contained  a  clause 
jnaking  the  policy  void 

"If,  with  knowledge  of  the  insured,  foreclosure  proceed- 
ings be  commenced,  or  notice  given  of  sale  of  any  property 
covered  by  this  policy  by  virtue  of  any  mortgage  or  trust 
deed." 

The  property  was  advertised  and  sold  under  the  provisions 
-of  the  mortgage,  and  in  an  action  on  the  policy  it  was  held  that 
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the  advertisement  of  the  mortgaged  property  for  sale,  as  pro- 
Tided  by  the  mortgage  was  the  commencement  of  foreclosure 
proceedings  within  the  meaning  of  the  policy  ,and  rendered  it 
void. 

But  it  is  claimed  that,  even  if  the  policy  was  forfeited,  the 
forfeiture  was  waived  by  defendant's  local  agent.  The  evi- 
dence showed  that  the  agent  ha,d  power  to  issue  policies,  that 
he  was  advised  of  the  advertisement  of  the  property  for  sale 
under  the  mortgage,  and  that  he  took  no  action  towards  the 
cancellation  of  the  pplicy.  Defendant's  agent  was  authorized 
to  make  contracts  of  insurance  in  the  name  of  his  principal, 
and  to  issue  policies,  and  receive  premiums  therefor,  and  was. 
clothed  with  all  the  authority  of  his  principal  with  respect 
thereto,  and  the  question  is  whether,  under  such  general 
power,  he  was  authorized  to  waive  a  forfeiture  of  the  policy 
under  the  restrictions  and  limitations  therein  contained.  Upon 
this  question  the  authorities  are  in  great  conflict,  the  trend  of 
the  more  recent  being  in  favor  of  the  power  of  a  general  agent 
to  waive  a  forfeiture,  notwithstanding  the  policy  provides  that 
only  a  certain  person  can  waive  it.  The  question  was  before 
the  supreme  court  in  the  recent  case  of  James  vs.  Association 
(Mo.  Sup.),  which  was  an  action  upon  a  policy  that  expressly 
provided  that  "no  contract,  alteration  or  discharge  of  contract, 
waiver  of  forfeiture,  nor  granting  of  permits  or  credits  shall  be 
valid  unless  the  same  shall  be  in  writing,  signed  by  the  presi- 
dent or  vice-president  and  one  other  officer  of  the  association,'^ 
and  it  was  held  that  the  agent  of  the  company  might  waive  a 
forfeiture  for  non-payment  of  a  premium,  though  the  policy  ex- 
pressly stated  that  no  waiver  should  be  valid  unless  in  writ- 
ing, signed  by  an  officer  of  the  company:  Parsons  vs.  Insur- 
ance Co.,  132  Mo.,  583.  In  treating  of  this  subject  in  1  Joyce, 
Ins.  (§  489),  it  is  said:  "We  deduce,  however,  the  rule  that  the 
tendency  of  the  weight  of  authority  at  the  present  day  is 
against  making  restrictions  in  the  policy  upon  an  agent's  au- 
thority conclusive  upon  the  assured,  and  that  the  company,  or 
any  agent  with  general  or  unlimited  powers,  clothed  with  an 
actual  or  apparent  authorization,  may,  either  orally  or  in  writ- 
ing, waive  any  written  or  printed  condition  in  the  policy,  not- 
withstanding such  restrictions,  and  many  cases  apply  this  rule 
even  though  the  policy  provides  that  a  distinct,  specific  agree- 
ment shall  be  indorsed  thereon,  or  otherwise  prescribes  a  par- 
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ticular  mode  of  waiver,  or  that  only  certain  persons  can  waive; 
and  there  would  be  no  valid  reason  why,  if  the  agent  maj 
waive  the  restriction  in  the  first  case,  he  may  not  in  the  latter, 
for  such  restrictions  are  declared  to  be  ineffectual  to  limit  the 
legal  capacity  of  the  company  to  bind  itself  by  waiving  con- 
ditions of  the  policy  through  an  agent  acting  within  the  real 
or  apparent  scope  of  his  authority:"  Weed  vs.  Insurance  Co., 
116  N.  Y.,  117.  It  is  now  well  settled  in  this  State  that  a  gen- 
eral agent  of  an  insurance  company  may  waive  proofs  of  loss, 
as  well  as  forfeitures  of  policies  obtained  by  means  of  false 
representations  as  to  the  condition  of  the  property  insured,  or 
for  the  nonpayment  of  premiums,  notwithstanding  it  is  ex- 
pressly provided  in  the  policy  that  only  certain  persons  can 
waive  such  things  (Nickell  vs.  Insurance  Co.,  144  Mo.,  420,  and 
authorities  cited);  and  we  can  see  no  reason  why  the  same  rule 
should  not  apply  in  case  of  forfeiture  of  the  policy  for  any 
other  violation  of  its  provisions. 

As  the  views  we  have  expressed  are  not  in  accordance  with 
the  rulings  in  Jenkins  vs.  Insurance  Co.  (58  Mo.  App.,  210),  and 
Bhoup  vs.  Insurance  Co.  (51  Mo.  App.,  287),  those  cases  should 
no  longer  be  followed. 

For  these  considerations  we  reverse  the  judgment  of  the 
court  of  appeals,  and  remand  the  cause  to  that  court,  with  di- 
rections to  enter  up  judgment  reversing  the  judgment  of  the 
circuit  court,  and  remanding  the  cause  to  that  court  for  fu^ 
Jther  trial. 

Oantt,  P.  J.,  and  Sherwood,  J.,  concur. 
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Cases  to  whioh  an  insurance  company  may  or  may  not  be  a  party,  which 
Are  not  actions  on  policies,  bat  whicn  relate  to  matters  outside  of  iDSurauce 
proper;  as.  Jurisdiction,  receiver,  injunction,  pleading,  practice,  mandamus, 
wills,  usury,  lodges,  the  relations  of  statute  laws  to  corporations,  laws  of 
sister  States,  etc.,  where  the  principles  and  practice  of  insui'ance,  as  such, 
are  not  specifically  involved;  and  other  cases  of  incidental  interest  to  under- 
writers, or  where  for  special  reasons  a  full  report  has  been  deemed  unnecessary. 
These  sketches  are  given  merely  as  chapters  of  current  information,  and  are 
not  intended  as  digests,  nor  for  citation. 

Insubanoe  of  Cabrdeb  Against  Negligence. 
In  the  case  of  Kansas  City  M.  &  B.  R.  Co.  vs.  Southern  Rail- 
way News  Co.,  decided  by  the  Supreme  Court  of  Missouri, 
June  14,  1899,  it  was  held  that  an  agreement  of  a  news  comr 
pany  for  a  valuable  consideration  to  hold  harmless  a  railroad 
company  for  injuries  to  the  employees  of  the  former  while  en- 
gaged on  the  train  was  simply  a  contract  of  indemnity,  and 
not  against  public  policy,  in  case  of  negligence.  The  insurer 
was  bound  by  the  result  of  any  litigation  against  the  insured 
of  which  it  had  notice,  and  was  permitted  to  control. 

Assignment. — Rights  of  Cbeditobs. 

In  the  case  of  Barbour's  Adm'r  vs.  Laure's  Executor,  decided 
by  the  Court  of  Appeals  of  Kentucky,  May  4,  1899,  and  sum- 
marized on  page  576  of  our  June  issue,  it  was  held,  that 

^'Assignees  for  the  benefit  of  creditors  have  no  interest  in 
policies  of  insurance  on  his  own  life  held  by  the  assignor  be- 
yond their  cash  sun-ender  value. 

*^A  creditor  to  whom  a  policy  of  life  insurance  is  assigned 
acquires  no  interest  thereby  in  such  policy  beyond  the  amount 
of  his  debt." 

In  a  note  to  the  case  by  S.  S.  Merrill,  of  St.  Louis,  in  the  Cen- 
tral Law  Journal,  the  writer  says,  on  the  first  point: — 

^*  There  are  not  many  decisions  on  the  first  ruJe  of  law  an- 
nounced in  the  principal  case.  The  courts  are  inclined  to  con- 
sider an  assignee  for  the  benefit  of  creditors  to  stand  in  the 
same  position  as  an  assignee  in  bankruptcy:  Lewis  vs.  Burr, 
S  Bosw.,  140.  When  the  de|>tor  assigns  all  his  effects,  such  as- 
signment is  held  to  include  a  policy  of  insurance  on  his  life: 
Hewlett  vs.  Home  for  Incurables,  74  Md.,  350;   Rhode  Island 
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Nat.  Bank  vs.  Chase,  16  R.  I.,  37;  Stokel  vs.  Hey  wood,  65  L.  J. 
Ch.  (N.  S.),  721.    It  has  been  held,  that  whether  a  lease  held  bj 
ai^  insolvent  passes  to  his  assignee,  depends  upon  whether  it 
was  specilieally  mentioned  in  the  deed  of  assignment:  Lewis 
vs.  Burr,  8  Bosw.,  140;  Pratt  vs.  Levan,  1  Miles,  358.    If  such 
lease  does  pass  to  him,  he  has  a  reasonable  time  to  decide 
whether  he  will  accept  it:    Journsay  vs.  Brackley,  1  Hilt., 
447.    The  assignees  of  a  bankrupt  are  not   bound  to  take 
what  Lord  Kenyon  called  a  ^damnosa  hoereditas,  viz.:   prop- 
erty of  a  bankrupt  which  so  far  from  being  valuable  would 
be  a  chai'ge  to  creditors;    but  they  must  make  their  elec- 
tion promptly,  and  having  once  made  it,  they  must  abide 
by  that  decision:    Hanson  vs.   Stevenson,   1   Barn.  &  Aid.. 
303;    Copeland  vs.  Stephens,  1  Barn.  &  Aid.,  593;   Turner 
vs.   Richardson,.  7   East,   335.     The   same   right   to  election 
has  been  allowed  to  an  assignee  for  the  benefit  of  ci-edit- 
ors:  Pratt  vs.  Levan,  1  Miles,  358.     Where  a  wife  insured  her 
life  for  the  benefit  of  her  husband,  who  shortly  thereafter  be- 
came bankrupt,  and  she  paid  the  annual  premiums  till  she  died 
a  few  years  thereafter,  his  assignees  in  bankruptcy  were  not 
allowed  to  claim  the  proceeds  of  the  policy:    In  re  Owen  and 
Murvin,  8  Bank.  Reg.,  6.      The  only  interest  an  assignee  in 
bankruptcy  has  in  a  policy  of  insurance  on  the  life  of  the  bank 
rupt  is  its  surrender  value  at  the  time  of  the  bankruptcy,  and 
he  has  no  interest  in  the  further  continuance  of  the  life  of  the 
bankrupt:    In  re  McKenney,   15  Fed.   Rep.,   535.    The  new 
bankrupt  law  expressly  provides,  that  a  bankrupt  may  pay  his 
assignee  the  surrender  value  of  a  policy  of  insurance  on  his 
life,  and  retain  the  policy  for  his  own  benefit:  Bankrupt  Act. 
1898,  §  70.'' 

Regefter  op  Foreign  Corpobation. 
In  the  case  of  Stockley  vs.  Thomas  et  al.,  decided  by  tbe^^^ 
preme  Court  of  Maryland,  June  22,  1899,  a  mutual  live  ft^<*^ ' 
company  of  another  State  had  become  insolvent,  and  ^  ^^^* 
land  creditor  sought  to  have  a  receiver  appointed  there  to  ^^^ 
lect  assessments  in  the  interest  of  Maryland  policyholdei^- 
was  held  that  a  receiver  of  a  foreign  corporation  will   ^^ 
appointed  where,  as  in  this  case,  it  would  be  necessa^'^ 
sume  management  of  its  internal  affairs. 
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COURT  OF  APPEALS  OF  HEW  YORK. 


WALT£R  S.  McALLASTER,  Respondent, 


NIAGARA  FIRE  INS.  CO.,  Appellant* 

The  New  York  standard  policy  proTides  that  the  loss  shall  be  payable  60  days 
after  due  notice,  ascertaiunient,  estimate,  and  satisfactory  proof  received 
in  accordance  with  the  policy;  also  that  it  shall  be  optional  with  the 
company  to  repair  within  a  reasonable  time,  on  giving  30  days  notice 
after  the  receipt  of  the  proof  herein  required  of  its  intention  so  to  do ; 
also  that  no  act  or  requirement  regarding  the  appraisal  shall  waive  any 
requirement  of  the  policy,  and  the  loss  shall  not  be  payable  until  60 
days  after  the  required  proofs  have  beeu  received  and  the  appraisal,  if 
any,  had. 

Held,  That  the  election  to  rebuild,  begins  to  run  from  the  service  of  proofs. 

Held,  That  a  resort  to  arbitration  is  an  election  to  pay  in  money. 

Held,  That  mere  silence  on  the  part  of  insured  when  notified  by  letter  of  the 
company's  intention  to  rebuild  after  its  right  so  to  do  had  expired,  was 
not  a  waiver  of  tbe  claim  that  it  was  too  late. 

BoBEBT  Thobne, /or  Appellant. 
Ambbo3£  G.  Todd,  for  Respondent. 

Babtlett,  J. 

This  is  an  action  upon  the  standard  policy  oi  fire  insurance. 
Two  principal  questions  are  presented  by  this  appeal:  First, 
was  the  defendant's  election  to  rebuild,  made  in  time;  second,, 
if  not,  is  plaintiff  estopped  from  insisting  that  the  time  to 
make  this  election  had  expired? 

Plaintiff's  house  was  situated  at  Congers,  Rockland  County, 
and  insured  for  two  thousand  dollars.  This  insurance  was 
carried  by  the  defendant  and  the  Agricultural  Insurance  Com- 
pany, of  Watertown,  New  York. 

The  house  was  completely  consumed  by  fire  on  August  27th, 
1893,  and  on  October  25th  following,  the  plaintiff  served  his 
proofs  of  loss.  Later  an  agreement  of  appraisal  was  signed  by 
the  parties,  and  an  award  in  that  proceeding  was  made  on  the 
20th  of  March,  1894.  On  the  10th  of  April  following,  the  com- 
panies notified  the  plaintiff  that  they  elected  to  rebuild. 

It  is  alleged  that  they  did  so,  and  tendered  the  keys  to  the 
plaintiff  on  the  3rd  day  of  the  following  July,  offering  a  house 
similar  to  the  one  burned.  The  plaintiff  declined  to  accept 
the  keys,  having  some  weeks  prior  to  that  time  instituted  the 
present  action  on  the  defendant's  policy. 

•  DeeMon  mdered.  VLvf  18,  1898. 
VOL.  XXVII  I.-49. 
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The  first  question  to  be  determined  is,  at  what  time  the  de- 
fendant's right  of  election  to  rebuild  expired  under  the  proTi- 
sions  of  the  policy. 

A  copy  of  the  policy  is  in  evidence  with  numbered  lines,  as 
used  in  the  standard  form.  The  material  portions  beariag 
upon  this  question  are  found  in  lines  4  and  5,  69  to  90  and  92 
to  95. 

Line  4  prescribes  that  the  loss  shall  be  payable  "sixty  days 
after  due  notice,  ascertainment,  estimate  and  satisfactory 
proof  of  the  loss  have  b^n  received  by  this  company  in  accord- 
ance with  the  terms  of  this  policy." 

Lines  4  and  5  provide:  "It  shall  be  optional,  however,  with 
this  company  to  take  all,  or  any  part,  of  the  articles  at  such 
ascertained  or  appraised  value,  and,  also,  to  repair,  rebuild,  or 
replace  the  property  lost  or  damaged,  with  other  of  like  kind 
and  quality  within  a  reasonable  time,  on  giving  notice  within 
thirty  days  after  the  receipt  of  the  proof  herein  required  of  its 
intention  so  to  do." 

The  question  now  before  us  turns  upon  the  construction  of 
the  words,  "proof  herein  required."  The  precise  meaning  of 
these  words  will  be  considered  later. 

Lines  69  to  90  provide  for  the  usual  proofs  of  loss  with  con- 
siderable detail,  and  also  for  appraisement  upon  disagreement 
as  to  amount. 

Lines  92  to  95  are  as  follows:  "This  company  shall  not  be 
held  to  have  waived  any  provision  or  condition  of  this  policy, 
or  any  forfeiture  thereof  by  any  requirement,  act  or  proceed- 
ing on  its  part  relating  to  the  appraisal,  or  to  any  examination 
herein  provided  for;  and  the  loss  shall  not  become  payable 
until  sixty  days  after  the  notice,  ascertainment,  estimate  and 
satisfactory  proof  of  the  loss  herein  required  have  been  re- 
ceived by  this  company,  including  an  award  by  appraisers, 
when  appraisal  has  been  required." 

The  defendant  insists  that  it  has  thirty  days  from  the  final 
ascertainment  of  the  loss,  or  sum  of  money  payable  under  th^ 
policy  by  arbitration  and  award,  within  whicL  to  mak^  ^^ 
election  to  rebuild. 

The  learned  counsel  for  the  appellant  insists  that  this  is  * 
case  of  first  impression  in  this  court  under  the  standard  poUcff 
and  that  we  are  called  upon  to  decide  a  question  of  great  inter- 
est to  insurance  companies  and  the  holders  of  their  polici^* 
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While  the  standard  policy  has  introduced  some  new  pro- 
visions, it  does  not  differ  materially  from  the  old  form  in  the 
provisions  now  to  be  considered.  This  court  has  held  that  the 
time  in  which  the  company  can  elect  to  rebuild  the  destroyed 
premises  runs  from  the  service  of  the  proofs  of  loss. 

The  policy  confers  upon  the  company  two  distinct  rights: 
One  is  to  rebuild,  and  the  other  is  to  make  payment  of  the  loss 
in  money.  The  ordinary  procedure  is  for  the  insured  to  serve 
his  proofs  of  loss,  as  required  by  the  policy,  within  sixty  days 
after  the  fire,  and  if  the  company  is  satisfied  that  it  can  replace 
the  destroyed  building  for  less  than  the  proofs  call  for,  it  ex- 
ercises its  election  to  rebuild  within  thirty  days  after  they  are 
served. 

It  is  to  be  observed  that  no  other  proofs  are  ** required"  by 
the  policy,  as  arbitration  is  a  matter  of  election  on  the  part  of 
the  company,  the  insured  having  no  choice  in  the  matter, 

If  the  comi)any  does  not  elect  to  rebuild,  but  is,  nevertheless, 
dissatisfied  with  the  amount  called  for  by  the  proofs  of  loss,  it 
can  call  for  an  appraisement,  and  the  question  is  tried  before 
arbitrators  selected  by  the  parties,  as  provided  by  the  policy, 
and  the  sum  so  ascertained  as  due  the  insured  is  payable  in 
money  within  sixty  days  after  the  award  is  made. 

The  policy  does  not  contemplate  that,  after  a  contest  as  to 
the  amount  due,  the  company  still  has  in  reserve  the  right  to 
rebuild. 

It  is  a  fair  construction  of  the  policy  that  a  resort  tb  arbitra- 
tion by  the  company  is  an  election  to  make  payment  in  money. 

The  question  was  decided  in  this  court  in  Clover  vs.  Green- 
wich Ins.  Co.,  101  N.  Y.,  277.  In  that  case  the  policy  provided 
that  the  loss  was  payable  "sixty  days  after  due  notice  and 
proofs  of  the  same,  received  at  the  ojfice,  made  by  the  assured 
in  accordance  with  the  terms  and  provisions  of  this  policy,  un- 
less the  property  be  replaced,  or  the  company  have  given 
notice  of  their  intention  to  rebuild  or  repair  the  damaged 
premises.'* 

This  policy  also  contained  the  usual  provisions  for  appraisal. 

The  defendant  served  a  written  offer,  electing  to  rebuild, 
'  some  four  months  after  service  of  the  proofs  of  loss. 

This  was  sought  to  be  proved  upon  the  trial.  The  court 
said  (Chief  Judge  Ruger  writing  the  opinion^:  "  This  evidence 
was  claimed  to  be  admissible,  under  the  clause  in  the  policy 
providing  that  it  should  be  optional  with  the  company  to  re- 
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pair  or  rebuild  the  property  damaged  withhi  a  reasonable 
time,  giving  notice  of  their  intention  so  to  do.  within  sixty 
days  after  the  completion  of  the  proofs  therein  required.  The 
proofs  therein  referred  to  are  evidently  the  proofs  of  loss,  un- 
conditionally required  to  be  made  by  the  assured,  according 
to  the  terms  of  the  policy,  and  do  not  refer  to  the  subsequent 
optional  proceedings  provided  by  the  policy,  for  ascertaining 
the  amount  of  a  loss,  which  may  or  may  not  be  required  to  be 
taken,  in  any  given  case.  It  would  be  an  unreasonable  con- 
struction of  this  contract,  to  extend  the  exemption  of  the  de- 
fendant from  suit,  and  give  it  a  right  to  defeat  an  action 
already  brought,  to  a  period  which  it  had  power  to  prolong  in- 
definitely, even  to  the  running  of  the  limitation,  provided  by 
the  policies  in  favor  of  the  insurers.  ♦  ♦  ♦  Any  other  con- 
struction would  involve  the  manifest  absurdity  of  giving  the 
assured  a  vested  cause  of  action  for  his  loss,  and  the  defendant 
an  indefinite  right  to  defeat  it,  by  a  subsequent  election  to  re- 
pair or  rebuild  the  property  damaged.  We  think  this  option 
terminated  when  a  right  of  action  accrued  to  the  assured,  upon 
the  policy  by  the  expiration  of  the  sixty  days'  period  of  limita- 
tion, and  the  other  express  limitations  therein  provided." 

It,  therefore,  follows  in  the  case  at  bar  that  the  defendant's 
right  of  election  to  rebuild  terminated  on  the  25th  day  of 'No- 
vember, 1893,  that  being  the  expiration  of  the  thirty  days  after 
the  service  of  the  proofs  of  loss. 

This  brings  us  to  the  second  question,  as  to  whether  the 
plaintiff  is  estopped  by  his  silence,  under  the  circumstances 
disclosed,  from  objecting  to  defendant's  election  to  rebuild. 

The  facts  are  briefly  these:  The  fire  occurred  August  27th, 
1893;  proofs  of  loss  were  served  October  25th,  and  the  mward 
of  the  umpires  on  contested  proofs  of  loss  was  served  March 
20th,  1894. 

At  this  point  we  reach  the  material  transactions  as  dsiioed 
by  the  defendant.    On  the  10th  day  of  April,  1894,  seven  &nd 
one-half  months  after  the  fire,  and  five  and  one-half  months 
after  the  receipt  of  proofs  of  loss,  defendant  notified  plaintin 
of  its  intention  to  rebuild. 

The  plaintiff  did  not  reply  to  this  letter. 

On  the  23d  of  April,  1894,  the  defendant  addressed  a  second 
letter  to  the  plaintiff,  as  follows:  "The  undersigned  insurance 
companies  notify  you   that  they  have  this   day  sent  their 
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builder  to  Congers  to  commence  rebuilding  your  bouse,  which 
was  damaged  by  fire,"  etc. 

It  will  be  observed  that  the  defendant,  without  any  affirma- 
tive act  on  the  part  of  the  plaintiff  during  this  interval  of  thir- 
teen days  between  the  letters  .referred  to,  entered  into  their 
contracts  with  the  builders  and  commenced  the  work  upon  the 
new  house. 

The  joint  letter  of  the  Building  Association  and  plaintiff  of 
the  4th  of  May  following  was  only  important  as  hereinafter 
pointed  out.  That  letter,  addressed  to  defendant,  reads  as  fol- 
lows: "We  are,  to-day,  informed  that  you  are  taking  steps  to 
rebuild  the  McAllaster  house  at  Congers,  Rockland  County,  N, 
Y.  As  we  have  already  notified  you,  your  right  to  rebuild  is 
now,  gone.  Anything  you  do  in  that  direction  is  at  your  own 
I)eril.  We  shall  not  accept  the  house,  and  shall  sue  you  for 
the  insurance  money  as  soon  as  we  can  legally  do  so." 

These  letters  were  put  in  evidence  when  plaintiff  was  upon 
the  stand,  and  the  record  describes  them  as  received  and  iden- 
tified by  him.  They  are  unexplained  by  the  evidence,  and  the 
letter  of  May  4th  shows  upon  its  face  that  the  defendant  had 
been  notified  previous  to  that  date  that  its  right  to  rebuild  did 
not  exist. 

How  long  before  the  4th  of  May  this  notification  was  given, 
is  left  to  conjecture.  It  was  incumbent  upon  the  defendant, 
when  seeking  to  establish  the  technical  defense  of  estoppel,  to 
have  made  this  point  clear. 

As  the  defendant  had  only  thirty  days  in  which  to  exercise 
its  election  to  rebuild  after  the  service  of  the  proofs  of  loss, 
and  that  right  having  been  cut  off  by  lapse  of  time  before  its 
attempted  exercise,  the  question  is  presented,  whether  the 
plaintiff  by  his  mere  silence,  without  any  affirmative  act  cal- 
culated to  mislead  the  defendant,  can  be  held  to  be  estopped 
from  insisting  upon  his  right  to  hold  the  defendant  to  its  con- 
tract liability  of  making  payment  in  money. 

In  the  case  of  Armstrong  vs.  Agricultural  Ins.  Co.  (130  N. 
Y.,  560),  this  court  dealt  with  the  principle  here  involved.  One 
of  the  conditions  of  this  policy  was  that  "if  proceedings  shall 
be  commenced  to  foreclose  any  mortgage  upon  the  insured 
property,  ♦  ♦  ♦  then  this  entire  policy  and  every  part 
thereof  shall  be  null  and  void,  unless  the  written  consent  of 
the  company  at  the  New  York  office  is  obtained." 
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The  loss  was  payable  to  the  mortgagee,  as  his  interest  might 
appear. 

The  mortgagee  began  a  foreclosure  of  his  mortgage  without 
I>ermi8sion  of  the  company. 

Before  judgment  he  notified  the  company  of  the  foreclosure 
action,  and  asked  consent  to  continue. 

The  company  made  no  reply,  remaining  absolutely  silent. 

On  the  4th  of  February  judgment  was  entered,  and  on  the 
10th  of  that  month  the  building  was  burned. 

The  lower  court  found  that  the  company  had  waived  the  for- 
feiture of  the  policy  by  its  silence. 

This  court  said:  "The  commencement  of  the  suit  rendered 
the  policy  from  that  time  void.  The  plaintiff  must  be  pre- 
sumed to  have  known  of  that  fact.  He  deliberately  violated 
the  condition  and  destroyed  his  contract,  and  then  informed 
the  defendant  of  his  act.  It  would  require  some  affirmative 
action  on  defendant's  part  under  such  circumstances  to  indi- 
cate that  it  intended  to  waive  the  result  of  the  plaintiff's 
breach." 

In  Van  Tassel  vs.  Greenwich  Ins.  Co.  (151  N.  Y.,  130),  the 
question  was  again  considered.  The  defendant  insured  the 
premises  in  question  for  |10,000,  January  1st,  1889,  foi  ^^ 
year;  this  policy  was  duly  renewed  until  January  l8t»  1^^» 
and  at  the  latter  date  the  plaintiff  received  a  renewal  for  ^^' 
other  year  in  the  form  of  a  binding  slip. 

On  the  7th  of  January,  1891,  a  week  after  this  renewal  took 
effect,  defendant  addressed  ajetter  to  plaintiff's  broker,  »*^^^' 
lows:  "Your  application  for  renewal  of  insurance,  etc.,  i^^^ 
clined  for  flO,000;  would  renew  for  |5,000  if  wanted.  ^^" 
will,  therefore,  consider  that  the  risk  is  not  held  bindii^*"^ 
this  company  for  more  than  |5,000." 

The  plaintiff  made  no  reply  to  this  communication,  au^  ®'^ 
days  thereafter  the  premises  were  destroyed  by  flr^. 

This  court  held  that  the  binding  slip  created  a  valid  itJB^^' 
ance;  that  the  letter  of  January  7th,  addressed  to  the  plaiii*^' 
did  not  amount  to  a  cancellation  of  the  insurance,  and  tha^ 
plaintiff's  failure  to  reply  to  the  letter  in  no  way  affected  the 
insurance. 

This  case  also  dealt  with  alleged  acts  of  waiver  after  tli«  ^^ 
but  they  are  not  material  in  the  case  at  bar. 
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In  Titus  vs.  Glens  Falls  Ins.  Co.  (81  N.  Y.,  410),  the  question 
of  the  effect  of  a  foreclosure  suit  without  the  consent  of  the 
company  was  under  consideration. 

The  court  there  held>  in  accordance  with  the  uniform  line  of 
decisions,  that  such  an  act  renders  the  policy  null  and  void; 
that  the  fact  that  the  defendant  after  the  fire  had  required  the 
insured  to  appear  before  an  officer  and  be  examined  as  pro- 
vided in  the  policy  was  an  affirmative  act  of  waiver. 

In  that  action  Judge  Earl  said,  in  writing  the  opinion  of  the 
court,  "When  there  has  been  a  breach  of  a  condition  con- 
tained in  an  insurance  policy,  the  insurance  company  may  or 
may  not  take  advantage  of  said  breach,  and  claim  a  forfeiture. 
It  may,  consulting  its  own  interest,  choose  to  waive  the  for- 
feiture, and  this  it  may  do  by  express  language  to  that  effect, 
or  by  acts  from  which  an  intention  to  waive  may  be  inferred, 
or  from  which  a  waiver  follows  as  a  legal  result.  A  waiver 
cannot  be  inferred  from  its  mere  silence." 

In  the  cases  cited  the  question  of  no  waiver  was  in  favor  of 
the  company,  and  in  the  case  at  bar  it  is  in  favor  of  the  in- 
sured, but  there  is  no  difference  in  principle. 

In  the  case  before  us,  when  the  company  elected  to  rebuild 
on  the  10th  day  of  April,  1894,  its  right  to  do  so  had  expired  in 
the  preceding  November. 

It  must  be  held  to  have  known  that  fact,  and  the  plaintiff 
was  under  no  obligation  to  argue  with  it  as  to  the  legal 
situation. 

The  company  had  recently  conducted  against  plaintiff. an 
arbitration  proceeding,  resulting  in  an  award  which  its  own 
arbitrator  refused  to  sign,  and  it  may  be  inferred  that  the 
parties  were  standing  on  their  strict  legal  rights. 

If  this  record  disclosed  any  affirmative  act  of  the  plaintiff 
by  which  the  defendant  was  misled  into  believing  that  he  had 
recognized  its  right  to  rebuild,  and,  acting  upon  the  same,  had 
made  its  contracts  with  material  men  and  builders,  a  very  dif- 
ferent state  of  facts  would  be  presented. 

It  is  said  that  the  plaintiff  stands  here  without  equity^  seek- 
ing a  double  recovery. 

The  answer  is,  that  the  plaintiff  stands  here  in  a  court  of 
law,  seeking  to  enforce  what  he  claims  are  his  strict  legal 
rights. 

It  is  uncontroverted  that,  after  the  letter  of  April  10th, 
1894,  and  without  any  response  from  the  plaintiff,  the  defend- 
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ant,  within  thirteen  days,  had  made  its  contracts  and  entered 
Upon  the  work  of  rebuilding  the  house;  and  if,  as  matter  of 
law,  it  was  doing  this  without  right,  or  any  act  on  the  part  of 
the  plaintiff  upon  which  it  could  found  an  estoppel  or  waiyer, 
and  loss  ensues,  it  is  but  just  that  it  should  be  sustained  by 
the  defendant. 

There  is  no  hardship  in  charging  the  defendant  with  knowl- 
edge of  the  conditions  of  its  own  policy. 

There  is  no  principle  of  law  which  compels  the  plaintiff  to 
accept  a  different  kind  of  performance  than  that  contemplated 
by  the  strict  letter  of  the  policy,  because  he  chose  to  remain 
silent  when  the  defendant  unlawfully  asserted  its  right  to 
rebuild,  and  proceeded  immediately  to  exercise  it. 

The  judgment  appealed  from  should  be  affirmed,  with  costs. 

All  concur  except  Gray  and  O'Brien,  JJ.,  who  dissent  on  the 
ground  that  there  were  facts  and  circumstances  which  per- 
mitted a  fair  inference  that  the  plaintiff  had  acquiesced  in  the 
rebuilding  of  his  house  by  the  insurance  company,  and  that, 
therefore,  it  was  error  to  refuse  the  defendant's  request  to 
submit  the  question  to  the  jury.    Judgment  affirmed. 


UNITED  STATES  CIRCUIT  COURT  OF  APPEALS. 

Ninth  Circuit. 


Mcelroy  \ 
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BRITISH  AMERICA  A8SUR.  CO.  of  Toronto,  Canada.*  ) 

Knowledge  by  an  agent  of  incambrance,  or  of  arrangements  for  other  ioBor- 
ance  at  the  time  of  writing  the  policy,  binds  the  company  in  the  absence 
of  fraud. 

Parol  evidence  of  sooh  fact  will  defeat  a  policy  provision  requiring  written 
indorsement  of  such  incumbrance,  or  other  insurance. 

Where  the  application  is  taken  by  a  solicitor,  who  receives  and  deli^^  ^ 
policy,  he  becomes  an  agent  whose  knowledge  binds  the  compfl>ny  lo  *^ 
absence  of  knowledge  by  insured  of  his  limitations,  though  the  ]K»|^ 
provides  that  no  person  shall  be  deemed  its  agent  without  wrivten 
authority. 

The  insured  has  a  ri^ht  to  presume  that  his  policy  corresponds  witib^  *K^ 
plication,  and  his  failure  to  read  it  will  not  release  the  company  "**"* 
obligation  to  make  it  so  correspond.  ^^^^^^^ 

*  Decision  rendered.  May  8. 1899.    For  decision  of  this  case  in  U.  8.  O.  0.,  see  Fab.  N^ 
Ins.  L.  J.,  p.  112. 
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Statement  of  facts  by  Morbow,  C.  J. 

This  action  was  brought  by  James  F.  McElroy,  plaintiff  in 
error,  in  the  Superior  Court  of  the  State  of  Washington,  to  re- 
cover {2,169.30  and  interest,  alleged  to  be  due  upon  a  policy  of 
fire  insurance  issued  to  Mrs.  J.  C.  Powers,  plaintiff's  assignor, 
by  the  defendant  in  error.  Upon  the  petition  of  defendant,  the 
case  was  removed  to  the  Circuit  Court  of  the  United  States  for 
the  District  of  Washington,  where  it  was  tried  before  a  jury. 
At  the  close  of  the  testimony,  the  court,  at  the  request  of  the 
defendant,  instructed  the  jury  to  return  a  verdict  for  the  de- 
fendant, and  the  jury  foun4  accordingly.  Judgment  was  en- 
tered on  the  5th  day  of  August,  1898,  to  reverse  which  the 
plaintiff  sued  out  this  writ  of  error. 

The  policy  in  question — No.  825,596 — was  issued  on  January 
23,  1896,  insuring  the  steamer  Cricket,  her  hull,  cabins, 
tackle,  furniture,  etc.,  against  loss  or  damage  by  fire,  to  the  ex- 
tent of  f3,000.  The  defense  set  up  in  the  court  below  was  that 
the  policy  was  rendered  void  by  the  action  of  the  insured  in 
procuring  concurrent  insurance  on  the  same  property  in  excess 
of  the  amount  permitted  in  defendant's  policy,  and  because  a 
chattel  mortgage  upon  the  property  insured  was  in  existence 
at  the  time  the  policy  was  issued,  of  which  defendant  had  no 
knowledge  or  notice.  It  appears  that  Mrs.  J.  C.  Powers  was 
the  owner  of  the  steamer  Cricket  from  the  1st  day  of  January, 
1896,  up  to  the  time  of  its  loss,  on  or  about  February  5,  1896; 
that  during  this  period  Capt  E.  M.  Harrington,  son  of  Mrs. 
Powers,  was  captain  and  managing  agent  of  the  Cricket,  and 
was  operating  the  steamer  for  the  transportation  of  freight 
and  passengers  upon  the  waters  of  Puget  Sound,  between  the 
cities  of  Seattle  and  Everett.  Some  days  prior  to  January  23, 
1896,  H.  C.  Ewing,  a  member  of  the  firm  of  Calhoun  &  Co.,  in- 
surance agents  in  Seattle  for  a  number  of  companies,  called  on 
Capt.  Barrington,  requesting  the  privilege  of  writing  insur- 
ance upon  the  Cricket.  No  contract  was  made  at  this  time. 
Some  days  later,  W.  M.  Calhoun,  of  the  same  firm,  saw  Capt. 
Barrington,  and  conversed  with  him  regarding  the  insurance. 
In  this  conversation  Barrington  claims  to  have  told  Calhoun 
that  he  wanted  to  carry  f  10,000  insurance  on  the  steamer,  but 
that  he  could  probably  give  Calhoun  &  Co.  only  f  6,500  of  it,  be- 
cause a  mortgage  on  the  steamer  was  held  by  Capt,  MacFar- 
land,  who  might  wish  to  personally  procure  the  writing  of  in- 
surance to  cover  the  mortgage.     Barrington  further  testifies 
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that  on  January  24th  he  had  a  conversation  with  Calhoun  by 
telephone,  in  which  he  told  Calhoun  that  the  mortgagee  had 
consented  to  his  procuring  the  insurance,  but  that  he  had  de- 
cided to  place  that  amount  (f  3,500),  through  another  agent,  J. 
S.  McCormick,  and  would,  therefore,  give  Calhoun  &  Co.  the 
writing  of  f 6,500,  as  previously  talked  of;  that  Calhoun  told 
him  the  steamer  had  been  covered  to  that  amount  already,  and 
he  would  bring  the  policies  to  Harrington  very  soon.  Calhoun 
testifies,  with  reference  to  these  conversations,  that  Capt.  Bar- 
rington  told  him  of  the  mortgage,  but  that  the  largest  sum 
mentioned  as  insurance  desired  on  the  steamer  was  {6,500; 
that  in  the  conversation  by  telephone  the  captain  mentioned 
his  intention  of  giving  f3,500  of  the  insurance  to  McCormick, 
but  before  the  close  of  the  conversation  decided  to  leave  mat- 
ters as  they  were,  thus  giving  to  Calhoun  &  Co.  the  entire 
amount  of  {6,500.  He  testifies  that  he  did  not  know  of  the  ad- 
ditional f3,500  being  placed  on  the  steamer,  or  that  it  was  de- 
sired to  secure  any  insurance  over  {6,500,  until  after  the  fire 
occurred.  Immediately  after  this  telephone  conversation, 
which  occurred  about  noon  of  January  24th,  Harrington  or- 
dered f3,500  insurance  from  McCormick.  This  was  written  by 
two  companies,  the  Connecticut,  of  Hartford,  and  the  Provi- 
dence, of  Washington,  and  was  in  favor  of  the  mortgagee,  cov- 
ering the  risk  from  noon  of  January  24,  1896.  These  i>olicie8 
were  delivered  to  Capt.  Harrington  on  January  25th.  The  in- 
surance given  to  Calhoun  &  Co.  was  not  written  by  the  com- 
panies they  represented,  but  was  placed  by  Calhoun  with  Han- 
ford  &  Stewart,  agents  in  Seattle  of  the  Palatine  Ins.  Co..  and 
C.  A.  McKenzie,  agent  for  the  Hritish  America  Assurance  Co., 
of  Toronto,  Canada  (the  defendant  in  error),  in  the  amount  of 
f3,500  and  |3,000,  respectively.  The  policy  of  the  latter  com- 
pany covered  the  risk  from  noon  of  the  23d  day  of  January, 
1896,  and  was  delivered  to  Harrington  by  E wing,  of  Calhoun 
&  Co.,  on  January  24,  1896,  together  with  the  policy  of  the 
Palatine  Co.,  which  was  written  on  January  24th.  The  pre- 
mium on  the  defendant's  policy  was  |75,  {50  of  which  Harring- 
ton paid  Ewing  at  this  time.  On  the  back  of  the  defendant's 
policy  was  pasted  a  printed  slip,  reading: — 

"Return  for  renewal,  transfer,  or  indorsement  to  Calhoun 
&  Co.,  Insurance,  S.  E.  Cor.  Yesler  Ave.  and  Commercial 
St.,  Seattle,  Wash." 
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The  policies  of  the  Connecticut  and  Providence  companies  in 
favor  of  the  mortgagee  do  not  limit  the  amount  of  concurrent 
insurance.  In  the  policy  written  by  the  Palatine  Company, 
for  |3,500,  these  words  appear: — 

"|3,000  other  concurrent  insurance  permitted;" 

And  in  that  issued  by  defendant  in  error,  for  f3,000,  the  fol- 
lowing:— 

"16,500.00  insurance  in  all  permitted,  concurrently  here- 
with;" 

also: — 

"This  entire  policy,  unless  otherwise  provided  by  agree^ 
ment  indorsed  hereof  or  added  hereto,  shall  be  void  if  the 
insured  now  has  or  shall  hereafter  make  or  procure  any 
other  contract  of  insurance,  whether  valid  or  not,  on  prop- 
erty covered  in  whole,  or  in  part,  by  this  policy;  ♦  ♦  ♦ 
or  if  the  interest  of  the  insured  be  other  than  unconditional 
and  sole  ownership;  *  *  *  or  if  the  subject  of  insur- 
ance be  personal  property,  and  be  or  become  incumbered  by 
a  chattel  mortgage." 

The  steamer  was  destroyed  by  fire  February  5th  following, 
at  Everett,  Wash.  Before  the  expiration  of  the  30-day  credit, 
Mrs.  Powers  tendered  payment  of  the  balance  of  the  premium, 
but  the  tender  was  refused.  In  due  season,  to  wit,  February 
21, 1896,  the  insured  furnished  proofs  of  loss  to  Calhoun  &  Co., 
and  was  notified  by  them  that  such  proofs  had  been  turned 
over  to  the  defendant  company.  This  company  denied  any  lia- 
bility upon  its  policy,  refusing  to  pay  any  loss  incurred  there- 
on; hence  suit  was  brought  for  the  recovery  of  the  amount 
apportioned  by  appraisement  to  be  due  from  defendant  upon 
its  said  policy. 

Harold  Pbeston,  K.  M.  Carr,  and  L.  G.  Oilman, /or  Plaintiff^ 
in  Error. 

Gboroe  Donworth  aad  James  B.  Howe  (S.  H.  Piles,  of  coun- 
sel), for  Defendant  in  Error. 

Morrow,  C.  J.  (aft^r  stating  the  facts  as  above). 
There  is  but  one  assignment  of  error,  namely,  that  the  court 
below  erred  in  granting  the  motion  of  the  defendant  company 
to  give  a  peremptory  instruction  to  the  jury  to  find  a  verdict 
for  the' defendant,  and  in  giving  such  peremptory  instruction; 
and  the  single  question  presented  is,  whether  or  not  the  plain- 
tiff in  error  had  the  right  to  have  his  case  submitted  to  the 
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jury.  It  is  contended  on  the  part  of  the  defendant,  as  matter 
of  law,  that  the  policy  is  void,  for  the  reason  that  it  in  express 
terms  provides  that,  if  a  chattel  mortgage  exists  on  the  prop- 
erty, or  if  insurance  shall  be  obtained  to  any  greater  extent 
than  |6,500  in  all,  concurrent  with  the  amount  covered  by  the 
policy,  it  shall  be  void,  and  both  of  such  forbidden  acts  are 
established  by  the  evidence  on  the  part  of  the  plaintiff  to  have 
been  done.  The  plaintiff  asserts,  on  the  other  hand,  that  de- 
fendant had  notice  and  knowledge  of  the  existence  of  the  mort- 
gage and  6f  the  intention  of  the  insured  to  apply  for  insurance 
to  the  amount  of  |10,000  in  all,  through  Calhoun  &  Co.,  its 
agents.  To  this  the  defendant  replies  that  Calhoun  &  Co. 
were  not  its  agents,  but  rather  the  agents  of  the  insured,  and 
therefore,  any  notice  or  knowledge  that  Calhoun  &  Co.  may 
have  had  was  not  the  knowledge  of  the  defendant.  Several 
witnesses  testify  as  to  the  notice  given  to  Calhoun  &  Co.  of  the 
existence  of  the  mortgage.  Harrington  was  asked,  with  re- 
gard to  his  conversation  with  Ewing,  of  the  firm  of  Calhoun  & 
Co.,  if  anything  was  said  in  relation  to  the  chattel  mortgage 
upon  the  steamer,  and  replied: — 

*a  told  him  that  I  had  to  have  |3,500  of  it  written  up  to  Cap- 
tain MacFarland,  of  Everett;  that  I  could  not  promise  him 
that  insurance;  that  I  did  not  know  whether  he  wanted  me  to 
insure  with  Seattle  firms  or  not;  likely  he  might  want  the 
same  men  that  insured  the  year  before  in  Everett;  and  |6,500 
for  my  mother.  Q.  What  reason,  if  any,  did  you  give  him  for 
the  necessity  of  having  insurance  written  in  favor  of,  or  pay- 
able to.  Captain  MacFarland?  A.  That  he  held  the  mortgage 
on  the  steamer  for  that  amount." 

And  in  an  interview  with  Mr.  Calhoun  a  few  days  later,  he 
stated,  the  following  language  was  used: — 

**  He  (Calhoun)  asked  me  then  how  much  I  wanted  to  insure 
for,  and  I  told  him  the  whole  amount  was  |10,000.  13,500  of  it 
was  to  go  to  Captain  MacFarland,  of  Everett,  and  |6,500  to 
Mrs.  Powers.  I  told  him  I  could  not  promise  him  the  |3,500 
until  I  seen  Captain  MacFarland, — whether  he  wanted  to  have 
it  or  not, — but  the  f 6,500  he  could  have;  and  he  said,  'All 
right.'  He  says,  'You  try  and  get  the  |3,500  for  me  from  Cap- 
tain MacFarland,  and  I  will  write  the  whole  f  10,000.'  I  told 
him,  'All  right;'  I  would  see  Captain  MacFarland,  and  see 
what  I  could  do  for  him.    He  asked  me  what  I  wanted  to  in- 
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sure  |3,500  with  MacFarland  for.  I  told  him  he  had  the  mort- 
gage on  the  boat  for  that  amount.  He  said  he  would  go  ahead 
and  write  up  the  |10,000  just  as  soon  as  I  could  see  Captain 
MacFarland,  whether  he  would  get  the  f3,500  or  not.  If  he 
could  get  MacFarland,  he  would  write  up  the  |10,000." 

Calhoun  testifies: — 

"  Q.  Did  Captain  Barrington  say'  anything  to  you,  at  the 
time  the  insurance  was  being  negotiated,  about  having  to  pro- 
tect the  mortgage  by  insurance?  A.  Yes,  sir.  Q.  What  mort- 
gage did  he  state?  A.  He  said  the  mortgage  for  the  purchase 
price, — the  balance  of  the  purchase  price  of  the  boat  to  Cap- 
tain MacFarland  and  others.  I  do  not  knoW  the  names  of  the 
others.  *  *  *  Q.  You  know  there  was  a  mortgage?  A. 
Yes,  sir.  Q.  And  yet  you  allowed  these  policies  to  be  de- 
livered without  any  permission  for  a  mortgage  on  the^l?  A. 
Yes,  sir.  Q.  Had  you  given  any  notice  to  anybody  about  a 
mortgage?  A.  Yes,  sir;  to  Mr.  McKenzie.  The  reason  that 
that  indorsement  was  not  on  that  policy  was  because  Barring- 
ton  did  not  know  the  names  of  the  Mortgagees,  and  I  told  him 
that  we  would  explain  the  matter  to  the  agents,  and  arrange 
with  them  so  that  the  indorsement  could  be  made  afterwards. 
•  *  *  Q.  I  understand  you  to  say  that  the  reason  why  you  let 
the  policy  go  out  was  because  you  had  an  agreement  with  Cap- 
tain Barrington  that  later  on  that  chattel-mortgage  clause 
would  be  indorsed  on  the  policy?  A.  I  had  both  that  with 
Captain  Barrington  and  the  agent.  Q.  You  had  that  agree- 
ment with  Captain  Barrington  and  the  agents?    A.  Yes,  sir." 

Ewing,  of  Calhoun  &  Co.,  testifies  that,  during  the  negotia- 
tions, Capt.  Barrington  spoke  about  an  insurance  of  f3,500 
for  the  protection  of  Capt.  MacFarland,  and  that  he  at  one 
time  told  him  he  contemplated  placing  more  than  |6,500  in- 
surance on  the  steamer. 

With  regard  to  concurrent  insurance,  McCormick,  the  agent 
placing  the  insurance  in  favor  of  the  mortgagee,  testified  that 
he  was  present  in  the  drug  store  of  Yorke  A.  Barrington  on  the 
24th  day  of  January,  1896,  when  Capt.  Barrington  had  a  con- 
versation over  the  telephone  with  some  person  regarding  in- 
surance on  the  steamer  Cricket,  and  heard  him  say  to  this 
party,  "I  have  concluded  to  have  Mr.  McCormick  write  f3,500 
of  this  insurance,"  and  request  the  person  at  the  other  end  of 
the  telephone  to  deliver  the  policies  for  the  other  insurance; 
that  at  the  close  of  this  conversation  Capt.  Barrington  placed 
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an  order  with  the  witness  for  |3,500  insurance,  and  said  he  had 
giyen  orders  to  Mr.  Calhoun  for  |6,500, — ^making  a  total  ifisur- 
ance  of  f  10,000. 

Yorke  A.  Barrington,  a  brother  of  Capt.  Barrington,  testi- 
fied with  relation  to  the  same  conversation  by  telephone: — 

"He  asked  for  Calhoun,  and  he  talked  with  a  gentleman, 
and  he  told  them  that  he  could  go  ahead  with  the  |6,500  insur- 
ance, and  that  he  had  decided  to  give  McCormick  f3,500,  and 
my  brother  turned,  and  asked  what  company  he  represented, 
and  McCormick  said  the  Hartford,  and  he  communicated  that 
to  the  gentleman  at  the  other  end  of  the  'phone;  and  then, 
when  he  got  through  with  the  conversation,  he  turned  to  Mc- 
Cormick, and  told  him  that  he  should  write  up  the  $3,500.*' 

From  this  testimony  it  appears  that  there  was  evidence  suflft- 
cient  to  go  to  the  jury  tending  to  establish  the  fact  that,  at  the 
time  the  policy  of  insurance  was  issued  and  delivered  to  Bar- 
rington,  the  agent  of  the  insured,  Calhoun  &  Co.,  the  insurance 
agents,  had  notice  and  knowledge  of  the  existence  of  the  mort- 
gage and  of  the  additional  concurrent  insurance.  There  was 
also  evidence  tending  to  establish  the  fact  that  McKenzie,  the 
agent  of  the  defendant,  had  notice  of  the  mortgage,  and  that 
the  name  of  the  mortgagee  was  to  be  inserted  in  the  policy 
afterwards. 

Under  the  weight  of  authority,  the  defendant  is  estopped 
from  asserting  the  invalidity  of  its  policy  for  violation  of  the 
conditions  of  the  policy,  if  such  alleged  violation  was  known 
by  the  defendant  at  the  time  of  its  issue:  Mesterman  vs.  Insur- 
ance Co.,  5  Wash.,  524.  "  If  the  agent  knew  of  the  other  insur- 
ance when  the  contract  was  entered  into,  it  is  not  only  a 
waiver  of  notice,  but  also  of  a  forfeiture  on  that  ground:" 
Wood,  Ins.,  §  406.  In  Beebe  vs.  Insurance  Co.  (93  Mich.,  514), 
it  was  held  that  where  the  agent  of  the  insurance  company, 
with  knowledge  as  to  the  amount  of  incumbrance  upon  prop- 
erty insured,  misstated  such  amount  in  an  application  for  in- 
surance made  out  by  him,  and  which  plaintiff,  without  reading, 
signed,  and  the  agent  assured  plaintiff  that  the  application 
was  all  right,  and  that  she  was  fully  protected,  the  defendant 
company  could  not  deny  its  liability  under  a  provision  of  the 
policy  that  the  application  was  a  warranty  as  to  the  material 
facts,  and  that  a  misstatement  would  void  it;  the  company 
being  presumed  to  have  the  knowledge  of  its  agent.    The  same 
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doctrine  is  upheld  in  Wood  vs.  Insurance  Co.  (149  N.  Y.,  382), 
where  the  court  of  appeals  say: — 

"  The  restrictions  inserted  in  the  contract  upon  the  power  of 
the  agent  to  waive  any  condition  unless  done  in  a  particular 
manner,  cannot  be  deemed  to  apply  to  those  conditions  which 
relate  to  the  inception  of  the  contract,  when  it  appears  that 
the  agent  has  delivered  it  and  received  the  premiums  with  full 
knowledge  of  the  actual  situation.  To  take  the  benefit  of  a 
contract  with  full  knowledge  of  all  the  facts,  and  attempt  af- 
terwards to  defeat  it,  when  called  upon  to  perform,  by  assert- 
ing conditions  relating  to  those  facts,  would  be  to  claim  that 
no  contract  was  made,  and  thus  operate  as  a  fraud  upon  the 
other  party." 

In  Bobbins  vs.  Insurance  Co.  (149  N.  Y.,  477),  the  policy  of 
insurance  upon  certain  personal  property  contained  a  condi- 
tion that  the  entire  policy,  unless  otherwise  provided  by  agree- 
ment indorsed  thereon,  or  added  thereto,  should  be  void  if  the 
subject  of  insurance  be  personal  property,  and  be  or  become  in- 
cumbered by  a  chattel  mortgage.  It  also  contained  the  other 
provisions  usually  contained  in  the  standard  fire  insurance 
policy,  among  which  was  a  provision  making  the  policy  subject 
to  the  stipulations  and  conditions  contained  in  it,  and  also  a 
provision  to  the  effect  that  no  officer,  agent,  or  other  repre- 
sentative of  the  company  should  have  power  to  waive  any  con- 
dition or  provision  of  the  policy,  except  such  as  might,  by  the 
terms  of  the  policy,  be  subject  to  the  terms  indorsed  thereon 
or  added  thereto,  and  that  as  to  those  provisions  and  condi- 
tions no  officer,  agent,  or  representative  should  be  deemed  or 
held  to  have  waived  any  of  them,  unless  the  waiver  was  writ- 
ten upon  the  policy.  When  the  policy  was  issued  there  was  a 
chattel  mortgage  upon  the  property  insured,  but  there  was  no 
indorsement  upon  the  policy  with  respect  to  it.  The  soliciting 
agent  who  procured  the  insurance  was,  however,  informed  as 
to  the  mortgage.  When  the  testimony  was  closed,  the  defend- 
ant's counsel  asked  the  cotirt  to  direct  the  jury  to  return  a  ver- 
dict tor  the  defendant,  on  the  ground  that,  at  the  time  of  the 
issuing  of  the  policy  the  property  insured  thereby  was  incum- 
bered by  ^  chattel  mortgage,  and  that  there  was  no  agreement 
indorsed  upon  the  policy,  or  added  thereto,  in  reference  to 
such  chattel  mortgage.  The  motion  was  denied,  and  a  verdict 
and  judgment  entered  in  favor  of  the  plaintiff.  On  appeal  to 
the  court  of  appeals  that  court  determined  that  it  would  be 
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presumed,  if  anything  had  been  omitted  which  it  was  neces- 
sary to  do  to  make  the  policy  valid,  it  was  by  mistake,  or  that 
the  condition  was  waived,  or  that  the  defendant  company  held 
itself  estopped  from  setting  it  up.  It  was  accordingly  held 
that  the  company  was  barred  from  claiming  that  the  policy 
was  invalid  because  of  the  existence  of  the  chattel  mortgage. 

Notwithstanding  an  insurance  policy  contains  a  proviso 
against  additional  insurance  except  upon  "  the  consent  of  this 
company  written  hereon,"  and  provides  also  that  *'the  use  of 
general  terms,  or  anything  less  than  a  distinct  specific  agree- 
ment, clearly  expressed,  and  indorsed  upon  this  policy,  shall 
not  be  construed  as  a  waiver  of  any  printed  or  written  condi- 
tions or  restrictions  therein,"  yet  where  an  agent  with  whom 
all  the  dealings  were  had,  and  whose  authority  is  not  shown 
to  have  been  restricted  in  any  way,  has  so  acted  as  to  have 
bound  himself  by  way  of  estoppel  not  to  dispute  the  validity  of 
certain  additional  insurance  on  the  point  of  consent,  the  com- 
pany will  be  likewise  bound:  Insurance  Co.  vs.  Earle,  33  Mich.* 
144.  Insurance  Co.  vs.  Spiers  was  a  case  where  additional  in- 
surance had  been  procured  without  the  assent  of  the  original 
insurer  being  indorsed  upon  the  back  of  the  policy,  is  pro- 
vided by  the  terms  of  the  policy.  The  Court  of  Appeals  of 
Kentucky,  in  passing  upon  the  points  involved,  say: — 

"It  has  been  held  in  some  few  cases  that,  where  the  policy 
provides  for  a  forfeiture  in  case  of  additional  insurance  with- 
out the  written  consent  of  the  insurer  indorsed  upon  the  policy, 
it  can  only  be  waived  by  a  literal  compliance  with  the  condi- 
tion. The  decided  current  of  authority,  however,  is  that  this 
waiver  may  arise  from  the  act  or  conduct  of  the  insurer;  and 
silence  for  an  unreasonable  time  upon  his  part,  after  notice  or 
knowledge  of  the  breach  of  the  condition,  will  constitute  such 
conduct.  ♦  ♦  ♦  The  term  *  void,'  as  used  in  the  policy,  is  to 
be  regarded  as  meaning  that  the  insurer  may,  at  his  exclusive 
option,  treat  it  so,  and  not  that  thb  contract  becomes  an  abso- 
lute nullity  as  to  either  party.  •  The  insurer  may,  therefore,  by 
his  conduct,  waive  his  right  of  forfeiture,  and  estop  himself 
from  insisting  upon  it:  Baer  vs.  Insurance  Co.,  4  Bush,  242. 
*  *  *  It  may  now  be  regarded  as  settled  law  that  insur- 
ance companies  may,  by  conduct  or  parol  agreement,  waive  it 
[condition  of  forfeiture],  and  become  estopped  from  enforcing 
what  is  but  a  conventional  condition  of  forfeiture:  Insurance 
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Co.  vs.  Shea,  6  Bash,  174;   Von  Bories  vs.  Insurance  Co.,  8 
Bush,  133;  Insurance  Co.  vs.  McCrea,  8  Lea,  513." 

In  the  case  of  Insurance  Co.  vs.  Warttemberg  (48  U.  S. 
App.,  344,  24  C.  C.  A.,  547),  in  this  court,  a  portion  of  the  prop- 
erty insured  was  incumbered  by  a  mortgage  for  |1,000  at  the 
time  of  the  insurance.  The  insured  testified  that  he  stated  the 
facts  concerning  the  incumbrance  to  the  insurance  agent,  but 
an  answer  different  from  that  which  he  gave  was  written  in 
the  application  for  the  insurance  by  the  agent,  and  assented  to 
by  the  insured.  This  answer  did  not  disclose  the  mortgage. 
The  application  contained  the  following  condition: — 

"  It  is  expressly  understood  and  agreed  that  the  valuation 
of  all  the  property  herein  described  is  made  by  the  appli- 
cant, and,  if  this  blank  be  filled  out  by  the  agent,  it  is  done 
at  dictation  of  applicant,  and  every  statement  herein  con- 
tained is  to  be  deemed  his  own.  This  company  will  be 
bound  by  no  statement  made  to  or  by  the  agent,  unless  em- 
bodied in  writing  herein." 

The  policy  also  contained  the  following: — 

"This  insurance  is  based  upon  the  representation  con- 
tained in  the  assured's  application  of  even  number  herewith 
on  file  in  the  company's  office  in  San  Francisco,  each  and 
every  statement  of  which  is  hereby  specifically  made  a  war- 
ranty, and  a  part  hereof;  and  it  is  agreed  that,  if  any  false 
statements  are  made  in  said  application,  this  policy  shall  be 
void.  ♦  ♦  ♦  No  agent  or  employee  of  this  company,  or 
any  other  person  or  persons,  have  power  or  authority  to 
waive  or  alter  any  of  the  terms  or  conditions  of  this  policy, 
except  only  the  general  agents  at  San  Francisco;  and  any 
waiver  or  alteration  by  them  must  be  in  writing." 

The  property  insured  was  farm  property.  It  appeared  from 
the  testimony  of  the  agent  that  he  had  authority  to  write  com- 
mercial risks  for  the  company,  but  no  authority  to  write  insur- 
ance on  farm  risks.  On  the  submission  of  the  case  to  the  jury 
the  defendant  requested  the  court  to  instruct  the  jury  to  re- 
turn a  verdict  for  the  defendant.  The  request  was  denied,  and 
the  jury  returned  a  verdict  for  the  plaintiff.  The  case  was 
brought  here  on  a  writ  of  error,  and  it  was  contended  by  the 
plaintiff  in  error  that  the  court  erred  in  not  instructing  the 
jury  upon  the  evidence  to  find  a  verdict  for  the  defendant  It 
was  held  that,  as  there  was  nothing  to  show  that  the  insurance 
company  would  have  declined  the  risk  if  it  had  been  aware  of 
the  fact  that  a  portion  of  the  property  insured  was  under  a 

temporary  incumbrance,  and  nothing  to  show  that  either  the 
VOL.  xxyiii.-50. 
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insured  or  the  agent  perpetrated  any  fraud  upon  the  insurance 
company,  the  latter  could  not  avoid  the  policy  by  the  defense 
that  the  insured,  in  his  written  application,  had  falsely  war- 
ranted that  the  property  insured  was  not  incumbered.  The 
doctrine  of  this  case  necessarily  includes  the  rule  that  the  in- 
formation obtained  by  the  agent  concerning  the  risk  will  be 
imputed  to  the  company  accepting  the  services  and  representa- 
tions of  the  agent  in  securing  the  insurance  contract;  but, 
aside  from  this  principle,  applicable  to  both  cases,  the.  two 
cases  are  to  be  distinguished  in  matters  favorable  to  the  valid- 
ity of  the  policy  under  consideration.  In  the  case  at  bar  there 
is  not  a  particle  of  evidence  tending  to  show  that  the  insured, 
either  by  statement  or  assent,  was  guilty  of  any  fraud  or  de- 
ception in  representing  the  condition  of  the  property  or  the 
concurrent  insurance.  On  the  contrary,  there  is  evidence  tend- 
ing to  show  that  the  agent  of  the  company  at  Seattle  was  noti- 
fied by  the  agent  who  effected  the  insurance  that  the  property 
was  incumbered  by  a  mortgage;  and  there  was  also  evidence 
tending  to  show  that  the  agent  who  effected  the  insurance  had 
knowledge  of  the  concurrent  insurance  on  the  mortgagee's 
interest. 

Defendant  also  raises  the  question  whether  a  policy  of  insur- 
ance may  be  varied  by  parol,  despite  any  provision  to  the  con- 
trary contained  in  the  instrument.  A  leading  case  upon  this 
point  is  Insurance  Co.  vs.  Norwood,  16  C.  C.  A.,  136.  Cald- 
well, circuit  judge,  therein  declares  the  early  doctrine  on  this 
subject,  as  maintained  in  the  case  of  Carpenter  vs.  Insurance 
(]Jo  (16  Pet.,  495),  has  been  so  generally  denied  and  repudiated 
by  the  courts  of  the  country  that  it  has  come  to  be  regarded  as 
obsolete.     He  says: — 

"It  is  contended  that  consent  to  other  insurance  cannot  be 
proved  by  oral  evidence — First,  because  the  policy  provides 
that  it  shall  be  in  writing,  indorsed  on  the  policy;  and,  second, 
because  it  would  violate  the  rule  against  the  reception  of  oral 
evidence  to  contradict  or  vary  a  written  instrument.  But  it 
has  been  authoritatively  decided  that  a  contract  of  insurance 
is  not  within  the  statute  of  frauds,  and  may  be  by  parol  (Com- 
mercial Mutual  Marine  Ins.  Co.  vs.  Union  Mut.  Ins.  Co.,  19 
How.,  318;  Insurance  Co.  vs.  Shaw,  94  IT.  S.,  574;  Henning  vs. 
Insurance  Co.,  2  Dill.,  26,  Fed.  Cas.  No.  6,366);  and  if  it  can  be 
made  by  parol  it  may  be  varied  by  parol.  Parties  to  contracts 
cannot  disable  themselves  from  making  any  contracts  allowed 
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by  law  in  any  mode  the  law  allows  contracts  to  be  made.  A 
written  contract  may  be  changed  by  parol,  and  a  parol  one 
changed  by  a  writing,  despite  any  provisions  in  the  contract  to 
the  contrary." 

In  Insurance  Co.  vs.  Wilkinson  (13  Wall.,  222),  Mr.  Justice 
Miller  refers  to  the  great  value  of  the  rule  of  evidence  that  a 
written  contract  cannot  be  varied  by  parol  testimony,  but  fur- 
ther says: — 

"But  experience  has  shown  that,  in  reference  to  these  very 
matters,  the  rule  is  not  perfect.  The  written  instrument  does 
not  always  represent  the  intention  of  both  parties,  and  some- 
times it  fails  to  do  so  as  to  either;  and  where  this  has  been  the 
result  of  accident,  or  mistake,  or  fraud,  the  principle  has  been 
long  recognized  that  under  proper  circumstances,  and  in  an 
appropriate  proceeding,  the  instrument  may  be  set  aside  or  re- 
formed, as  best  suits  the  purposes  of  justice.  A  rule  of  evi- 
dence adopted  by  the  courts  as  a  protection  against  fraud  and 
false  swearing  would,  as  was  said  in  regard  to  the  analogous 
rule  known  as  the  '  Statute  of  Frauds,'  become  the  instrument 
of  the  very  fraud  it  was  intended  to  prevent,  if  there  did  not 
exist  some  authority  to  correct  the  universality  of  its  applica- 
tion. It  is  upon  this  principle  that  courts  of  equity  proceed  in 
giving  the  relief  just  indicated;  and  though  the  courts,  in  a 
common-law  action  may  be  more  circumscribed  in  the  freedom 
with  which  they  inquire  int6  the  origin  of  written  agreements, 
such  an  inquiry  is  not  always  forbidden  by  the  mere  fact  that 
the  party's  name  has  been  signed  to  the  writing  offered  in  evi- 
dence against  him." 

To  the  same  effect  in  Association  vs.  Wickham  (141  U.  S., 
564),  where  the  court  say: — 

*•  We  have  no  disposition  to  overrule  or  qualify  in  any  way 
the  general  and  familiar  doctrine  enforced  by  this  court  in  re- 
peated decisions  from  the  case  of  Hunt  vs.  Rousmanier's 
Adm'rs  (8  Wheat.,  174),  decided  in  1823,  to  that  of  Seitz  vs.  Re- 
frigerating Co.  (decided  at  the  present  term,  141  U.  S.,  510), 
that  parol  testimony  is  not  admissible  to  vary,  contradict,  add 
to,  or  qualify  the  terms  of  a  written  instrument.  The  rule, 
however,  is  subject  to  numerous  qualifications,  as  well  estab- 
lished as  the  general  principle  itself,  among  which  are  that 
such  testimony  is  admissible  to  show  the  circumstances  under 
which  the  instrument  was  executed:"  Insurance  Co.  vs.  Gray, 
43  Kan.,  497;   Haas  vs.  Insurance  Co.  (Sup.),  1  Ji.  Y.,  Supp., 
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895;  Insurance  Co.  vs.  Earle,  supra;  Insurance  Co.  vs.  Wilkin- 
son, supra. 

Parol  evidence  is  admissible  to  show  that  the  statements 
given  by  the  insured  to  the  agent  of  an  insurance  company 
were  different  from  those  he  transcribed  in  the  application  he 
sent  to  the  company:    IjQSurance  Co.  vs.  Pearce,  39  Kan.,  396. 

The  case  of  Pechner  vs.  Insurance  Co.  (65  N.  Y.,  195),  was 
somewhat  similar  to  the  case  at  bar.  The  main  question  was 
whether  the  policy  was  void  because  there  was  other  insur- 
ance upon  the  property  without  the  written  consent  of  the  de- 
fendant. The  jury  found  a  verdict  for  the  plaintiff,  under  an 
instruction  from  the  court  upon  parol  evidence.  Defendant 
assigned  the  ruling  as  error,  claiming  that  parol  evidence 
could  have  no  influence  upon  the  contract.  The  court  of  ap- 
peals affirmed  the  ruling  of  the  lower  court  in  these  words: — 

"This  claim  is,  however,  a  misapplication  of  that  rule,  which 
is  a  cardinal  one  in  construction,  and  simply  designed  to  ascer- 
tain the  true  meaning  and  intent  of  a  contract,  which  all  par- 
ties concede  to  be  valid.  It  has  no  application  where  the 
validity  or  existence  of  the  contract  itself  is  in  question.  It  is 
familiar  law  that  a  written  instrument  may  be  shown  to  be 
void  by  parol  evidence.  It  may  be  thus  attacked  and  over- 
thrown for  fraud,  illegality,  want  of  consideration,  or  other 
vice  going  to  the  existence  of  the  instrument.  If  it  can  be  so 
attacked,  it  can  be  sustained  in  the  same  manner." 

Defendant,  however,  contends  that  any  knowledge  Calhoun 
&  Co.  may  have  had  cannot  be  imputed  to  the  defendant,  for 
the  reason  that  Calhoun  &  Co.  were  not  its  agents  in  effecting 
the  insurance  in  this  case.  The  policy  in  question  provides: 
"In  any  matter  relating  to  this  insurance,  no  person,  unless 
duly  authorized  in  writing,  shall  be  deemed  an  agent  of  this 
company."  This  provision  was  not  carried  out  literally  with 
regard  to  Calhoun  &  Co.,  but  it  is  a  well-settled  rule  in  the  law 
of  agency  that  the  acceptance  and  approval  by  the  company  of 
the  acts  of  another  in  behalf  of  the  company  constitute  a  recog- 
nized agency.  No  communication,  either  written  or  verbal, 
passed  between  the  defendant  and  the  insured,  touching  the 
issuance  of  the  policy,  but  the  company  issued  the  policy  upon 
the  representations  .of  Calhoun  &  Co.,  and  in  pursuance  of 
business  methods  customary  between  them;  thus  ratifying 
the  action  of  Calhoun  &  Co.  in  its  behalf,  and  justifying  the 
conclusion  that  they  were  the  agents  of  the  defendant  in  error. 
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"Where  one,  without  objection,  suffers  another  to  do  acts 
which  proceed  upon  the  ground  of  authority  from  him,  or  by 
his  conduct  adopts  and  sanctions  such  acts  after  they  are 
done,  he  will  be  bound,  although  no  previous  authority  exist, 
in  all  respects,  as  if  the  requisite  power  had  been  given  in  the 
most  formal  manner.  If  he  has  justified  the  belief  of  a  third 
party  that  the  person  assuming  to  be  his  agent  was  authorized 
to  do  what  was  done,  it  is  no  answer  for  him  to  say  that  no 
authority  had  been  given,  or  that  it  did  not  reach  so  far,  and 
that  the  third  party  had  acted  under  a  mistaken  conclusion. 
He  is  estopped  to  take  refuge  in  such  a  defense:"  Bronson's 
Ex'r  vs.  Chappell,  12  Wall.,  681;  Lamberton  vs.  Insurance  Co., 
39  Minn.,  129;  Abraham  vs.  Insurance  Co.,  40  Fed.,  717. 

"An  agent,  who  solicits  the  insurance,  takes  the  application, 
receives  the  premium,  and  delivers  the  policy,  may,  in  our 
opinion,  by  his  conduct  or  acts,  bind  his  company  by  way  of 
waiver  of  a  forfeiture  on  account  of  additional  insurance,  in 
the  absence  of  knowledge  upon  the  part  of  the  assured  that  his 
powers  in  this  respect  have  been  restricted.  This  being  so,  it 
follows  that  the  knowledge  of  the  agent,  under  such  circum- 
stances, is  to  be  imputed  to  the  company:"  Insurance  Co.  vs. 
Spiers,  supra. 

In  Insurance  Co.  vs.  Pearce,  supra,  the  question  involved 
the  power  of  an  insurance  solicitor  to  bind  the  company. 
Beals  was  canvassing  for  business  for  the  insurance  company, 
and  induced  Pearce  to  insure  with  it.  When  the  application 
was  taken  the  solicitor  wrote  down  all  of  the  answers,  and 
read  over  a  part  of  theme  to  Pearce,  who  signed  them,  without 
knowing  all  the  answers  that  were  in  the  application.  Some 
of  the  statements  written  were  false,  and,  upon  a  loss  occur- 
ring, the  insurance  company  denied  its  liability,  claiming  the 
policy  to  be  void,  in  conformity  with  the  following  provision 
of  the  policy —  : 

"This  indemnity  contract  is  based  upon  the  representations 
contained  in  the  application,  of  even  number  herewith,  and 
which  the  assured  has  signed,  and  permitted  to  be  submitted 
to  this  company,  and  which  is  made  a  warranty,  and  a  part 
hereof;  and  it  is  stipulated  and  agreed  that,  if  any  false 
statements  are  made  in  said  application,  ♦  ♦  ♦  this 
policy  shall  be  null  and  void." 

The  company  also  disclaimed  liability  for  the  acts  of  Beals, 
stating  that  he  was  merely  a  solicitor,  with  power  only  to  take 
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and  forward  applications.  In  the  lower  court  the  jary  ren- 
dered a  verdict  for  the  insured,  and  the  supreme  court  affirmed 
the  judgment  of  that  court,  saying: — 

"The  company  did  make  him  [Beals]  its  solicitor,  and  it 
must  be  presumed  that  he  was  given  full  power  to  take  appli- 
cations and  give  such  information  to  the  company  as  he  might 
obtain,  either  from  the  applicant  or  from  other  sources,  For 
this  purpose,  at  least,  he  was  the  agent  of  the  company,  with 
full  power;  and  if  he  wrote  down  false  statements  after  he  had 
been  truthfully  informed  by  the  applicant,  and  after  a  per- 
sonal inspection  of  the  premises,  the  assured  should  not  suffer 
for  his  misrepresentations.  ♦  ♦  ♦  w>  are  of  the  opinion 
that,  after  the  defendant  had  received  the  premium  of  the 
plaintiff,  and  issued  him  a  policy,  that  it  was  estopped  from 
denying  the  truth  of  the  statement  filled  in  by  its  own  agent  in 
the  application  of  plaintiff.  The  knowledge  that  Beals  pos- 
sessed was  for  the  purposes  of  this  action,  the  knowledge  of  the 
company.  He  was  acting  as  its  agent,  and  it  was  his  especial 
duty  to  ascertain  the  actual  facts  about  the  risk,  as  the  com- 
pany made  him  its  agent  for  that  purpose.  ♦  ♦  ♦  The  cur- 
rent of  the  later  authorities  seems  to  be  that  the  agent  who 
takes  the  application  and  obtains  the  policy  must  be  regarded 
for  those  purposes  as  having  full  power  to  act  for  and  bind  the 
company;  and,  after  having  received  money  from  the  insured, 
it  cannot  be  heard  to  say  that  the  statements  in  the  applica- 
tion were  false,  when  there  was  no  fraud  or  attempt  to  deceive 
and  misrepresent  on  the  part  of  the  assured." 

It  is  a  well-known  custom  now  for  insurance  companies  to 
accept  applications  for  insurance  through  the  medium  and 
agency  of  insurance  agents  or  solicitors,  who  procure  the  ap- 
plications, and  place  the  insurance  with  such  companies  as 
they  may  determine.  These  solicitors  are  furnished  by  the  in- 
surance company  with  printed  arguments  in  favor  of  the  spi*- 
cial  advantages  offered,  and  stimulating  the  solicitors  or 
agents  to  activity  by  the  payment  of  large  commissions  on  pre- 
miums obtained.  The  party  who  is  thus  induced  to  take  out  a 
policy  knows  little  or  nothing  about  the  company  or  its 
officers,  but  relies  upon  the  agent  who  has  persuaded  him  to 
effect  the  insurance  as  the  representative  of  the  company  for 
all  purposes  of  the  contract,  and  certainly  has  the  right  to  so 
regard  him.  The  companies  have  endeavored  to  establish  the 
doctrine  that  they  can  limit  the  responsibility  for  the  acts  of 
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these  agents  to  the  receipt  of  the  premium  and  delivery  of  the 
policy,  and  as  to  all  other  acts  of  the  agent,  he  is  the  agent  of 
the  assured.     Some  of  the  earlier  decisions  have  supported 
this  doctrine,  but  the  tendency  of  modern  decisions  is  steadily 
against  it.    The  testimony  shows  that  both  Calhoun  &  Co.  and 
McKenzie  were  engaged  in  business  in  the  city  of  Seattle  as 
insurance  agents;  that  it  was  customary  among  the  various  in- 
surance agents  of  Seattle  to  place  business  with  each  other  at 
times;    that  in  accordance  with  that  custom  Calhoun  &  Co. 
dictated  and  made  the  terms  of  the  contract  in  controversy; 
that  upon  receipt  of  the  order  for  insurance  from  Barrington, 
Calhoun  &  Co.  placed  |3,000  thereof  with  McKenzie,  who  at 
once  issued  the  policy  of  the  defendant  for  that  amount  in 
favor  of  plaintiff's  assignor,  and  returned  the  policy  to  Cal- 
houn &  Co.;  that  Calhoun  &  Co.  then  pasted  on  the  back  of  the 
'l)olicy  a  printed  slip  containing  their  business  card,  and  de- 
livered the  policy,  together  with  that  of  the  Palatine  Company, 
to  Barrington,  collecting  a  portion  of  the  premium  at  that 
time.     Such  acts  tended  to  establish  the  fact  that  Calhoun  & 
Co.  were  the  agents  of  the  defendant  in  this  transaction,  and 
the  evidence  should  have  been  submitted  to  > the  jury  under 
.  proper  instructions:  Fidelity  &  Casualty  Co.  vs.  Egbert,  55 
U.  S.  App.,  200,  28  C.  C.  A.,  281 ;  Insurance  Co.  vs.  Wilkinson, 
supra;  Pitney  vs.  Insurance  Co.,  65  N.  Y.,  6;  Giddings  vs.  In- 
surance Co.,  90  Mo.,  272.      It  may  be  said  that  the  insured 
should  have  ascertained  the  correctness  of  the  policy  upon  re- 
•ceiving  it.     Barrington,  who  acted  for  the  insured  in  the  mat- 
ter, testified  that  he  did  open  the  policy,  and  note  the  company 
insuring,  and  the  amount  of  insurance,  but  nothing  more.     It 
would  certainlj^  have  been  an  act  of  prudence  on  his  part  to 
read  the  entire  policy,  but  his  neglect  to  do  so  cannot  excuse 
the  company  for  the  default  of  the  agent  in  not  writing  the 
contract  in  accordance  with  the  representations  made  by  the 
insured.    The  insured  had  a  right  to  rely  upon  the  agent's  per- 
forming his  duty  of  making  the  contract  in  conformity  with 
the  information  given;  and  the  agent's  failure  to  do  so,  whether 
the  result  of  a  mistake  or  of  a  deliberate  fraud,  cannot  operate 
to  the  prejudice  of  the  insured.    The  contract  of  insurance  is 
pre-eminently  one  that  should  be  characterized  by  the  utmost 
good  faith  on  both  sides :  Insurance  Co.  vs.  Norwood,  supra.  In 
Kister  vs.  Insurance  Co.  (128  Pa.  St.,  553),  a  policy  was  issued 
upon  an  application  in  which  the  agent  had  written  down  an- 
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swers  other  than  those  given  him  by  the  applicant,  and  the 
insured  signed  the  application  in  ignorance  of  this  fact.  The 
supreme  court  said: — 

"A  copy  of  the  application  accompanied  the  policy,  and  it  is 
argued  that  Kister  [insured]  could  and  ought  to  have  read  it 
and,  if  he  had  done  so,  he  would  have  seen  the  ansv^ers  were 
untrue.  These  are  considerations  which  were  properly  ad- 
dressed to  the  jury.  We  cannot  say  that  the  law,  in  anticipa- 
tion of  a  fraud  upon  the  part  of  a  company,  imposed  any  abso- 
lute duty  upon  Kister  to  read  his  policy  when  he  received  it, 
although  it  would  certainly  have  been  an  act  of  prudence  on 
his  part  to  do  so.  [Citing  cases.]  One  thing  is  certain,  how- 
ever: the  company  cannot  repudiate  the  fraud  of  its  agent,  and 
thus  escape  the  obligations  of  a  contract  consummated  there- 
by, merely  because  Kister  accepted  in  good  faith  the  act  of  the^ 
agent  without  examination." 

"Plaintiff  had  a  right  to  rely  upon  the  assumption  that  his 
policy  would  be  in  accordance  with  the  terms  of  his  oral  appli- 
cation. If  the  defendant  desired  to  make  it  anything  different, 
it  should,  in  order  to  make  it  binding  upon  plaintiff,  under  the 
authorities  in  this  State,  have  called  his  attention  to  those 
clauses  which  differed  from  the  oral  application:"  Gristock 
vs.  Insurance  Co.,  87  Mich.,  428;  Bennett  vs.  Insurance  Co., 
106  N.  Y.,  243. 

Upon  the  law  as  stated,  and  a  review  of  the  evidence,  it  is 
clear  that  questions  of  fact  were  presented  which  should  have 
been  submitted  to  the  jury.  The  judgment  of  the  circuit  court 
is,  therefore,  reversed,  and  the  cause  remanded,  with  instruc- 
tions to  grant  a  new  trial. 
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SUPREME  COURT  OF  WISCONSIN. 


STATE 

NATIONAL  ACC.  SOCIETY,  of  New  York. 

An  insarance  corporation  famishing  life  or  casualty  insurance  in  consider- 
ation, in  whole  or  in  part,  of  contributions  by  its  members  on  a  basis  of 
equality,  suflScient  to  meet  its  expenses  and  matured  memberships  as  the 
necessities  therefor  arise,  is  a  benefit  or  beneficiary  corporation  furnish- 
ing casualty  or  life  insurance  upon  the  mutual  assessment  plan  within 
the  meaning  of  chapter  418,  Laws  1891,  exempting  certain  insurance 
organizations  from  the  general  insurance  laws  of  the  State. 

An  insurance  corporation  not  organized  under  the  laws  of  this  State,  that, 
in  compliance  with  the  statute,  maintains  an  attorney  within  this  State 
upon  wnom  process  can  be  served  in  actions  commenced  in  its  courts,  is, 
nevertheless,  a  nonresident  within  the  meaning  of  section  4231,  Rev.  St., 
and  not  entitled  to  the  benefit  of  the  st-atutes  of  limitations. 

Statement  of  facts  bj  Mabshall,  J. 
Five  successive  yearly  licenses  were  issued  by  the  insurance 
commissioner  to  the  defendant  to  carry  on  in  tjiis  State  the 
business  of  accidental  insurance  according  to  its  authorized 
plan,  as  exhibited  to  such  commissioner,  The  first  license  was 
dated  April  29,  1891,  and  the  last  February  i8,  1895.  Soon 
after  the  commencement  of  the  last  license  year  the  license  for 
such  year  was  duly  canceled  by  the  commissioner,  and  the  de- 
fendant ceased  doing  business  in  this  State.  No  compensa- 
tion was  demanded  of,  or  paid  by,  defendant  for  either  of  the 
several  licenses  mentioned,  except  such  as  was  required  of  fire 
insurance  companies,  it  being  supposed  that  chapter  503,  Laws 
1887,  permitting  the  licensing  of  foreign  accidental  insurance 
companies  doing  business  upon  the  mutual  assessment  plan, 
upon  complying  with  the  statutes  in  regard  to  fire  companies 
as  to  annual  statements,  fees  and  taxes,  did  not  make  such 
companies  subject  to  section  1220  (Rev.  St.,  1878),  requiring 
every  company  transacting  the  business  of  accidental  insur- 
ance in  this  State  to  pay  an  annual  license  fee  of  f300.  Sub- 
sequent to  the  withdrawal  of  defendant  from  this  State  this 
action  was  brought  to  recover  from  it  the  sum  of  {1,500  and 
interest,  upon  the  theory  that  the  law  of  1887  was  an  amend- 
ment, merely,  to  section  1220  (Rev.  St.,  1878),  as  to  compensa- 

*  DttoiBion  rendered,  May  18, 1899.    BylUbns  by  the  Judge. 
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tion  to  be  paid  for  the  privilege  of  doing  the  buBiness  of  acci- 
dental insurance  in  this  State,  and  that  by  accepting  the  sev- 
eral licenses  defendant  became  indebted  to  the  State  for  the 
license  fee  of  f300,  prescribed  by  such  sction  for  each  such 
license.  The  complaint  stated  facts  requisite  to  a  recovery 
on  plaintiff^s  theory.  Defendant  answered,  alleging  in  sub- 
stance that  during  the  time  covered  by  its  several  licenses  it 
was  authorized  to  do,  and  did,  only  the  business  of  a  non-fra- 
ternal, beneficiary  corporation,  furnishing  accidental  insur- 
ance upon  the  mutual  assessment  plan,  within  the  meaning  of 
chapter  418,  Laws  1891,  which  excepted  all  such  corporations 
from  the  general  insurance  laws  of  this  State,  and  that  all  of 
the  licenses  mentioned  in  the  complaint  were  issued  there- 
under. All  allegations  of  the  complaint  inconsistent  with 
that  theory  were  put  in  issue,  and  in  addition  the  six-year 
statute  of  limitations  upon  actions  for  the  recovery  of  money 
upon  contract  was  pleaded.  The  cause  was  tried  by  the  court 
and  resulted  in  findings  of  fact  and  conclusions  of  law,  omit- 
ting formal  matters,  in  substance  as  follows: — 

(1)  Defendant,  during  the  time  mentioned  in  the  complaint, 
was  a  non-fraternal  corporation  transacting  the  business  of 
life  and  accidental  insurance  upon  the  mutual  assessment 
plan,  without  any  social,  charitable  or  benevolent  features  in 
its  organization  or  in  the  conduct  of  its  business. 

(2)  Defendant  applied  for  a  license  to  transact  the  business 
of  accident  insurance  in  the  State  of  Wisconsin,  January  1, 
1801.  License  was  issued  thereon  April  29,  1891,  good  until 
March  1,  1892.  The  license  was  accepted  by  defendant  prior 
to  May  9,  1891,  and  under  it  defendant  did  business  till  its 
termination. 

(3)  Similar  licenses  were  issued  to  defendant  for  the  license 
years  commencing  on  the  1st  days  of  March,  1892,  1893,  1894 
and  1895,  and  it  did  business  under  all  of  them. 

(4)  No  demand  was  made  upon  defendant  for  the  payment 
of  a  1300  license  fee  under  section  1220  (Rev.  St.,  1878),  till 
after  it  ceased  to  do  business  in  this  State,  but  before  the  com- 
mencement of  this  action  pa^Tnent  of  such  fee  for  each  of  the 
years  for  which  a  license  was  issued  as  aforesaid,  amounting 
in  all  to  |1,500,  was  demanded  of  defendant,  together  with  in- 
terest on  each  of  the  annual  fees  at  the  legal  rate  from  the 
time  it  became  due.    The  sum  of  |1,500  is  due,  according  to 
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the  demand  of  the  State,  with  interest  as  demanded,  amount- 
ing in  all  to  12,013.75. 

(5)  Defendant  was,  during  the  life  of  its  said  licenses,  a  for- 
eign accident  insurance  company,  doing  business  upon  the  mu- 
tual assessment  plan,  as  provided  in  chapter  503,  Laws  1887, 
and  not  one  of  the  corporations  or  associations  mentioned  in 
chapter  418,  Laws  1891. 

(6)  The  statute  of  limitations  does  not  apply  to  plaintiff's 
claim  or  any  part  of  it,  because  the  defendant  was,  and  is,  a 
foreign  corporation,  and  never  had  a  residence  in  this  State. 

(7)  Plaintiff  is  entitled  to  judgment  in  accordance  with  the 
foregoing. 

Judgment  was  entered  accordingly,  from  which  this  appeal 
was  taken,  appropriate  exceptions  having  been  filed  to  the  find- 
ings of  fact,  requisite  to  present  for  review  the  questions  dis- 
i'ussed  in  the  opinion. 

Bashfobd,  Atlwabd  &  Spencely,  for  Appellant. 
The  Attorney-General,  for  the  Stat**, 

Marshall,  J.  (after  stating  the  facts). 
It  is  conceded  that  if  defendant  was  entitled  to  the  benefit 
of  chapter  418,  Laws  1891,  during  the  period  covered  by  its 
several  licenses,  the  judgment  appealed  from  is  wrong,  and 
must  be  reversed.  That  chapter  exempts  from  the  general  in- 
surance laws  of  the  State  imposing  on  accident  insurance  com- 
panies an  annual  license  fee  of  |300,  every  corporation,  society, 
order  or  association  therein  named  upon  complying  with  its 
I)rovisions.  The  descriptive  words  of  the  organizations  cov- 
ered by  the  act  are  contained  in  the  following: — 

"  No  fraternal  or  beneficiary  corporation,  society,  order  or 
association,  furnishing  life  or  casualty  insurance  or  indem- 
nity upon  the  mutual  assessment  plan,  organized  under  the 
laws  of  any  other  State  or  territory  of  the  United  States  or 
District  of  Columbia,  or  foreign  countries,  ♦  ♦  ♦  shall 
transact  business  in  this  State,''  except  upon  compliance 
with  the  provisions  of  this  act.  **A11  beneficiary  corpora- 
tions, societies,  orders  or  associations,  ♦  ♦  ♦  admitted 
to  do  business  in  this  State  under  the  provisions  of  this  act, 
*  *  *  are  hereby  declared  to  be  mutual  benefit  associa- 
tions, and  exempt  from  the  general  insurance  laws  of  this 
State  and  shall  be  subject  only  to  the  provisions  of  this  act." 

It  will  be  observed  that  the  exemption  covers  fraternal  or- 
ganizations and  beneficiary  organizations  as  well,  subject  to 
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the  test  of  famishing  casualty  or  life  insurance  upon  the  mu- 
tual assessment  plan,  clearly  indicating  that,  unless  the  use  of 
the  word  '^beneficiary"  or  ''benefit"  calls  for  some  feature 
other  than  that  of  mutuality  of  pecuniary  risk  as  to  the 
amount  of  money  necessary  to  be  contributed  to  meet  the  re- 
quirements for  expenses  and  matured  memberships,  the  ex- 
istence of  some  social,  charitable  or  benevolent  feature  is  not 
necessary  to  satisfy  the  act.  The  existence  or  non-existence  of 
the  features  mentioned  was  the  test  the  trial  court  applied  to 
the  case,  and  finding  that  defendant  was  void  of  any  such  fea- 
ture, decided  that  it  was  not  a  beneficiary  corporation  within 
the  meaning  of  the  act  under  consideration,  but  was  an  acci- 
dent insurance  company  furnishing  insurance  on  the  mutual 
assessment  plan,  hence  liable  to  the  requirements  of  the  gen- 
eral insurance  laws.  There  is  no  question  but  that  defendant 
answers  all  the  requirements  of  the  law  of  1891  as  to  mutuality 
of  risk.  Its  scheme  of  insurance  required  a  small  membership 
or  admission  fee  at  the  time  of  the  issuance  of  the  certificate 
of  membership  or  policy,  and  required  each  member  thereafter, 
during  the  life  of  its  membership,  to  contribute  to  the  funds  of 
the  corporation  on  the  basis  of  mutuality  between  members 
such  sums  as  might  be  demanded  by  its  board  of  directors  for 
the  purpose  of  paying  the  general  expenses  of  the  organization, 
and  the  expenses  of  paying,  adjusting,  compromising,  settling, 
or  defending  claims  for  benefits,  seven-twelfths  of  each  assess- 
ment to  be  devoted  to  the  latter  purpose,  and  the  balance  to 
the  former.  There  was  clearly  the  mutual  assessment  feature 
of  the  act  of  1891,  and  there  was  the  benefit  growing  out  of  the 
scheme  of  the  association,  which  contemplated  calls  for  con- 
tributions from  members,  determinable,  as  to  amount,  by  the 
actual  needs  of  the  association  in  order  to  furnish  relief  to  its 
members  according  to  their  insurance  contracts.  Those  char- 
acteristics alone,  the  trial  court  decided,  were  not  sufficient  to 
constitute  a  beneficiary  organization  furnishing  casualty  or 
life  insurance  on  the  mutual  assessment  plan. 

There  is  no  need  in  this  case  of  determining  the  precise 
meaning  of  the  term  "beneficiary or  "benefit"  as  descriptive  of 
a  species  of  insurance  corporations  or  societies.  It  would  be  a 
task  by  no  means  free  from  difficulty.  If  it  were  undertaken 
we  should  find  that  such  terms  have  not  always  been  used  in 
exactly  the  same  sense  in  legislative  enactment,  and  that  the 
question  has  usually  been  found  to  be,  in  the  adjudged  cases. 
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not  what  is  their  proper  signification  generally  speaking,  but 
in  what  sense  were  the  terms  used  by  the  framers  of  the  par- 
ticular law  under  consideration.  In  Bacon's  work  on  Benefit 
Societies  (sections  23  to  52,  inclusiye),  after  a  careful  review  of 
many  cases  on  the  subject,  it  is  said,  in  substance,  that  the 
business  of  benefit  societies  is  substantially  that  of  furnishing 
life  insurance;  that  the  predominant  feature  of  them  and  life 
insurance  companies  is  the  same,  as  to  the  payment  of  a  defi- 
nite sum  to  a  designated  beneficiary  on  the  death  of  a  member 
insured;  that  the  essential  difference  between  the  two  is  the 
manner  in  which  the  fund  is  accumulated  to  meet  matured 
claims.  In  life  insurance  companies  it  is  accumulated  by  the 
payment  of  certain  amounts  at  certain  intervals,  agreed  upon 
in  advance  and  presumed  to  be  suflScient,  based  upon  the  prob- 
able duration  of  human  life  and  the  value  of  the  use  of  the 
fund  till  needed  to  pay  the  expenses  of  qonducting  the  business 
of  the  company  and  the  claim  at  maturity,  and  also  the  hazard 
that  maturity  may  occur  short  of  the  period  of  an  average  life; 
while  the  fund  of  a  benefit  society  to  meet  matured  claims  is 
accumulated  as  required,  upon  some  plan  that  will  effect  the 
purpose  of  the  organization  and  meet  the  legitimate  demands 
upon  it  as  they  mature,  but  limit  the  calls  to  necessities  as 
they  arise.  In  the  latter  class  members  contribute  so  much  as 
is  necessary  to  satisfy  the  matured  claims  of  beneficiaries  for 
relief,  taking  into  account  the  emergency  fund,  if  there  be  one. 
In  the  former  class  the  policyholders  pay  certain  fixed  sums 
at  certain  fixed  intervals  in  consideration  of  an  agreement  on 
the  part  of  the  insurer  to  pay  a  certain  sum  to  a  designated 
beneficiary  upon  the  happening  of  a  specified  contingency. 
The  one  is  in  the  nature  of  relief  from  misfortune  at  the  mu- 
tual expense  of  all  the  members  of  the  association;  the  other 
is  in  the  nature  of  an  exchange  of  equivalents,  such  sum  of 
money  being  paid  in  from  time  to  time,  according  to  contract, 
as,  with  its  accumulations  less  a  proportional  expense  charge- 
able to  the  contract,  will  equal  the  amount  of  the  matured 
claim  at  the  end  of  an  average  life.  The  features  referred  to 
as  distinguishing  benefit  societies  from  life  and  accident  insur- 
ance companies  were  deemed  by  this  court  to  be  what  the  legis- 
lature had  in  mind  in  passing  the  act  of  1891,  when  called  upon 
to  construe  the  law  soon  after  its  enactment  in  the  case  of 
State  vs.  Root,  83  Wis.,  667.  It  was  there  held,  in  effect,  upon 
careful  comparison  of  the  different  parts  of  the  act  and  the 
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history  of  similar  legislation  in  this  State,  that  an  insurance 
organization  furnishing  the  kind  of  insurance  mentoned  in  the 
act,  upon  a  plan  that  required  the  policy  or  certificate  holders 
to  contribute  to  the  funds  of  the  association  to  meet  the  de- 
mands upon  it,  more  or  less  according  to  its  needs,  according 
to  the  determination  of  its  governing  body,  and  as  called  for 
by  them  in  the  manner  agreed  upon  in  the  insurance  con- 
tracts, was  a  beneficiary  association  furnishing  life  and  casu- 
alty insurance  on  the  mutual  assessment  plan.  The  presence 
or  absence  of  social,  charitable  or  benevolent  features  in  the 
organization  was  not  deemed  the  test  contemplated  by  the  law, 
but  whether  the  payment  of  matured  claims  was  dependent 
upon  the  contributions  of  members,  not  absolute  in  amount 
but  determinable  from  time  to  time,  to  some  extent,  at  least, 
by  the  governing  body  of  the  society,  according  to  its  needs. 

The  construction  of  the  law  of  1891,  given  as  stated,  doubt- 
less governed  its  administration  by  the  insurance  department 
of  the  State  from  the  time  the  decision  was  rendered  down  to 
about  the  time  of  the  commencement  of  this  litigation,  cover- 
ing a  period  of  several  years.  It  cannot  now  be  changed.  A 
construction  so  long  followed  must  be  considered  a  part  of  the 
legislative  enactment,  the  same  as  if  plainly  written  into  it 
onginally.  It  cannot  now  be  changed  by  construction  any 
more  than  plain  language  used  by  the  lawmaking  power  can  be 
added  to  or  taken  away  from  by  judicial  construction. 

It  follows  from  what  has  preceded  that  defendant  is  a  bene- 
ficiary corporation  furnishing  casualty  or  life  insurance  upon 
the  mutual  assessment  plan,  hence,  admittedly,  was  exempt 
from  the  general  insurance  laws  of  the  State  as  to  the  annual 
|300  license  fee,  except  for  the  first  license  year,  which  com- 
menced before  the  act  of  1891  went  into  effect.  As  to  that 
year,  appellant  claims  the  benefit  of  the  exemption,  notwith- 
standing the  license  was  issued  and  received  when  the  fee  of 
1300  was  required  to  entitle  its  holder  to  do  business  under  it, 
because  the  fee  which  it  then  conceded  was  required,  being  a 
sum  other  than  the  |300  fee,  was  not  actually  received  by  the 
State  from  defendant  till  two  days  after  the  change  in  the  law. 
The  mere  fact  that  the  commissioner  of  insurance  irregularly 
permitted  defendant  to  delay  payment  for  the  license  till  some 
days  after  it  was  issued  and  received,  did  not  postpone  its 
effect  so  as  to  entitle  defendant  to  the  benefit  of  the  subse- 
quent change  in  the  law.     The  commissioner  had  no  authority 
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to  extend  credit  to  defendant.  When  the  license  was  issued, 
received  and  retained  by  defendant,  the  right  of  the  State  to 
the  statutory  fee  of  f300,  as  the  law  then  existed,  became  fixed. 
The  trial  court  found  that  the  acceptance  of  the  license  pre- 
ceded the  change  in  the  law,  which  is  correct.  It  was  received 
and  retaibed  for  some  ten  days  before  the  then  conceded  fees 
were  transmitted  to  the  State,  and  before  the  publication  of 
the  new  law.  That  circumstance  amply  warranted  the  find- 
ing on  the  subject  of  the  acceptance  of  the  license^  It  follows 
that  defendant  became  liable  to  the  State  for  the  f300  fee  for 
the  period  covered  by  the  first  license,  and  for  that  amount 
with  interest,  it  was  liable  in  this  action  unless  the  claim  was 
extinguished  by  the  six-years'  statute  of  limitations,  which 
was  duly  pleaded. 

The  conclusive  answer  to  the  contention  that  the  statute  of 
limitations  pleaded  bars  the  claim  for  the  first  license  fee,  "m 
that  defendant  is  a  foreign  corporation,  and  has  never  been  a 
resident  of  this  State.  By  section  4231,  Kev.  St.,  it  is  excluded 
from  the  benefits  of  exemption  statutes.  We  are  not  unmind- 
ful of  the  fact  that  the  doctrine,  that  when  a  corporation,  pur- 
suant to  a  statutory  requirement,  maintains  an  attorney  in  the 
State  upon  whom  process  can  be  served  in  actions  commenced 
in  the  courts  of  this  State  to  enforce  causes  of  action  arising 
here,  it  is  a  resident  of  the  State  for  all  the  purposes  of  litiga- 
tion, and,  therefore,  entitled  to  the  benefit  of  exemption  stat- 
utes. Nevertheless,  it  seems  clear  that  such  doctrine  results 
from  a  judicial  reading  into  plain  statutes  words  of  exception 
not  found  there  or  contemplated  by  the  lawmaking  power,  in 
violation  of  that  inflexible  rule  that  courts  must  take  such  stat- 
utes and  enforce  them  as  they  find  them,  nothing  adding  there- 
to or  taking  therefrom.  Moreover,  notwithstanding  the  sugges- 
tion of  counsel  for  appellant  to  the  contrary,  it  is  considered 
that  in  Insurance  Co.  vs.  Fricke  (99  Wis.,  367),  it  was  held  by 
this  court  that  a  foreign  corporation  is  not  entitled  to  the  bene- 
fit of  our  statutes  of  limitations.  Such  benefit  was  insisted 
upon  in  that  case,  the  right  in  that  regard  was  considered  as 
one  of  the  material  points  for  decision  upon  one  theory  of  the 
ca«e,  and  the  proposition  was  decided  adversely  to  the  corpora- 
tion, though,  it  is  true,  on  another  theory,  the  court  held  that 
judgment  should  go  against  the  corporation  independent  of 
whether  it  was  or  was  not  a  resident  of  the  State  within  the 
meaning  of  the  limitation  exemption  act.    The  decision  of 
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the  question  here  presented,  however,  as  there  decided,  is 
deemed  binding  upon  the  court  under  the  doctrine  of  stare  de- 
cisis till  overruled.  What  was  said  was  the  judgment  of  the 
court  upon  a  matter  material  to  the  cause  in  one  view  of  it, 
and  a  matter  presented  for  decision.  The  result,  therefore, 
has  the  same  force  as  to  subsequent  litigation  as  if  such  matter 
were  the  sole  question  upon  which  the  cause  turned:  Brown 
vs.  Railway  Co.  (Wis.);  Trustees  vs.  Stocker,  42  N.  J.  Law,  115; 
Quackenbush  vs.  Railroad  Co.,  71  Wis.,  472;  Case  vs.  Hoffman, 
100  Wis.,  314,  338. 

If  the  question,  of  whether  the  mere  fact  that  a  corporation 
maintains  a  resident  attorney  upon  whom  process  can  be 
served  for  the  purpose  of  litigation  in  the  courts  of  this  State 
takes  such  corporation  out  of  the  general  exception  of  non- 
residents from  the  benefits  of  limitation  statutes,  were  pre- 
sented here  for  the  first  time,  the  change  in  section  4231,  made 
in  1897,  would  be  deemed  quite  sufficient  to  show  a  legislative 
purpose  not  to  give  non-residents,  generally,  the  legal  status 
of  residents  because  of  the  circumstances  mentioned,  and 
would  be  considered  controlling  if  the  statute  were  deemed 
open  to  the  operation  of  rules  of  construction.  That  amend- 
ment expressly  conferred  the  rights  of  a  resident  on  certain 
foreign  corporations  on  condition,  among  other  things,  of  their 
maintaining  a  resident  attorney  to  receive  service  of  process 
in  actions  commenced  in  this  State  on  causes  of  action  arising 
here.  That  special  exception  from  the  general  exclusion  of 
non-residents  from  limitation  privileges,  by  implication  shows 
that  the  legislature  supposed  all  non-residents  to  be  included 
in  the  exclusion,  not  mentioned  in  the  exception.  That  is  in 
accordance  with  a  very  familiar  rule  of  statutory  construction. 

The  judgment  of  the  circuit  court  is  reversed  and  the  cause 
remanded  with  directions  to  render  judgment  in  favor  of  the 
plaintiff  for  the  f300  license  fee,  which  should  have  been  paid 
by  defendant  for  its  first  license,  with  interest  thereon  from 
the  time  such  fee  was  due  to  the  State,  and  with  the  costs  of 
the  action  as  taxed  and  allowed. 

Cassodat,  C.  J.  (dissentdng). 
Although  the  legislature  had  plenary  power  to  prescribe  the 
conditions  upon  which  foreign  insurance  companies  might  be 
allowed  to  do  business  in  this  State,  yet  I  dissented  in  Insur- 
ance Co.  vs.  Fricke  (99  Wis.,  376-378),  on  the  ground  that  the 
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statute  was  not  sufficiently  broad  to  authorize  the  commis- 
sioner of  insurance  to  exact,  as  a  condition  precedent  to  the  is- 
suance of  a  new  license,  the  payment  of  a  fee  which,  as  the 
statute  has  recently  been  construed  by  this  court,  might  have 
been  exacted  in  granting  a  license  which  had  long  before  ex- 
pired, but  which  was  never  in  fact  exacted.  The  case  at  bar  is 
a  straight  action  of  assumpsit,  and  it  is  held  that  the  State 
may  recover  in  this  action  on  contract  |300,  as  a  license  fee  for 
the  year  1891,  which  the  insurance  commissioner  never  until 
recently  exacted,  nor  supposed  he  had  any  right  to  exact,  and 
which  the  defendant  never  promised  to  pay.  Under  such 
circumstances,  I  am  unable  to  perceive  upon  what  theory  the 
defendant  can  be  held  liable  for  the  amount  mentioned  upon 
an  implied  contract,  to  which  the  defendant  never  assented, 
and  which,  in  fact,  was  never  made. 
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SUPREME  TENT,  KNIGHTS  OF  THE  MACCABEES  \ 
OF  THE  WORLD.*  / 

The  by*  laws  of  a  fraternal  sociej^,  provided  that  a  defaaltini;  member  should 
be  reported  as  suspended.  The  uieiiiber  died  from  an  accident  on  the  day 
his  wife  forwarded  an  assessment  that  had  been  delayed  in  payment.  A 
similar  previous  delay  had  been  followed  by  a  threat  of  suspension,  and 
payment  had  been  made.    No  report  of  suspension  was  made. 

Held,  That  the  facts  Justified  a  finding  that  the  by-law  had  been  waived. 

Held,  That  a  fraternal  society  cannot  by  its  by-laws  make  the  officers  of  a 
branch,  agents  of  the  insured,  nor  shut  up  a  member  to  a  decision  of  its 
own  tribunals  as  to  liability  and  preclude  resort  to  the  courts. 

Benj.  J.  Klene,  and  F.  H.  Bacon,  for  Appellant, 
LuBKB  &  MuENGH  and  L.  K  Walther,  for  Respondent. 

Valliant,  J.  (after  stating  the  facts). 
1.  That  the  plaintiff's  husband  was  delinquent  on  the  Sep- 
tember assessment,  by  the  strict  rules  of  the  order,  is  undis- 
puted, and,  if  the  strict  compliance  with  those  laws  in  that  re- 
spect was  not  waived  by  the  defendant,  the  plaintiff  cannot 

*Daoision  rendered,  July  12. 1899.    The  feots  laffioiently  appear  in  the  Syllabne.— [Ed.  Iks. 
L.  J. 

VOL.XXVllI-61. 
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recover;  and,  on  the  other  hand,  if  Btrict  compliance  was 
waived,  she  is  not  precluded  on  that  account.  A  fraternal  so- 
ciety, doing  a  limited  life  insurance  business  as  the  law  per- 
mits, may  waive  the  provisions  of  its  own  law  in  regard  to  for- 
feiture of  the  insurance  on  account  of  failure  to  pay  premiums 
within  the  strict  requirement.  "The  general  rules  of  waiver 
or  forfeiture  are  the  same  in  association  insurance  as  in  ordin- 
ary insurance:"  Hirs.  Prat.  Soc,  34;  Bac.  Ben.  Soc.,  434;  Har- 
vey vs.  Grand  Lodge,  50  Mo.  App.,  472;  Chad  wick  vs.  Order  of 
Triple  Alliance,  56  Mo.  App.,  463;  Grand  Lodge  vs.  Beneau,  75 
Mo.  App.,  402.  A  member  of  such  a  society  is  presumed  to 
know  its  laws,  and  the  contract  of  insurance  is  to  be  construed 
as  having  been  made  under  the  limitations  of  those  laws.  But 
a  member  has  a  right  to  look  to  the  general  conduct  of  the  so- 
ciety itself  in  respect  of  the  observance  of  its  laws, — particu- 
larly those  relating  to  his  own  duties;  and  if  the  society,  by  its 
conduct,  has  induced  him  to  fall  into  a  habit  of  non-observance 
of  some  of  its  requirements,  it  cannot,  without  warning  to  him 
of  a  change  of  purpose,  inflict  the  penalty  of  failure  of  strict 
observance.  A  member  dealing  with  a  subordinate  officer  of 
the  society,  knowing  his  duties  to  be  prescribed  by  law,  has  no 
right  to  rely  upon  the  act  of  that  officer,  if  he  should  attempt 
to  waive  a  requirement  which,  under  the  law,  he  has  no  right 
to  waive.  But  when  he  has  dealings  of  that  kind  with  such 
officer,  and  those  dealings  are  of  such  a  nature  as  that  they 
must  pass  under  the  observation  of  those  who  have  in  charge 
the  ultimate  management  of  the  company's  affairs  to  such  an 
extent  as  to  justly  induce  the  member  to  believe  that  the  prac- 
tice is  approved  by  the  company  itself,  the  company  is  estop- 
ped to  take  advantage  of  the  situation.  It  is  essential  to  the 
life  of  these  societies  that  the  members  pay  the  assessments 
promptly,  as  their  laws  require.  As  a  general  rule,  it  is  cheap 
insurance, — its  cost  is  calculated  at  the  lowest  rate  at  which  it 
can  be  carried;  and  if  the  society  is  lax,  and  its  officers  carry 
the  sentimental  feature  of  its  organization  too  far  into  its 
business  management,  it  is  liable  to  fail  of  its  beneficent  pur- 
pose. But  the  duty  of  guarding  against  such  misfortune  is 
primarily  on  the  officers  who  are  intrusted  with  its  manage- 
ment, at  the  head;  and,  if  they  permit  lax  dealing  of  their  sub- 
ordinate officers  to  the  degree  of  misleading  a  member,  the  re- 
sponsibility must  rest  upon  the  society.  These  principles  of 
law  are  amply  illustrated  in  the  authorities  cited  in  the  briefs 
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of  counsel,  but  they  are  so  manifest  that  citation  of  authority 
to  support  them  is  unnecessary. 

Now,  what  are  the  facts  of  this  case,  calling  for  the  applica- 
tion of  those  principles?  Plaintiff's  husband  became  a  mem- 
ber in  June,  1893,  and  paid  one  assessment.  No.  89,  which  car- 
ried him  without  reproach  to  July  1st.  On  that  day  another 
assessment  was  due,  of  which  the  members  had  30  days  to 
make  payment.  On  July  31st,  that  assessment  not  having 
been  paid,  plaintiff's  husband,  strictissimi  juris,  stood  sus- 
pended; and,  if  the  law  in  that  respect  had  been  observed, 
within  two  days  thereafter  the  record  keeper  would  have  in- 
formed .the  supreme  record  keeper  and  the  commander  of  the 
local  tent,  in  open  tent,  and  on  the  1st  of  August  the  keeper  of 
finance  and  record  keeper  of  the  tent  would  have  forwarded  to 
the  supreme  record  keeper  their  monthly  reports,  together 
with  the  amount  collected  of  the  July  assessment,  showing  all 
those  who  were  suspended  for  non-payment  of  the  same;  and 
after  that  it  was  the  duty  of  the  record  keeper  of  the  tent  to 
notify  the  plaintiff's  husband  that  he  was  in  arrears.  But,  in- 
stead of  complying  with  the  law,  the  record  keeper  and  the 
finance  keeper  made  no  report  until  August  30th,  and  plain- 
tiff's husband  having  in  the  meantime,  on  August  24th,  paid 
the  July  assessment,  no  indication  of  his  suspension  was  given, 
no  report  of  it  was  made  to  the  supreme  record  keeper,  nor  to 
the  commander  in  open  tent;  and  no  other  notice  had  been 
given  the  member  that  he  was  in  arrears.  The  only  communi- 
cation sent  him  in  reference  to  the  July  assessment  was  the 
letter  of  Mr.  Stevens, — whether  written  in  his  capacity  as 
deputy  supreme  commander,  or  as  record  keeper,  does  not  ap- 
pear,— dated  September  22,  1893,  in  which  the  writer  misin- 
forms the  member  that  that  assessment  would  become  due 
August  10th.  This  was  misinformation,  to  this  extent:  The 
last  day  on  which  the  payment  could  be  made  without  incur- 
ring the  penalty  of  suspension  was  July  31st;  but,  after  being 
suspended,  he  had  10  days  in  which,  without  action  of  the  tent, 
he  could  pay  the  assessment  and  tent  dues,  and  become  rein- 
stated. But  of  notice  that  he  was  in  arrears  he  had  none.  The 
payment  of  No.  90,  on  August  24th,  was  to  the  finance  keeper, 
in  the  presence  of  Mr.  Stevens,  deputy  supreme  commander 
and  record  keeper  of  the  tent,  and  no  physician's  certificate  was 
demanded  or  given.  The  conduct  of  these  officers  in  reference 
to  the  August  assessment.  No.  91,  was  the  same,  except  that  on 
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September  20th  the  finance  keeper  wrote  the  plaintifTs  huB- 
band  that  he  mast  pay  the  asBessment  before  September  25th; 
otherwise,  he  "would  be  saspended.  This  was,  again,  misin- 
formation, leading  him  to  believe  that  he  had  until  the  date 
named,  without  condition,  in  which  to  make  the  payment, 
whereas  by  law  he  was  in  default  August  Slst,  and  stood  sus- 
pended, if  the  law  had  been  enforced.  The  date  of  the  jwty- 
ment  of  the  August  assessment  is  not  given,  but  the  letter 
would  indicate  that  it  was  between  the  20th,  the  date  of  the 
letter,  and  the  27th  of  September,  the  date  on  which  the  report 
was  forwarded  to  the  supreme  record  keeper.  And  so  of  the 
September  assessment.  The  1st  of  October  came.  PlaintiflTs 
husband  was  in  default,  but  no  action  was  taken  to  enforce  the 
law  in  reference  to  suspensions,  if  any  action  was  necessary, 
or  to  place  the  fact  of  record  as  the  law  required;  and  the  re- 
port that  should  have  gone  in  to  the  supreme  record  keeper  on 
October  1st  was,  like  those  preceding  it,  withheld.  On  October 
26th  plaintiff's  husband  bought  a  postoffice  order  for  the 
amount  of  the  September  assessment,  and  inclosed  it  in  a  let- 
ter to  the  finance  keeper  duly  mailed  to  his  address,  and  it  was 
received  by  him  in  due  course  of  mail.  The  two  letters  that  he 
had  received — one  from  the  record  keeper,  in  relation  to  the 
July  assessment,  and  the  other  from  the  finance  keeper,  in  re- 
lation to  the  August  assessment — indicated  that  the  amount^ 
respectively  named  should  be  remitted  by  mail.  There  can  be 
no  doubt,  from  their  former  course  of  business,  but  that  this 
last  payment  would  have  been  retained,  and  the  plaintiff's  hus- 
band carried  on  the  rolls  as  a  member  in  good  standing,  if 
nothing  bad  happened  to  make  it  to  the  interest  of  the  defend- 
ant to  act  otherwise.  But,  on  the  same  day,  after  he  had 
mailed  the  letter  containing  the  postoffice  money  order,  the 
plaintiff's  husband  was  accidentally  killed;  and,  that  fact  com- 
ing to  the  knowledge  of  the  tent  officers,  they  took  legal  ad- 
vice, and  inclosed  the  money  order  in  a  letter  by  mail,  ad- 
dressed to  his  widow,  the  plaintiff,  but  she  refused  to  accept  it. 
Although  the  plaintiff's  husband  was  chargeable  with  knowl- 
edge of  the  law  of  the  society,  yet  he  also  knew  that  during  the 
period,  at  least,  of  his  connection  with  the  order,  those  laws 
were  never  enforced ;  and  the  practice — the  unvaried  practice, 
so  far  as  he  was  concerned — was  not  to  enforce  the  law  as 
written,  and  the  circumstances  show  that  he  acted  in  accord- 
ance with  that  practice.    Now,  if  this  practice  was  limited  to 
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the  members  and  officer  of  the  subordinate  lodge  with  whom 
he  had  the  dealings,  and  there  was  no  knowledge  of  it  or  ac- 
quiescence in  it  by  the  supreme  lodge,  the  latter  would  not  be 
estopped  by  it.  .  Did  the  practice  in  this  case  go  any  further 
than  the  subordinate  lodge?  It  was  certainly  known  and  par- 
ticipated in  by  the  deputy  supreme  commander  for  that  State, 
because  he  was  at  the  same  time  record  keeper  of  the  tent, 
whose  duty  it  was  to  make  the  reports,  and  who,  as  we  have 
seen,  withheld  them,  contrary  to  law,  until  it  suited  him  to  for- 
ward them.  The  supreme  commander  was  the  chief  officer  of 
the  society,  and  it  was  expressly  provided  that  his  duties  were 
^*to  enforce  all  laws  thereof;"  and  "deputy  supreme  command- 
ers are  the  representatives  of  the  supreme  commander  in  the 
territory  under  their  jurisdiction,"  and  they  are  required  to 
^ve  bond  for  the  faithful  performance  of  their  duties.  Knowl- 
edge of  the  deputy  supreme  commander  was  knowledge  of  the 
supreme  commander  himself.  The  officer  next  in  importance 
was  the  supreme  record  keeper.  He  said  in  his  deposition 
that  he  knew  by  hearsay  that  the  officers  of  subordinate  tents 
were  in  the  habit  of  indulging  their  members  beyond  the  time 
limited  by  law  for  making  their  payments,  but  he  had  no  per- 
sonal knowledge  of  it.  He  only  knew  the  actions  of  the  sub- 
ordinate tents  and  their  officers  by  their  monthly  reports.  He 
knew  how  many  members  there  were  in  a  tent,  and,  when  a  re- 
port came,  if  it  covered  the  amount  due  for  that  number  of 
members,  he  was  satisfied;  if  not,  he  investigated.  If  there 
was  any  indulgence  of  a  member  in  this  tent,  the  witness  knew 
nothing  of  it.  Yet  he  said  he  knew  that  the  reports  covering 
assessments  Nos.  90,  91,  and  92,  which  were  due  the  1st  days 
of  August,  September,  and  October,  did  not  reach  him  until  a 
month  after  they  were  respectively  due.  Why  did  he  let  them 
go  so  long?  The  law  required  the  money  to  be  collected  and 
in  the  hands  of  the  officers  of  the  subordinate  tent  on  the  last 
day  of  the  month  for  which  it  was  called.  On  that  day  the  de- 
linquents were  to  be  suspended,  and  on  the  next  day  the  report 
•and  remittance  should  be  forwarded.  He  either  knew  what 
was  going  on,  or  wilfully  shut  his  eyes  to  it.  In  point  of  fact, 
•so  far  as  the  record  of  this  defendant's  membership  is  con- 
cerned, both  in  the  supreme  tent  and  the  subordinate  tent,  the 
plaintiff's  husband  stood  on  the  books  as  a  member  in  good 
standing.  The  first  entry  on  any  record  against  him  was  made 
after  he  was  dead. 
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It  is  contended  by  coansel  for  defendant  that  one  or  two  in- 
stances are  not  sufficient  to  constitute  a  course  of  dealing 
which  would  amount  to  an  estoppel  or  a  waiver.  The  Supreme 
Court  of  the  United  States  approved  an  instruction  to  the  jury 
in  which  this  was  said  by  the  trial  judge:  "Of  course,  we 
speak  by  our  actions  just  as  much  as  we  do  by  our  words;  and 
although  there  may  be  no  word  spoken  (no  written  word)  de- 
claring a  waiver,  yet  it  may  be  that  a  man,  by  his  conduct  (his 
course  of  dealing)  justly  and  fairly  leads  the  other  party  to  be- 
lieve that  he  does  not  care  about  a  strict  compliance.  That  is 
what  the  plaintiff  says  was  the  case  here, — that,  while  the  con- 
tract reads,  payment  must  be  made  on  specified  days,  yet  the 
company  did  not  insist  on  such  payment;  it  did,  when  her 
husband  was  alive  and  well,  take  the  dues  from  him  after  the 
time  specified,  and  permit  the  policy  to  continue  in  force;  and 
that  it  did  so  until  he  had  a  right,  as  a  reasonable  man,  to  be- 
lieve, and  did  in  fact  believe,  that  that  was  to  be  the  rule  in  the 
future.  I  do  not  think  that  any  particular  number  of  in- 
stances— one  or  more — can  be  said,  as  a  matter  of  law,  to  make 
or  not  make  a  waiver.  It  is  a  question  for  you,  as  reasonable 
men,  to  consider,  what  did  the  company  intend?  what  would 
its  conduct  make  a  reasonable  man  believe  in  reference  to  it?'^ 
Insurance  Co.  vs.  Unsell,  144  U.  S.,  439,  loc.  cit,  448.  In  that 
same  case  that  court  quotes  from  one  of  its  former  decisions: 
"We  have  recently,  in  the  case  of  Insurance  Co.  vs.  Norton  (96 
U.  S.,  234),  shown  that  forfeitures  are  not  favored  in  law,  and 
that  courts  are  always  prompt  to  seize  hold  of  any  circum- 
stances that  indicate  an  intention  to  waive  a  forfeiture."  This 
is  no  new  doctrine  in  this  State:  Hanley  vs.  Association,  69 
Mo.,  380;  Froehlich  vs.  Insurance  Co.,  47  Mo.,  406. 

Under  the  circumstances  of  this  case,  there  was  ample  justi- 
fication for  submitting  the  question  of  waiver  to  the  jury,  and 
the  evidence  well  sustains  the  verdict. 

2.  The  laws  of  the  order  declare  the  subordinate  tent  and 
the  officers  thereof  to  be  the  agents  of  the  member  in  his  deal- 
ings with  the  supreme  tent.  But  there  is  no  merit  in  the 
proposition.  The  law  will  determine  whose  agent  one  is,  not 
from  the  mere  declaration  that  he  is  the  agent  of  the  one  or  the 
other,  but  from  the  source  of  his  appointment,  and  the  nature 
of  the  duties  he  is  appointed  to  perform:  Schunck  vs.  Gegen- 
seitiger  Wittwen  und  Waisen  Fond,  44  Wis.,  369. 
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3.  The  second  instruction  given  is  criticised  by  the  learned 
counsel  for  defendant  because  it  contains  the  expression  as  to 
Ihe  proof  "to  the  satisfaction  of  the  jury."  We  see  nothing 
objectionable  in  that  expression.  In  the  case  cited  in  support 
of  the  objection,  the  Kansas  City  Court  of  Appeals  cautioned 
the  trial  court,  in  remanding  a  case,  that  it  would  be  better,  on 
the  retrial,  not  to  use  the  expressions  "to  the  full  satisfaction 
of  the  jury,"  and  "  clear  preponderance  of  the  testimony."  It 
was  the  adjectives  that  court  objected  to,  but  the  case  was  not 
reversed  on  that  ground:  Scott  vs.  Allenbaugh,  50  Mo.  App., 
130.  The  instruction  is  also  criticised  for  the  use  of  the  ex- 
pression "when  due,"  in  reference  to  the  assessments,  without 
taking  into  consideration  the  30  and  10  days  of  grace.  It  is 
impossible,  under  the  evidence,  that  the  jury  could  have  been 
misled  by,  or  have  misunderstood,  that  expression.  The  time 
when  due,  as  used  all  through  the  trial,  included  the  days  of 
grace.  It  is  also  insisted  that  the  instruction  was  erroneous 
in  submitting  the  question  of  waiver  to  the  jury  at  all,  because 
the  acts  mentioned  were  indulgences  to  the  member  by  his  own 
agent.  We  have  already  discussed  that  proposition.  The 
learned  counsel  also  thinks  there  is  a  conflict  between  instruc- 
tions 2  and  5.  In  the  one  the  jury  are  told  that,  if  they  find 
certain  facts,  they  may  infer  a  waiver.  In  the  other,  they  are 
told  that  the  mere  receiving  of  one  assessment  out  of  time 
would  not  bind  the  defendant  to  continue  to  do  so.  The  theo- 
ries advanced  in  instructions  B,  C,  and  D  are  discussed  at 
length  above,  and  being  in  conflict  with  the  views  herein  ex- 
pressed, they  were  properly  refused. 

4.  The  last  proposition  of  defendant  is  that  the  laws  of  the 
order  made  the  board  of  trustees  and  the  supreme  tent  the 
tribunals  to  hear  and  determine  this  controversy,  and  no  suit 
at  law  will  lie.  This  point  is  argued  on  behalf  of  defendant  as 
if  the  laws  of  the  society,  taken  as  a  part  of  the  contract,  con- 
stitute an  agreement  to  submit  the  controversy  that  might 
arise  out  of  it  to  arbitration.  But  the  by-laws,  taken  as  a  part 
of  the  contract,  do  not  have  any  of  the  elements  of  an  agree- 
ment for  arbitration.  They  purport  merely  to  make  the  de- 
fendant the  judge  in  its  own  case, — ^to  determine  the  whole 
controversy  between  it  and  the  plaintiff.  That  such  an  agree- 
ment is  invalid,  requires  no  argument.  A  society  like  the  de- 
fendant has  a  dual  character,-^social  and  business.  Courts 
will  not  entertain  a  suit  to  enforce  mere  social  rights  of  a  mem- 


Digitized  by 


Google 


808  United  States  Circuit  Court  of  Appeals.  [Sefi^ 

her  in  such  a  society,  but  his  rights  as  a  policyholder  are  as 
much  under  the  protection  of  the  law  as  any  property  right. 
A  member^s  interests  in  these  two  sides  of  the  society  may,  to 
a  great  degree,  depend  on  each  other.  If  one's  right,  under 
the  laws  of  the  society,  to  hold  a  benefit  certificate,  depends  on 
his  maintaining  his  standing  as  a  social  member,  and  if  he 
should  be  expelled  by  the  society  for  a  violation  of  its  ruies 
governing  its  social  conduct,  a  question  might  be  presented  as 
TO  whether  or  not  the  judgment  of  the  society  was  final  and 
conclusive  of  his  rights  as  a  policyholder.  But  no  such  ques- 
tion is  in  this  case.  The  only  questions  that  are  involved  here 
are  those  relating  to  the  rights  of  the  parties  growing  out  of 
the  business  side  of  the  defendant's  organization.  As  to  those 
']uestions,  the  defendant  cannot  bind  its  members  to  submit  to 
its  judgment.  We  find  no  error  in  the  record,  and  the  judg- 
ment of  the  circuit  court  is  affirmed.     All  concur. 


UNITED  STATES  CIRCUIT  COURT  OF  APPEALS, 

Srcond  Circuit. 


ROGERS 

r«. 

uETNA  INS.  CO.,  op  Hartfoiid.* 

Negligence  is  no  defense  against  an  insurance  contract  unless  specifically 
made  so. 

The  owner  of  a  tug  was  insured  against  such  accidental  damage  by  collision 
as  he  might  be  legally  liable  lor.  'I'he  tug  was  warranted  not  to  f^o  out 
of  the  usual  channels  with  her  tow,  and  the  owner  warranted  the  contract 
to  be  free  from  ignonince  or  want  of  oitlinary  care  or  skill  on  the  part 
of  the  master  or  pilot. 

Held,  That  the  want  of  skill  or  care  applied  only  to  going  to  or  from  some 
port  which  the  master,  through  ignorance,  should  not  have  attempted,  and 
not  to  a  partially  intoxicated  condition  of  the  pilot  which  was  not  dis- 
covered at  the  time. 

The  policy  provided  that  the  suit  must  be  brought  within  a  year,  and  that  the 
liability  of  the  owner  must  be  first  legally  established. 

Held,  That  the  limitation  did  not  commence  until  the  required  proofs  of  loss 
could  be  furnished  from  a  judicial  finding  as  to  the  vessel's  liability. 

LeRot  S.  GovB,/</r  Appellant, 
Nelson  ZabeiskiEj/ot  Apjjellee, 

Wamjlce,  C.  J. 
June  14,  1891,  near  midnight,  a  collision  occurred  between 
the  libelant's  steam  tug,  F.  W.  Devoe,  and  the  yacht  Amelia, 

«  Decision  r»'ndered.  May  25, 1899. 
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in  the  North  River,  and  as  a  result,  the  yacht  sank,  and  two 
of  the  persons  on  board  of  her  were  drowned.  The  Aetna  In- 
surance Company  had,  by  its  policy  dated  February  12,  1891, 
insured  the  libelant  "and  others  on  account  of  whom  it  may 
concern,  loss  payable  to  him  or  order"  in  the  sum  of  |2,500, 
against  such  loss  or  damage  as  the  steam  tug  might  ''  become 
legally  liable  for  from  accident  caused  by  collision."  That 
policy  was  in  force  at  the  time.  Prompt  notice  of  the  disaster 
was  duly  given  by  the  libelant  to  the  insurance  company  pur- 
suant to  the  terms  of  the  policy.  Within  a  week  or  10  days 
thereafter  the  libelant  instituted  proceedings  in  rem  in  the 
District  Court  of  the  United  States  for  the  Southern  District 
of  New  York  for  the  limitation  of  his  liability  as  owner  of  the 
steam  tug.  In  that  suit  the  owners  of  the  yacht,  as  well  as 
other  persons  having  claims  arising  from  the  collision,  were 
served  with  process,  and  appeared,  and  the  question  of  the  re- 
sponsibility of  the  tug  was  litigated;  and  it  was  adjudged  that 
the  libelant  was  liable  for  the  collision  and  the  damages  and 
injury  arising  therefrom  to  the  extent  of  his  interest  in  the  ves- 
sel, and  the  damages  sustained  by  the  owner  of  the  yacht  and 
the  other  claimants  were  agreed  upon  between  the  parties,  and 
the  vessel  was  sold,  and  the  proceeds  distributed  pro  rata 
among  those  entitled  thereto.  In  this  proceeding  the  libelant 
employed  as  his  attorneys  a  law  firm  who  had  been  accus- 
tomed to  represent  the  insurance  company  in  its  litigations. 
They  undoubtedly  supposed  that  they  were  representing  its  in- 
terests as  well  as  those  of  the  libelant  in  the  proceeding.  At 
the  termination  of  the  proceedings,*  however,  the  insurance 
company  repudiated  any  connection  with  the  proceeding,  and 
all  liability  for  the  loss,  and  on  June  3,  1893,  proofs  of  loss 
were  served  on  the  company  by  the  libelant.  In  the  following 
month  he  filed  the  libel  in  the  present  cause  to  recover  the  loss 
insured  by  the  policy.  The  insurance  company  alleges  as  de- 
fenses that  the  master  or  pilot  in  command  and  charge  of  the 
tug  at  the  time  pf  the  collision  was  incompetent  and  unfit  to 
navigate  her,  and  was  intoxicated  at  the  time,  and  when  she 
started  on  the  voyage  upon  which  the  collision  occurred;  that 
the  damages  and  injuries  which  resulted  from  the  collision 
arose  on  the  part  of  the  steam  tug,  her  owner,  master,  or  pilot, 
and  the  persons  in  charge  of  her  navigation,  from  a  want  of 
ordinary  care;  that  the  policy  of  insurance  provided  that  all 
claims  thereunder  should  be  void,  unless  prosecuted  within  12 
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months  from  the  date  of  the  loss,  and,  libelant  not  having 
prosecuted  said  alleged  claim  within  said  12  months,  the  policy 
and  all  claims  under  it  were  void;  that  the  alleged  proofs  of 
loss  claimed  to  have  been  furnished  by  the  libelant  were  not 
in  proper  form,  nor  such  proofs  as  the  company  was  entitled  to 
have  from  the  libelant;  and  that,  if  at  the  time  the  policy  was 
issued  the  libelant  was  owner  of  the  tug,  it  never  took  effect 
inasmuch  as  it  was  issued  to  him  ^^  and  others  as  owners  of  the 
said  steam  tug."  The  court  below  decreed  in  favor  of  the 
libelant. 

An  examination  of  the  record  of  this  appeal  discloses  a  meri- 
torious demand  against  an  insurance  company,  and  defenses 
by  the  company  which  are  not  creditable  to  the  sense  of  jus- 
tice of  its  officers. 

The  proofs  show  that  the  tug  was  in  command  of  a  duly- 
licensed  master.  Her  navigation  at  the  time  was  in  charge  of 
the  mate,  one  Walch,  who  was  a  duly-licensed  pilot.  Walch 
had  taken  the  wheel  when  the  tug  started  on  the  voyage,  the 
master  being  with  him  at  the  pilot  house  at  the  time.  He  had 
just  come  aboard,  and  was  undoubtedly  under  the  influence  of 
liquor,  but  not  sufficiently  to  attract  the  notice  of  the  master. 
It  required  skillful  management  to  take  the  tug  out,  the  exit 
from  her  slip  being  obstructed  by  a  tow  of  ice  barges.  After 
Walch  had  accomplished  this,  the  master  went  off  duty  to 
sleep.  The  collision  occurred  within  half  an  hour  later,  and 
was  caused  by  the  gross  carelessness  of  Walch  who,  by  that 
time,  was  so  intoxicated  as  to  be  incapable  of  performing  his 
duties  properly.  There  is  no  evidence  that  either  the  master 
or  the  pilot  was  incompetent  or  unskillful  in  their  vocation,  or 
were  not  in  good  repute,  and  none  to  impute  any  fault  or  re- 
missness to  the  libelant  in  employing  either  of  them.  It  is  no 
defense  to  a  contract  of  insurance  that  the  loss  occurred 
through  the  negligence  of  the  assured,  or  of  his  servants,  un- 
less the  contract  expressly  constitutes  such  negligence  a  de- 
fense. One  of  the  principal  objects  which  the  assured  has  in 
view  in  effecting  an  insurance  is  protection  against  casualties 
accruing  from  these  causes:  Aug.,  Ins.,  §  125.  The  policy  con- 
tains a  warranty  that  the  tug  "  shall  at  all  times  be  in  charge 
of  and  commanded  by  a  duly-licensed  pilot  or  captain.  It 
contains,  also,  the  following  :-7- 

"  Warranted  by  the  assured  that  the  said  steam  tug,  with 
her  tow,  shall  not  go  out  of  the  regular  and  usual  channels, 
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and  also  warranted  free  from  loss,  damages,  or  expense 
caused  by  or  arising  from  so  doing,  or  from  ignorance  on  the 
part  of  the  master  and  pilot  as  to  any  port  or  place  the 
steam  tug  may  use,  or  from  want  of  ordinary  care  or  skill." 

It  is  insisted  by  the  insurance  company  that  there  was  a 
breach  of  the  warranty  against  loss  arising  "from  want  of  or- 
dinary care  and  skill."  The  collision  undoubtedly  occurred 
through  want  of  ordinary  care  or  skill,  and,  if  it  is  the  mean- 
ing of  the  policy  that  the  insurance  company  shall  not  be  lia- 
ble in  any  such  case,  the  proofs  establish  a  defense.  But  this 
warranty  is  found  in  a  contract  which  has  no  other  purpose 
than  to  indemnify  the  assured  against  the  loss  which  he  may 
sustain  through  the  improper  navigation  of  his  own  vessel, 
and,  as  such  a  loss  cannot  arise  in  any  other  way,  or  from  any 
other  cause,  than  the  want  of  skill  or  care  of  those  in  charge, 
the  contract  would  be  of  no  value  to  him,  and  would  be  nuga- 
tory as  to  the  insurance  company,  if  the  warranty  is  given  the 
effect  claimed  for  it.  It  was  probably  inserted  where  it  is 
found  with  the  purpose,  on  the  part  of  the  Aetna  Ins.  Co.,  of 
escaping  any  liability  in  the  event  of  a  loss,  if  it  should  see  fit 
to  do  so.  But  it  is  inserted  in  a  part  of  the  policy  where  it 
would  not  naturally  convey  that  meaning  to  the  assured.  It 
is  made  part  of  a  comprehensive  warranty  expressed  to  exoner- 
ate the  insurance  company  against  the  risks  that  may  intervene 
if  the  tug,  with  her  tow,  is  taken  out  of  the  regular  towing 
channels,  or  to  any  port  or  place  where  the  master  or  pilot, 
through  ignorance  or  inexperience,  ought  not  to  undertake  her 
navigation.  Upon  no  rule  of  construction  can  it  be  permitted 
to  extend  to  defeat  the  whole  end  and  aim  of  the  contract.  It 
must  be  given  an  interpretation  most  favorable  to  the  assured. 
We  construe  it  as  though  it  read  "warranted  free  from  loss 
arising  from  ignorance  or  want  of  ordinary  skill  or  care  on  the 
part  of  the  master  or  pilot  as  to  any  port  or  place  the  steam 
tug  may  use."  The  defense  that  the  suit  was  not  brought 
within  the  time  limited  by  the  policy  is  founded  upon  a 
provision 

"That  all  claims  under  this  policy  shall  be  void,  unless 
prosecuted  by  suit  at  law  within  twelve  months  after  the 
date  of  the  loss,  any  statute  of  limitation  to  the  contrary 
notwithstanding." 

The  policy  also  contains  a  provision  that  the  company  shall 
not  be  liable  for  any  loss  or  damage. 
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"Unless  the  liability  of  the  said  steam  tug  for  such  loss 
or  damage  is  determined  by  a  suit  at  law,  or  otherwise,  as 
this  company  may  elect/' 

It  contains  another  provision  that  "losses  shall  be  payable 
sixty  days  after  proofs  of  such  loss  or  damage  and  of  the 
amount  thereof."  It  contains  no  provision  requiring  the 
proofs  of  loss  to  be  presented  within  any  specified  period.  The 
condition  requiring  suit  to  be  brought  within  one  year  must 
of  course,  be  read  with  the  other  conditions,  and  it  is  to  be  so 
construed,  if  possible,  as  to  render  all  of  them  consistent  and 
harmonious.  By  one  of  them  no  cause  of  action  can  arise  un- 
der the  policy  until  the  assured  has  established,  by  legal  pro- 
ceedings, the  liability  of  his  vessel  for  the  damage  caused  by 
the  collision.  This  he  might  be  unable  to  do  within  a  year, 
as  in  the  ordinary  course  of  legal  proceedings,  prosecuted  with 
du^  promptness  and  vigor,  it  is  frequently  impossible  for  a 
party  to  procure  an  adjudication  in  a  litigated  controversy 
within  that  period.  Does  the  policy  mean  that,  in  the  event 
he  is  unable  to  do  so,  the  assured  is  to  bear  the  loss,  and  the 
company  is  not  to  be  liable  at  all?  It  can  only  be  given  this 
meaning,  that  it  was  devised  by  the  company  as  a  trap  for  the 
unwary,  for  no  sane  man  would  understandingly  accept  such  a 
policy.  Common  sense  and  common  decency  forbid  a  con- 
struction which  would  permit  the  limitation  to  be  operative 
during  the  period  before  the  cause  of  action  arises.  In  Hay 
vs.  Insurance  Co.,  Chief  Justice  Church,  in  considering  a  simi- 
lar condition,  observed  that  it  seemed  "absurd  to  suppose  that 
the  parties  intended  to  fix  a  limitation  of  time  for  bringing  an 
action,  so  that  by  compliance  with  other  conditions  of  the 
policy  the  whole  time  might  elapse,  and  thus  result  in  depriv- 
ing the  party  of  the  right  to  bring  any  action :"  77  N.  Y.,  243. 
Statutes  limiting  the  time  of  commencing  action  never  receive 
such  a  construction.  We  have  no  doubt  that  the  limitation 
applies  to  a  loss  that  has  been  judicially  determined,  and  be- 
gins to  run  from  the  date  of  the  determination.  After  the 
cause  of  action  thus  arises,  the  other  condition  of  the  policy 
becomes  operative,  and,  unless  proofs  of  loss  have  been 
waived,  an  action  upon  the  policy  cannot  be  brought  until  60 
df^ys  after  proofs  of  the  amount  of  loss  are  served.  Then,  and 
not  until  then,  the  limitation  begins  to  run:  Steen  vs.  Insur- 
ance Co.,  89  N.  Y.,  315;  Spare  vs.  Insurance  Co.,  17  Fed.,  568; 
Friezen  vs.  Insurance  Co.,  30  Fed.,  352;   Steel  vs.  Insurance 
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Co.,  2  C.  C.  A.,  463.  The  present  suit  was  brought  before  60 
days  had  expired  after  service  of  the  proofs  of  loss,  and  the 
proofs  were  served  within  a  year  from  the  date  of  the  final  de- 
cree in  the  proceeding  to  limit  liability.  No  objection  has  been 
taken  by  the  appellant  that  the  suit  was  prematurely  brought, 
probably  for  the  reason  that  when  the  proofs  were  served  it 
peremptorily  refused  to  pay  the  loss.  The  decree  entered  in 
the  limited  liability  proceeding  March  29,  1892,  was  interlocu- 
tory merely  (McGourkey  vs.  Railway  Co.,  146  IJ.  S.,  537),  was 
subject  to  revision,  and  did  not  conclude  any  of  the  parties  as 
to  the  liability  of  the  tug  for  the  damages  arising  from  the 
collision.  The  determination  contemplated  by  the  condition 
of  the  policy  is  a  final  adjudication.  Anything  short  of  that 
could  not  subserve  any  useful  purpose.  It  follows  that  the 
suit  was  brought  within  the  time  limited  by  the  condition. 
The  defense  that  sufficient  proofs  of  loss  were  not  furnished  by 
the  libelant  has  not  been  urged  in  this  court.  Of  course,  by 
disclaiming  all  liability  under  the  policy,  the  company  waived 
any  objection  to  the  fiiufficiency  of  the  proofs:  Insurance  Com- 
pany vs.  Pendleton,  112  U.  S.,  696-709.  The  defense  that  the 
policy  never  attached,  because  it  runs  to  the  libelant  "and 
others  on  account  of  whom  it  may  concern,"  is  too  frivolous  to 
require  discussion. 

We  have  thus  considered  all  the  questions  which  have  been 
presented  by  the  appeal,  except  those  which  relate  to  the 
amount  of  the  recovery  awarded  the  libelant.  It  is  unneces- 
sary to  discuss  these  in  detail,  because,  upon  the  proofs,  it  sat- 
isfactorily appears  that  the  libelant  was  entitled  to  a  larger 
recovery  than  was  awarded  to  him  by  the  decree.  The  policy 
provides  that  "all  losses  shall  be  paid  in  such  proportion  as 
the  amount  insured  bears  to  the  value  of  the  said  steam  tug, 
as  expressed  in  this  policy."  By  the  policy  the  tug  was  valued 
at  |5,000.    The  policy  also  provides  that 

"In  all  cases  of  loss  |100  shall  be  deducted  therefrom," 
and  also  that  the  liability  of  the  company  "  for  loss  and  dam- 
age to  vessel  or  vessels  is  to  be  limited  to  the  amount  of 
actual  repairs  rendered  necessary  in  consequence  of  any  dis- 
aster insured  against." 

By  the  collision  the  yacht  was  practically  destroyed.  Her 
value  at  the  time  was  from  $3,500  to  |4,000.  She  sank  in  over 
50  feet  of  water;  it  cost  |420  to  raise  her  and  get  her  ashore, 
and  the  owner  sold  her  to  a  boat  builder  for  f  100.    The  latter 
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did  not  attempt  to  repair  her,  obviously  because  she  was  not 
worth  repairing.    The  testimony  introduced  by  the  insurance 
company  that  she  could  have  been  repaired  for  a  practically 
trifling  sum  is  worthless.    The  damages  to  the  yacht  caused  by 
the  collision,  and  for  which  the  tug  was  liable,  were,  at  a 
moderate  estimate,  f3,500.    Deducting  from  this  sum  $100,  as 
required  by  the  policy,  the  amount  which  the  libelant  was  en- 
titled to  demand  of  the  insurance  company  by  the  terms  of  the 
policy  was  |1,700.    The  decree  of  the  court  below  proceeded 
upon  the  theory  that  the  libelant  was  entitled  to  recover  the 
proceeds  of  the  sale  of  the  tug  in  the  limited  liability  proceed- 
ing, less  those  distributed  pro  rata  upon  the  claims  against  the 
tug,  other  than  those  of  the  owner  of  the  yacht,  together  with 
the    reasonable  expenses  of  the  proceeding.    The  policy  does 
not  limit  the  loss  of  the  assured  to  the  amount  established  in 
favor  of  the  injured  vessel  in  a  suit  for  damages,  or  in  a  lim- 
ited liability  proceeding.      It  does,  in  effect,  require  him  to 
establish  the  liability  of  his  vessel  as  the  responsible  author 
of  the  loss  or  damage  before  he  can  caH  upon  the  insurance 
company  to  pay.    This  it  is  in  his  power  to  do.     If  a  suit  is 
not  brought  by  the  owner  of  the  injured  vessel,  he  can  bring  a 
suit  himself  which  he  knows  will  fail,  except  as  it  will  result  in 
an  adjudication  of  the  responsibility  of  his  own  vessel  for  the 
disaster.    But  it  would  never  be  in  his  power  to  obtain  a  judi- 
cial determination  of  the  amount  of  the  liability,  except  the 
disaster  should  be  so  extensive  as  to  justify  him  in  surrender 
ing  his  vessel  in  limitation  of  his  liability.    The  policy  is  de- 
signed as  an  indemnity  extending  to  all  collisions,  not  merely 
to  those  which  are  so  disastrous  as  to  permit  the  assured  to 
obtain  a  determination  of  the  amount  of  the  loss.    The  clause 
requiring  a  determination  by  suit  at  law  of  the  liability  of  his 
vessel  for  the  loss  or  damage  is  not  to  be  construed  as  requir- 
ing him  to  establish  the  amount,  or  to  do  more  than  obtain  a 
determination  that  his  vessel  is  legally  responsible  for  the 
disaster.    If  the  amount  is  judicially  determined,  the  insur- 
ance company,  not  being  a  party  to  the  suit  or  proceeding,  is 
not  concluded  thereby;  and,  if  the  company  is  not  concluded, 
there  is  no  reason  why  the  assured  should  be.    Whether  in  the 
event  of  a  suit  being  brought  against  the  assured  by  the  owner 
of  the  injured  vessel,  and  notice  being  given  by  the  assured  to 
the  company  to  defend,  the  latter  would  be  concluded  by  the 
recovery,  is  a  question  which  does  not  arise.    As  the  libelant 
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has  not  appealed,  this  court  has  no  power  to  increase  the 
amount  of  his  recovery.  In  any  view  of  the  case,  he  was  en- 
titled to  recover  the  amount  awarded  by  the  court  below.  The 
decree  is  accordingly  affirmed,  with  interest  and  costs. 

Lacombe,  C.  J. 
I  concur  in  the  conclusion  that  the  decrees  in  this  case 
and  in  the  case  of  Rogers  vs.  Home  Ins.  Co.,*  should  be 
affirmed.  The  company  contracted  to  respond  only  for  "such 
loss  or  damage  as  the  tug  may  become  legally  liable  for,"  and 
has  stipulated  that  "the  liabHity  of  the  tug  for  such  loss  or 
damage  [shall  be]  determined  by  a  suit  at  law,  or  otherwise, 
as  this  company  may  elect."  The  companies  in  these  cases  did 
not  elect  to  reimburse  without  requiring  the  assured  to  stand 
suit;  and  I  am,  therefore,  of  the  opinion  that  the  "loss"  in- 
sured against  is  the  sum  fixed  by  such  suit  at  law  as  the  dam- 
age for  which  the  tug  became  liable, — a  loss  which  was  not  in- 
curred until  the  amounts  payable  to  the  injured  parties  were 
finally  determined  by  suit, —  and  am  further  of  the  opinion 
that,  by  requiring  the  assured  to  have  such  losses  fixed  by  a 
suit  against  him  (instead  of  themselves  adjusting  it  with  him 
as  the  policies  provided  that  they  might  elect  to  do),  they  have 
estopped  themselves  from  questioning  the  amount  thus  fixed, 
or  the  costs  incurred  in  defending,  except,  perhaps,  when  some 
bad  faith  or  improvidence  is  apparently  shown.  As  to  the 
limitation  in  the  policy  of  time  for  bringing  suit,  I  am  in  entire 
accord  with  the  interpretation  given  to  similar  clauses  in  Ful- 
1am  vs.  Insurance  Co.  (7  Gray,  61),  and  with  the  dissenting 
opinion  of  McKenna,  Circuit  Judge,  in  Steel  vs.  Insurance  Co. 
(C.  C.  A.,  463),  but,  being  satisfied  that  the  weight  of  authority 
is  the  other  way,  vote  for  affirmance. 

•N-  In  the  oa«e  of  Rogers  vs.  Home  Ins.  Co.,  decided  at  the  same  time,  it  was  held  that  where 
the  suit  wait  began  within  the  stipaUted  time,  its  snbseqaent  dlMmissal  on  the  gronnd  of  mis- 
joinder foUowed  immediately  by  a  new  salt  after  the  expiration  of  the  limitation  period,  it  was 
bat  a  oontinnatlon  of  the  original  suit.— [Eo.  IHS.  L.  J. 
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SUPREME  COURT  OF  MISSOURI. 


HORTON 

vs. 

NEW  YORK  LIFE  INS.  CO, 


.( 


The  insnred  in  Missouri  applied  to  a  New  York  compaDj  for  a  twenty-pay- 
ment distribution  policy  stipulated  in  tlie  application  which  was  part  of 
the  policy  to  l>e  goverued  hj  the  New  York  statute,  such  policies  being  a 
class  by  themselves  in  which  the  profits  are  divided  among  the  holders, 
in  which  the  first  two  annual  premiums  are  paid  together  in  advance. 
The  agent  gave  a  receipt  acknowledging  payment  of  a  sum  lees  than  the 
regular  amount  as  a  payment  for  two  years,  provided  that  if  the  applica- 
tion was  not  accepted  by  the  company  the  note  was  to  be  returned.  A. 
policy  was  duly  transmitted  to  insured,  through  the  local  agent,  to  be  de- 
livered on  payment  of  i>remium.  The  third  annual  premium  was  not 
Said  when  due  and  the  insured  died  soon  after.  Under  the  statute  of 
[issouri  it  continued  in  force ;  under  the  statute  of  New  York  it  was  void. 

Held,  That  it  was  a  Missouri  contract  and  governed  by  the  law  of  that  Stale 
notwithstanding  the  stipulation  of  the  parties. 

F.  N.  JuDBON,  for  Appellant. 

HosB  &  Scott  and  Seebebt  G.  Jones,  for  Respondent. 

Valliant,  J. 

This  18  a  suit  on  a  life  insurance  policy  issued  by  defendant 
on  the  life  of  T.  Lisle  Standish,  deceased,  in  his  lifetime,  pay- 
able at  his  death  to  his  administrator.  The  petition  states 
that  the  contract  of  insurance  was  entered  into  November  30, 
1892,  under  the  terms  of  which  plaintiff's  intestate  paid  de- 
fendant |304,  and  defendant  delivered  to  him  the  policy  on  his 
life  for.  $10,000,  payable  to  his  administrator,  and  specifying  on 
its  face  that,  for  the  consideration  paid,  it  was  in  full  force  for 
two  years,  to  November  30, 189-1 ;  that  Standish  died  February 
14,  1895,  having  prior  to  his  death  paid  two  full  annual  pre- 
miums on  the  policy,  whereby,  under  the  statute  law  of  this 
State  (section  5865,  Rev.  St.,  1889),  the  policy  was  in  full  force 
at  the  time  of  his  death.  The  answer  admits  the  issuing  of  the 
policy,  the  consideration  for  which,  it  avers,  was  the  agree- 
ments contained  in  the  written  application  therefor,  and  the 
consideration  of  |304  paid  in  advance, 

"  Being  the  premium  for  two  years'  term  insurance,  being 
less  than  the  aggregate  of  two  full  annual  premiums;  and 
said  policy  was  conditioned  upon  the  payment  thereafter,  to 
wit,  on  the  30th  day  of  November,  1894,  and  annually  there- 

*  Declaion  rcDdered,  Jan*  80, 1899. 
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after,  of  the  annual  premium  of  one  hundred  and  ninety- 
eight  dollars." 

The  answer  further  avers  that  the  policy  was  delivered  to 
the  insured,  and  the  first  premium  of  |304  was  paid,  but  the 
premium  due  November  30, 1894,  was  not  paid  then,  nor  within 
the  days  of  grace  stipulated,  nor  ever,  and  thereby  the  policy 
lapsed  and  became  of  no  force.  Defendant  also  pleads  that  it 
is  a  corporation  domiciled  in  New  York,  doing  the  business  of 
insuring  lives  on  the  mutual  plan  only,  '*  administering  the  as- 
sets derived  from  the  premiums  of  its  policyholders  solely  for 
the  benefit  of  said  policyholders,  by  and  in  whose  behalf  such 
premiums  are  paid;"  that  "among  the  plans  of  insurance 
adopted  by  defendant  in  said  mutual  business  was  that  known 
as  the  ^Distribution  Policy  Plan,'  with  twenty-year  distribu- 
tion period,  whereunder  all  the  policies  issued  on  said  plan  in 
any  one  year  to  policyholders  in  the  different  parts  of  the 
world  constitute  a  class,  and  all  profits  and  surplus  derived 
from  premiums  on  all  said  policies  during  said  period  of 
twenty  years  were  accumulated  until  the  end  of  said  period, 
and  then  distributed  for  the  benefit  of  such  policies  as  should 
be  in  force  at  the  end  of  such  period,  and  thereby  each  of  the 
said  policyholders  of  said  class  acquired  a  contingent  interest, 
in  the  event  of  survivorship  of  said  period,  in  the  profits  and 
surplus  which  might  be  realized  from  the  premiums  on  their 
policies  in  said  class;"  that  this  was  the  plan  of  insurance  for 
which  plaintiff's  intestate  applied,  and  the  plan  on  which  the 
policy  in  suit  issued;  that  this  plan  of  insurance  included,  as 
an  essential  feature,  the  provisions  of  the  statute  law  of  New 
York  in  reference  to  the  non-forfeiture  or  extended  paid-up  in-- 
surance;  that  the  calculations  on  which  the  character  of  in- 
surance is  based  are  made  on  the  New  York  statute,  and  it  is  a 
part  of  the  contract  of  insurance  between  every  policyholder 
in  that  class,  and  the  company  for  all,  that  the  New  York  stat- 
ute shall  govern  and  be  a  part  of  the  contract,  and  the  policy- 
holders in  that  class  are  entitled,  among  themselves,  and  as 
against  the  company,  to  the  shares  and  profits  that  would  ac- 
crue by  enforcing  the  provisions  of  the  New  York  statute;  that 
plaintiff's  intestate  expressly  agreed  in  his  application  that  the 
contract  should  be  governed  by  the  New  York  statute,  and 
having  so  agreed,  and  on  the  faith  thereof  having  been  admit- 
ted to  that  class,  the  plaintiff  is  now  estopped  to  say  the  con- 
trary; that,  by  the  terms  of  the  New  York  statute,  premiums 

▼OL.  ZXVIII.-62. 
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for  full  three  years  were  required  to  be  paid  before  the  holder 
of  the  policy  would  be  entitled  to  have  the  reserve  or  net  value 
applied  to  extend  the  insurance;  that  to  hold  that  the  Mis- 
souri statute  governs  the  policy,  in  spite  of  the  agreement  to 
the  contrary,  would  be  to  deny  the  parties  the  right  to  make  a 
contract,  and  violate  their  rights  under  the  bill  of  rights  in  the 
constitution  of  Missouri  and  the  Fourteenth  Amendment  to 
the  Constitution  of  the  United  States.  The  reply  denied  all 
the  allegations  in  the  answer  not  admitted  in  the  petition. 

Upon  the  trial  a  jury  was  waived,  and  the  cause  was  sub- 
mitted to  the  court  upon  the  pleadings,  the  policy,  with  con- 
ditional receipt  thereto  attached,  the  depositions  of  A.  F.  Har- 
vey on  behalf  of  plaintiff,  and  C.  C.  Whitney  on  behalf  of  de- 
fendant, and  the  following  agreed  statement  of  facts:  "First 
Plaintiff  is  the  administrator  of  T.  Lisle  Standish,  the  insured 
named  in  the  policy,  duly  appointed  and  qualified  as  such. 
Second.  T.  Lisle  Standish,  the  insured  named  in  the  policy, 
died  on  the  14th  day  of  February,  1895,  and  within  ninety  days 
thereafter  proofs  of  his  death,  in  due  form,  were  furnished  to 
the  defendant  at  its  home  office,  in  the  city  of  New  York. 
Third.  At  the  date  of  the  issuance  of  this  policy  the  only  stat- 
ute of  the  State  of  New  York  regulating  or  in  any  manner  re- 
lating to  the  forfeiture  of  life  insurance  policies  was  contained 
in  section  88,  art.  2,  of  chapter  690  of  the  Laws  of  1892  of  the 
State  of  New  York,  and  is  correctly  set  out  in  the  answers 
herein.  Fourth.  Said  T.  Lisle  Standish,  the  insured  named  in 
the  policy,  was  at  the  time  of  his  application  therefor,  and  con- 
tinually till  his  death,  a  resident  of  Hume,  in  Bates  CJounty, 
Missouri.  His  application  for  the  policy  was  there  made  to 
the  local  agent  of  the  defendant,  and  forwarded  by  said  agent 
to  the  home  office  of  the  defendant,  in  the  city  of  New  York. 
Upon  the  issuance  of  said  policy  it  was  forwarded  by  the  de- 
fendant,through  its  St.  Louis  office,  to  said  local  agent  at 
Hume,  and  delivered  by  him  to  said  Standish,  at  Hume;  the 
first  premium  having  been  theretofore  paid  to  the  said  agent 
for  the  defendant.  Fifth.  Default  was  made  by  said  Stand- 
ish in  payment  of  the  premium  due  on  November  30,  1894,  due 
notice  of  said  premium  having  been  given  to  said  Standish; 
and  said  premium  then  defaulted,  and  has  not  since  been  paid, 
nor  has  any  subsequent  premium  been  paid  upon  said  policy. 
Sixth.  If  plaintiff  is  entitled  to  recover  at  all  in  this  action,  he 
is  entitled  to  recover  the  amount  of  the  face  of  his  policy,  the 
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ten  thousand  dollars  (|10,000),  less  the  amount  of  ordinary  life 
premium  on  said  policy  unpaid,  to  wit,  one  hundred  and  eighty- 
eight  dollars  (|188),  with  interest  thereon  to  April  19,  1895,  to 
wit,  five  and  twenty-nine  hundredths  dollars  (|5,29)  making  the 
total  amount  deducted  of  one  hundred  and  ninety-three  and 
twenty-nine  hundredths  dollars  (fl93.29),  leaving  in  value  of 
claim  nine  thousand  eight  hundred  and  six  and  seventy-one 
hundredths  dollars  (|9,806.71),  with  interest  thereon  at  6  per 
cent,  from  April  19,  1895." 

The  policy,  which  was  in  evidence,  is  thus  described  by  the 
exi)ert  witness:  "It  is  a  policy  for  the  whole  life,  for  ten  thou- 
sand -dollars,  -payable-  by  premiums  running  during  twenty 
years,  of  which  the  first  two  are  made  by  one  reduced  payment, 
issued  on  the  30th  day  of  November,  1892,  in  favor  of  T.  Lisle 
Standish.  *  *  *  It  is  a  combination  of  term  insurance  and 
life  insurance.  It  is  not  strictly  a  term  policy  for  two  years, 
because  it  has  a  reserve  at  the  end  of  two  years,  applicable  to 
continuance  of  the  premium  payment  in  part.  Q.  What  is  the 
difference  between  this  formof  policy  and  the  ordinary  twenty- 
year  payment  policy  issued  by  this  company?  A.  No  differ- 
ence at  all  in  respect  to  the  amount  of  premiums  which  are 
paid  during  the  twenty  years.  The  sum  of  the  premium  for 
the  ordinary  twenty-year  policy,  and  the  sum  of  the  premium 
in  this  contract  for  the  same  age,  would  be  exactly  the  same. 
The  difference  is  in  the  payment  of  the  first  two  years'  pre- 
miums by  combining  them  into  one  payment.  The  sum  paid 
is  three-quarters  of  what  would  be  the  amount  in  two  annual 
premiums.  Q.  Then  what  is  the  purpose,  if  you  know,  of  is- 
suing this  form  of  policy?  A.  It  was  to  give  the  policyholder 
the  advantage  of  the  reduction,  by  wiiy  of  a  rebate  of  commis- 
sion on  the  first  payment  made  by  him."  The  policy  recites 
that  it  is  made  in  consideration  of  the  written  application  and 
the  agreements  therein  contained,  and  of  |304  to  be  paid  in 
advance,  being  the  premium  for  two  years'  term  insurance, 
and  of  f  196,  being  the  life  premium  to  be  paid  on  the  30th  of 
November,  1894,  and  on  the  30th  November  every  year  there- 
after during  the  continuance  of  the  policy.  In  the  application, 
which  is  attached  to  the  policy,  it  is  specified  that  the  place  of 
the  contract  is  agreed  to  be  the  home  oflBce  of  the  company,  in 
New  York,  and  that  it  shall  be  construed  according  to  the  laws 
of  New  York.  Attached  to  the  policy  was  also  the  following: — 
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"New  York  Life  Insurance  CJompany.  Conditional  Re- 
ceipt. For  first  two  annual  premiums  for  an  insurance  of 
f  10,000  on  the  life  of  Mr.  T.  Lisle  Standish.  Received  of  T. 
Lisle  Standish  two  hundred  and  twenty-five  dollars  ($225), 
upon  condition  that,  should  the  said  application  not  be  ac- 
cepted by  the  New  York  Life  Insurance  Company,  said  note 
shall  be  returned  upon  surrender  of  this  receipt;  but,  should 
the  risk  be  accepted,  the  said  insurance  shall  be  in  force 
from  this  date.  Executed  at  Hume,  Mo.,  November  12th, 
1892.    Jack  E.  Hagerty,  Special  Agent." 

The  testimony  of  Mr.  Harvey  was,  in  the  main,  of  expert 
character,  defining  the  nature  of  the  policy.  That  of  Mr.  Whit- 
ney, the  president  of  defendant  company,  was  chiefly  directed 
to  the  character  of  business  of  the  defendant,  and  describing 
the  nature  of  the  insurance  covered  by  policies  of  the  kind  in 
suit.  It  also  related  to  the  action  of  the  company  in  issuing 
this  policy. 

At  the  closing  of  the  evidence  the  defendant  submitted  the 
following  declarations  of  law,  which  the  court  refused,  and  de- 
fendant excepted:  **(1)  The  court  declares  the  law  that  upon 
the  pleadings,  the  evidence,  and  the  agreed  statement  of  facts 
in  this  case,  the  plaintiff  is  not  entitled  to  recover.  (2)  The 
court  declares  the  law  that  it  appears  from  the  evidence  in  this 
case  that  the  policy  in  suit  became  a  completed  contract,  bind- 
ing upon  the  parties,  upon  the  acceptance  of  the  application  at 
the  home  office  of  the  company,  in  the  city  of  New  York,  and 
said  policy  by  its  terms  is  made  payable  at  the  home  office  of 
the  company,  in  the  city  of  New  York,  and  the  non-forfeiture 
law  of  New  York  was  made  the  applicatory  law  of  the  contract 
by  the  agreement  of  the  parties.  The  court,  therefore,  holds 
that  the  statute  of  Missouri  relied  upon  by  plaintiff  is  not  ap- 
plicable to  the  policy,  and  the  plaintiff  is  not  entitled  to  re- 
cover in  this  action.  (3)  The  court  declares  the  law  that  it 
was  competent  for  the  parties  to  the  policy  contract  sued  upon, 
being  citizens  of  different  States,  to  contract  in  good  faith  for 
the  law  of  either  State  as  the  applicatory  law  of  the  contract, 
and  that,  inasmuch  as  the  policy  stipulates  for  the  New  York 
non-forfeiture  law  as  part  of  the  contract,  such  law  so  stipu- 
lated for  was  binding  upon  the  parties,  and  it  being  admitted 
that  the  policy  sued  upon  was  not  in  force  for  three  full  years, 
as  required  by  the  statute  as  a  condition  of  the  non-forfeitnre 
provision  thereof,  plaintiff  is  not  entitled  to  recover  in  this 
action.    (4)  The  court  declares  the  law  that  it  appears  from 
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the  evidence  in  this  case  that  the  policy  in  suit  did  not  become 
i\  completed  contract  upon  the  delivery  of  the  policy  and  the 
payment  of  the  premium  in  the  State  of  Missouri,  but  that  by 
the  agreement  of  the  parties  it  had,  therefore,  become  a  com- 
pleted contract,  binding  upon  the  parties,  upon  the  acceptance 
of  the  application  at  the  home  office  of  defendant,  in  the  Hiity 
and  State  of  New  York.  The  court,  therefore,  holds  that  the 
statute  of  Missouri  relied  upon  by  plaintiff  is  not  applicable  to 
the  policy,  and  that  the  plaintiff  is  not  entitled  to  recover  in 
this  action."  The  finding  of  the  court  was  for  the  plaintiff,  in 
the  sum  of  fl0,483,  and  judgment  accordingly,  from  which 
judgment,  after  due  course,  the  defendant  appeals. 

All  the  questions  of  law  involved  in  this  case  have  been  very 
recently  considered  by  this  court,  in  Cravens  vs.  Insurance  Co. 
{Mo.  Sup.),  and,  as  we  are  entirely  satisfied  that  the  law  was 
properly  declared  in  that  case,  we  deem  it  unnecessary  to  re- 
view those  questions  now.  But  it  is  here  contended  that  the 
facts  of  this  case  are  essentially  different,  in  an  important  par- 
ticular, affecting  the  question  of  the  place  of  the  contract,  and 
it,  therefore,  becomes  necessary  for  us  to  consider  the  case  in 
respect  of  that  point  of  difference.  If,  under  the  facts  of  this 
■case,  it  be  concluded  that  the  contract  of  insurance  was  con- 
summated in  New  York,  then  it  is  governed  by  the  statute  law 
of  New  York,  and  the  plaintiff  cannot  recover;  but,  if  it  was 
•consummated  in  Missouri,  it  is  a  Missouri  contract,  governed 
by  the  statute  law  of  this  State,  and  the  plaintiff  is  entitled  to 
recover.  In  the  Cravens  Case  the  application  for  the  policy 
was  made  in  this  State,  to  an  agent  of  defendant  resident  here, 
by  whom  it  was  forwarded  to  the  home  office  of  the  company, 
in  New  York,  and  to  whom  the  policy  was  sent,  to  be  delivered 
to  insured  upon  payment  of  the  premium;  and  accordingly 
the  agent  resident  here  delivered  the  policy  and  received  the 
premium  in  this  State.  The  application,  which  was  made  a 
part  of  the  contract  of  insurance,  provided  that  the  policy 
should  not  go  into  effect  until  the  payment  of  the  premium  to 
the  company,  or  its  authorized  agent,  during  the  life  and  good 
health  of  the  insured.  It  also  essayed,  as  in  the  case  at  bar,  to 
make  the  law  of  New  York  the  governing  law  of  the  contract. 
In  that  case  this  court,  per  Burgess,  J.,  said:  *^ However  per- 
fect in  form  the  contract  may  have  been,  and  although  all  of 
its  other  terms  and  conditions  may  have  been  complied  with, 
payment  of  the  premium  during  the  life  and  good  health  of  the 
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assured,  and  delivery  of  the  contract  to  him,  were  conditions 
precedent  in  order  to  complete  its  execution;  and,  as  the  pre- 
miums were  paid  and  the  policy  delivered  to  the  assured  in 
this  State,  it  must  follow  that  the  contract  was  executed  here," 
In  the  case  at  bar,  also,  the  application  provided  that  any 
policy  which  might  be  issued  under  it  should  not  be  binding 
until  the  actual  payment  of  the  premium  by  the  assured, 
and  its  acceptance  by  the  company  or  its  authorized  agent 
during  the  life  and  good  health  of  the  assured.  But  it 
is  now  contended  by  defendant  that  this  case  differs  from 
the  Cravens  Case  in  this:  that  the  premium  was  advanced 
and  accompanied  the  application,  and  a  receipt  given,  which 
made  the  contract  binding  on  the  company  the  instant 
the  application  was  accepted  in  New  York,  and  that,  there- 
fore, the  acceptance  of  the  application  completed  the  contract, 
without  the  actual  delivery  of  the  policy  into  the  hands  of 
the  assured,  and  that,  acceptance  having  taken  place  in  New 
York,  the  transaction  became  a  New  York  contract.  Defend- 
ant bases  its  contention  for  this  position  chiefly  on  what  is 
called  the  "conditional  receipt"  copied  hereinabove.  If  the 
purport  of  that  receipt  is  as  counsel  for  defendant  construe  it, 
the  first  question  raised  by  it  is,  did  the  "special  agent"  who 
signed  it  have  authority  to  make  such  terms  binding  on  the 
company?  A  principal  is  bound  by  the  act  of  his  agent,  act- 
ing within  the  scope  of  his  apparent  authority,  in  transactions 
with  one  who  is  without  notice  of  a  limitation  on  the  agency- 
But  in  this  instance  the  application  contains  this  clause: — 

"No  agent  has  power,  in  behalf  of  the  company,  to  make 
or  modify  this  or  any  contract  of  insurance,  to  extend  the 
time  for  paying  a  premium,  to  waive  any  forfeiture,  or  to 
bind  the  company  by  making  any  promise  or  making  or  re- 
ceiving any  representation  or  information." 

Whether  or  not  a  corporation  could  avail  itself  of  this  clause 
in  the  contract  to  repudiate  the  act  of  its  agent  in  giving  such 
receipt,  if  the  evidence  showed  that,  in  point  of  fact,  such  re- 
ceipts were  furnished  the  agent  by  the  company,  to  be  issued, 
and  he  was,  either  expressly,  or  by  the  conduct  of  its  business, 
impliedly  authorized  to  issue  them,  we  need  not  now  inquire, 
because  there  is  no  evidence  in  this  case  on  that  point.  In  the 
face  of  this  record,  if  the  receipt  in  question  is  to  be  construed 
as  in  any  sense  modifying  or  changing  the  contract,  it  was 
without  authority,  under  the  clause  of  the  application  above 
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quoted,  and  was  therefore  not  binding  on  the  company.  And, 
besides,  the  evidence  on  the  part  of  the  defendant  corporation 
tends  to  show  that  it  acted  in  the  matter  either  in  ignorance 
that  such  a  receipt  had  been  given,  or  else  repudiation  of  it 
Here  is  what  the  president  of  the  company  said  in  his  deposi- 
tion: "Q.  Was  the  company's  dealing  with  the  application  in 
question,  and  executing  a  policy  thereon,  in  accordance  with 
the  practice  of  the  company  in  all  cases  where  all  premiums 
are  not  paid  in  advance  on  making  the  application?.  A.  All  of 
the  company's  dealing  with  the  application  in  question,  and  ex- 
ecuting a  policy  thereon,  was  strictly  in  accord  with  the  uni- 
form practice  of  the  company  in  all  cases  where  the  first  pre- 
mium is  not  paid  in  advance  when  making  the  application." 
And  in  another  part  of  his  deposition  he  said:  "Q.  What 
course  was  taken  with  regard  to  it?  A.  The  application  was 
referred  to  the  medical  board,  which  advised  acceptance  of  the 
risk,  and  referred  the  application  to  the  officers.  Q.  Was  said 
application  approved  or  rejected?  A.  The  application  was 
approved  .  Q.  Was  a  policy  issued  upon  this  application,  and 
what  was  done  with  it?  A.  On  the  30th  of  November,  1892, 
I)olicy  494,089  was  issued,  and  transmitted  to  the  manager  at 
St.  Louis  for  delivery  on  payment  of  first  premium.  Q.  How 
much  was  the  first  premium  of  the  policy,  and  for  how  long  a 
time  did  the  payment  of  such  premium  continue  the  policy  in 
force?  A.  The  first  premium  was  f304,  and  its  payment  con- 
tinued the  policy  until  the  30th  of  November,  1894."  In  the 
agreed  statement  of  facts  it  is  stipulated:  "Upon  the  issuance 
dt  said  policy,  it  was  forwarded  by  the  defendant,  through  its 
St.  Louis  office,  to  said  local  agent  at  Hume,  and  delivered  by 
him  to  said  Standish,  at  Hume;  the  first  premium  having  been, 
theretofore,  paid  to  the  said  agent  for  the  defendant."  Thus,  by 
the  stipulation  it  appears  that  the  premium  had  been  paid  to 
the  local  agent  before  the  policy  was  delivered;  but  when  that 
payment  was  made  does  not  appear,  unless  we  are  authorized 
to  infer  that  it  was  paid  when  the  so-called  conditional  receipt 
was  given.  But  we  are  scarcely  justified  in  so  Inferring,  be- 
cause the  receipt,  by  its  face,  is  only  for  |225,  while  the  first 
premium  demanded  by  the  policy  is  |304.  Besides,  the  receipt, 
which  is  not  very  clear  in  its  terms,  gives  rather  the  idea  that 
the  f 225  there  mentioned  was  a  note  for  that  amount,  and  the 
condition  was  that,  if  the  application  was  not  accepted,  the 
note  was  to  be  returned.    The  annual  premium  was  |198,  but 
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the  evidence  shows  that  the  first  two  annual  premiums  were 
commuted  to  |304  by  paying  them  in  advance^  giving  the  in- 
sured the  rebate  of  commissions.  If  that  f304  was  paid  to  the 
agent  on  signing  the  application,  or  before  the  application  was 
accepted  at  the  home  office,  in  New  York,  the  record  does  not 
show  it,  and  the  company  acted  on  the  application  as  though 
the  premium  had  not  been  paid.  When  the  application  was 
accepted,  the  company  executed  a  policy  to  conform  to  it,  but 
did  not  mail  the  policy  in  New  York,  addressed  to  the  appli- 
cant, but  transmitted  it  to  the  company's  St.  Louis  office, 
through  which  it  was  transmitted  to  the  local  agent  at  Hume, 
to  be  delivered  to  the  insured  on  payment  of  the  premium.  The 
law  in  regard  to  the  making  of  contracts  by  mail  is  that  when 
a  letter  containing  a  proposition  is  forwarded  by  mail,  to  be 
accepted  or  declined  in  like  manner,  if  the  person  to  whom  it 
IB  addressed  unconditionally  accepts  the  proposition  by  letter, 
and  mails  it  to  the  person  from  whom  the  proposition  came, 
the  contract  is  complete  as  soon  as  the  letter  of  acceptance  is 
deposited  in  the  mail:  Pars.  Cont.  (7th  Ed.),  p.  •484.  The 
theory  of  the  law  is  that  the  party  w^ho  makes  the  proposition 
by  mail,  and  thus  invites  response  by  the  same  medium,  makes 
the  mail  his  agent ;  and,  when  his  correspondent  places  the  ac- 
ceptance in  the  mail,  it  is  the  same,  in  effect,  as  placing  it  in 
the  hands  of  him  who  invited  it  by  that  means.  But  in  such 
case  the  letter  of  acceptance  must  pass  out  of  the  writer's  con- 
trol, and  be  addressed  to  the  person  who  made  the  proposition, 
so  that  he  is  entitled  to  receive  it  from  the  mail.  This  does  not 
change  the  rule  of  law  that  an  acceptance,  to  be  binding,  must 
be  communicated  to  the  proposer.  It  only  makes  the  deposit 
of  the  letter  of  acceptance,  in  the  mail,  under  those  circum- 
stances, constructive  notice  to  him  who  made  the  proposal  that 
his  offer  has  been  accepted.  Until  there  is  an  actual  or  con- 
structive notice  to  the  other  party  of  the  acceptance,  it  is  still 
in  the  breast  of  the  acceptor,  and  may  be  revoked  before  it  be- 
comes binding:  Bruner  vs.  AVheaton,  46  Mo.,  363;  Lungstrass 
vs.  Insurance  Co.,  48  Mo.,  201.  Actual  delivery  of  the  policy 
was  not  essential  to  the  consummation  of  the  contract,  if  the 
<'ompany  had  chosen  to  signify  to  the  insured  by  other  means 
that  his  application  was  accepted.  But  the  company  did  not 
choose  to  do  so.  The  first  intimation  that  the  insured  had 
that  his  application  was  accepted  was  the  delivery  to  him  of 
the  policy.    When  the  company  resolved  to  accept  the  applica- 
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tion,  it  kept  that  resolution  within  its  own  breast,  and  took  the 
precaution  to  send  the  policy  to  its  own  agent  in  Missouri,  to  be 
delivered  on  condition  of  payment  of  the  first  premium,  and 
withheld  from  the  insured  notice  of  its  acceptance.  This  was 
simply  a  resolution  within  itself,  with  no  outward  indication, 
and  within  its  own  power  to  reconsider  and  change.  It  was  in 
the  power  of  the  company  to  recall  the  policy  at  any  time 
while  it  was  yet  in  the  hands  of  its  own  agents,  and  if  the 
death  of  the  insured  had  occurred  between  the  time  of  mailing 
the  policy  in  New  York  and  the  time  of  its  delivery  to  him  at 
Hume,  in  this  State,  the  company  might  have  countermanded 
the  order  for  its  delivery,  and  escaped  liability,  unless  there 
was  something  else  in  the  case  in  reference  to  the  agent's  au- 
thority to  give  such  receipt,  and  in  reference  to  the  payment  of 
the  $304,  than  appears  in  this  record.  We  conclude,  therefore, 
that  the  contract  of  insurance  was  not  consummated  in  New 
York,  because  it  appears  from  this  record  that  the  agent  at 
Hume  had  no  authority  to  bind  the  company  to  a  contract  of 
insurance  to  date  from  the  acceptance  of  the  application  in  New 
York,  before  the  delivery  of  the  policy,  and  because  the  evi- 
dence does  not  show  that  the  first  premium  called  for  by  the 
policy  was  paid  in  advance  when  the  application  was  made, 
and  because  the  evidence  shows  that  the  company  treated  it  as 
a  transaction  to  be  consummated  upon  the  delivery  of  the 
policy,  and  payment  of  the  premium  in  Missouri,  and  because 
the  insured  had  no  notice  that  his  application  had  been  ac- 
cepted until  the  policy  was  delivered  to  him.  Under  these  con- 
ditions, the  contract  was  not  complete  until  the  policy  was  de- 
livered in  this  State,  and  therefore,  it  is  a  Missouri  contract. 

The  point  is  advanced  that,  the  |304  being  less  than  the  sum 
of  two  full  annual  premiums,  the  policy  is  not  extended,  by  the 
terms  of  our  statute,  which  covers  only  policies  on  which  two 
full  annual  premiums  have  been  paid.  But  the  evidence 
shows  that  that  was  the  sum  fixed  by  contract  to  carry  the 
policy  for  two  years,  and  was  taken  as  the  equivalent  for  two 
premiums;  the  consideration  for  the  commutation  being  the 
payment  of  two  premiums,  instead  of  one,  in  advance.  Under 
the  provisions  of  our  statute  (section  5856,  Rev.  St.,  1889),  after 
the  payment  of  two  full  annual  premiums,  upon  failure  to  pay 
the  third  premium,  falling  due  November  30,  1894,  the  holder 
of  the  policy  was  entitled  to  have  its  net  value  computed  ac- 
cording to  the  rule  in  the  statute  laid  down,  and  to  have  three- 
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fourths  thereof,  less  indebtedness  for  the  premium  due,  applied 
as  a  single  premium  for  temporary  insurance  for  the  full 
amount  of  the  policy.  By  the  agreed  statement  on  which  this 
cause  was  submitted,  that  calculation  is  made;  and  it  is  there 
stipulated  that,  if  the  plaintiff  is  entitled  to  recover,  the 
amount  of  his  recovery  should  be  f 9,806.71,  with  interest  at  6 
per  cent  per  annum  from  April  19,  1895,  and  that  was  the 
amount  for  which  the  circuit  court  rendered  judgment.  The 
rulings  of  the  circuit  court  were  in  conformity  with  the  theory 
that  the  contract  in  question  was  a  Missouri  contract,  and  gov- 
erned by  the  laws  of  this  State,  and  those  rulings  were  correct 
We  find  no  error  in  the  record,  and,  therefore,  the  judgment  of 
the  circuit  court  is  affirmed.    All  concur. 


SUPREME  COURT  OF  MICHIGAN. 


JONES 

PREFERRED  BANKERS'  LIFE  ASSUR.  CO." 

The  certificate  of  mataal  asseesment  company  provided  that  it  should  b- 
absolatelv  void  in  case  of  fallare  to  pay  asseflsmeiit,  or  if  the  insured  bee 
comes  habitually  intemperate,  or  if  obtained  contrary  to  the  rules  of  the 
association.  But  the  trustees  might  reinstate  delinquents  on  such  terms 
as  they  deem  just.  A  delinquent  applied  to  be  continued,  and  was  told 
by  the  secretary  that  a  health  certificate  must  be  furnished  from  the 
company's  physician.  It  was  accordingly  procured,  stating  by  the  in- 
sured that  he  was  in  good  health  and  if  not  found  true,  that  he  would 
stand  an  examination  and  submit  to  the  action  of  the  trnstees.  It  was 
indorsed  by  the  physician  as  in  his  opinion  true,  and  that  insured  was 
in  good  health.  Afterwards,  without  the  Hnowledge  of  insured,  the 
manager  of  the  company  had  the  physician  indorse  on  it  a  statement 
that  he  could  not  recommend  him  as  a  good  risk. 

Heldt  That  the  insured  was  Justified  in  assuming  that  he  would  be  reinstated 
on  procuring  the  certilicate,  and  its  acceptance  waived  forfeiture. 

Held,  That  the  subsequent  act  of  the  manager  oonld  not  affect  the  case. 

Evidence  in  this  case  held  sufficient  to  show  a  custom  to  accept  payment  of 
delinquents  if  in  good  health,  and  in  such  case  a  delinquent  may  rely  on 
the  usage. 

Seldf  That  where  in  reliance  on  snch  usage,  an  offer  of  payment  is  made  and 
refused,  no  actual  tender  is  needed  and  no  acqneiscence  on  a  forfeiture  is 
shown  by  neglect  to  tender  subsequent  assessments,  nor  on  refusal  of 
reinstatement  is  insured  obligated  to  sue  for  the  same  under  penidty  of 
forfeiture. 

Statement  of  facts  by  0b4KT,  C.  J. 
The  defendant  is  organized  under  Act  No.  187,  Pub.  Acts 
1887,  and  acts  amendatory  thereof.    One  Owen  Jones  became 

•  Decision  rendered.  May  3».  1S99. 
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a  member  of  said  company,  January  20,  1894,  receiving  three 
certificates  of  insurance,  for  |1,000  each,  his  wife,  the  plaintiff, 
being  the  beneficiary.  Under  the  terms  of  these  certificates 
and  the  by-laws  of  the  company,  assessments  were  made  quar- 
terly, payable  at  any  depository  bank,  or  at  the  office  of  the 
company  at  Lansing,  on  any  business  day  during  the  month 
succeeding  the  notice,  viz. :  January,  April,  July,  and  October. 
Mr.  Jones  paid  his  assessments  at  the  office  of  the  company 
until  the  March  assessment,  1896,  for  f 6.30.  Notice  of  this 
assessment  was  dated  March  IGth;  was  received  by  Mr.  Jones, 
and  was  payable  any  time  during  the  month  of  April.  He 
failed  to  pay.  A  few  days  after  the  time  of  payment  had  ex- 
pired, Mr.  Jones  applied  to  the  secretary  of  the  company,  at  his 
office,  and  offered  to  pay  the  premium.  Mr.  Randall,  the  secre- 
tary, informed  him  that  he  would  have  to  furnish  a  health  cer- 
tificate. A  blank  health  certificate  was  furnished  him.  He 
went  to  Dr.  Hagadorn,  the  physician  for  the  company,  by  the 
direction  of  the  secretary,  obtained  the  certificate,  and  re- 
turned it  to  the  company.  This  certificate  was  signed  by  Mr. 
Jones,  stated  that  he  was  in  good  health,  and  closed  as 
follows: — 

"This  statement  is  given  as  a  part  of  the  consideration  for 
a  certificate  of  reinstatement,  which  shall  be  void  if  the 
above  representation  be  untrue,  and  I  agree  to  furnish,  at 
my  own  expense,  a  medical  examination,  if  required  by  said 
assurance  company,  and  submit  to  the  action  of  said  board 
of  trustees  on  the  question  of  my  reinstatement  to  member 
ship.'' 

Dr.  Hagadorn  attached  his  certificate,  saying: — 

"  I  believe  the  same  to  be  correct  in  every  particular,  and 
that  he  is  now  in  perfect  health." 

Some  time  between  one  and  four  weeks  afterwards  Mr.  Ran- 
dall took  this  certificate  to  Dr.  Hagadorn,  and,  as  the  doctor 
testified,  "asked  me  if  I  could  not  put  something  else  on  there, 
so  it  would  help  him  out  somewhat."  At  Randall's  request, 
the  doctor  added,  underneath  his  certificate  and  signature,  the 
following: — 

"Heart  action  very  rapid,  and  somewhat  irregular.  Can- 
not recommend  him  as  a  good  risk." 

This  statement  was  unsigned.  Mr.  Jones  knew  nothing 
about  it.  Mr.  Randall  testified  that  he  had  heard  that  Mr. 
Jones  was  not  in  good  health,  and  he  declined  to  reinstate  him 
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on  account  of  this  information.  Whether  the  matter  was  ever 
placed  before  the  board  of  trustees  does  not  appear.  It  is, 
perhaps,  a  fair  inference  that  it  was  not.  At  any  rate,  there 
is  no  evidence  of  any  action  by  them.  A  witness,  Thomas 
Smith,  testified  that  he  heard  a  conversation  in  May  between 
Mr.  Bandall  and  Mr.  Jones,  which  he  relates  as  follows:  "Mr. 
Jones  wanted  him  [Bandall]  to  accept  his  money  for  the  insur- 
ance, and  Mr.  Bandall  would  not  do  it,  and  Mr.  Jones  said  he 
ought  to  be  used  the  same  as  the  others  were  used, — the  other 
members."  Mr.  Jones  was  not  reinstated,  and  defendant  gave 
testimony  tending  to  show  statements  made  by  him  that  he 
had  abandoned  the  insurance  in  this  company.  He  took  no 
other  steps  to  secure  his  reinstatement,  and  died  January  12, 
1897.  Soon  after  his  death,  plaintiff,  through  her  attorney, 
wrote  to  defendant,  requesting  it  to  furnish  blank  proofs  of 
death.  The  defendant  refused  this  request,  stating  "that  at 
the  time  of  his  death  he  was  not  a  member  of  the  company." 
Thereupon  this  suit  was  instituted  to  recover  upon  these  three 
certificates,  claiming  that  they  were  in  force  at  the  time  of  Mr. 
Jones'  death. 

Three  defenses  were  interposed :  First,  that  by  the  failure  to 
pay  the  assessment  in  April,1896,  his  rights  as  a  member  and 
his  certificates  became  forfeited  and  lapsed;  second,  that  the 
statements  in  his  application  were  untrue,  by  reason  of  which 
the  policies  were  void;  third,  that  he  became  intemperate 
prior  to  his  death. 

The  provisions  of  the  certificate  in  regard  to  forfeiture  were: 
(1)  That  upon  failure  to  pay  any  assessment  for  death  loss,  or 
annual  dues,  his  guaranty  deposit  (|21)  shall  be  forfeited,  and 
his  membership  shall  thereupon  cease;  (2)  they  shall  become 
null  and  void  if  the  member  is,  or  shall  become,  habitually  in- 
temperate in  the  use  of  intoxicating  liquors;  or  (3)  if  such  cer- 
tificates shall  have  been  obtained  or  continued  contrary  to,  or 
in  violation  of,  the  articles  of  association,  by-laws,  rules,  or 
regulations  of  this  assurance  company. 

The  provision  in  regard  to  forfeiture  and  reinstatement  is 
section  2  of  article  2  of  the  by-laws,  and  reads  as  follows: 
"Upon  the  failure  of  any  member  to  pay  his  assessments  or  an- 
nual dues  within  the  time  provided  by  the  by-laws,  his  mem- 
bership shall  be  forfeited,  and  his  right  to  any  share  or  interest 
in  the  funds  or  property  of  this  assurance  company  shall  cease 
absolutely  at  the  expiration  of  the  time  stipulated  in  which 
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such  payments  are  required  to  be  made;  provided,  however, 
that  the  board  of  trustees  may  reinstate  delinquent  members 
on  such  terms  as  to  them  may  be  deemed  just  and  equitable." 
The  case  was  submitted  to  the  jury  upon  the  theory  that  the 
forfeiture  for  non-payment  of  dues  was  waived,  and  upon  this 
theory  verdict  and  judgment  went  for  the  plaintiff. 

Frank  E.  Robson,  for  Appellant. 

L.  B.  &  H.  M.  Gardneb,  for  Appellee. 

Grant,  C.  J.  (after  stating  the  facts). 
1.  It  is  contended  by  counsel  for  the  defendant  that  there  is 
no  dispute  on  the  testimony;  that  the  policies  were  forfeited 
by  the  failure  of  Mr.  Jones  to  pay  his  assessments  in  April; 
that  the  company  had  a  right  to  refuse  to  reinstate  him,  if,  in 
their  judgment  he  had  become  impaired  as  an  insurance  risk; 
that  their  action,  in  the  absence  of  fraud,  was  final;  that  there 
was  no  waiver  by  reason  of  the  statements  made  by  any  officer 
of  the  company;  and  that,  therefore,  the  court  should  have  di- 
rected a  verdict  for  the  defendant.  This  presents  the  princi- 
pal question  in  the  case.  Mr.  Randall  was  the  managing  offi- 
cer of  the  company,  and  appears  to  have  been  intrusted  with 
the  full  management  of  its  business.  The  office  was  at  Lans- 
ing, and  under  his  control,  and  he  resided  there.  If  it  be  con- 
ceded that  Mr.  Jones'  policies  had  become  forfeited  by  the  non- 
payment of  these  assessments,  the  authorities  are  quite 
uniform  that  this  forfeiture  might  be  waived.  The  law  does 
not  favor  forfeitures,  in  fact,  abhors  them,  and  will  avoid  them 
whenever  any  reasonable  ground  can  be  found  for  so  doing: 
Insurance  Co.  vs.  Unsell  (144  U.  S.,  439),  and  authorities  there 
cited.  It  is  undisputed  that  Mr.  Randall  informed  Mr.  Jones, 
within  a  few  days  after  the  time  limited  for  payment,  that  he 
would  have  to  furnish  the  health  certificate  from  the  physician 
of  the  company,  and  that  he  gave  Jones  such  a  certificate  to  be 
filled  out.  This  he  did,  and  the  certificate,  in  due  form,  was 
given  to  the  company,  through  Mr.  Randall.  This  was  a 
waiver  of  the  failure  to  pay,  and  entitled  Mr.  Jones  to  rein- 
statement. This  action  of  the  company  was  not  avoided  by 
the  subsequent  act  of  Mr.  Randall  in  taking  the  certificate  to 
the  physician,  and  inducing  him  to  make  the  indorsement 
thereon  which  he  did:  Miesell  vs.  Insurance  Co.,  76  N.  Y.,  115; 
Jackson  vs.  Association,  78  Wis.,  463.    The  learned  counsel 
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for  the  defendant  argues  that  there  is  nothing  in  the  testimony 
to  indicate  that  Mr.  Jones  was  informed  that  his  payment 
would  be  accepted  after  maturity  if  he  were  in  good  health. 
We  think  it  a  fair  inference  from  the  testimony  that  it  was  the 
understanding  between  Mr.  Jones  and  Mr.  Randall  that  the 
only  thing  required  for  him  to  do,  in  order  to  be  reinstated, 
was  the  procurement  of  this  certificate  and  the  payment  of  his 
money.  It  was  in  accordance  with  the  usage  of  the  defendant. 
It  is  not  necessary  that  there  be  an  express  waiver.  It  may 
be  implied  from  circumstances:  Insurance  Co.  vs.  Pruett  (74 
Ala.,  487),  and  authorities  there  cited. 

2.  While  it  is  true  that  Mr.  Jones  paid  all  his  assessments, 
except  this  last,  at  the  office  of  the  company,  it  is  established 
by  the  testimony  of  Mr.  Randall,  not  only  that  he  was  in  the 
habit  of  collecting  delinquent  assessments  both  with  and  with- 
out certificates  of  health,  but  that  he  told  Mr.  Jones  that  the 
company  undertook  to  go  and  see  its  members  who  lived  here 
at  Lansing,  upon  the  street,  that  he  could  get  at  handily,  and 
collect  their  assessments.  This  was  in  reply  to  a  question 
from  Mr.  Jones  asking  where  he  should  make  his  payments. 
Randall  had  then  collected  his  membership  fee.  Besides,  the 
statement  made  by  Mr.  Jones  to  Mr.  Randall,  which  the  latter 
did  not  at  the  time  deny,  that  **  he  [Jones]  was  entitled  to  the 
same  treatment  as  other  members,"  is  evidence  tending  to 
show  that  Jones  understood  this  method  of  doing  business.  It 
is  urged  that  this  statement  of  Mr.  Jones  was  hearsay,  made  in 
his  own  interest,  and  against  the  interest  of  the  defendant,  and 
after  the  controversy  had  arisen.  The  conversation  took  place 
while  Mr.  Jones  was  insisting  on  his  rights,  and  referred  to  the 
custom  testified  to  by  Mr.  Randall.  We  think  it  was  legiti- 
mate evidence  to  show  knowledge  on  the  part  of  Mr.  Jones  of 
the  custom.  In  our  opinion,  there  was  enough  in  the  case  to 
go  to  the  jury  upon  the  question  of  waiver,  and  to  justify  the 
conclusion  of  the  jury  that  Mr.  Jones  acted  upon  it.  Upon 
this  point  the  court  instructed  the  jury  as  follows:  "Now,  if 
you  find  that  the  language  and  actions  of  this  company, 
through  Mr.  Randall,  the  head  of  its  executive  management, 
clearly  indicated  on  the  part  of  the  society  that  it  would  not 
take  an  advantage  of  the  default  of  the  member  here  situated 
as  Mr.  Jones  was,  if  he  did  not  pay  within  the  thirty  days,  but 
that  it  would  accept  his  payment  after  that  time,  providing  he 
were  in  good  health,  and  if,  after  the  expiration  of  this  month 
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of  April,  he  was  in  good  health,  and  Mr.  Jones  knew  of  this, 
and  relied  upon  it,  and  believed  it,  and  was  honest  in  it,  the 
company  is  estopped  from  setting  op  the  forfeiture.  If  the 
company's  conduct  was  not  such  as  to  fairly  indicate  an  inten- 
tion so  to  do,  but  was  merely  the  extension  of  favors  here  and 
there,  then  it  would  not  be  an  estoppel.  But  if  the  conduct 
was  such  as  to  give  people — give  Mr.  Jones — to  understand,  as 
I  said,  that  he  might  pay  after  the  30  days,  and  it  would  be 
accepted  if  he  was  in  good  health,  then  the  company  is  estop- 
ped, if  he  honestly  believed  that,  and  acted  upon  it,  providing 
he  was  in  good  health  at  the  expiration  of  that  30  days,  and 
during  the  time  following,  when  the  negotiations  took  place 
between  the  parties."  This  instruction  is  fully  sustained  by 
the  authorities:  Nibl.  Mut.  Ben.  Soc,  §  299;  Bac.  Ben.  Soc,  §§ 
433,  361;  Loughridge  vs.  Association,  84  Iowa,  141;  Helme  vs. 
Insurance  Co.,  61  Pa.  St.,  109. 

3.  It  is  urged  that  undue  prominence  was  given  to  the  testi- 
mony of  Mr.  Randall,  which  the  court,  in  its  instructions,  read 
to  the  jury.  We  think  not.  The  question  of  waiver  depended 
mainly  upon  the  testimony  of  Mr.  Randall,  and,  under  the  cir- 
cumstances, we  do  not  think  that  such  undue  prominence  was 
given  to  it  as  to  justify  a  reversal  of  the  case  upon  this  ground. 

4.  Error  is  assigned  upon  the  statement  made  in  the  instruc- 
tions to  the  jury,  viz.:  that  they  must  determine  "whether  the 
probabilities  are  that  he  [Jones]  knew  it."  The  court,  in  this 
portion  of  the  instrument,  was  referring  to  this  question  of 
waiver.  That  expression  was  used  in  the  following  connec- 
tion: "The  plaintiff  in  this  case  asserts  that  the  forfeiture  of 
the  policy  alleged,  and  insisted  upon  by  the  defendant,  has 
been  waived  by  it,  and  that  it  is  now  estopped  to  assert  it  as 
against  the  plaintiff.  The  burden  of  proof  to  sustain  such 
waiver  rests  upon  the  plaintiff.  I  have  told  you  that,  in  order 
to  create  an  estoppel  as  against  this  company,  and  in  favor  of 
Owen  Jones,  under  the  claim  of  the  plaintiff  herein,  it  must 
appear  that  there  has  been  such  a  course  of  dealing  between 
Mr.  Jones  himself  and  the  assurance  company^  and  between 
the  assurance  company  and  others  here  in  the  city,  known  to 
Mr.  Jones,  that  Owen  Jones  was  led  to  believe,  and  had  a  right 
to  believe,  that  if  he  failed  to  make  his  payment  in  April,  1896. 
it  would  be  accepted  thereafter,  or  that  he  would  be  reinstated 
upon  the  payment  of  his  assessment  at  some  date  after  the  ma- 
turity of  the  date  of  payment,  and  that  in  omitting  to  make 
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this  payment  he  did  rely  upon  such  a  course  of  dealing.  Now, 
1  charge  you,  gentlemen,  further,  Mr.  Jones  not  being  here  to 
tell  for  himself  what  he  relied  upon,  or  w*hat  he  knew,  that  you 
must  determine  that  from  all  the  evidence  in  the  case,  from  the 
conversations  between  hina  and  Mr.  Randall,  from  the  length 
of  time  he  was  there,  the  extent  of  the  company's  conduct  as 
detailed  by  Mr.  Randall,  the  extent  of  the  district  that  defend- 
ant went  over,  and  from  all  the  circumstances,  what  Mr.  Jones 
did  and  said,  so  far  as  the  evidence  discloses  it,  you  are  to  de- 
termine from  that  whether  Mr.  Jones  did  not  know  about  this 
course  on  the  part  of  the  company,  whether  the  probabilities 
are  that  he  knew  it,  and  you  believe  that  he  knew  it  from  the 
evidence  ,and  whether  he  relied  upon  it,  and  whether  he  was 
honest  in  that  reliance."  The  court  was  dealing  with  a  case 
where  the  party  with  whom  the  transaction  was  had  was  dead, 
and  could  not  speak.  The  jury,  therefore,  were  charged  with 
the  duty  to  determine  the  question  of  waiver  from  the  conduct 
of  the  parties,  the  deceased's  knowledge  of  the  method  of  busi- 
ness, and  the  actual  facts  of  the  transaction.  The  charge, 
taken  as  a  whole,  cannot  be  construed  to  have  turned  the  jury 
loose  in  the  field  of  speculation,  and  to  have  permitted  them  to 
find  a  verdict  without  any  substantial  evidence. 

5.  The  court  instructed  the  jury  that,  if  Mr.  Randall  refused 
to  receive  the  assessments  from  Mr.  Jones  upon  his  offer  to 
pay,  no  actual  production  of  the  money  was  necessary.  We 
think  the  instruction  correct.  Where  the  company  absolutely 
denies  liability,  a  tender  would  be  useless,  and  the  law  does 
not  require  useless  things  to  be  done. 

6.  Mr.  Jones,  in  his  application,  was  asked  the  questions: — 

**Q.  Are  you  now  in  good  health?  A.  Yes.  Q.  Have  you 
usually  enjoyed  good  health?  A.  Yes.  Q.  Who  is  your 
physician?  A.  Dr.  Hay  den.  Q.  Have  30U  ever  had  any 
serious  illness  or  injury,  and,  if  so,  when  and  of  what  na- 
ture? A.  La  grippe  sfightly,  several  times.  Q.  Have  you 
had  any  sickness  in  the  last  five  years?  A.  Nothing  more 
than  the  grippe,  or  cold.  Q.  Give  name  and  residence  of  the 
attending  physician.  A.  Dr.  Hay  den.  Q.  How  long  since 
you  consulted  a  physician?  A.  Four  weeks  ago.  Q.  For 
what  purpose?  A.  La  grippe,  or  cold.  Q.  Give  name  and 
residence  of  such  physician.  A.  Dr.  Hayden.  Q.  Have  yon 
ever  had  any  of  the  following  diseases:  Disease  of  the  heart? 
A.  No." 
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The  policy  provided  that,  if  any  of  these  answers  were  un- 
true, the  policy  should  become  null  and  void.  Dr.  Hayden  was 
called  as  a  witness  for  the  defendant,  and,  after  testifying  tliat 
he  had  been  consulted  by  Mr.  Jones  for  la  grippe,  he  was 
asked:  "Were  you  consulted  by  Mr.  Jones  during  this  period 
for  any  other  disease  than  la  grippe?"  Objection  was  made  to 
this  as  incompetent,  under  How.  Ann.  St.,  §  7516.  The  doctor 
also  testified  that  all  the  information  he  had  pertaining  to  any 
alleged  complaints  of  Mr.  Jones  was  acquired  during  the  rela- 
tion of  physician  and  patient,  and  that  he  had  no  information 
pertaining  to  his  condition  aside  from  what  he  obtained  by  ob- 
servation and  from  his  statements  while  acting  as  his  physi- 
cian. Dr.  Hayden  was  also  asked  if  he  treated  Mr.  Jones  at 
any  time  for  any  disease  of  the  heart.  These  questions  were 
objected  to  as  incompetent  under  the  statute,  and  the  objec- 
tion sustained.    The  statute  is  as  follows: — . 

"No  person  duly  authorized  to  practice  physic  or  surgery, 
shall  be  allowed  to  disclose  any  information  which  he  may 
have  acquired  in  attending  any  patient,  in  his  professional 
character,  and  which  information  was  necessary  to  enable 
him  to  prescribe  for  such  patient  as  a  physician,  or  to  do  any 
act  for  him  as  a  surgeon." 

It  is  sought  to  sustain  the  admission  of  this  testimony  under 
Brown  vs.  Insurance  Co.,  65  Mich.,  306,  32  N.  W.,  610.  In  that 
case  the  plaintiff  had  taken  out  two  policies  of  insurance,  writ- 
ten application  being  made  for  each.  In  her  first  application, 
she  stated  that  some  nine  or  ten  years  before  she  had  had  ty- 
phoid fever,  and  that  her  attending  physician  was  Dr.  Hender- 
son. In  her  second  application  she  stated  that  she  had  never 
been  sick.  In  that  case,  the  majority  of  the  court  was  of  the 
opinion  that  Dr.  Henderson  might  testify  to  the  fact  that  he 
had  treated  her  for  typhoid  fever,  and  that  it  did  not  come 
within  the  prohibition  of  the  statute.  That  decision  must  be 
limited  to  the  facts  in  that  case.  Mr.  Jones  has  made  no  other 
application,  and  had  made  no  reference  to  Dr.  Hayden  as  hav- 
ing treated  him  for  a  specific  disease,  aside  from  that  stated  in 
the  application  for  membership  in  the  defendant.  We  think 
this  case  clearly  within  the  prohibition  of  the  statute,  and  the 
questions  were  properly  excluded. 

7.  The  court  was  requested  to  give  the  following  instruc- 
tion: "If  the  jury  find  that  Owen  Jones  made  no  payments  of 
the  assessment  of  April,  1896,  and  made  no  payment  of  the 
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asseBsment  afterwards  daring  his  lifetime,  and  stated  to 
other  persons  that  he  had  dropped  it,  or  would  pay  no  more 
assessments  upon  it,  and  took  no  steps  to  be  reinstated  other 
than  to  make  an  application,  and  took  no  further  steps  to  keep 
his  membership  good,  or  to  keep  the  certificates  in  force,  then 
I  charge  you  that  he  had  abandoned  the  certificates,  and  his 
membership,  and  this  plaintiff  cannot  recover,  and  your  judg- 
ment should  be  for  the  defendant."  This  was  refused.  That 
one  may  acquiesce  in  a  forfeiture  is  undoubtedly  true.  The  re- 
quest assumed  certain  things  to  constitute  of  themselves  an 
abandonment  of  the  policies  and  acquiescence  in  the  forfeiture. 
This  request  would  permit  a  jury  to  consider,  as  evidence  of 
such  acquiescence,  the  fact  that  he  had  made  no  payment  of  the 
assessments,  leaving  out  of  consideration  the  fact  that  the  com- 
pany absolutely  declined  to  accept,  and  that  he  had  offered  to 
pay.  It  also  would  permit  them  to  find  that  the  failure  to  take 
steps  to  keep  his  membership  good,  or  to  be  reinstated,  was 
evidence  of  such  abandonment  and  acquiescence.  If  Mr.  Jones 
had  done  all  that  the  law  required  of  him  to  procure  his  rein- 
statement, he  had  a  right  to  rest  there  upon  his  rights.  The 
law  did  not  compel  him  to  at  once  apply  to  the  courts  for  rein- 
statement, or  to  have  the  policies  adjudged  to  be  alive:  Miesell 
vs.  Insurance  Co.,  supra.  The  request,  as  framed,  was  prop- 
erly refused.    Judgment  affirmed. 

Moore,  J.,  did  not  sit.    The  other  justices  concurred. 


SUPREME  COURT  OF  MICHIGAN. 


HARVEY 

VM, 

DETROIT  FIRE  &  MARINE  INS.  CO.* 

The  takiDg  out  of  a  anrnmoDS  in  good  faith  before  the  statute  of  limitations 
begins  to  ruu,  though  not  yet  served,  is  sufficient  to  bring  the  suit  within 
the  time  of  limitation. 

The  mere  grounding  of  a  vessel  does  not  constitute  a  loss.  The  loss  witbin 
the  policy  occurs  in  getting  her  off  and  floating  her  to  a  place  of  safety 
vehen  this  is  done,  and  the  expense  of  repairs. 

There  can  be  no  claim  for  constructive  total  loss  unless  the  loss  exceeds  fifty 
per  cent  as  stipulaied  entitling  to  abandonment,  and  this  must  be  deter- 
mined by  the  expenses. 

«  DMJifion  rendered,  Jaly  1 1 .  18W. 
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The  policy  proYided  that  expenses  inoarred  on  aooonnt  of  the  cargo  must  be 
excluded  from  the  loss;  also  no  amount  forwttich  the  vessel  or  assured 
would  be  liable  in  general  average  bejond  the  vessel's  proportion  in 
general  average  of  the  cost  of  taking  her  to  a  port  of  repair  and  repairing. 

Heldf  That  this  referred  to  expenses  incurred  exclusively  on  account  of  cargo 
and  not  those  which  might  Jointly  benefit  both,  such  as  hauling  her  off  a 
shoal  and  removing  such  cargo  as  prevented  repairs. 

In  the  absence  of  any  special  provision,  reasonable  time  must  be  granted  for 
notice  of  abandonment. 

The  policy  required,  in  case  of  abandonment,  the  conveyance  to  the  insurer  of 
a  perfect  title  to  the  subject  abandoned. 

Held,  That  vkhere  there  was  other  insurance  the  conveyance  was  safflcient 
which  covered  that  proportion  of  the  vessel  covered  by  the  insurance. 

MooBE  &  GoFF,  for  AppdlanL 

WisMSB  &  Habyet  (George  Garfcner,  of  couosel),  for  Appellee. 

Moore,  J. 
This  is  an  appeal  by  the  defendant  from  a  judgment  ob- 
tained against  it  by  the  plaintiff  apon  an  insurance  policy  is- 
sued by  defendant.  The  plaintiff,  who  resides  in  Detroit,  was 
the  owner  of  the  schooner  Penokee,  which  had  a  valuation, 
stated  in  the  policies  hereafter  mentioned,  of  |4,050.  The 
plaintiff  applied  to  defendant  for  insurance.  Policies  were  de- 
livered to  him  June  10,  1896,  insuring  the  body,  tackle,  ap- 
parel, and  other  furniture  of  the  schooner  Penokee  in  the  fol- 
lowing amounts,  viz.: — 

Detroit  Fire  &  Marine  Ins.  Co.,  defendant.  .|1,200 

Providence- Washington  Ins.  Co 500 

St.  Paul  Fire  &  Marine  Ins.  Co , 500 

Greenwich  Ins.  Co 500 

Total 12,700 

October  26,  1896,  the  schooner  stranded  on  a  reef  or  shoal 
near  Port  Maitland,  about  40  miles  from  Buffalo,  and  235  miles 
from  Detroit.  She  was  loaded  with  coal,  bound  to  Toledo. 
The  same  day  the  owner  and  the  defendant  learned  of  the  dis- 
aster, and  the  plaintiff  started  an  expedition  to  her  relief  from 
Detroit,  while  the  insurance  companies  started  one  from  Buf- 
falo. Each  protested  against  the  other  sending  an  expedition. 
The  plaintiff  notified  the  defendant  that  he  would  not  share  in 
the  expenses  of  its  expedition.  The  defendant  made  the  same 
statement  in  relation  to  the  expedition  sent  out  by  the  plain- 
tiff. The  Buffalo  expedition  arrived  at  the  schooner  first. 
About  200  tons  of  coal  were  taken  from  the  Penokee,  after 
which  she  was  pulled  from  the  shoal  and  towed  to  Buffalo,  ar- 
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riving  there  on  the  evening  of  October  30th.  She  was  placed 
in  a  dry  dock,  and  temporary  repairs  put  upon  her.  She  was 
afterwards  permanently  repaired  by  the  underwriters,  and 
tendered  to  plaintiff  in  March,  1897.  December  24,  1896,  the 
plaintiff  notified  the  underwriters  that  he  elected  to  abandon 
the  schooner  to  them,  as  a  total  constructive  loss,  and  should 
look  to  them  for  the  amount  of  the  insurance  policies.  The 
valuation  of  the  vessel  was  fixed  by  the  policy  at  |4,050.  As 
already  stated,  she  was  insured  for  f2,700.  It  is  the  claim  of 
the  plaintiff  that  he  was  a  coinsurer  to  the  amount  of  f  1,350. 
When  he  decided  to  abandon  the  vessel,  he  tendered  a  convey- 
ance to  the  underwriters  of  the  following  interests  in  the  ves- 
sel: To  the  defendant,  24-81;  to  each  of  the  other  three  com 
panics,  10-81, — retaining  in  himself  27-81. 

A  good  many  assignments  of  error  are  alleged.  The  case 
was  tried  by  jury  before  Judge  Carpenter;  the  judge  reserving 
the  right  to  enter  a  judgment  for  defendant  later,  if  he  was  sat- 
isfied that,  as  a  matter  of  law,  he  should  do  so.  Afterwards  a 
motion  for  a  new  trial  was  made,  which  was  overruled.  The 
case  was  very  carefully  tried,  and  it  will  not  be  necessary  to 
refer  to  some  of  the  assignments  of  error,  though  they  have 
been  carefully  considered. 

The  important  questions  in  the  case  are  four  in  number: 
First.  Was  the  claim  of  plaintiff  prosecuted  in  time?  Second. 
Was  the  plaintiff  entitled  to  abandon  the  vessel  as  a  total  con- 
structive loss?  Third.  Did  plaintiff  give  notice  of  his  inten- 
tion to  abandon  soon  enough?  Fourth.  Did  the  plaintiff  ten- 
der to  the  underwriters  a  conveyance  of  a  sufficient  interest 
in  the  vessel? 

The  answer  to  the  first  question  will  depend  upon  the  con- 
struction to  be  placed  upon  the  following  clauses  in  the 
policy: — 

"Losses  shall  be  payable  in  sixty  days  after  proof  of  loss 
or  damage  covered  by  this  policy,  and  of  the  amount  thereof, 
and  of  the  interest  of  the  insured,  shall  be  made  and  pre- 
sented at  the  office  of  said  company;  the  amount  of  the  pre- 
mium note  for  premium  on  this  policy,  if  unpaid,  and  all 
other  indebtedness  due  this  company,  being  first  deducted. 
It  is  agreed  that  this  policy  shall  become  void  if  any  other  in- 
surance is  or  shall  be  made  upon  the  vessel  interest  hereby 
insured,  which,  together  with  this  insurance,  shall  exceed 
the  sum  of  twenty-seven  hundred  dollars.    It  is  agreed  that. 
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all  claims  under  this  policy  shall  be  void  unless  prosecuted 
within  one  year  from  the  date  of  loss.'' 

The  proof  of  loss  was  made  December  24,  1896.  This  suit 
was  commenced  by  summons,  which  was  issued  October  26, 
1897,  returnable  November  16,  1897,  which  was  placed  in  the 
hands  of  the  sheriff  November  12th,  and  was  personally  served 
upon  the  defendant  before  the  return  day  mentioned  therein. 
It  is  the  contention  of  the  defendant  that,  as  the  summons  was 
not  placed  in  the  hands  of  the  sheriff  until  more  than  a  year 
after  the  vessel  was  stranded,  the  claim  was  not  prosecuted 
within  one  year  from  the  date  of  loss.  The  circuit  judge  con- 
strued this  clause  to  permit  suit  to  be  brought  within  a  year 
after  the  cause  of  action  accrued,  and  that  the  cause  of  action 
did  not  accrue  until  60  days  after  proof  of  loss  was  furnished. 
If  the  contention  of  the  defendant  is  true,  when  did  the  loss 
occur?  In  case  of  a  fire  or  a  death,  there  is  not  much  trouble 
in  deciding  when  the  loss  happened.  There  is  more  difficulty 
in  a  case  of  this  character.  Did  the  loss  occur  when  the  schoo- 
ner first  struck  the  reef,  or  next  day,  or  when  the  hull  was  run 
into  the  dry  dock  and  the  water  was  pumped  out?  What  is 
meant  by  the  requirement  that  the  claim  shall  be  prosecuted 
within  one  year  from  the  date  of  loss?  Is  this  the  same  as  a 
requirement  that  the  claimant  shall  commence  his  suit  within 
a  year?  The  defendant  gives  an  affirmative  answer  to  the  last 
question,  and  says  the  suit  was  not  commenced  until  the  sum- 
mons was  put  into  the  hands  of  the  officer  to  serve;  citing 
Howell  vs.  Shepard,  48  Mich.,  472;  Bank  vs.  Dwight,  83  Mich., 
191;  Peck  vs.  Insurance  Co.,  102  Mich.,  52,  and  other  cases. 
None  of  these  cases  are  directly  in  point,  and,  so  far  as  the 
case  of  Peck  vs.  Insurance  Co.  bears  upon  the  question,  it  is 
more  favorable  to  the  plaintiff  than  defendant.  In  the  case  at 
bar  the  summons  was  taken  out  in  time,  with  a  proper  return 
day;  it  was  put  in  the  hands  of  a  proper  officer  for  service  dur- 
ing its  life,  and  was  actually  served  before  the  return  day.  In 
the  cases  cited,  the  writs  were  either  allowed  to  die,  without 
service,  and  without  being  put  in  the  hands  of  the  officer,  or 
were  not  issued  until  the  statute  of  limitations  had  begun  to 
run.  What  was  done  here  comes  within  the  rule  as  stated  by 
Justice  Montgomery  in  Peck  vs.  Insurance  Co.,  supra:  "The 
commencement  of  suit  consists  of  suing  out  the  summons,  and 
delivering  or  transmitting  it  to  an  officer,  with  the  bona  fide  in- 
tention of  having  it  served.''  I  do  not  understand  that  not  only 
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must  the  summons  be  taken  out,  but  it  must  be  given  to  an 
oflScer  and  served  before  the  statute  of  limitations  begins  to 
run,  to  constitute  the  commencement  of  a  suit;  but  it  will  be 
sufficient  if  the  summons  i»  taken  out  before  the  statute  begins 
to  run,  with  the  bona  fide  intention  of  having  it  served,  and 
placing  it  in  the  hands  of  an  officer  and  having  it  served  during 
its  life.  Angell  on  Limitations  (section  312),  says:  "The  gen- 
eral rule  appears  to  be,  in  this  country,  that  at  the  time  of 
suing  out  the  writ  the  action  commences;  and  either  when 
the  writ  is  delivered  to  the  sheriflf  or  to  his  deputy,  or  when 
it  is  sent  to  either  of  them  with  a  bona  fide  intention  to 
be  served  upon  the  defendant,  it  is  considered  to  have  been 
issued."  See  Railway  Co.  vs.  Jenkins,  103  111.,  588.  In  con- 
struing what  the  words  in  the  policy  mean,  it  may  be  well  to 
consider  other  provisions  of  the  policy.  One  of  its  provisions 
is,  there  shall  be  no  liability  should  the  vessel  be  grounded  in 
certain  localities,  where  the  known  shallowness  of  the  water  is 
such  that  the  grounding  would  be  likely  to  occur  in  navigating 
that  locality.  Should  the  vessel  go  ashore  in  such  a  locality* 
though  the  owner  would  suffer  great  loss,  he  would  have  no 
claim  against  the  underwriters,  and,  within  the  meaning  of  the 
policy,  there  would  be  no  loss.  The  grounding  of  a  vessel  is  not 
sufficient,  of  itself,  to  create  a  liability.  It  is  the  getting  of  her 
off,  the  floating  her,  and  getting  her  to  a  place  of  safety,  that 
makes  a  loss  for  which  there  is  liability  to  pay.  Another  provi- 
sion of  the  policy  requires  the  owner,  in  case  of  loss  or  misfor- 
tune, to  give  the  underwriters  prompt  notice;  and  the  assured 
is  required  to  do  what  he  can  to  recover  and  save  the  property, 
submiting  his  plans  to  the  underwriters.  Another  provision 
provides  that  no  partial  loss  of  particular  damage  shall,  in  any 
case,  be  paid  unless  it  equals  11  per  cent  of  the  valuation.  It 
is  evident  that  the  question  of  loss  does  not  depend  upon  the 
vessel  going  aground,  but  upon  the  expense  of  getting  her  off 
and  getting  her  repaired.  As  we  shall  see  later,  there  can  be 
no  right  of  abandonment  unless  the  loss  exceeds  50  per  cent  of 
the  valuation  of  the  vessel  as  stated  in  the  policy.  Until  there 
is  a  right  of  abandonment,  there  can  be  no  claim  for  total  con- 
structive loss,  and  this  cannot  be  determined  until  it  is  known 
what  the  expenses  are.  Another  clause  of  the  policy  provides, 
"Losses  shall  be  payable  in  sixty  days  after  proof  of  loss  or 
damage  covered  by  this  policy,  and  of  the  interest  of  the  as- 
sured, is  made  and  presented  at  the  office  of  the  company.*'' 
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We  do  not  discover  from  the  policy  when  this  proof  of  loss 
must  be  made.  Taking  all  the  other  provisions  of  the  policy 
in  connection  with  this  particular  provision,  it  is  evident  the 
question  when  suit  must  be  brought  is  a  difficult  one  to  an- 
swer. Intelligent  men  may  differ  as  to  its  meaning.  The  lan- 
guage used  in  the  policy  was  prepared  by  the  insurance  com- 
pany. Where  the  language  is  ambiguous,  it  is  to  be  construed 
most  strongly  against  the  company.  See  Steel  vs.  Insurance 
Co.  (2  C.  C.  A.,  463),  and  the  many  cases  there  cited.  We  think 
the  claim  was  prosecuted  in  time.  See  authorities  collated  in 
the  case  just  cited. 

The  answer  to  the  second  question  will  be  determined  by 
construing  this  clause  in  the  policy: — 

"The  right  to  abandon  as  for  a  constructive  total  loss 
shall  not  exist  unless  the  loss  exceeds  one-half  of  the  valua- 
tion expressed  in  this  policy.  In  determining  the  amount  of 
the  loss,  there  shall  be  deducted  therefrom  the  deductions 
from  repairs  provided  in  this  policy,  and  in  no  case  shall  any 
amount  be  included,  in  determining  such  loss,  for  which  the 
vessel  or  the  assured  would  be  liable  in  general  average,  be- 
yond the  vessel's  proportion  in  general  average  of  the  cost 
of  recovering  and  taking  her  to  the  port  of  repair,  and  the 
cost  of  repairs,  with  such  deductions;  and,  among  other 
things,  there  shall  be  excluded  from  the  loss  the  vessePs  pro- 
portion of  all  expenses  and  sacrifices  by  jettison,  and  sacri- 
fices of,  or  expenses  incurred  on  account  of,  the  cargo,  or  any 
part  thereof,  nor  shall  detention  by  the  season,  or  by  any 
other  cause,  be  alleged  or  allowed  as  cause  for  abandon- 
ment." 

The  following  portions  of  this  clause  had  been  used  in  poli- 
cies but  a  short  time: — 

"Among  other  things,  there  shall  be  excluded  from  the 
loss  »  »  »  or  expenses  incurred  on  account  of  the  cargo 
or  any  part  thereof." 

The  adjuster  of  the  company,  with  his  12  years  of  experi- 
ence, testified  that  he  never  had  been  called  to  adjust  a  loss 
where  such  a  clause  was  in  the  policy.  In  wrecking  the  vessel, 
200  tons  of  coal  were  taken  from  her,  and  transferred  to  a 
barge.  It  is  contended  by  defendant  this  was  "  an  expense  on 
account  of  the  cargo,"  and  cannot  be  considered  in  deciding 
whether  the  loss  exceeds  one-half  of  the  valuation  expressed 
in  the  policy,  so  as  to  give  the  owner  the  right  to  abandon  for  a 
constructive  total  loss.  It  is  claimed  by  counsel  that  the 
policy  excludes  (1)  that  proportion  of  the  expenses  incurred  on 
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account  of  the  cargo  which  would,  under  general  average,  be 
chargeable  to  the  vessel;  (2)  all  expenses  incurred  solely  on 
account  of  the  cargo.  It  is  this  provision  of  the  policy  which 
is  to  govern  the  disposition  of  the  items  of  expenditure  in  this 
case.  It  is  said  that,  if  the  expenditures  are  disposed  of  upon 
this  basis,  the  vessel's  proportion  of  the  expenses  is  not  suflS- 
cient  to  make  its  loss  exceed  one-half  the  valuation  of  the  ves- 
sel, thereby  making  a  constructive  total  loss.  In  overruling  a 
.motion  for  a  new  trial,  the  learned  trial  judge  disposed  of  the 
claim  of  counsel  in  these  words:  "The  most  difficult  problem 
in  this  case  is  to  determine  what  general  average  expenses 
shall  be  considered.     The  policy  provides, 

'And  in  no  case  shall  any  amount  be  included,  in  deter- 
mining such  loss,  for  which  the  vessel  or  assured  would  be 
liable  in  general  average,  beyond  the  vessel's  proportion  in 
general  average  of  the  cost  of  recovering  and  taking  her  to 
the  port  of  repair,  and  the  cost  of  repairs;  »  ♦  ♦  and, 
among  other  things,  there  shall  be  excluded  from  the  loss 
the  vessel's  proportion  of  all  expenses  and  sacrifices  by  jet- 
tison, and  sacrifices  of,  or  expenses  incurred  on  account  of, 
the  cargo,  or  any  part  thereof.* 

"I  do  not  think  this  language  excludes  any  expense  to  re- 
cover or  to  get  to  the  place  of  repair  both  the  vessel  and  the 
cargo.  Defendant  concedes  that  the  expense  of  pulling  the 
vessel  off  the  shoal  should  not  be  excluded.  It  is  clear,  though, 
that  at  least  a  part  of  this  expense  was  made  necessary  by  the 
fact  that  the  cargo  was  on  the  vessel.  I  am  unable  to  see  on 
what  ground  this  item  of  expense  can  be  included  and  the  ex- 
pense of  lightening  the  cargo  be  excluded.  The  language  of 
the  policy,  in  clear  terms,  includes  the  vessePs  proportion  of 
recovering  and  taking  her  to  the  port  of  repair.  Does  not  this 
clearly  indicate  that  expenditures  for  the  benefit  of  the  vessel 
and  cargo  shall  be  included?    The  language, 

*And,  among  other  things,  there  shall  be  excluded  ♦  •  • 
all  expenses  and  sacrifices  by  jettison,  and  sacrifices  of,  or 
expenses  incurred  on  account  of,  the  cargo,  or  any  part 
thereof,' 

"From  its  natural  import,  as  well  as  from  its  connection 
with  the  language  just  quoted,  means  expenses  incurred  solely 
on  account  of  the  cargo.  An  illustration  of  this  is  a  charge  of 
twelve  dollars  and  fifty-five  cents  for  towing  barge  Taylor  to 
unload  coal,  deducted  from  the  Maytham  Tug  Line  bill.  I  am 
satisfied  that  I  erred  in  excluding  the  charge  for  unloading 
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coal.  The  boat  could  not  receive  the  needed  repairs  with  the 
cargo  on  board.''  We  are  not  aided  in  deciding  whether  the 
judge  was  right  or  not  by  any  authorities,  and  the  question  is 
not  free  from  doubt.  When  the  vessel  went  ashore,  she  was 
loaded  with  coal.  To  release  her,  it  was  necessary  to  remove 
l)art  of  her  cargo,  that  she  might  float.  Can  it  be  said  that 
was  an  "expense  on  account  of  the  cargo?"  After  she  reached 
port,  she  was  leaking  badly,  and  it  was  necessary  to  keep  a 
pump  running,  to  prevent  her  sinking.  Had  she  filled  and 
sunk,  great  expense  would  have  been  involved  in  raising  her. 
A  small  tug  was  used,  which  was  brought  to  the  vessel  by  the 
representatives  of  the  underwriters  who  had  an  insurance 
upon  the  cargo.  The  record  shows  it  was  used  for  many  pur- 
poses where  the  large  tug,  on  account  of  the  depth  of  water, 
was  not  available.  She  was  used  in  going  for  provisions  for 
the  men  who  were  at  work  to  release  the  vessel  as  well  as  the 
cargo,  and  in  running  lines  from  the  schooner  to  the  lighter 
and  the  larger  tug.  We  agree  with  the  trial  judge  that,  while 
these  expenses  were  incurred  because  the  cargo  was  in  the  ves- 
sel, they  were  not  simply  "expense  on  account  of  the  cargo," 
but  were  for  the  benefit  of  the  vessel  as  well  as  the  cargo. 

Was  the  notice  of  abandonment  in  time?  The  policy  does 
not  mention  any  particular  time  in  which  the  notice  must  be 
given.  The  owner  is  entitled  to  a  reasonable  time  in  which  to 
make  up  his  mind,  and  also  to  a  reasonable  time  in  which  to 
get  information  so  he  can  act  advisedly.  The  testimony  dis- 
closes that  the  assured  made  frequent  inquiries  of  the  under- 
writers for  the  amount  of  the  expenses  and  charges,  and  that 
there  was  delay  in  obtaining  these  amounts.  The  notice  of 
abandonment  was  given  before  the  permanent  repairs  were 
made,  and  before  a  contract  was  given  therefor.  The  trial 
judge,  on  the  motion  for  a  new  trial,  held  the  notice  was  in 
lime,  and  based  his  holding  on  the  case  of  King  vs.  Walker,  3 
Hurl.  &  C,  209.    We  think  he  did  not  err  in  so  holding. 

The  clause-  of  the  policy  bearing  upon  the  fourth  question 
reads: — 

"Moreover,  no  abandonment  in  any  case  whatever,  even 
when  the  right  to  abandon  may  exist,  shall  be  held  or 
allowed  as  effectual  or  valid  unless  it  shall  be  in  writing, 
signed  by  the  insured,  and  delivered  to  the  said  company  or 
its  authorized  agent,  nor  unless  it  shall  be  efficient,  if 
accepted,  to  convey  to  and  to  vest  in  the  said  insurance  com- 
pany an  unincumbered  and  perfect  title  to  the  subject  aban- 
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doned.  The  valuation  of  said  vessel  expressed  in  this  policy 
shall  be  considered  the  value  in  adjusting  losses  under  this 
policy." 

It  is  claimed  by  defendant  that  plaintiflf,  instead  of  tender- 
ing a  conveyance  of  24-81,  should  have  made  a  tender  suflS- 
cient  to  convey  and  invest  in  the  insurance  company  an  unin- 
cumbered and  perfect  title.  Counsel  argue,  "The  insurance 
covered  the  whole  body  of  the  schooner,  and  the  abandonment 
should  be  coextensive  with  the  subject  insured;"  citing  The 
Mary  Perew,  15  Blatchf.,  58,  Fed.  Cas.  No.  9,207;  The  Mani- 
toba, 30  Fed.,  129.  The  authorities  are  not  free  from  conflict. 
If  the  contention  of  defendant  is  true,  before  plaintiff  could 
make  an  abandonment  which  would  entitle  him  to  recover  of 
the  defendant,  he  must  make  a  conveyance  which  would  cut  off 
his  right  to  recover  from  the  other  underwriters  who  had  poli- 
cies on  the  vessel.  It  was  the  opinion  of  the  trial  judge  that: 
'*l'he  provision  in  the  policy  requires  that  the  abandonment 
shall  be  evidenced  by  a  written  transfer,  which  shall  convey  to 
and  invest  in  the  insurance  company  an  unincumbered  and 
perfect  title  to  the  subject  abandoned.  The  *  subject  aban- 
doned,' in  my  judgment,  means  that  part  of  the  property  cov- 
ered by  the  insurance."  This  conclusion  is  justified  by  2  Phil., 
Ins.,  226,  §  1490;  2  Arn.,  Ins.,  953,956,979;  Rice  vs.  Cobb,  9 
Cush.,  302;  Phillips  vs.  Insurance  Co.,  11  La.,  Ann.,  459;  Insur- 
ance Co.  vs.  Duffield,  2  Handy,  122;  Cincinnati  Ins.  Co.  vs. 
Duffield,  6  Ohio  St.,  200.  See  Insurance  Co.  vs.  Johnson,  17  C. 
C.  A.,  416;  The  Potomac,  105  U.  S.,  630.  The  judgment  is 
affirmed. 

Grant,  C.  J.,  and  Hooker,  J.,  did  not  sit.  The  other  justices 
concurred. 
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BROWN 

EQUITABLE  LIFE  AS8UR.  SOC.  OF  UNITED  STATES.* 

Held,  That  the  policy,  beiug  valid  when  issued,  was  assignable  by  plaintiff 
to  H.,  and  by  H.  to  the  bank. 

Also,  that  the  bank  would  take  the  policy  subject  to  the  equities  of  the 
plaintiff,  unless  the  conduct  of  the  latter  was  such  as  to  equitably  estop 
nim,  but  the  mere  fact  that  the  assignment  from  him  to  H.  was  absolute 
in  form  would  not  create  such  an  estoppel. 

But  the  laches  of  the  plaintiff,  and  his  practical  abandonment  of  the  policy 
for  eleven  years,  by  neglecting  to  take  any  active  measures  to  recover  it 
from  H.,  and  neglecting  during  all  th'at  time  to  pay  the  premiums  neces- 
sary to  keep  it  from  lapsing,  would  estop  him  from  asserting  any  rights 
under  the  policy,  or  attempting  to  avail  himself  of  its  benefits  as  against 
H.  or  bis  assignee,  the  bank,  who  had  kept  it  alive  by  paying  the  pre- 
miums at  his  own  expense. 

Per  Gubiah. 
A  reargument  of  this  cause  was  ordered  upon  the  question 
"whether  the  Security  Bank  of  Minnesota  took  the  policy  in 
suit  subject  to  the  equities  of  the  plaintiff.''  After  receiving 
and  considering  the  additional  arguments  of  counsel,  Justices 
Mitchell  and  Buck  adhere  to  the  views  expressed  and  the  re- 
sult reached  in  the  opinion  of  the  court  heretofore  filed,  while 
Chief  Justice  Start  and  Justice  Collins  adhere  to  the  views  ex- 
pressed in  their  dissent,  and  are  in  favor  of  reversal,  on  the 
grounds  therein  stated.  Justice  Canty,  while  still  adhering 
fully  to  the  position  taken  in  the  original  opinion  of  the  court 
upon  the  so-called  doctrine  of  latent  equities,  is  of  opinion  that 
the  plaintiff,  by  reason  of  his  conduct  in  allowing  the  policy, 
accompanied  by  an  assignment  absolute  in  form,  to  remain  for 
11  years  in  the  possession  of  Hadley  without  taking  any  active 
measures  to  recover  it,  and  in  neglecting  during  all  that  time 
to  pay  the  premiums  necessary  to  keep  it  alive,  is  estopped  by 
his  laches  and  abandonment  from  now  asserting  any  rights  to 
or  under  the  policy,  or  attempting  to  avail  himself  of  its  bene- 
fits which  have  been  preserved  by  the  expenditures  of  another. 
While  Chief  Justice  Start  and  Justice  Collins  are  in  favor  of  a 
reversal  on  the  broader  ground  alfeady  stated,  they  also  con- 
cur in  the  view  of  Justice  Canty,  that  the  case  should  be  re- 

«  DMision  rendered,  July  11, 1899.    Sjrltebns  by  the  Court. 
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versed  on  the  ground  that  plaintiff  is  equitably  estopped  by 
his  laches  and  abandonment  from  claiming  the  proceeds  of  the 
policy.  The  court  is  unanimously  of  opinion  that  the  policy, 
being  valid  in  its  inception,  was  assignable  to  any  one. 

It  follows  that  the  opinion  of  the  court,  either  unanimously 
or  by  a  majority,  is  that: — 

1.  The  policy  was  assignable  by  plaintiff  to  Hadley,  and  by 
Hadley  to  the  Security  Bank. 

2.  The  assignment  from  Hadley  to  the  Security  Bank  would 
be  subject  to  the  equities  of  the  plaintiff,  in  the  absence  of 
facts  creating  an  equitable  estoppel  against  him;  and  the  mere 
fact  that  the  assignment  from  plaintiff  to  Hadley  was  absolute 
in  form  would  not  create  such  an  estoppel. 

3.  But  the  laches  of  plaintiff,  and  his  practical  abandonment 
of  the  policy  by  neglecting  for  11  years  to  take  active  measures 
to  recover  possession  of  it,  or  to  keep  it  alive  by  paying  the 
premiums  on  it,  but  allowing  it  to  lapse  unless  Hadley  saw  fit 
to  pay  the  premiums  at  his  own  expense,  would  estop  him 
from  now  claiming  any  rights  under  or  benefits  from  the 
policy,  as  against  Hadley  or  the  bank. 

If  the  findings  of  the  trial  court  on  the  latter  point  were 
clear  and  positive  there  would  be  nothing  to  do  but  to  order 
judgment  for  the  defendant.  But  it  is  not  clear  from  the  find- 
ings, especially  in  view  of  the  latter  part  of  the  so-called  fif- 
teenth finding,  how  far  they  were  intended  to  go,  or  what  was 
the  precise  ground  upon  which  the  court  ordered  judgment 
for  the  plaintiff.  Therefore,  under  the  circumstances,  we  are 
of  opinion  that  the  proper  disposition  of  the  appeal  is  to  re- 
verse, and  order  a  new  trial  of  the  cause  in  accordance  with 
this  opinion.     It  is  so  ordered. 
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MISCELLANY. 


Cases  to  which  an  insurance  company  may  or  may  not  be  a  party,  which 
are  not  actions  on  policies,  but  which  relate  to  matters  outside  of  insurance 
proper;  as,  Jurisdiction,  receiver,  injunction,  pleading,  practice,  mandamus, 
wills,  usury,  lodges,  the  relations  of  statute  laws  to  corporations,  laws  of 
sister  States,  etc.,  where  the  principles  and  practice  of  insurance,  as  such, 
are  not  specifically  involved ;  and  other  cases  of  incidental  interest  to  under- 
writers, or  where  for  special  reasons  a  full  report  has  been  deemed  unnecessary. 
These  sketches  are  given  merely  as  chapters  of  current  information,  and  are 
not  intended  as  digests,  nor  for  citation. 

Beiksubance  in  Case  of  Llotds. 
In  the  case  of  Sun  Ins.  Office,  of  London,  vs.  Merz,  decided 
by  the  Supreme  Court  of  New  Jersey,  June  12, 1899,  the  follow- 
ing syllabus  was  furnished  by  the  court: — 

The  "act  to  permit  and  allow  firms  and  individuals  not 
leas  than  twenty  in  number  under  each  organization  known 
as  Fire  Lloyds,  to  insure  others  against  loss  or  damage  by 
fire  and  lightning,  and  to  underwrite  policies  of  insurance 
issued  therefor  under  the  Lloyds  form,"  approved  March  25, 
1895  (2  Gen.  St.,  p.  1784),  confers  authority  to  insure  property 
against  such  loss  or  damage,  not  only  in  favor  of  owners,  but 
of  any  person  having  an  insurable  interest  therein. 

An  insurer  of  property  against  such  loss  or  damage  ac- 
quires thereby  an  insurable  interest  therein,  and  a  Lloyds 
association  may  insure  such  insurer  against  his  loss  or  dam- 
age by  the  contract  commonly  called  **  insurance." 

The  act  amending  the  above-recited  act,  approved  March 
26, 1896  (Laws  1896,  p.  156),  in  prohibiting  the  transaction  of 
the  business  of  insurance  by  such  associations  except  as  au- 
thorized by  said  acts,  does  not  make  unlawful  such  a  con- 
tract of  reinsurance. 

On  October  13,  1897,  a  Lloyds  association  contracted  with 
an  insurance  company  to  reinsure  it  against  such  loss  or 
damage  on  property  insured  by  it  as  might  occur  in  the 
months  of  October,  November,  and  December,  1897.  The 
contract  was  not  limited  to  such  loss  or  damage  as  might 
occur  on  policies  which,  oi>  October  13th,  the  reinsured  com- 
pany had  written  and  become  liable  upon.  Held,  That  since 
the  contract  of  reinsurance,  by  its  terms,  bound  the  associa- 
tion for  losses  on  property  in  which  at  its  date  the  rein- 
sured company  had  no  insurable  interest,  and  therein  was  in- 
valid, and  since  the  contract  was  upon  a  single  considera- 
tion, and  entire  and  inseparable,  it  was  wholly  lacking  in 
validity. 
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Repudiation  of  Contract  bt  Heinbubeb. 
In  the  case  of  Iowa  Life  Ins.  Co.  vs.  Eastern  Mutual  Life  Ins. 
<Jo.,  decided  by  the  Supreme  Court  of  New  Jersey,  June  20, 
1899,  the  following  syllabus  was  furnished  by  the  court: — 

A  life  insurance  company  of  Iowa  agreed  with  one  of 
its  agents  that  he  should  have  a  year's  premiums  on  certain 
policies  issued  by  it,  and  should  bear  the  year's  losses.  The 
agent  f  uither  agreed  to  deposit  with  the  company  as  security 
a  sum  equal  to  30  per  cent  of  such  premiums,  but  by  a  later 
arrangement  there  was  substituted  for  such  deposit  policies 
of  reinsurance  issued  by  a  life  insurance  company  of  New 
Jersey  to  the  Iowa  company.  Afterwards  these  policies 
were  repudiated  by  the  New  Jersey  company,  and  the  con- 
tracts thereby  evidenced  were  rescinded  by  the  Iowa  com- 
pany. After  the  period  of  indemnity  had  expired,  the  Iowa 
company  sued  the  New  Jersey  company  upon  an  implied  as- 
sumpsit to  repay  the  premiums  recited  in  the  policies  of  re- 
insurance as  having  been  paid.  Held,  That,  in  the  absence 
of  proof  of  any  actual  loss,  there  could  be  no  recovery. 

Statement  as  to  Aoe. 
In  the  case  of  McCarthy  vs.  Catholic  Knights  and  Ladies  of 
America,  decided  by  the  Supreme  Court  of  Tennessee,  it  was 
held,  that  only  clear  and  positive  evidence  will  justify  a  for- 
feiture on  the  ground  of  false  statement  as  to  age.  When  in 
a  benevolent  society  the  statement  of  age  in  the  application 
was  a  warranty,  and  the  applicant  having  been  ignorant,  and 
not  knowing  her  exact  age,  which,  under  the  constitution,  was 
referred  to  a  committee,  whose  investigation  should  be  final, 
and  the  application  was  accepted  on  their  report,  and  dues  had 
been  paid  for  seven  years,  the  society  will  be  estopped  to  ques- 
tion the  age. 

ASSESSHENT. — INSOLVENCY  OF  MuTUAL  OoMPANT. 

In  the  case  of  Langworthy  vs.  C.  C.  Washburn  Flouring 
Mills  Co.,  decided  by  the  Supreme  Court  of  Minnesota,  July  12, 
1899,  the  following  syllabus  was  furnished  by  the  court: — 

A  mutual  insurance  company,  was  authorized  by  its  char- 
ter "to  insure  dwelling  houses,  household  furniture,  farm 
buildings,  and  other  property  against  loss  by  fire."  It  is- 
sued its  policies  to  the  defendant  on  its  flour  mills  in  con- 
sideration of  its  premium  notes.  This  is  an  action  to  collect 
the  amount  of  an  assessment  on  the  notes.  Held,  That  the 
policies  were  valid,  and,  the  defendant  having  had  the  bene- 
fit of  the  insurance  contract,  it  is  liable  on  its  notes. 
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Held,  That  the  evidence  sustains  the  findings  of  the  trial 
court  to  the  effect  (a)  that  the  insurance  company  was  au- 
thorized to  do  business  in  this  State;  (b)  that  the  premium 
notes  were  given  for  a  valuable  consideration,  and  were  not 
obtained  by  fraud  or  false  representations;  (c)  that  the  de- 
fendant's liability  for  losses  occurring  during  the  life  of  its 
policies  was  not  settled  and  terminated  when  it  surrendered 
them;  (d)  that  the  defendant  (except  as  to  one  item)  was  as- 
sessed only  for  its  pro  rata  share  of  the  losses  incurred  dur- 
ing the  period  of  its  membership. 

An. assessment,  on  premium  notes  to  a  mutual  insurance 
company,  made  after  the  company  has  become  insolvent, 
and  a  receiver  has  been  appointed,  may  properly  include  the 
exi>enses  of  winding  up  its  affairs. 

Held,  Following  Langworthy  vs.  Garding  (Minn.),  that 
this  action  is  not  barred  by  the  statute  of  limitations  or  by 
laches. 

Title  of  Benefioiabt  in  Benevolent  Society. 
In  the  case  of  Thomas  vs.  Cochran  et  al.,  decided  by  the 
Court  of  Appeals  of  Maryland,  June  20,  1899,  it  was  held,  that 
where  the  by-laws  allowed  the  insured  to  designate  and  change 
the  beneficiary  at  will  on  the  certificate,  and  the  beneficiary 
named  dies,  and' the  insured  fails  to  designate  another,  the  ad- 
ministrator of  the  beneficiary,  and  not  the  executor  of  the  in- 
sured, is  The  proper  party  to  receive  the  insurance  money. 
The  beneficiary  received  a  defeasible  estate,  which  was  not  de- 
feated by  the  insured,  and  which  passed  to  her  administrator. 

Waoer  Policy. 

In  the  case  of  Wheeland  vs.  Atwood,  decided  by  the  Su- 
preme Court  of  Pennsylvania,  July  19,  1899,  it  was  held  not  to 
be  a  wager  policy  where  deceased  took  out  a  policy  for  f5,000 
on  her  life,  and  assigned  it  absolutely  to  her  husband,  who  sub- 
sequently, being  unable  to  continue  the  premiums,  also 
assigned  it  absolutely  in  payment  of  a  debt  of  f  1,900,  at  a  time 
when,  if  assured  had  lived*out  her  life  expectancy,  the  premi- 
ums to  be  paid,  with  interest  thereon,  would  have  amounted  to 
14,500 

The  court  said:  "The  interest  of  the  husband  in  the  life  of 
his  wife  validated  the  policy,  and  her  assignment  of  it  to  him 
gave  him  a  good  absolute  title  to  it,  which  he  might  dispose  of 
for  a  lawful  consideration,  especially  when  he  was  no  longer 
able  to  pay  the  premiums,  and  could  pay  an  honest  debt  with 
it." 
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POWKR   OF  AUDITOBS. — ARBITRATION. 

In  the  case  of  Denton  vs.  Farmers'  Mi^tual  Fire  Ins.  Co.,  de- 
cided by  the  Supreme  Court  of  Michigan,  July  11,  1899: — 

The  charter  of  a  mutual  fire  insurance  company  provided 
that  the  auditors  living  in  the  county  where  a  loss  occurs  shall 
investigate  the  cause  of  the  loss,  and,  if  they  find  it  to  be  the 
result  of  carelessness  or  any  violation  of  the  charter  and  by- 
laws, they  shall  ascertain  the  loss,  and  in  case  of  any  disa- 
greement as  to  the  liability,  in  whole  or  in  part,  the  loss  shall 
be  submitted  to  arbitrators.  Held,  That  the  board  of  audit- 
ors was  not  authorized  to  determine  a  question  of  liability 
under  the  policies  issued,  but  only  the  actual  amount  of  loss 
sustained. 

Where  a  fire  policy  authorizes  a  board  of  auditors  to  deter- 
mine merely  the  amount  of  loss  sustained  by  the  insured, 
which  is  to  be  final  if  no  arbitration  is  demanded,  and  such 
board  finds  that  the  insured  intentionally  fired  his  buildings 
and  rejects  his  claim,  the  arbitration  clause  is  waived. 

Accident. — ^Permanent  Disability. 
In  the  case  of  Cook  vs.  Benevolent  League,  of  Minnesota,  de- 
cided by  the  Supreme  Court  of  Minnesota,  May  25,  1899,  the 
following  syllabus  was  furnished  by  the  court: — 

*^Rule  applied  that,  where  a  contract  of  insurance  is  am- 
biguous, it  will  be  construed  most  strongly  against  the  in- 
surer and  in  favor  of  the  insured. 

"By  reason  of  having  the  fingers  of  both  hands  ampu- 
tated, the  insured  was  totally  and  permanently  disabled 
*from  prosecuting  any  and  every  kind  of  business  pertain- 
ing to'  his  occupation.  The  policy  provided  for  indemnity 
against  loss  of  time  in  such  a  case  by  the  payment  of  a  cer- 
tain sum  per  week,  not  exceeding  52  weeks.  The  policy  also 
provided  for  indemnity  at  the  same  rate  per  week  for  loss  of 
time  caused  by  temporary  total  disability,  or  by  sickness 
caused  by  disease.  The  application  and  by-laws  provided 
that  benefits  would  be  allowed  only  while  the  insured  was 
under  the  care  of  a  physician  or  surgeon,  or,  in  the  case  of 
amputations,  until  they  healed.  Held,  these  provisions  did 
not  apply  to  such  a  case  as  this,  but  only  to  cases  of  tem- 
porary total  disability  and  to  cases  of  sickness  from  disease, 
and  that  plaintiff  is  entitled  to  recover  for  the  whole  52 
weeks,  though  the  amputations  healed  before  the  end  of  that 
time." 
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UNITED  STATES  CIRCUIT  COURT  OF  APPEALS. 

Second  Circuit. 


AMERICAN  CREDIT  INDEMNITY  CO. 

CARROLLTON  FURNITURE  MFG.  CO.* 

Statements  in  the  application  must  be  treated  as  warranties,  and  not  as 
mere  representations,  where  tbey  are  specifically  declared  to  be  such  in 
the  application,  which  is  part  of  the  contract. 

Where  the  policy  is  issued  and  the  loss  is  payable  in  another  State,  the  fact 
that  an  application  for  insurance  against  insolvency  was  made  out  by  the 
applicant  In  his  own  State  does  not  make  the  policy  a  contract  to  be  con> 
straed  by  the  laws  of  such  State. 

Notice  of  loss  sent  too  late,  according:  to  the  provisions  of  the  policy,  is  not 
waived  by  failure  to  reply  to  a  letter  from  insured  at  the  time,  inquiring 
if  anything  more  was  needed. 

Such  notice  was  required  to  be  given  on  blanks  furnished  by  the  company,  iu 
the  form  prescribed,  within  ten  days  after  learning  of  the  insolvency. 
The  blanks  made  no  reference  to  insolvency,  but  called  for  answers  as  to 
the  failure  of  the  debtor. 

Heldy  That  a  confession  of  judgment  by  the  debtor,  and  a  suspension  of  busi- 
ness from  a  sheriff's  seizure,  was  a  commercial  failure,  and  a  timely  no- 
tice was  sufficient.  The  subsequent  return  of  an  execution  as  unsatisfied 
did  not  require  a  ^cond  notice. 

Statement  of  faetR  by  Shipman.C.  J. 
This  is  a  writ  of  error  to  review  a  judgment  of  the  circuit 
court  for  the  Southern  District  of  New  York,  in  favor  of  the 
Carrollton  Furniture  Manufacturing  Company,  a  Kentucky 
corporation,  against  the  American  Credit  Indemnity  Company, 
a  New  York  corporation,  upon  a  policy  of  insurance,  dated 
July  2, 1895,  which  insulted  the  plaintiff  against  business  losses 
from  the  insolvency  of  debtors  on  sales  and  deliveries  of  goods 
to  be  made  between  July  1,  1895,  and  July  31,  1896.  A  rider, 
subsequently  attached  to  the  policy,  provided  that  losses  of 
the  kind  included  in  the  policy,  occurring  after  the  payment  of 
the  premium,  on  sales  and  shipments  made  from  July  1,  1894, 
to  Juy  1,  1895,  could  be  j>roven  under  the  policy  in  accordance 
with  its  terms.  The  question  upon  the  trial  to  the  jury  in  re- 
gard to  the  amount  of  losses  related  to  the  loss  suffered  by  the 
plaintiff  in  its  sales  to  a  firm  under  the  name  of  Elliott  &  Cou- 
gle,  of  the  city  of  New  York.  The  jury  returned  a  verdict  for 
the  plaintiff  for  the  sum  of  |5,666.27  and  interest,  upon  which 
judgment  was  entered. 

*  Deciaion  rendered.  May  25, 1899. 
V0L.XXVIII.-64. 
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Albert  Sticknby, /or  Plaintiff^  in  Error, 
William  H.  Russell, /or  Defendant  in  Error, 

Shipmak,  C.  J.  (after  stating  the  facts). 
In  the  application  for  insurance,  which  was  made  in  Ken- 
lucky,  the  plaintiff  warranted  the  answers  to  the  questions 
asked  by  the  defendant  to  be  true,  and  offered  these  answers 
as  a  consideration  for  the  policy  to  be  issued.  The  policy, 
subsequently  executed,  and  dated  in  New  York  City,  declared 
that  it  was  issued  in  consideration  of  the  application,  which 
was  made  part  of  the  contract  of  indemnity.  The  answer  to 
the  question  in  regard  to  gross  sales  and  gross  losses  was  that 
for  each  of  three  years  ending  in  July,  1891, 1892,  and  1893,  the 
gross  sales  were  about  f  100,000.  The  actual  sales  for  these 
years  were  f87,441.61,  f99,990.65,  and  |97,831.06.  The  gross 
losses  stated  in  the  answer  for  the  same  years  were  f498.90, 
f  1,040.26,  and  f818.22.  The  losses  as  claimed  by  the  defend- 
ant for  those  years  were  |3,080.74,  f2,275.17,  and  fl,334.59. 
The  important  question  upon  this  point  was  in  regard  to  the 
amount  of  losses  for  the  year  ending  in  July,  1891,  which  the 
defendant  claimed  had  been  reduced  to  about  f  1,680,  and  there 
was  vague  testimony  about  an  additional  reduction  of  small 
amount.  The  defendant  asked  the  court  to  charge  that  the 
written  answers  to  the  questions  in  the  application  were  ex- 
press warranties,  upon  the  faith  of  which  the  policy  was  given, 
and,  if  untrue,  the  materiality  to  the  risk  was  unimportant, 
and,  if  not  strictly  performed,  that  the  plaintiff  could  not  re- 
cover. The  court  charged  that,  if  there  was  a  substantial 
misrepresentation  as  to  the  facts  at  'the  time  the  application 
was  made,  the  plaintiff  was  not  entitled  to  recover,  but,  if  the 
differences  were  unsubstantial  and  immaterial,  such  differ- 
ences would  not  stand  in  the  way  of  its  recovery,  and,  if  the 
difference  was  between  |498.90  and  f3,080.74,  that  would  be  a 
material  and  substantial  variation  from  the  amount  stated  in 
the  application,  and  would  defeat  the  plaintiff's  right  to  re- 
cover. The  request  in  regard  to  the  necessity  of  strictness  in 
performance  of  a  warranty  was  not  complied  with,  and,  prob- 
ably from  the  fact  that,  as  the  policy  also  made  misrepresenta- 
tion and  concealment  matters  in  avoidance,  the  difference 
between  a  warranty  and  representation  was  not  sharply 
pointed  out. 
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The  application  contains  an  unequivocal  warranty,  and  by 
the  express  terms  of  the  policy  became  a  part  of  the  contract. 
Courts  have  been  reluctant  to  import  terms  of  warranty  which 
were  contained  in  the  application  or  proposition  for  insurance 
into  the  completed  agreement,  unless  the  policy  clearly  mani- 
fested the  agreement  of  the  parties  to  the  union  of  the  two 
papers  in  one  contract  (Insurance  Co.  vs.  Raddin,  120  U.  S., 
183,  7  Sup.  Ct.,  500);   but  when  there  is  a  distinct  agreement 
that  the  application  is  a  part  of  the  contract,  and  the  state- 
ments in  the  application  upon  which  the  contract  is  based  are 
expressly  declared  to  be  warranties,  the  intent  of  the  insured 
to  bind  himself  to  exactness  of  truth  in  his  answers,  although 
the  facts  which  are  called  for  may  seem  not  material,  is  clearly 
and  adequately  manifested,  and  "  the  contract  must  be  en- 
forced according  to  its  terms:"  Miles  vs.  Insurance  Co.,  3  Gray, 
580;   Campbell  vs.  Insurance  Co.,  98  Mass.,  391;   Burritt  vs. 
Insurance  Co.,  5  Hill  (N.  Y.)  188;  Brady  vs.  Association,  20  U. 
S.  App.,  337,  9  C.  C.  A.,  252.    Where  the  assertions  or  repre- 
sentations upon  which  the  contract  is  declared  to  be  based  are 
warranties,  they  must  be  "  strictly  true,  or  the  policy  will  not 
take  effect;   and  this  is  so  whether  the  thing  warranted  be 
material  to  the  risk  or  not.    It  would,  perhaps,  be  more  proper 
to  say  that  the  parties  have  agreed  on  the  materiality  of  the 
thing  warranted,  and  that  the  agreement  precludes  all  inquiry 
into   the   subject:"  Burritt   vs.   Insurance   Co.,   supra.    This 
terse  statement  by  Judge  Bronson  has  been  often  repeated  in 
various  modes  of  expression,  but  to  the  same  effect:  Jeffries 
vs.  Insurance  Co.,  22  Wall.,  47;   Insurance  Co.  vs.  France,  91 
U.  S.,  510,  and  the  cases  previously  cited.    The  answer  in  re- 
gard to  the  amount  of  gross  sales  was  expressed  to  be  approxi- 
mate, but,  in  regard  to  the  amount  of  the  gross  losses  which 
were  the  result  of  the  business  for  the  year  ending  in  July, 
1891,  the  answer  professed  to  be  exact;  and  the  question  of  a 
breach  of  warranty,  if  any  question  really  existed,  rather  than 
that  of  misrepresentation,  should  have  been  submitted  to  the 
jury.    If  no  question  could  exist  in  regard  to  the  fact  of  a 
breach,  as  would  be  the  case  if  the  actual  loss  was  f  1,680,  in- 
stead of  |498,  there  was  no  liability  under  the  policy. 

The  defendant  presented  upon  the  argument  before  this 
court  a  statute  of  Kentucky  of  February  4,  1874,  which  pro- 
vided as  follows: — 
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"All  statements  in  any  application  for  or  policy  of  insur- 
ance shall  be  deemed  and  held  representations  and  not  war- 
ranties, nor  shall  any  misrepresentation,  unless  material  or 
fraudulent,  prevent  a  recovery  on  the  policy." 

This  statute  seems  to  have  been  held  by  the  Kentucky  Court 
of  Appeals  to  relate  to  statements  in  an  application,  irre- 
spective of  the  fact  that  it  had  been  agreed  by  the  parties  that 
they  were  warranties:  Insurance  Co.  vs.  Rudwig,  80  Ky.,  223- 
234.  The  application  in  this  case  was  made  in  Kentucky,  and 
was,  when  made  and  signed,  simply  a  proposition  for  a  bond 
of  indemnity  or  policy  of  insurance.  It  was  sent  to  New  York, 
the  proposition  was  accepted,  and  a  contract  of  indemnity  waa 
thereupon  made  and  executed  in  New  York,  and  was  presum- 
ably returned  to  the  other  contracting  parties  in  Kentucky^ 
No  fact  is  disclosed  which  tends  to  show  that  the  place  of  per- 
formance was  to  be  in  Kentucky.  We  see  no  reasons  why  the 
provisions  of  a  statute  of  Kentucky  should  be  imported  into  a 
contract  known  by  both  parties  to  be  made  in  New  York,  and, 
so  far  as  payment  by  the  defendant  is  concerned,  to  be  per- 
formed in  St.  Louis  or  in  New  York.  It  was,  when  made,  a 
commercial  instrument,  and  is  to  be  construed  in  accordance 
with  the  general  principles  of  commercial  law,  unless  there  are 
statutes  of  the  State  of  New  York  which  control  its  construc- 
tion: Hyde  vs.  Goodnow,  3  N.  Y.,  266;  Western  vs.  Insurance 
Co.,  12  N.  Y.,  258;  Scudder  vs.  Bank,  91  U.  S.,  406. 

The  defendant  assigns  as  error  the  submission  of  Elliott  & 
Cougle's  claim  to  the  jury,  because  notice  of  this  claim  was  not 
made  within  10  days  after  knowledge  of  the  insolvency,  in  ac- 
cordance with  the  provisions  of  the  policy,  and  there  was  no- 
waiver,  of  this  provision.  The  defendant's  agreement  was  a 
bond  of  indemnity  against  loss  resulting  from  "insolvency" 
of  debtors,  as  defined  in  the  policy.  This  definition  is  a& 
follows: — 

**(11)  The  term  insolvency  of  debtors,'  whenever  used  in 
this  bond,  is  defined  to  be:  Where  a  debtor  has  made  a  gen- 
«»ral  assignment  for  the  benefit  of  his  creditors;  where  an 
attachment  for  a  debt  for  merchandise  shall  have  been 
levied  on  his  general  stock  in  trade;  where  a  writ  of  execu- 
tion against  him  shall  have  been  issued  in  favor  of  the 
indemnified,  and  returned  unsatisfied,  except  where  such 
exe<ution  Uas  been  so  issued  and  returned  after  a  receiver 
has  been  appointed  of  the  property  of  such  debtor;  w^here  a 
receiver  of  the  general  stock  in  trade  of  a  debtor  shall  have 
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been  appointed,  and  the  amount  of  the  claim  of  the  indemni- 
fied has  been  ascertained  by  final  decree  in  the  receivership 
proceedings,  in  which  event  the  net  loss  thus  ascertained 
shall  be  included  in  the  calculation  of  losses  under  this 
bond.'' 

There  is  no  question  that  the  loss  through  Elliott  &  Cougle 
resulted  from  their  insolvency  as  thus  defined,  but  the  policy 
required  an  initial  and  prompt  notification  of  anticipated 
losses,  and  called  for  a  final  statement  of  claims  after  the  ex- 
piration of  the  policy  and  the  payment  of  the  amount  due,  as 
follows: — 

"(4)  Notifications  of  claims  must  be  delivered  to  this  com- 
pany on  the  blanks  furnished  and  in  the  manner  prescribed 
by  it,  within  ten  (10)  days  after  the  indemnified  shall  have 
had  information  of  the  insolvency  of  any  debtor,  and  must 
be  received  at  the  central  office  of  the  company  at  St.  Louis 
during  the  term  of  this  bond;  otherwise,  such  claims  shall 
be  barred.  The  company  will  acknowledge  such  notifica- 
tions when  received,  but  the  reception  of  acknowledgment 
thereof  or  failure  to  acknowledge  the  same  shall  not  be  con- 
sidered to  be  an  admission  of  liability  on  the  part  of  this 
company,  or  a  waiver  of  any  condition  or  provision  of  this 
bond,  or  of  any  defect  in  such  notice/' 

"(12c)  A  final  statement  of  all  claims  which  have  been 
filed  in  accordance  with  condition  No.  4  shall  be  made  by  the 
indemnified,  and  forwarded  to  the  central  office  of  this  com- 
pany at  St.  Louis,  Missouri,  in  the  manner  prescribed  and 
upon  blank  forms,  which  will  be  furnished  upon  application. 
Such  final  statement  must  be  received  at  said  office  within 
thirty  days  after  the  expiration  of  this  bond;  otherwise,  all 
claims  hereunder  shall  be  forever  barred.  The  adjustment 
of  claims  shall  be  had  within  sixty  days  after  the  receipt  of 
such  final  statement  by  the  company,  and  the  amount  then 
ascertained  to  be  due  shall  at  once  become  payable." 

Elliott  &  Cougle  confessed  judgment,  upon  which  execution 
was  issued  on  December  10, 1895,  in  the  Supreme  Court  of  New 
York,  in  favor  of  various  creditors;  one  of  the  judgments 
being  in  favor  of  the  plaintiff,  and  its  execution  being  returned 
unsatisfied  on  February  10,  1896.  On  December  14,  1895,  the 
plaintiff  notified  the  defendant  of  its  loss  by  Elliott  &  Cougle, 
which  notice  was  received  and  acknowledged  on  December 
16th,  and  on  the  next  day  the  plaintiff  sent  to  the  defendant  a 
particular  statement  of  its  account  against  the  debtors,  show- 
ing the  date  and  the  method  of  shipment  of  the  goods  which 
had  been  sold.  A  final  statement  was  sent  at  the  expiration 
of  the  policy.     As  the  initial  notices  were  sent  on  December 
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14th  and  17th,  they  were  sent  and  received  prior  to  the  return 
of  the  execution;  and  it  is  contended  that  no  notice  of  loss 
was  ever  sent,  in  accordance  with  clauses  4  and  11  of  the 
policy,  within  10  days  after  the  plaintiff  had  information  of 
the  "insolvency."  The  plaintiff,  if  no  notice  in  accordance 
with  clause  4  was  sent,  seeks  to  avoid  the  effect  of  noncompli- 
ance by  an  alleged  waiver  by  the  defendant  of  the  defect.  In 
its  acknowledgment  of  the  notice  of  December  14th  it  said: 
"  This  acknowledgment  shall  not  be  held  to  be  a  waiver  by  this 
company  of  any  condition  or  provision  of  the  bond."  In  its 
letter  of  December  17th,  the  plaintiff  said:  "If  you  require 
anything  else  in  this  matter,  kindly  let  us  know,  and  we  will 
send  it  to  you," — and  received  no  reply.  In  addition  to  the 
provisions  in  regard  to  waiver,  which  have  already  been 
quoted,  a  clause  in  the  policy  provided  that  alterations  or 
changes  in  any  of  its  conditions  must  be  authorized  by  the 
company  in  writing,  over  the  signature  of  its  president  or  sec- 
retary. On  July  29,  1896,  the  plaintiff  sent  to  the  defendant, 
and  it  received  certified  copies  of  the  plaintiff's  judgment 
against  Elliott  &  Cougle,  of  the  execution  issued  thereon,  and 
of  the  sheriff's  return  of  nulla  bona  thereon,  but  this  was  long 
after  the  return  of  the  execution.  , 

If  the  terms  of  the  policy  require  that  notice  of  a  loss  must 
be  made  within  10  days  after  the  insolvency,  as  defined  in 
clause  11,  has  taken  place,  there  was  a  failure  to  give  such 
notice  within  10  days  after  February  10,  1896,  the  previous 
notice  was  ineffectual  because  the  loss  had  not  occurred,  and 
the  claim  was  barred  by  the  omission,  unless  compliance  with 
the  terms  of  the  policy  was  waived:  Blossom  vs.  Insurance 
Co.,  64  N.  Y.,  162;  Quinlan  vs.  Insurance  Co.,  133  N.  Y.,  356. 
The  alleged  waiver  is  founded  entirely  upon  the  silence  of  the 
defendant  in  not  replying  to  the  letter  of  December  17th. 
Mere  silence  cannot  support  a  waiver  of  a  positive  requirement 
in  the  policy,  in  the  face  of  the  stringent  terms  of  the  contract, 
which  expressly  declare  that  silence  is  not  a  waiver  of  any 
defect  in  the  notice  of  loss,  and  by  the  further  provision  that 
changes  in  the  conditions  of  the  policy  must  be  in  writing, 
signed  by  the  president  or  secretary:  Walsh  vs.  Insurance  Co., 
73  N.  Y.,  5;  Baumgartel  vs.  Insurance  Co.,  136  K.  Y.,  547; 
Moore  vs.  Insurance  Co.,  141  N.  Y.,  219;  Marvin  vs.  Insurance 
Co.,  85  N.  Y.,  278.  There  are  cases  in  abundance  which  de- 
clare that  the  retention  of  defective  proofs  of  loss,  and  silence 
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in  regard  to  the  defect,  constitute  sufficient  evidence  of  waiver; 
but  in  these  cases  relate  to  contracts  of  a  much  less  stringent 
character  than  that  of  this  policy:  Titus  vs.  Insurance  Co.,  81 
N.  Y.,  410;  Gray  vs.  Blum,  55  N.  J.  Eq.,  553. 

This  discussion  in  regard  to  waiver  is  of  no  importance  if  the 
notice  of  December  14th  was  in  accordance  with  the  require- 
ments of  clause  4.  If  a  construction  of  that  clause*  had  not 
been  made  by  the  defendant's  continuous  cotemporaneous  defi- 
nition of  its  terms,  it  would  seem  to  require  that  notification 
of  this  claim  must  be  made  in  10  days  after  the  return  of  an 
unsatisfied  execution  against  Elliott  &  Cougle,  although  it  is 
manifest  that  promptness  for  the  purpose  of  an  investigation 
was  the  important  point  in  the  first  proof  of  a  loss  which  is 
not  to  be  paid  until  the  expiration  of  the  policy.  The  claim, 
however,  requires  that  proofs  must  be  made  upon  the  blanks 
furnished  by  the  defendant,  and  they  were  made  accordingly. 
The  questions  in  those  blanks  ask  nothing  about  insolvency, 
but  ask,  among  other  things,  the  date  and  the  nature  of  the 
failure.  The  word  "'  failure,''  when  used  in  its  commercial 
sense,  and  as  employed  in  mercantile  life,  means  a  suspension 
of  payment,  or  an  enforced  suspension  of  business,  and  the 
nature  of  the  failure  means  the  kind  or  distinguishing  char- 
acteristic of  the  suspension,  whether  voluntary  or  enforced. 
To  the  first  question  the  plaintiff  replied,  "  December  11, 
1895,"  and  to  the  second ,  **  Confession  of  judgment."  In 
answer  to  other  questions,  the  defendant  was  informed  that 
levies  had  been  made  upon  the  stock  of  goods  to  secure  the 
various  judgments,  and  that  the  sheriff  of  the  county  was  in 
charge  of  the  debtor's  estate.  The  plaintiff  answered  the  de- 
fendant's questions  as  asked,  which  did  not  relate  to  insolv- 
ency as  defined  in  clause  11,  but  to  the  date  and  kind  of  failure 
in  its  ordinary  mercantile  sense;  and,  inasmuch  as  the  de- 
fendant received  the  notice  which  it  required,  and  as  it 
required,  the  importance  of  the  definition  of  insolvency  with 
reference  to  the  notice  of  loss  disappears  from  the  case. 

The  remaining  question  in  regard  to  the  amount  of  "  initial 
loss "  to  be  borne  by  the  plaintiff  was  not  argued  by  the 
respective  counsel.  The  bond  or  policy,  which  was  to  expire 
on  July  31,  1896,  guarantied  the  defendant  to  the  extent  of 
tlO,000,  over  and  above  the  loss  of  Jl,200  first  to  be  borne  by 
the  indemnified,  on  total  gross  sales  and  deliveries  of  goods 
amounting  to  f 80,000  or  less,  to  be  made  between  July  1,  1895, 
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and  July  31,  1896.  The  loss  first  to  be  borne  was  1\  per  cent 
on  gross  sales  of  f80,000,  but,  should  they  exceed  that  amount 
the  initial  loss  should  increase  in  like  ratio.  Afterwards  it 
was  agreed  that  losses,  occurring  after  the  payment  of  the 
premium,  on  sales  and  shipments  made  from  July  1,  1894,  to 
July  1,  1895,  **  may  be  proven  under  this  bond  in  accordance 
with  its  terms  and  conditions,  and  all  other  terms  to  remain 
in  full  force."  The  amount  of  the  losses  which  were  sued  for 
included  losses  in  both  years,  and  the  defendant  claimed  a 
deduction  of  initial  losses  on  the  whole  business  of  each  year. 
The  rider  was  silent  upon  the  subject  of  initial  loss,  and  the 
question  was  not  orally  argued  by  counsel.  We  prefer  not  to 
decide  this  point  until  we  may  have  had  the  benefit  of  a  more 
full  discussion. 

The  judgment  is  reversed,  with  costs. 


SUPREME  COURT  OF  MISSOURI. 


STATE  EX  UKL.  CROW,  Att^-Gen.,  ^ 
iETNA  INS.  CO.  ET  AL. 


SAME 

AMERICAN  CENT.  INS.  CO.*        J 

The  Minsonri  act  of  1887  providing  that  any  corporation  doing  business  then 
which  should  become  a  member  of  any  combination  to  regulate  premioms 
should  be  guilty  of  conspiracy,  provided  that  fire  insurance  companies  may 
regulate  the  premium  in  cities  having  a  population  of  100,000  or  more,  is 
not  in  violation  of  a  constitutional  prohibition  against  any  local  or  special 
law  granting  a  corporation  any  special  privilege,  since  it  applied  to  all 
companies  and  all  cities  of  that  class. 

The  organization  of  a  local  board  to  regulate  rates  in  such  cities  is  not  illegal. 

The  Attorney-General  and  Sam.  B.  Jeffries,  far  the  Stale, 
Campbell  &  Ryan  and  Waddill  &  Hereford,  for  Respondents 

Burgess,  J. 
These  are  quo  warranto  proceedings  by  the  relator,  as  at- 
torney-general,   against    respondents,    nonresident    insurance 

*  Deoliion  reudered,  December  18,  IBM. 
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companies  doing  business  in  this  State  to  oust  them  upon  the 
ground,  as  alleged  in  the  petition,  that  they  are  members  of  a 
trust  and  pool  at  Kansas  City,  Mo.,  to  regulate  and  fix  the 
price  or  premium  to  be  paid  for  insuring  property  in  said  city 
against  loss  or  damage  by  fire,  lightning,  or  storm,  and  to 
maintain  and  control  the  price  when  so  regulated  and  fixed. 
The  petition  alleges  that  each  of  the  defendants  is  a  nonresi- 
dent corporation  duly  organized  and  carrying  on  the  business 
.of  fire  insurance  in  this  State,  they  having  been  licensed  by  the 
insurance  commissioner  of  the  State  so  to  do.  The  petition 
then  proceeds  as  follows:  "That  afterwards,  to  wit,  on  the 

day  of  July,  A.  D.,  1897,  each  and  all  of  said  defendant 

corporations  unlawfully  misused  and  abused  their  said  fran- 
chises, rights,  and  privileges  as  fire  insurance  companies 
authorized  to  do  business  under  the  laws  of  the  State  of  Mis- 
souri by,  within  the  city  of  Kansas  City,  Jackson  County,  Mis- 
souri, creating,  entering  into,  becoming  a  member  of,  and  a 
party  to  a  certain  pool,  trust,  agreement,  combination,  confed- 
eration, and  understanding  with  each  other  and  other  fire 
insurance  corporations  and  associations  of  persons  to  regulate 
4ind  fix  the  price  of  premium  to  be  paid  for  insuring  property 
in  said  Kansas  City,  Jackson  County,  Missouri,  against  loss  or 
damage  by  fire,  lightning,  and  storm,  and  to  maintain  and  con- 
trol said  price  when  so  regulated  and  fixed.  That  each  and 
every  one  of  said  defendant  corporations  is  represented  in  said 
Kansas  City,  Jackson  County,  Missouri,  by  a  local  resident 
fire  insurance  agent,  legally  and  fully  authorized  by  each  of 
said  several  corporations  to  act  for  their  respective  corpora- 
tions in  all  matters  relating  to  the  insuring  of  property  against 
loss  or  damage  by  fire,  lightning,  and  storm  in  said  city,  and 

that,  therefore,  to  wit,  on  the day  of  July,  A.  D.  1897,  each 

of  said  defendant  corporations,  by  their  respective  agents 
<each  of  which  said  several  agents  are  duly  and  legally  licensed 
and  authorized  to  write  said  insurance  under  the  laws  of  the 
State  of  Missouri),  entered  into,  and  were  members  of,  and  are 
now  members  of,  a  certain  association  and  organization  com-r 
posed  of  said  fire  insurance  agents  and  the  agents  of  other  fire 
insurance  companies,  known  as  the  'Board  of  Underwriters,' 
the  exact  name  of  which  said  Board  of  Underwriters  is  to  this 
relator  unknown.  The  general  nature  and  object  of  said 
Board  of  Underwriters  is:  First,  to  fix  and  regulate  a  certain 
price  or  premium  to  be  paid  for  insuring  property  against  loss 
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or  damage  by  fire,  lightning^  and  storm  in  the  said  city  of  Kan- 
sas  City;  and,  second,  to  maintain  the  said  prices  or  premium, 
when  so  regulated  or  fixed,  for  insuring  property  against  loss 
or  damage  by  fire,  lightning,  and  storm  in  said  city.  And  that 
the  said  defendant  corporations,  through  said  Board  of  Under- 
writers aforesaid,  and  in  pursuance  of  the  object,  purjwse,  and 
intention  of  said  defendant  corporations,  have  unlawfully 
agreed,  combined,  and  confederated  with  each  other  and  with 
other  fire  insurance  corporations  (doing  business  under  the  in- . 
surance  laws  of  the  State  of  Missouri)  to  form  an  insurance 
trust  in  Kansas  City,  Missouri,  to  regulate,  fix,  and  maintain 
the  price  or  premium  to  be  charged  by  each  of  said  corpora- 
tions for  insuring  the  different  designated  classes  of  risks  on 
property  against  loss  or  damage  by  fire,  lightning  and  storm 
in  Kansas  City,  Missouri.  And  the  said  defendant  corpora- 
tions, and  other  insurance  companies  acting  with  them,  in  pur- 
suance of  the  said  agreement,  combination,  confederation,  and 
trust,  are  each  of  them,  through  their  respective  agents,  un- 
lawfully maintaining  said  agreed  price  or  premium  upon  the 
respective  classes  of  risks  on  property  against  loss  by  fire, 
lightning,  and  storm  in  Kansas  City,  Missouri,  and  which  said 
rate  so  fixed  by  said  agreement  aforesaid  is  the  minimum  rate 
charged  in  Kansas  City,  Missouri,  by  all  said  defendant  cor- 
porations; and  that  said  rate  aforesaid,  so  fixed  as  aforesaid, 
is  the  minimum  rate  agents  of  said  insurance  companies  are 
allowed  to  charge  by  said  defendant  corporations  within  the 
city  of  Kansas  City,  Missouri.  And  relator  charges  and  avers 
that  since  the day  of  July,  A.  D.  1897,  said  defendant  cor- 
porations in  the  city  of  Kansas  City,  Jackson  County,  Mis- 
souri, have  offended  against  the  laws  of  this  State,  and  have 
greatly  abused  and  misused  their  corporate  authority,  fran- 
chises, and  privileges,  and  unlawfully  assumed  and  usurped 
franchises  and  privileges  not  granted  to  said  corporations  by 
the  laws  of  the  State  of  Missouri,  by  entering  into,  becoming  a 
member  of,  and  a  party  to  said  pool,  trust,  combination,  and 
confederation,  as  aforesaid,  to  regulate,  fix,  and  maintain  the 
price  and  premium  to  be  paid  for  insuring  property  against 
loss  or  damage  by  fire,  lightning,  and  storm  in  Kansas  City, 
Missouri.  And  relator  further  charges  that  the  action  of  the 
defendant  corporations  hereinbefore  set  out  is  a  gross  perver- 
sion of  the  franchise  granted  to  them  by  the  State  of  Missouri, 
and  an  illegal  usurpation  of  privileges  not  granted  to  them^ 
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and  which  said  usurpation  of  privileges  and  franchises  not 
granted  them  is  of  great  injury  to  the  public." 

Respondents  answered  jointly,  admitting  that  they  are  for- 
eign corporations  duly  organized  and  respectively  engaged  in 
the  business  of  fire  insurance;  that  they  have  complied  with 
the  laws  of  the  State  of  Missouri  with  respect  to  foreign  insur- 
ance companies  desiring  to  do  a  fire  business  therein,  they 
having  been  duly  licensed  by  the  insurance  commissioner  to  so 
do.  The  answer  then  proceeds  as  follows:  '^  And,  further  an- 
swering, these  defendants  deny  that  on  the day  of  July, 

1897,  that  each  and  all  or  any  of  said  defendant  corporations 
unlawfully  misused  and  abused  their  said  franchises,  rights, 
and  privileges  as  fire  insurance  companies  authorized  to  do 
business  under  the  laws  of  the  State  of  Missouri,  and  they 
deny  that  they  or  either  of  them,  in  the  city  of  Kansas  City, 
Jackson  County,  Missouri,  entered  into  or  became  a  member  of 
the  party  to  any  pool,  trust,  agreement,  combination,  confed- 
eration, or  understanding  with  each  other  and  other  fire  insur- 
ance corporations  and  associations  of  persons  to  regulate  and 
fix  the  price  or  premium  to  be  paid  for  insuring  property  in 
said  Kansas  City  against  loss  or  damage  by  fire,  lightning, 
or  storm,  and  to  maintain  and  control  said  price.  They 
admit  that  each  and  every  one  of  said  defendant  corpora- 
tions is  represented  in  said  Kansas  City  by  a  local  resident 
fire  insurance  agent,  legally  and  fully  authorized  by  each  of 
said  several  corporations  to  act  for  their  respective  corpora- 
tions in  all  matters  relating  to  the  insuring  of  property 
against  loss  or  damage  by  fire,  lightning,  or  storm  in  said 
city;    and  defendants  deny  that  heretofore,  to  wit,  on  the 

day  of  July,  1897,  that  they,  or  either  of  them,  by  their 

said  respective  agents,  entered  into  and  were  members  of, 
and  are  now  members  of,  a  certain  association  and  organi- 
zation composed  of  said  fire  insurance  agents  and  the  agents  of 
other  fire  insurance  companies,  known  as  the  *  Board  of  Un- 
derwriters ' ;  and  they  deny  that  the  general  nature  and  object 
of  said  Board  of  Underwriters  is  to  fix  and  regulate  a  certain 
price  or  premium  to  be  paid  for  insuring  property  against  loss 
or  damage  by  fire,  lightning,  or  storm  in  said  city,  or  to  main- 
tain the  said  price  or  premium,  when  so  regulated  or  fixed,  for 
insuring  property  against  loss  or  damage  by  aforesaid  risks  in 
said  city;  and  they  deny  that  they,  or  either  of  them,  through 
said  Board  of  Underwriters,  did,  on  the day  of  July,  1897, 
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or  at  any  date  charged  in  said  information,  unlawfully  agree, 
combine,  and  confederate  with  each  other,  or  with  other  fire 
insurance  corporations  doing  business  under  the  insurance 
laws  of  the  State  of  Missouri,  to  form  an  insurance  trust  in 
Kansas  City,  Missouri,  to  regulate,  fix,  and  maintain  the  price 
*or  premium  to  be  charged  by  each  of  said  corporations  for  in- 
suring the  different  designated  classes  of  risks  on  property 
against  loss  or  damages  by  fire,  lightning,  or  storm  in  Kansas 
City,  Missouri;  and  defendants  deny  that  they,  or  either  of 
them,  at  the  time  mentioned  in  said  information,  in  pursuance 
of  any  agreement,  combination,  confederation,  and  trust,  were, 
through  their  respective  agents,  unlawfully  maintaining  any 
agreed  price  or  premium  upon  the  respective  classes  of  risks  on 
property  against  loss  by  fire,  lightning,  or  storm  in  said  Kansas 
City;  and  they  deny  that  they,  or  either  of  them,  ever  fixed  by 
any  agreement  the  minimum  rate  to  be  charged  in  Kansas 
City,  Missouri,  by  said  defendant  corporation,  or  that  they 
have  established  by  any  agreement  any  minimum  rate  that 
their  agents  are  allowed  to  charge  for  said  business  within  the 
<;ity  of  Kansas  City,  Missouri;  and  they  deny  that  they,  or 
either  of  them,  ever,  by  any  agreement  of  any  kind,  whatso- 
ever with  themselves  or  any  other  corporation,  fixed  any  rate 
of  insurance  upon  property  in  said  city  of  Kansas  City,  Mis- 
souri. And,  further  answering,  defendants  say  that  the  truth 
and  facts  are  as  follows:  That  at  and  prior  to  the  time  alleged 
in  said  information  each  of  these  defendants  had  appointed  a 
local  agent  in  Kansas  City,  Missouri,  each  representing  his 
respective  company;  that  said  local  agents  had  authority  from 
the  respective  defendants  to  make  contracts  of  insurance  for 
and  on  its  behalf,  insuring  property  in  said  city  against  loss  or 
damage  by  fire,  lightning,  or  storm  in  st)  far  as  said  respective 
insurance  companies  were  authorized  by  their  respective  char- 
ters to  effect  such  different  kinds  of  insurance,  a«d  to  agree 
with  the  assured  upon  the  amount  of  premium  to  be  charged 
under  the  specific  contracts  effected  by  them,  and  that,  in  order 
to  effectuate  their  business,  these  defendants  respectively  sent 
their  respective  policies  of  insurance  in  blank,  signed  by  their 
respective  presidents  and  secretaries,  with  their  respective  cor- 
X)orate  seals  attached,  to  their  respective  agents,  to  be  by  them 
respectively  countersigned,  and  delivered  to  the  parties  with 
whom  they  had  effected  contracts  of  insurance  aforesaid;  that 
during  the  month  of  July,  1897,  there  existed  in  Kansas  City, 
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MisHonri,  an  association  known  as  the  *  Kansas  City  Board  of 
Fire  Underwriters.'  whose  object  was  the  improvement  of  the- 
business  of  fire  underwriting  and  of  the  construction  of  build- 
ings, and  whose  membership  consisted  of  the  agents  of  the 
said  companies  legally  authorized  to  do  aforesaid  business  in 
Kansas  City,  Missouri;  that  the  members  of  said  association, 
under  the  constitution  of  said  Board  of  Fire  Underwriters, 
were  required  to  submit  to  the  secretary  of  said  association  all 
daily  and  monthly  reports  made  by  them  to  these  respective 
defendants,  all  indorsements,  renewals,  certificates,  and  all 
policies  spoiled,  canceled,  or  not  taken,  and  that  the  same 
should  not  be  forwarded  to  these  respective  defendants  with- 
out the  stamp  of  approval  thereon  of  the  secretary  of  said 
Board  of  Fire  Underwriters.  And  these  defendants  allege 
that  said  members  of  said  board  fully  complied  with  aforesaid 
requirements  of  said  board.  They  allege  that  the  members  of 
said  board  were  not  allowed  to  write  a  risk  in  Kansas  City 
until  the  rate  had  been  fixed  by  the  secretary  of  said  board; 
and  they  allege  that  said  members  were  re<iuired  to  adhere 
strictly  to  the  rates  so  fixed,  and  that  they  were  not  allowed, 
by  said  rules  of  said  board,  to  cause  insurance  to  be  written  or 
placed  by  any  of  defendant  companies  at  less  than  said  fixed 
rate,  nor  were  they  allowed  to  offer,  allow,  promise,  or  pay  any 
commission,  valuable  consideration,  or  rebate  to  any  person, 
firm,  or  corporation  not  a  member  of  the  said  board,  nor  to  re- 
ceive business  from  any  person,  firm,  or  corporation  engaged  in 
the  insurance  business  not  a  member  of  said  board,  without  a 
permit  from  the  secretary  of  said  board ;  and  they  allege  that 
said  members  were  required  to  submit  their  books  and  papers^ 
for  inspection  to  said  board,  and  to  undergo  personal  examina- 
tion, under  oath,  when  required  by  said  board,  and  that  fines 
and  penalties  and  expulsions  were  provided  as  punishments 
for  any  infraction  of  the  rules  of  said  board.  And  these  de- 
fendants allege  that  the  only  transactions  of  said  Board  of 
Fire  Underwriters  were  the  classification  of  the  various  sub- 
jects of  insurance,  and  the  fixing  of  rates  of  premium  to  be 
charged  and  maintained  by  the  members  of  said  board;  and 
these  defendants  say  that  they  had,  respectively,  information 
concerning  the  transactions  of  aforesaid  Board  of  Fire  Under- 
writers, and  information  that  their  respective  local  agents 
were  members  of  said  board;  that  said  Board  of  Underwriters > 
classified  the  subjects  of  insurance  at  Kansas  City,  and  fixed: 
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and  maintained  the  rates  of  insurance  therof,  but  thej  respect- 
ivelj  deny  that  they,  or  either  of  them,  were  ever  members  of 
said  board,  or  in  any  manner  subject  to  its  rules  and  regula- 
tions, except  as  hereinbefore  stated.  And,  further  answering, 
these  defendants  say  that  the  constitution,  rules,  and  trans- 
actions of  said  Board  of  Underwriters  did  not  in  any  manner 
constitute  it  as  a  pool,  or  a  trust,  or  a  conspiracy  to  control 
prices;  nor  did  they  constitute  an  agreement,  combination, 
confederation,  or  understanding  with  any  other  corporation, 
partnership,  individual,  or  any  other  person  or  association  of 
persons  to  regulate,  fix,  or  maintain  the  price  or  premium  to  be 
paid  for  insuring  property  against  loss  or  damage  by  fire,  light- 
ning, or  storm.  And  these  defendants,  further  answering, 
say  that  said  Board  of  Fire  Undenyriters  was  not  at  the  date 
mentioned  in  said  information  engaged  in  any  business  repro- 
bated or  forbidden  by  the  laws  of  thia  State,  and  they  deny 
that  since  the  date  mentioned  in  said  information,  to  wit,  July 
— ,  1897,  that  they,  or  either  of  them,  in  the  city  of  Kansas 
City  aforesaid,  have  offended  against  the  laws  of  this  State,  or 
have  abused  and  misused  their  respective  corporate  authority, 
franchises,  and  privileges,  or  that  they  have  unlawfully  as- 
sumed or  usurped  franchises  and  privileges  not  granted  to  de- 
fendants by  the  laws  of  the  State  of  Missouri;  and  they 
respectively  deny  that  they  have  entered  into  or  become  a 
member  of  or  party  to  any  pool,  trust,  combination,  and  con- 
federation as  aforesaid  to  regulate,  fix,  and  maintain  the  prices 
and  premiums  to  be  paid  for  insuring  property  against  loss  or 
damage  by  fire,  lightning,  and  storm  in  Kansas  City,  Missouri; 
and  that  they  deny  that  they,  or  either  of  them,  have  been 
guilty  of  a  perversion  of  the  franchises  granted  to  them  by  the 
State  of  Missouri,  or  of  any  usurpation  of  privileges  not 
granted  to  them,  or  that  they,  or  either  of  them,  have  in  any 
manner  injured  the  public,  as  set  forth  in  said  information, — 
all  of  which  said  respective  defendants  are  ready  to  prove  and 
verify  as  the  court  shall  award." 

W.  J.  Fetter  testified  in  behalf  of  relator  substantially  as 
follows:  "In  July,  1897,  the  respondents  were  engaged  in  the 
fire  insurance  business  in  Kansas  City,  Missouri,  and  their 
agents  were  then  members  of  the  Kansas  City  Board  of  Under- 
writers, and  that  said  board  was  composed  of  the  agents  of  fire 
and  tornado  insurance  companies.  The  board  is  an  unincor- 
porated institution,  but  have  a  constitution  and  rules,  by 
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which  thej  are  governed,  which  were  adopted  February  25, 
1897,  and  have  not  since  been  altered  or  amended.  The  rates 
of  insurance  in  Kansas  City,  Missouri,  are  fixed  by  myself,  and 
not  by  the  Board  of  Underwriters.  This  was  by  agreement 
among  the  insurance  agents  in  the  city.  The  estimates  on 
dwellings  are  in  card  form.  When  agents  want  estimates  on 
dwellings,  they  ask  for  the  card,  which  has  only  estimates  on 
dwellings,  private  barns,  and  churches.  When  an  agent 
wants  rates  in  the  city  on  business  houses,  he  calls  on  me  for 
them.  About  75  per  cent  of  the  business  written  in  the  city 
during  the  dates  named  in  the  petition  was  written  at  the 
rates  fixed  by  me.  My  duties  as  secretary  of  the  board  are  pre- 
scribed by  the  rules  of  the  board.  The  board  was  organized 
many  years  ago.  My  salary  as  secretary  of  the  board  is  re- 
ceived from  the  insurance  companies.  The  board  has  two 
funds,  or,  rather,  there  are  two  funds  in  connection  with  it. 
The  board  has  a  fund  of  their  own.  They  charge  a  member- 
ship fee  of  ?200  for  every  member,  and  accumulate  a  fund  in 
that  way.  I  am  paid  by  the  companies  for  making  rates  and 
attending  to  the  oflRce  business  of  the  companies.  The.  com- 
panies do  not  pay  the  expenses  of  the  board  that  the  agents 
make;  they  have  to  pay  that  themselves.  I  act  in  a  double 
capacity.  I  have  the  companies'  money,  and  pay  it  out  accord- 
ing to  their  order.  The  companies  contribute  to  these  ex- 
penses and  my  salary  on  the  basis  of  the  business  that  they  do, 
and  this  amount  is  determined  by  the  business  that  goes 
through  my  office.  All  the  business  of  the  members  of  the 
Board  of  Underwriters  at  Kansas  City  is  supposed  to  go 
through  my  office.  The  daily  reports  of  the  insurance  agents 
are  sent  to  my  office.  These  are  reports  on  the  policies  writ- 
ten, and  they  contain  a  statement  of  the  specific  insurance, 
which  is  called  in  insurance  circles  the  'daily  reports.'  These 
daily  reports  contain  statements  of  the  location  of  the  prop- 
erty, its  occupancy,  and  the  character  of  the  building,  whether 
a  store,  a  factory,  etc.,  and  also  contain  the  rates  at  which  the 
risk  is  written.  It  is  sent  to  my  office  for  the  purpose  of  hav- 
ing the  rate  stamped  on  it.  If  the  rate  in  the  policy  or  report 
that  comes  to  my  office  is  not  the  rate  according  to  my  esti- 
mate, I  return  it  to  the  agent,  and  ask  him  to  correct.  If  he 
does  not  correct  it,  then  I  send  it  to  the  company,  and  ask 
them  to  correct  it.  I  first  try  to  get  the  agent  to  correct  it. 
Generally  he  does.     I  suppose  there  is  ?800,000  worth  of  pre- 


Digitized  by 


Google 


864  Supreme  Court  of  Miasturi.  [OcL^ 

miums  collected  annually  in  Kansas  City  outside  the  board 
and  inside  the  board.  The  total  premiums  in  the  State  of  Mis- 
souri amount  to  $4,600^000  per  annum.  Premiums  in  St.  Louis^ 
last  year  was  f2,100,000,  and,  deducting  the  f2,100,000  and 
the  1800,000  in  Kansas  City  from  the  $4,600,000,  it  would  leave 
less  than  f2,000,000  for  the  rest  of  the  State  outside  of  St. 
Louis  and  Kansas  City."  Witness  stated  that  the  rate  as  fixed 
by  him  was  the  rate  at  which  the  companies  intended  the  busi- 
ness in  Kansas  City  to  be  written  by  their  agents.  And  the 
rate  fixed  by  him  is  -the  rate  generally  maintained  by  the 
agents  of  the  companies  as  members  of  the  Board  of  Under- 
writers of  Kansas  City,  Missouri, 

"  The  object  of  the  agreement  is  to  maintain  and  obtain  the 
rate  that  I  make.  The  agreement  among  the  agents  is  for  the 
purpose  of  maintaining  the  rates  of  insurance,  and  that  is  the 
object  of  fixing  the  rates  by  myself.  Each  agency  has  one 
membership  in  the  Board  of  Underwriters.  The  companies 
have  knowledge  of  the  existence  of  this  Board  of  Underwrit- 
ers, and,  in  a  general  way,  they  know  that  I  make  the  i*ates 
for  the  board,  and  that  the  board  maintains  the  rates  I  supply 
them.  That  is  one  of  the  general  objects  of  the  board.  This 
agreement  as  to  rates  applies  both  to  fire  and  tornado  insur- 
ance.'' On  cross-examination  he  testified  substantially  as  fol- 
lows: **  I  have  been  in  the  fire  insurance  business  48  or  49 
years.  For  16  years  I  have  been  engaged  in  preparing  rates, 
and  furnishing  information  to  insurance  companies.  My  busi- 
ness during  that  time  has  been  to  gather  up  information  and 
make  rates.  Previous  to  1893,  for  a  number  of  years,  pre- 
miums had  been  gradually  decreasing  in  Missouri,  and  losses 
gradually  increasing,  until  the  companies  found  that  they  were 
losing  money  rapidly;  and  then  it  became  necessary  to  in- 
crease rates.  There  was  at  that  time  a  State  board  of  under- 
writers that  had  control  of  that  branch  of  the  business,  and 
they  increased  the  rates  in  this  State  in  1893  and  1894  con- 
siderably.'' Witness  was  permitted  to  testify,  over  the  objec- 
tion of  counsel  for  relator,  that  the  rates  fixed  by  witness  in 
Kansas  City  were  reasonable. 

*'  The  rates  are  prepared  on  data  that  takes  into  considera- 
tion the  merits  of  the  building  for  resisting  fire;  whether  or 
not  they  have  a  shingle  roof,  or  tin  roof,  and  whether  or  not  a 
skylight  is  in  the  building,  and  the  size  of  the  same.  Also  an 
elevator  shaft  is  considered  if  there  is  one;  also  any  other  ex- 
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poBures.  These  additions  to  rates  or  reductions  from  rates  are 
based  upon  a  general  experience  in  the  insurance  business,  and 
are  arrived  at  by  the  losses.  The  facilities  for  extinguishing: 
fire,  and  whether  or  not  a  town  has  a  good  fire  department,  are 
all  taken  into  consideration  in  fixing  the  rate.  Insurance 
statistics  have  been  kept,  but  have  not  been  collated.  I  fix  my 
rates  in  this  way,  for  instance:  I  take  any  large  district,  as,  for 
instance,  the  State  of  Missouri,  and  the  different  companies 
say,  '  We  are  losing  money  on  a  certain  class  of  risks,'  say  a 
planing  mill,  and  one  company  says,  *  We  are  losing  money  on 
this  class  of  risks,'  and  another  company  says,  '  We  are  losing 
money  on  the  same  class,'  and  still  another  company  comes  in 
and  says  the  same  thing,  and  so  on  until  it  seems  a  majority  of 
the  companies  are  making  a  complaint,  and  the  general  idea 
is  that  there  is  a  loss  in  that  particular  class  of  business,  and 
in  that  way  we  add  to  the  rate.  There  is  also  a  general  ex- 
perience and  well-recognized  feature  in  risks  called  the  *  mor- 
tality '  of  a  risk.  To  illustrate  what  I  mean,  I  would  say  that 
some  risks  have  a  moral  hazard  that  you  cannot  apply  to  the 
individual.  For  instance,  several  years  ago,  there  were  a 
great  many  woolen  factories  started  in  this  State.  These  fac- 
tories were  burned  one  after  another  until  the  complaint 
against  them  became  general  among  the  companies.  There 
was  a  moral  hazard  in  that.  You  could  not  point  exactly  to 
some  one  man,  and  say  he  burned  his  factory,  but  altogether 
it  was  a  loss,  and  it  was  agreed  generally  that  the  business 
was  not  profitable,  and  accordingly  the  rate  was  raised.  After 
this  came  the  starch  factories,  and  after  awhile  the  creameries 
were  started  in  the  little  towns  in  Missouri,  and  they  burned 
with  surprising  regularity.  You  could  not  prove  that  they 
had  been  wilfully  destroyed,  and  yet  the  business  was  un- 
profitable. There  was  another  moral  hazard, — you  cannot 
point  out  a  specific  case  of  arson  in  these  instances,  but  the 
hazard  is  there.*  And  these  divers  and  scattered  causes  all 
converge  to  make  the  rate.  The  first  advantage  to  the  com- 
panies in  having  myself  fix  the  rates  is  to  give  the  companies 
an  adequate  rate;  that  is,  one  sufficient  to  pay  the  losses  and 
expenses  and  reasonable  profit  on  the  capital  invested.  Two 
or  three  years  ago  we  had  some  heavy  losses  in  Kansas  City, 
in  the  West  Bottoms,  in  high  buildings,  where  water  pressure 
was  not  sufficient.  These  fires  proved  what  insurance  people 
had  claimed  for  several  years,  to  wit,  that  the  water  pressure 
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in  that  vicinity  was  not  sufficient.  The  result  of  these  fires 
was  that  we  increased  the  rate  of  insurance  in  the  West  Bot- 
toms 25  per  cent.  The  Board  of  Underwriters  at  Kansas  City 
has  an  inspector  out  looking  after  hazardous  things  about 
buildings,  such  as  rubbish,  imperfect  shutters  and  doors,  and 
gasoline,  and  things  of  that  kind.  The  object  of  all  this,  of 
course,  is  to  decrease  the  fire  risk.  There  is  also  a  city  in- 
spector of  buildings,  who  is  employed  by  the  city  government 
of  Kansas  City,  and  he  examines  the  buildings  in  the  course  of 
erection.  When  Kansas  City  makes  reductions  that  we  deem 
necessary,  there  will  be  a  reduction  in  the  rates  in  the  eastern 
part  of  the  city.  There  is  a  salvage  corps,  or  underwriters' 
patrol,  maintained  by  the  city,  to  which  the  insurance  agents 
and  companies  contribute  each  f  100  per  annum,  and  which  is 
for  the  protection  of  property  at  fires  by  covering  goods  with 
tarpaulins."  Witness  testified  that  this  Board  of  Fire  Under- 
writers, however,  while  the  effect  of  such  board  in  other  parts 
of  the  country  might  be  to  reduce  rates,  had  not  reduced  rates 
in  Kansas  City,  Mo.,  because,  as  witness  said,  of  lack  of  proper 
water  facilities  along  the  Southwest  Boulevard,  caused  by  in- 
fcufficient  supply  pipe.  "  I  have  no  special  rate  book  for  Kan- 
sas City,  but  I  have  in  my  office  a  copy  of  the  rates  for  Kansas 
City,  and  the  companies  pay  me  for  my  work  in  fixing  and  get- 
ting up  these  rates.  There  is  nobody  interested  in  my  work  in 
getting  up  rates  in  insurance  except  the  insurance  companies 
whose  agents  are  members  of  the  Board  of  Underwriters.  I 
have  really  a  dual  capacity.  I  am  secretary  of  the  Board  of 
ITnderwriters,  organized  by  the  agents,  and  then  I  have  other 
work, — the  making  of  rates,  examining  daily  reports, — but  the 
examination  of  the  daily  reports  is  another  branch  of  the  busi- 
ness. This  business  is  all  business  of  the  companies."  Be- 
direct  examination :  "  The  basis  of  my  rates  in  Kansas  City  is 
not  in  my  own  information  alone,  but  is  a  rather  general  con- 
census of  opinion  and  experience  of  the  companies  and  agents; 
not  written  opinions,  but  collected  by  means  of  a  general 
knowledge  and  information.  This  data  I  do  not  find  anywhere 
collated.  In  making  a  rate  I  am  governed  very  frequently  by 
the  general  ideas  of  all  the  companies  as  I  get  it.  The  rates 
were  increased  two  or  three  years  ago,  but  were  reduced  in  the 
West  Bottoms  where  waterworks  improvements  were  made; 
but  the  rates  have  not  been  reduced  to  what  they  were  before 
in  the  eastern,  or  residence,  portion  of  the  city,  nor  in  a  portion 
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of  the  business  part  of  the  city.  I  do  not  absolutely  fix  them. 
Some  years  ago  we  adopted  what  is  called  the  *  St.  Louis 
Schedule/  with  a  reduction  of  5  per  cent  from  said  schedule  on 
the  buildings  and  a  reduction  of  10  per  cent  on  the  business 
stocks.  This  schedule  applies  only  to  business  property;  it 
does  not  apply  to  dwellings.  Since  that  time  I  have  made  in- 
creases or  reductions  in  the  various  risks  in  Kansas  City 
straight  along,  as  it  seemed  to  me  to  be  proper  or  necessary; 
and  I  determined  the  rate  in  July,  1897,  and  through  1897,  at 
which  business  would  be  written.  My  efforts  were  to  make  a 
rate  that  would  enable  companies  to  pay  expenses  and  make  a 
profit:  on  the  capital  invested,  and  I  was  moderately  successful 
in  the  year  of  1897  in  doing  this.  The  companies  made  some 
money  in  Kansas  City  in  1897.  If  it  was  not  for  this  Board  of 
Underwriters,  the  rates  of  insurance  would  not  be  uniform  in 
Kansas  City.  That  nonuniformity  in  rates  would  result  from 
a  competition  for  business.  The  salvage  corps  that  I  have 
mentioned  is  a  part  of  the  city  government  of  Kansas  City,  Mis- 
souri. The  chief  of  the  fire  department  of  Kansas  City  nomi- 
nates the  members  of  the  salvage  corps,  and  they  are  confirmed 
by  a  city  council.  In  the  work  the  salvage  corps  does  in  a  fire 
they  are  under  the  control  of  the  chief  of  the  fire  department. 
No  one  other  than  myself  has  a  right  to  change  a  rate  in  Kan- 
sas City.  As  a  rule,  when  I  raise  or  lower  rates,  my  action  is 
not  subject  to  review.  Sometimes,  of  course,  the  agents  think 
the  rates  as  fixed  by  me  are  unreasonable,  and  they  appeal  to 
the  companies,  and  then  the  companies  and  myself  adjust  the 
matter.  1  am  really  the  agent  of  the  companies.  The  com- 
panies would  simply,  if  they  thought  a  rate  was  wrong,  ex- 
press an  opinion  about  it,  but  would  enter  no  protest.  And 
to  require  me  to  change  a  rate  it  would  take  a  concensus  of 
opinion  of  all  the  companies  interested.  The  object  of  the 
Board  of  Underwriters  at  Kansas  City  is  the  uniformity  of 
rates.  The  companies  that  were  represented  in  the  Board  of 
Underwriters,  and  that  contribute  to  my  salary  as  secretary, 
expect  their  business  to  be  written  at  the  rate  I  fix.  The 
Board  of  Underwriters  was  organized  exclusively  for  the  pur- 
pose of  dealing  with  the  insurance  business.'  The  insurance 
business  is  confined  exclusively  to  fire  and  tornado  insurance. 
The  companies,  I  suppose,  expect  the  business  to  be  written  at 
the  rate  I  fix.  It  was  understood  by  the  companies  that  they 
were  to  obtain  these  rates  that  were  made  by  me,  and  which 
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they  paid  me  for  making.  These  companies  are  engaged  in  a 
general  way  in  writing  the  same  class  of  risks.  I  place  a 
stamp  on  the  poli(^ies  of  the  representatives  or  agents  of  the 
companies,  and  then  forward  the  policies  to  the  companies. 
The  policies  go  direct  from  my  office  to  the  companies.  I  was. 
not  entitled  to  any  compensation  from  the  Board  of  Under- 
writers. I  keep  the  official  records  of  the  board,  though.  I 
presume  I  was  the  medium  between  the  companies  and  the 
board  by  which  the  business  was  carried  forward." 

James  A.  Waterworth  testified  as  follows:  **Been  president 
Board  of  Fire  Underwriters  of  8t.  I^uis  fifteen  years.  Board 
of  Fire  Underwriters  has  been  engaged  in  obtaining  the  adop- 
tion of  what  is  called  *  slow-burning '  methods  of  construction 
here  in  the  city  of  St.  Louis.  That  pertains  to  buildings  of 
large  size.  And  then  another  method  was  adopted, — that  of 
obtaining  the  erection  of  fireproof  buildings,  such  as  are  built 
of  indestructible  material,  with  the  elevators  and  staircases- 
inclosed  by  brick,  so  that  no  communications  of  fire  or  heat 
.  will  proceed  from  one  floor  to  the  other.  These  are  the  chief 
modern  improvements  of  construction.  Accompanying  these 
are  other  improvements.  One  was  an  external  opening  for 
air,  made  fireproof,  so  they  would  be  protected  from  the  out- 
side. Standard  slow-burning  buildings  get  a  reduction  in  St. 
Louis  of  40  per  cent  from  the  regular  rate.  This  is  40  per  cent 
from  the  regular  rate  made  for  the  smaller  buildings  con- 
structed, as  ordinary  buildings  are*  with  lath  and  plaster.  A 
fireproof  building  gets  a  reduction  of  50  per  cent  from  this 
rate,  and  in  some  instances,  where  it  is  a  fireproof  building 
used  exclusively  for  offices,  it  gets  as  much  as  60  per  cent  re- 
duction. Each  local  point  has  the  liberty  to  make  its  own 
estimate  of  what  the  construction  is  worth.  These  fireproof 
buildings  act  as  a  fire  wall  to  prevent  the  spread  of  fire.  Then, 
after  the  construction  of  buildings,  there  is  another  class  of 
improvements;  for  instance,  the  automatic  sprinkler,  which  is 
an  arrangement  by  which  at  every  10  feet  square  in  some 
places,  and  8  feet  square  in  others,  according  as  they  require 
it,  is  put  on  the  water  pipes  what  is  called  a  *  sprinkler  head,' 
which  opens  by  the  heat.  The  solder,  which  keeps  it  together, 
being  usually  fusible,  melts  at  a  temperature  of  160  degrees. 
Whenever  the  heat  of  a  room  goes  to  160  degrees  under  one  of 
these  sprinkler  heads,  the  sprinkler  head  opens,  and  discharges 
water  over  .100  square  feet  immediately  below  it,  and  is  looked 
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on  by  insurance  men  as  an  effective  means  of  stopping  fire  in 
its  incipiency,  and  therefore  we  make  an  allowance,  where  it  is 
constructed  properly,  according  to  the  character  of  the  build- 
ing and  the  goods,  from  35  per  cent  up  to  60  per  cent. 
Wherever  insurance  companies  have  caused  an  expression  of 
their  views  on  these  questions,  if  it  is  a  place  where  there  is  a 
local  organization,  then  the  Board  of  Underwriters  make  its 
estimate,  and,  if  there  is  no  local  organization,  the  individual 
company  makes  its  own  estimates  of  what  deductions  should 
be  made  for  this  class  of  improvements.  Then  there  is  the 
automatic  alarm,  which  is  a  contrivance  by  which,  when  the 
temperature  over  any  point  rises  above  the  normal,  say  130 
degrees,  an  electric  current  communicates  with  a  gong,  and 
the  fire  alarm  is  rung.  These  automatic  appliances  are  at- 
tached to  the  ceiling  at  the  same  intervals  as  I  have  stated  for 
automatic  sprinklers.  For  these  automatic  alarms  a  reduc- 
tion is  also  made  in  the  rate.  Then  there  are  automatic  clocks 
for  the  night  watchman.  In  some  of  these  buildings  there  are 
signal  stations  at  a  certain  distance  on  each  floor  of  the  build- 
ing, where  the  watchman,  as  he  approaches,  touches  a  button, 
which  records  his  presence  at  the  central  station  down  town. 
For  them  we  make  an  allowance  in  rates.  All  these  things 
have  tended  to  reduce  the  fire  risk.  The  Chicago  fire  cost 
about  1200,000,000;  the  Boston  fire  about  f 70,000,000.''  Wit- 
ness then  proceeded  to  give  a  detailed  statement  of  his  efforts, 
as  a  member  of  the  Board  of  Fire  Underwriters  of  St.  Louis,  to 
improve  the  fire  pressure  in  the  city  of  St.  Louis.  The  testi- 
mony of  the  witness,  however,  tended  to  show  that  although, 
in  1893,  these  improvements  were  not  all  used, — in  fact,  hardly 
any  of  them, — yet  premiums  were  several  hundred  thousand 
dollars  greater  in  St.  Louis  than  they  were  in  1897,  although 
the  valuation  of  the  city  of  St.  Louis  had  gone  up  |60,000,000 
and  the  actual  insured  values  had  gone  up  |100,000,000.  On 
cross-examination  the  witness  stated  that  "  the  premiums  paid 
by  insurance  companies  in  St.  Louis  were  larger  than  they 
were  in  1896  and  1897,  although  the  volume  of  business  in  1897 
was  larger  than  it  was  in  1892,  and  the  assessable  wealth  of 
St.  T^uis  was  greater  than  it  was  in  1892;  that  the  companies 
did  not  make  as  much  money  in  1897  as  they  did  in  1892, 
although  these  improvements  had  been  made.  The  general  im- 
provements— automatic  sprinklers,  electrical  appliances,  and 
improvements  in  the  water  service  of  cities — certainly  benefit 
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insurance.  This  class  of  improvements  I  have  been  speaking 
of  applies  only  to  what  is  known  as  '  mercantile  risks/  and 
does  not  apply  to  dwelling-house  risks.  Taking  the  whole 
State  of  Missouri,  the  insurance  rates  have  been  remarkably 
steady  for  the  last  ten  years." 

Section  19  of  the  rules  of  order  adopted  by  the  Board  of  Un- 
derwriters of  Kansas  City,  Mo.,  reads  as  follows: — 

"Members  shall  submit  to  the  secretary  all  daily  and 
monthly  reports,  indorsements,  renewals,  certificates,  and 
all  policies  spoiled,  canceled,  or  not  taken,  and  shall  not  for- 
ward the  same  to  the  companies  without  the  secretary's 
stamp  of  approval  thereon.  They  shall  not  write  a  risk 
until  the  rate  has  been  fixed  by  the  secretary,  and  shall  ad- 
here strictly  to  the  rate  so  fixed;  nor  shall  they  issue  a 
policy  or  policies,  or  cause  insurance  to  be  written  or  placed, 
by  any  company,  at  less  than  said  fixed  rates." 

Section  1  of  an  act  of  the  General  Assembly  of  the  State  of 
Missouri  against  pools,  trusts,  and  conspiracies,  approved 
March  24, 1897  (page  208,  Acts  1897),  reads  as  follows:— 

"  Section  1.  Any  corporation  organized  under  the  laws  of 
this  or  any  other  State  or  country  for  transacting  or  con- 
ducting any  kind  of  business  in*  this  State,  or  which  does 
transact  or  conduct  any  kind  of  business  in  this  State,  or  any 
partnership  or  individual,  or  other  association  of  persons 
whatsoever,  who  shall  create,  enter  into,  become  a  member 
of  or  a  party  to  any  pool,  trust,  agreement,  combination,  con- 
federation or  understanding  with  any  other  corporation, 
partnership,  individual,  or  any  other  person  or  association  of 
persons,  to  regulate  or  fix  the  price  of  any  article  of  manu- 
facture, mechanism,  merchandise,  commodity,  convenience, 
repair,  any  product  of  mining,  or  any  article  or  thing  what- 
soever, or  the  price  or  premium  to  be  paid  for  insuring  prop- 
erty against  loss  or  damage  by  fire,  lightning  or  storm,  or  to 
maintain  said  price  when  so  regulated  or  fixed,  or  shall  enter 
into,  become  a  member  of  or  a  party  to  any  pool,  agreement, 
contract,  combination  or  confederation  to  fix  or  limit  the 
amount  or  quantity  of  any  article  of  manufacture,  mechan- 
ism, merchandise,  commodity,  convenience,  repair,  any  prod- 
uct of  mining,  or  any  article  or  thing  whatsoever,  or  the 
price,  or  premium  to  be  paid  for  insuring  property  against 
loss  or  damage  by  fire,  lightning  or  storm,  shall  be  deemed 
and  adjudged  guilty  of  a  conspiracy  to  defraud;  and  be  sub- 
ject to  penalties  as  provided  in  this  act:  provided,  however, 
that  the  provisions  of  this  section  shall  not  apply  to  agree- 
ments of  fire  insurance  companies,  or  their  agents,  or  boards 
of  fire  underwriters,  to  regulate  the  price  or  premium  to  be 
paid  for  insuring  property  against  loss  or  damage  by  fire. 
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lightning  or  storm  in  cities  in  this  State  which  now  have  or 
which  may  hereafter  acquire  a  population  of  one  hundred 
thousand  inhabitants  or  more;  and,  provided  further,  that  if 
such  insurance  companies,  or  their  agents,  or  the  board  of 
fire  underwriters  doing  business  in  any  such  city  shall  com- 
bine in  such  city,  either  directly  or  indirectly,  or  agree  or 
attempt  to  agree,  directly  or  indirectly,  to  fix  or  regulate  the 
price  or  premium  to  be  paid  for  insuring  property  located 
wholly  outside  of  such  city  against  loss  or  damage  by  fire, 
lightning  or  storm,  such  company  so  violating  the  provisions 
of  this  act,  either  by  itself,  its  agents,  or  by  any  such  board 
of  underwriters,  shall  be  taken  and  deemed  to  have  for- 
feited its  right  to  do  business  in  this  State,  and  shall  become 
liable  to  all  the  penalties  and  forfeitures  provided  for  by  the 
provisions  of  this  act." 

It  is  manifest  from  the  evidence  in  this  case  that  respond- 
ents were  at  the  time  of  and  before  the  institution  of  these 
proceedings,  unless  exempted  therefrom  by  the  proviso  in  said 
section,  acting  in  violation  of  that  provision  of  the  section  of 
the  act  quoted  which  prohibits  any  corporation  doing  business 
in  this  State  from  entering  into  any  agreement,  combination, 
or  understanding  with  any  other  corporation  to  regulate  or  fix 
the  price  or  premium  to  be  paid  for  insuring  property  against 
loss  or  damage  by  fire,  lightning,  or  storm,  or  to  maintain  said 
price  when  so  regulated  or  fixed  (State  vs.  Phipps,  50  Kan., 
609),  and  it  makes  no  difference  that  an  agreement  to  that  effect 
was  entered  into  by  the  agents  of  respondents  instead  of  them- 
selves, for  it  is  perfectly  clear  that  the  rates  on  insurance  were 
fixed  by  their  agent,  whose  salary  they  paid,  and  that  they 
received  premiums  upon  all  policies  issued  by  their  agents  in 
accordance  with  the  rate  fixed  by  him,  thereby  making  the  acts 
of  their  agents  their  own.  The  secretary  of  the  Board  of  Un- 
derwriters, of  which  he  and  other  agents  of  respondents  were 
members,  was  empowered  to  fix  the  rates,  and  no  member  of 
the  board  could  write  a  risk  until  the  rate  was  fixed  by  him  as 

;   nor  could  they  issue  a  policy,  or  cause  insurance  to  be 

written  or  placed,  by  any  company,  at  less  than  the  rates  thus 
fixed. 

The  question,  then,  is,  are  the  respondents,  with  respect  to 
fire  insurance  in  Kansas  City,  Mo.,  exempted  from  the  penal- 
ties imposed  by  said  act  by  the  proviso  in  said  section  by  which 
it  is  provided  that  its  provisions  shall  not  apply  to  agreements 
of  fire  insurance  companies,  or  their  agents,  or  boards  of  fire 
underwiiters,  to  regulate  the  price  or  premium  to  be  paid  for 
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insuring  property  against  loss  or  damage  bv  fire,  lightning,  or 
storm  in  cities  in  this  State  which  now  have,  or  which  may 
hereafter  acquire,  a  population  of  100,000  inhabitants  or  more? 
The  attorney -general  insists  that  this  proviso  is  unconstitu- 
tional upon  the  ground  that  it  divides  a  natural  class,  to  wit, 
fire  insurance  companies,  into  two  portions,  making  two 
classes  out  of  one,  and  thus,  in  effect,  arbitrarily  enacts  differ- 
ent rules  for  the  government  of  each.  We  are  unable  to  see 
the  force  of  this  contention.  The  act,  as  we  understand  it, 
does  not  divide  insurance  companies  into  two  classes,  but  by 
the  i)roviso  such  companies  are  simply  exempted  from  the  pro- 
visions of  the  act  prohibiting  them,'  their  agents,  and  boards  of 
fire  underwriters,  from  regulating  the  price  or  premium  to  be 
paid  for  insuring  property  against  loss  or  damage  by  fire, 
lightning,  or  storm  in  cities  in  this  State  which  now  have,  or 
which  may  hereafter  acquire,  a  population  of  100,000  inhab- 
itants or  more.  This  is  but  saying,  by  implication  at  least, 
that  insurance  companies  may,  by  agreement,  fix  the  rate  of 
insurance  to  be  charged  by  them  for  fire  insurance  in  such 
cities.  Section  53,  art.  4  of  the  constitution  of  this  State,  pro- 
vides that: — 

"  The  general  assembly  shall  not  pass  any  local  or  special 
law  ♦  ♦  ♦  granting  to  any  corporation,  association  or 
individual  any  special  or  exclusive  right,  privilege  or 
immunity." 

And  it  is  argued  by  relator  that  the  proviso  in  the  act  in 
question  is  in  conflict  with  that  provision  of  the  constitution, 
because  it  imposes  upon  a  combination  of  certain  wholesale 
dealers  in  St.  Louis  and  Kansas  City  special  obligations  or 
burdens  from  which  insurance  companies  in  said  cities  are  ex- 
empt. The  cardinal  rule  in  this  State  is  **  that  a  statute  which 
relates  to  persons  or  things  as  a  class  is  a  general  law,  while  a 
statute  which  relates  to  particular  persons  or  things  of  a  class 
is  special:"  State  vs.  Herrmann,  75  Mo.,  354;  Lynch  vs.  Mur- 
phy, 119  Mo.,  163.  In  State  vs.  Bronson  (115  Mo.,  271),  a  sec- 
tion of  an  act  of  the  general  assembly,  was  under  consideration 
which  provided  that  "  from  and  after  the  first  day  of  Septem- 
ber, 1891,  no  text  book  upon  the  subject  named  in  section  5  of 
this  act,  except  those  contracted  for  by  said  commission,  shall 
be  sold  for  use  in  the  public  schools  of  Missouri;  and,  from 
and  after  the  first  day  of  September,  1892,  no  text  book  upon 
the  aforesaid  subjects,  except  those  contracted  for  by  said 
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commission,  shall  be  used  or  taught  in  any  public  school 
within  this  State:  provided,  that  this  act  shall  not  apply  to 
any  city  or  district  which  now  contains  or  may  hereafter  con- 
tain more  than  one  hundred  thousand  inhabitants"  (Laws 
1891,  p.  27,  §  11);  and  it  was  held  that  the  proviso  did  not 
make  the  law  unconstitutional.  The  proviso  relates  to  fire  in- 
surance in  cities  of  a  class, — that  is,  cities  in  this  State  which 
now  have,  or  which  may  hereafter  acquire,  a  population  of 
100,000  inhabitant^  or  more;  and,  while  there  are  but  two  of 
such  cities  in  this  State  at  this  time, — St.  Louis  and  Kansas 
City, — it  has  been  repeatedly  held  by  this  court  that  such  a 
law  is  general,  and  not  special:  Ewing  vs.  Hoblitzelle,  85  Mo., 
64;  Rutherford  vs.  Reddens,  82  Mo.,  388;  State  vs.  Herrmann, 
75  Mo.,  340;  Kelly  vs.  Meeks,  87  Mo.,  396;  Rutherford  vs. 
Hamilton,  97  Mo.,  543;  Lynch  vs.  Murphy,  119  Mo.,  163.  In 
State  vs.  Miller  (100  Mo.,  439),  an  act  of  the  general  assembly 
which  fixed  the  number  of  school  directors  in  cities  of  over 
300,000  inhabitants,  prescribing  their  qualifications,  and  de- 
termining the  manner  of  their  election  and  terms  of  office,  was 
not  obnoxious  to  the  constitution,  as  being  a  special  or  local 
law.  Whether  or  not  an  act  of  the  legislature  be  a  local  or 
general  law  must  be  determined  by  the  way  in  which  it  affects 
the  people  as  a  whole,  rather  than  the  extent  of  the  territory 
over  which  it  operates;  and,  if  it  affects  equally  all  persons 
who  come  within  its  range,  it  is  not  a  local  or  special  law.  In 
this  case  the  proviso  affects  the  business  of  insurance  in  all 
cities  of  a  certain  class.  It  does  not  grant  to  any  corporation, 
association,  or  individual  any  special  exclusive  right,  privilege, 
or  immunity,  but  applies  alike  to  all  fire  insurance  companies 
doing  business  in  a  certain  class  of  cities.  Nor  is  it  class  legis- 
lation. It  relates  to  fire  insurance  companies  as  a  class,  and 
is,  therefore,  a  general  law.  In  Phillips  vs.  Railway  Co.  (86 
Mo.,  540),  it  is  said:  "In  the  determination  of  a  question  in- 
volving the  constitutionality  of  a  law  it  is  a  settled  rule  for  the 
guidance  of  courts  that  the  acts  of  the  legislature  are  pre- 
sumed to  be  constitutional,  and  it  is  only  where  they  mani- 
festly infringe  on  some  provision  of  the  constitution  that  they 
can  be  declared  void  for  that  reason.  In  case  of  doubt  every 
possible  presumption  not  directly  inconsistent  with  the  lan- 
guage and  subject  matter  is  to  be  made  in  favor  of  the  consti- 
tutionality of  the  act."  See,  also.  State  vs.  Able,  65  Mo.,  357. 
We  can  reach  no  other  conclusion  than  that  the  act  in  ques- 
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tion  is  valid.  If  it  be  impolitic  or  unwise  in  its  operation,  the 
remedy  lies  in  the  legislative  branch  of  the  State  government; 
but  the  evidence  adduced  tends  to  show  that  through  the  or- 
ganization of  boards  of  underwriters  in  large  cities,  and  the 
acts  and  advice  of  their  members,  a  very  large  proportion  of 
all  modern  buildings  erected  therein  are  made  almost  fire- 
proof, in  consequence  of  which  the  rates  of  insurance  on  such 
buildings  and  their  contents  are  much  less  than  they  would 
otherwise  be.  Besides,  by  the  organization  of  their  salvage 
corps,  vast  amounts  of  property  are  saved  from  destruction  by 
fires.  From  these  considerations  it  follows  that  the  writs 
should  be  denied,  and  it  is  so  ordered.     All  concur. 


UNITED  STATES  CIRCUIT  COURT. 

W.  D.  Missouri,  W.  D. 


JARMAN 


KNIGHTS  TEMPLARS'  &  MASONS'  LIFE  INDEMNITY  CO., ' 
OF  Ili^nois.* 

A  statntory  proTlsion  of  Missonri  that  suicide,  unless  contemplated,  shall  not 
be  a  defense  becomes  a  constituent  part  of  a  policy  issued  under  it  and 
its  subsequent  repeal  does  not  affect  the  policy,  under  the  constitutional 
provision  against  impairments  of  contracts.  Such  statute  was  not  re- 
pealed as  to  assessment  companies  by  a  subsequent  statute  exempting 
n>om  subjection  to  the  insurance  laws  of  the  State. 

The  policy  of  an  assessment  company  stipulated  for  the  payment  of  a  certain 
sum  to};ether  with  the  amount  of  all  assessments  paid  by  insured  during 
his  life.  The  insured  in  his  application  agreed  to  abide  by  all  the  rules 
and  regulations  as  they  might  then  be  or  as  afterwards  changed  by  the 
constitution. 

Held.  That  a  subsequent  constitutional  amendment  abolishing  the  provision 
lor  the  return  of  assessments  could  not  have  a  retroactive  force. 

Habbeb  &  Kkight, /or  Plaintiff, 

Samuel  B.  Huston,  Alex.  B.  Huston,  and  Hebyet  B.  Hicks, /or 
Defendant, 

Philips,  D.  J. 

This  case  was  submitted  to  the  court  without  the  interyen- 
tion  of  a  jun^,  on  the  agreed  statement  of  facts,  with  som^e  ad- 
ditional evidence;   and  the  controversy,  briefly  stated,  grows 

*  Decidbn  renderad,  Jane  36,  1899. 
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out  of  substantially  the  following  state  of  facts:  The  defend- 
ant is  a  life  insurance  company,  doing  business  on  what  is 
known  as  the  "  assessment  plan,"  by  which  it  issues  policies  of 
insurance  to  Masons  who  become  members  of  the  company  on 
application.  In  1885  it  issued  a  policy  to  John  P.  Jarman, 
whereby,  in  case  of  death  and  proof  thereof,  it  promised  to  pay 
to  his  wife,  or  children,  or  heirs,  in  the  order  named,  the  sum 
of  f5,000  and  all  assessments  paid  to  the  company  by  the 
assured.  In  1898  the  assured  died  by  a  gunshot  wound  inflicted 
by  himself  while  insane.  This  suit  is  brought  by  his  wife  to 
recover  on  the  policy.  The  principal  matters  of  defense  inter- 
posed by  the  defendant  are:  (1)  That  the  policy  exempts  the 
defendant  from  liability  for  death  resulting  from  an  act  of  sui- 
cide; and  (2)  if  it  should  be  held  by  the  court  that  said  pro- 
vision of  the  policy  was  void,  under  the  statute  of  Missouri  in 
force  at  the  time  of  the  issue  of  the  policy  declaring  that  the 
fact  of  suicide  should  be  no  defuse  to  a  suit  on  a  life  policy, 
then  the  defendant  is  not  required  to  pay  to  the  plaintiff  the 
sum  of  all  the  assessments  paid  in  by  the  assured  during  his 
lifetime,  for  reasons  which  fully  appear  in  this  opinion. 

The  first  question,  therefore,  for  decision,  arising  on  the 
facts  and  evidence  submitted,  is,  does  the  fact  that  the  insured 
died  by  his  own  hand  defeat  the  right  of  recovery  on  this 
policy?  At  the  time  of  the  issue  of  the  policy, — which,  ad- 
mittedly, was  a  Missouri  contract, —  the  following  provision 
of  the  Missouri  statute  was  in  force: — 

"  In  all  suits  upon  policies  of  insurance  on  life  hereafter 
issued  by  any  life  insurance  company  authorized  to  do  busi- 
ness in  this  State,  it  shall  be  no  defense  that  the  insured 
committed  suicide,  unless  it  shall  be  shown  to  the  satisfac- 
tion of  the  court  or  jury  trying  the  cause,  that  the  insured 
contemplated  suicide  at  the  time  he  made  his  application  for 
the  policy,  and  any  stipulation  in  the  policy  to  the  contrary 
shall  be  void."— Section  5982,  Rev.  St.  Mo.,  1879;  section 
5855,  Rev.  St.  Mo.,  1889. 

The  language  of  the  statute  is  comprehensive.  It  applies  to 
all  "  policies  of  insurance  on  life  hereafter  issued  by  apy  life 
insurance  company  doing  business  in  this  State."  On  a  life 
policy  issued  by  this  same  defendant  tried  in  this  court,  it  was 
distinctly  held  by  Judge  Caldwell,  on  the  circuit  (Berry  vs. 
Indemnity  Co.,  46  Fed.,  439),  that  this  company  at  the  time  in 
question  was  engaged  essentially  in  life  insurance  business, 
and  nothing  else.    This  ruling  was  affirmed  by  the  court  of 
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appeals:  1  C.  C.  A.,  561.  It  was  as  distinctly  further  held  in 
this  case  that  said  section  of  the  Missouri  statute  applied  to 
«uch  policies,  and  cut  off  the  defense  of  death  by  suicide.  The 
I)olicy  sued  on  in  that  case  was  issued  in  1885,  and  the  act  of 
«uicide  was  committed  in  November,  1889.  As  in  the  case  at 
bar,  the  act  of  suicide  was  subsequent  to  the  enactment  of  the 
statute  of  1887  (now  section  5869,  Rev.  St.  Mo.,  1889),  relied  on 
by  defendant  to  avoid  the  operation  of  said  section  5855.  Baid 
act  of  1887,  after  directing  that  all  insurance  companies  doing 
business  in  the  State  should  make  certain  returns  to  the  in- 
surance department  touching  the  state  of  its  affairs,  and  sub- 
jecting it  to  visitation  and  examination,  contained  the  follow- 
ing clause: — 

"And  all  such  foreign  companies  are  hereby  declared  to  be 
subject  to,  and  required  to  conform  to  the  provisions  of  sec- 
tion 5912  of  the  Revised  Statutes  of  Missouri  of  1889:  pro- 
vided, always,  that  nothing  herein  contained  shall  subject 
any  corporation  doing  business  under  this  article  to  any 
other  provisions  or  requirements  of  the  general  insurance 
laws  of  this  State,  except  as  distinctly  herein  set  forth." 

The  only  feature  which,  in  this  respect,  differentiates  the 
Berry  Case  from  this,  is  the  fact  that  in  the  former  it  did  not 
appear  from  the  evidence  that  the  defendant  company  had  ever 
complied  with  the  provisions  of  the  act  of  1887,  or  that  it  was 
doing  business  in  Missouri  under  the  requirements  and  liabili- 
ties imposed  by  the  act ;  while  in  the  case  at  bar  it  does  appear 
that,  in  1888,  the  company  complied  with  said  statute,  at- 
tempting to  do  business  in  the  State  on  the  assessment  plan. 

It  is  to  be  conceded  to  defendant  that,  as  to  policies  issued 
on  the  assessment  plan,  subsequent  to  the  statute  of  1887  and 
prior  to  1897,  said  section  5855,  denying  the  defense  of  suicide, 
does  not  apply:  Haynie  vs.  Indemnity  Co.,  139  Mo.,  416.  The 
policy  in  the  Haynie  case  was  issued  in  1888,  and  the  insured 
committed  suicide  in  1893.  It  is  on  said  act  of  1887  that  the 
defendant's  counsel  have  builded  a  most  elaborate  argument, 
on  the  assumption  that  this  act  superseded  and  repealed  the 
provisions  of  said  section  5855  in  respect  of  assessment  com- 
panies, and  therefore  the  rights  of  the  parties  in  this  action  ar^ 
to  be  determined  as  if  said  section  5855  had  been  expunged  from 
the  statutes  at  the  time  the  cause  of  action  arose  in  this  case. 
In  support  of  this  contention  reliance  is  placed  upon  rulings 
akin  to  that  in  Ewell  vs.  Daggs  (108  U.  S.,  143),  which  was,  in 
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effect,  that  when  the  right  of  a  party  to  a  given  contract  to- 
avoid  it  on  the  ground  of  a  statutory  enactment  based  upon 
the  declared  public  policy  of  the  State,  where  such  right  per- 
tains rather  to  the  remedy  than  an  essential  element  of  the  con- 
tract, including  its  execution,  may,  by  subsequent  act  of  the 
legislature,  be  entirely  taken  away,  the  parties  are  remitted  to 
the  terms  of  the  contract  as  expressed  on  its  face.  Judge 
Shiras,  who  wrote  the  opinion  of  the  court  of  appeals  in  the 
Berry  case,  declined  to  pass  affirmatively  upon  the  correct- 
ness of  this  contention,  because  it  did  not  appear  from  the 
record  before  him  that  the  company  had  complied  with  the 
provisions  of  the  act  of  1887,  entitling  it  to  plead  exemption 
from  the  operation  of  said  section  5855.  But  it  is  quite  ap- 
parent from  the  trend  of  his  observations  that  the  inclination 
of  his  mind  was  against  the  contention  of  the  defendant,  if  the 
requisite  facts  had  appeared.     In  that  connection  he  said: — 

"  Before  this  question  can  arise,  it  must  be  made  clear  that 
the  legislature  of  the  State  intended  to  repeal,  by  the  act  of 
1887,  the  provisions  of  section  5982  (now  section  5855),  in  its 
applications  to  policies  previously  issued  by  companies  doing 
business  under  the  assessment  plan ;  and,  in  our  judgment,  the 
intention  to  repeal  the  section  in  this  particular  is  not  made 
clear.  In  the  first  place,  the  legislature  of  Missouri  has  not 
repealed  section  5982  (now  section  5855).  It  is  still  the  law  of 
the  State  that  companies  engaged  in  the  business  of  life  insur- 
ance shall  not  be  permitted  to  exempt  themselves  from  lia- 
bility for  death  by  suicide,  not  contemplated  when  the  applica- 
tion for  its  insurance  is  made." 

His  assertion  was  correct.  The  act  of  1887  only  exempted 
assessment  companies  from  the  operation  of  section  5855.  In 
other  words,  it  only  suspended  its  operation  in  its  application 
to  assessment  insurance  companies;  and,  in  view  of  the  general 
law,  and  especially  of  the  constitution  of  Missouri,  the  act  of 
1887  only  had,  and  could  only  have,  a  prospective  operation, 
and  in  no  degree  affected  antecedent  policies  issued  by  such 
companies. 

Counsel  misconceive  the  character  of  section  5855.  It  is 
something  more  than  a  mere  declaration  of  the  State  as  to 
its  public  policy  prohibiting  such  contracts,  and  affecting 
merely  the  remedy,  which  the  legislature  might  at  will  revoke, 
leaving  in  force  the  provisions  of  a  policy  that  an  act  of  sui- 
cide could  be  pleaded  to  defeat  recovery  thereon.    On  the  con- 
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trary,  this  statute  became  a  constituent  element  of  the  con- 
tract itself  between  the  parties,  constituting  a  part  of  the 
consideration  for  entering  into  the  contract.  In  contempla- 
tion of  law,  it  was  the  same  as  if  it  had  been  written  into  the 
face  of  the  policy,  that,  in  case  of  suit  to  enforce  the  payment 
of  a  stipulated  sum,  the  defendant  should  not  plead  thereto 
that  the  insured  committed  suicide,  unless  it  should  be  shown 
that  the  insured  contemplated  suicide  at  the  time  he  made  his 
application  for  the  policy,  and  any  stipulation  in  the  policy  to 
the  contrary  should  be  void.  Judge  Dillon,  in  White  vs.  Insur- 
ance Co.  (4  Dill.,  177,  Fed.  Cas.  No.  17,545),  speaking  of  another 
section  of  this  same  statute  respecting  the  effect  of  misrepre- 
sentation made  in  obtaining  or  securing  the  policy,  said : — 

"  We  are  of  opinion  that  policies  of  insurance  issued  and  de- 
livered in  Missouri,  after  that  act  took  effect,  fall  within  its 
prospective  operation,  and,  as  to  such  policies,  the  act  is  to  be 
treated  as  if  incorporated  therein.  ♦  ♦  ♦  The  general  rule 
is  that  the  laws  in  existence  are  necessarily  referred  to  in  all 
contracts  made  under  such  laws,  and  that  no  contracts  can 
change  the  law." 

This  same  principle  was  announced  by  Chief  Justice  Sher- 
wood in  State  vs.  Berning,  74  Mo.,  87: — 

"  For  whatsoever  the  law  annexes  as  the  incident  of  a  con- 
tract, whether  granting  a  privilege  or  announcing  a  prohibi- 
tion, is  as  much  part  and  parcel  thereof  as  though  written 
therein  or  indorsed  thereon." 

See,  also.  Reed  vs.  Painter,  129  Mo.,  680. 

Again,  in  the  recent  case  of  Cravens  vs.  Insurance  Co.,  the 
supreme  court  say: — 

"  Being  a  Missouri  contract,  the  statute  then  in  force,  with 
respect  to  the  subject-matter  of  the  contract,  entered  into  and 
became  a  part  thereof  as  much  so  as  if  copied  therein." 

We  may  conclude  this  part  of  the  discussion  by  the  applica- 
tion of  the  appropriate  language  of  Mr.  Justice  Gray  in  Society 
vs.  Clements  (140  U.  S.,  233),  which  went  from  this  court: — 

"  The  statute  is  not  directory  only,  or  subject  to  be  set  aside 
by  the  company  with  the  consent  of  the  assured,  but  it  is 
mandatory,  and  controls  the  nature  and  terms  of  the  contract 
into  which  the  company  may  induce  the  assured  to  enter." 

The  provisions  of  section  5855  being  a  constituent  part  of 
the  contract  of  insurance,  it  would  not  have  been  competent, 
even  had  it  so  attempted,  for  the  legislature  to  destroy  the 
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protecting  provisions  of  this  statute  by  a  subsequent  repeal 
thereof  (which  it  does  not  attempt  to  do),  as  it  relates  to  ante- 
cedent policies  of  insurance;  this,  for  the  obvious  reason  that 
the  constitution  of  the  United  States  prohibits  the  States  from 
passing  any  law  impairing  the  obligation  of  contracts.  As 
said  in  McCracken  vs.  Hay  ward  (2  How.,  612) : — 

"  The  obligation  of  a  contract  consists  in  its  binding  force 
on  the  party  who  makes  it.  This  depends  on  the  laws  in  ex- 
istence when  it  is  made.  These  are  necessarily  referred  to  in 
all  contracts,  and  forming  a  part  of  them,  as  the  measure  of 
obligation  to  perform  them  by  the  one  party  and  the  right 
acquired  by  the  other.  ♦  ♦  ♦  if  any  subsequent  law  affect 
to  diminish  the  duty,  or  to  impair  the  right,  it  necessarily 
bears  on  the  obligation  of  the  contract,  in  favor  of  one  party  to 
the  injury  of  the  other;  hence  any  law  which  in  its  operation 
amounts  to  a  denial  or  obstruction  of  the  rights  accruing  by 
the  contract,  though  professing  to  act  only  on  the  remedy,  is 
directly  obnoxious  to  the  prohibition  of  the  constitution." 

The  act  of  1887  was  not  retrospective  in  its  operation.  "  It 
is  a  sound  rule  of  construction  that  a  statute  should  have  a 
prospective  operation  only,  unless  its  terms  show  clearly  a 
legislative  intention  that  it  should  operate  retrospectively. 
And  some  States  have  deemed  it  just  and  wise  to  forbid  such 
laws  altogether  by  their  constitution:"  Cooley,  Const.  Lim. 
(5th  Ed.),  456.  The  constitution  of  Missouri  (article  2,  §  15) 
declares  "  that  no  ex  post  facto  law,  nor  law  impairing  the  ob- 
ligation of  contracts,  or  retrospective  in  its  operation,"  etc., 
"  can  be  passed  by  the  general  assembly." 

But  what  is  still  more  fatal  to  the  position  of  defendant  is 
the  fact  that  in  March,  1897,  the  legislature  of  Missouri  (Laws 
Mo.,  1897,  p.  130),  repealed  said  act  of  1887  (section  5869  afore- 
said of  the  Revised  Statutes  of  Missouri  of  1889),  and  expressly 
subjected  insurance  companies  on  the  assessment  plan  to  the 
provisions  of  said  section  5855;  thus  clearly  showing  the 
legislative  construction  that,  by  the  act  of  1887,  said  section 
5855  was  not  repealed,  but  such  companies  were  only  for  the 
time  being  exempted  from  its  operation.  Clearly  enough,  the 
mere  repeal  of  said  act  of  1887  would  have  remitted  such  in- 
surance companies,  and  such  policies  of  insurance  as  the  one  in 
question,  to  the  operation  of  section  5855,  without  the  affirma- 
tive provision  expressly  applying  it  to  such  companies.  The 
effect,  therefore,  of  this  pct  of  1897,  was  to  place  this  contract 
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of  insurance  in  the  precise  attitude  in  which  it  stood  in  1885, 
when  the  policy  was  issued,  and  would  avail  this  plaintiff,  the 
death  of  the  assured  occurring  subsequent  to  the  act  of  1897. 
At  all  events,  it  effectually  meets  the  argument  of  counsel.  If 
the  act  of  1887  was  a  recall  of  the  public  policy  of  the  State 
respecting  such  companies,  as  declared  in  said  section  5855, 
this  public  policy  was  reasserted  by  the  act  of  1897.  lu  this 
respect  the  facts  of  the  case  are  essentially  different  from  that 
class  of  cases  cited  by  counsel  in  which  the  statutes  in  ques- 
tion had  been  repealed.  The  result  is  that  the  first  question 
arising  on  this  record  must  be  answered  in  the  negative. 

The  remaining  question  for  consideration  is  as  to  the 
amount  of  recovery  on  this  policy.  On  its  face,  the  policy  pro- 
vides that,  within  60  days  after  notice  and  proof  of  death,  the 
company  will  pay  the  widow,  children,  etc.,  in  the  order 
named,  the  sum  of  |5,000,  and  all  money  paid  by  the  assured  in 
assessments,  subject  to  the  limitation  as  to  the  amount  of  such 
payment  provided  in  section  1  of  article  7  of  the  constitution 
of  the  company,  printed  on  the  back  of  the  policy,  which  sec- 
tion- is  as  follows: — 

*•  Upon  due  notice  and  satisfactory  proof  of  death  of  a 
member  of  this  company,  the  board  of  directors  shall,  within 
60  days,  pay  the  widow,  children,  or  heirs  of  the  deceased 
member  (and  in  the  order  named,  unless  otherwise  ordered 
by  the  member  during  his  lifetime  or  in  his  will),  the  amount 
set  forth  in  the  deceased  member's  policy  of  membership: 
provided,  that  the  policy  or  membership  for  |5,000  shall  be 
good  for  all  money  in  the  death  fund  arising  from  one  assess- 
ment, provided  it  shall  not  exceed  |5,000,  and  all  money  paid 
on  the  policy  in  assessments." 

It  is  admitted  by  the  agreed  statement  of  facts  that,  at  the 
time  of  the  death  of  the  deceased,  he  held  a  policy  in  the  com- 
pany for  |5,000,  and  that  the  assessments  paid  by  him 
amounted  to  |811.83.  Clearly  enough,  therefore,  without 
something  more,  the  amount  of  recovery  on  this  policy  would 
be  |5,000,  plus  the  sum  of  the  assessments  thereon,  to  wit. 
1811.88,  with  interest  at  6  per  cent  per  annum  from  the  28th 
day  of  November,  1898,  the  day  agreed  upon  when  the  right  of 
action  accrued.  To  avoid  this  conclusion,  the  defendant  in- 
vokes the  following,  found  in  the  application  of  the  assured 
for  membership:  "  I  further  agree,  if  accepted,  to  abide  by  the 
constitution,  rules,  and  regulations  of  the  company,  as  they 
now  are  or  may  by  the  constitution  be  changed  hereafter.'^ 
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The  application  further  stated  that  "  the  application  on  which 
this  policy  is  issued  is  made  a  part  of  this  policy  by  reference 
thereto."  It  is  claimed  by  defendant  that,  in  pursuance  of  the 
authority  thus  conferred  upon  it  by  tTie  assured,  on  the  8th  day 
of  January,  1889,  the  board  of  directors  amended  section  3, 
art.  4,  of  the  constitution,  so  as  to  read: — 

*'  Policies  of  membership  may  be  issued  upon  a  basis  of 
benefits  ranging  in  amounts  to  five  thousand  dollars,  and  all 
money  paid  in  assessments  upon  the  policy  for  the  first  five 
years;" 

And  sections  of  article  7  were  amended  in  conformity 
thereto, — by  w^hich  amendment  the  amount  of  assessments  to 
be  returned  to  the  beneficiary  on  the  death  of  the  assured  was 
only  **  for  the  first  five  years,"  instead  of  all  the  assessments 
paid  by  the  assured,  as  provided  in  this  policy.  So  that,  under 
this  amendment,  the  amount  of  assessments  to  be  refunded 
would  be  |192,  instead  of  f811.83,  as  provided  on  the  face  of 
the  policy.  Having  experimented  with  this  change,  in  Janu- 
ary, 1898,  the  board  of  directors  took  an  additional  long  step  in 
the  same  direction,  by  striking  out  entirely  the  provision  for 
paying  back  assessments,  under  which  defendant  claims  it  is 
relieved  from  paying  this  plaintiff  any  assessments  collected 
from  the  assured. 

The  question  to  be  decided  is,  was  it  reasonably  within  the 
contemplation  of  the  parties,  in  executing  the  contract  of  in- 
surance, that  such  changes  might  be  made,  in  the  regulations 
and  constitution  of  the  company  by  its  board  of  managers,  as 
to  actually  diminish  the  amount  agreed  to  be  paid  to  the  wife 
children,  or  heirs  of  the  assured  on  his  death?  It  has  been 
fitly  said  that  common  sense  and  good  faith  are  the  leading 
characteristics  of  all  interpretations  of  contracts.  If  the 
board  of  directoi*s  was  authorized  to  go  thus  far,  where  is  the 
boundary  line  to  be  placed  beyond  which  it  may  not  go  in  cut- 
ting down  the  value  of  the  policy?  If  the  extent  of  such  dim- 
inution rests  absolutely  in  the  discretion  or  judgment  of  the 
governing  board,'it  can  as  well  say  that  the  company  will  pay 
to  the  wife  or  children  only  |4,00(),  or  a  less  sum,  on  the  death 
of  the  assured.  Such  a  construction  is  so  at  variance  with  the 
conception  of  an  honest  mind  as  to  challenge  its  correctness. 
Perceiving  the  force  of  this  suggestion,  counsel  for  the  com- 
pany place  their  ultimate  argument  upon  the  ground  that  the 
proper  limitation  of  such  amendments  is  the  dividing  line  be- 
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tween  what  is  reasonable  and  what  is  unreasonable.  It  must 
readily  occur  to  the  judicial  mind  that  such  ground  is  dan- 
gerous quicksand;  for  the  jury  or  court,  whichever  might  be 
called  upon  to  determine  this  question,  would  be  in  danger  of 
making  for  one  or  the  other,  or  both  of  the  parties  to  this 
policy,  a  contract  upon  which  their  minds  never  met.  This  is 
fitly  illustrated  by  the  reasoning  of  counsel  whereby  the 
amendment  of  1889  is  justified  in  reducing  the  recovery  for 
paid  assessments  to  those  paid  within  the  first  five  years;  and, 
by  the  same  process  of  reasoning,  the  amendment  of  1898  is 
justified,  whereby  the  whole  provision  of  the  contract  allowing 
recovery  of  any  assessments  whatever  is  wiped  out.  And  it  is 
not  clear  to  the  average  mind  why  the  same  specious  logic 
might  not  be  employed  to  justify  an  amendment  whereby,  in- 
stead of  paying  the  sum  of  f 5,000,  only  f4,000  should  be  paid, 
on  a  like  assumption  that  such  reduction  of  liability  would 
lessen  the  amount  of  assessments  made  upon  the  assured  to 
meet  such  losses,  and  would  produce  greater  equality  among 
the  policyholders  who  received  their»  policies  prior  and  subse- 
quent to  such  amendments,  and  further  strengthen  the  finan- 
cial basis  on  which  the  institution  rests.  There  is  great  com- 
mon sense  in  the  utterance  of  the  court  in  Walsh  vs.  Hill  (38 
Cal.,  481),  that,  "  in  the  construction  of  written  instruments, 
we  have  never  derived  much  aid  from  the  technical  rules  of  the 
books.  The  only  rule  of  much  value — one  which  is  frequently 
shadowed  forth,  but  seldom,  if  ever,  expressly  stated  in  the 
books — is  to  place  ourselves  as  nearly  as  possible  in  the  seats 
which  were  occupied  by  the  parties  at  the  time  the  instrument 
was  executed;  then,  taking  it  by  its  four  corners,  read  it." 
The  underlying  vice  of  defendant's  argument  is  that  the  as- 
sumed methods  of  working  out  the  conception  of  insurance  ex- 
perts for  better  sustaining  the  business  of  the  company  is  a 
refinement  which  could  not  be  said  to  have  been  in  the  reason- 
able expectation  of  the  policyholder  at  the  time  he  was  in- 
duced to  take  his  membership.  On  the  face  of  the  policy,  he 
was  assured  that,  in  the  event  of  his  death,  his  wife  or  children 
would  receive  f 5,000,  and  all  the  sums  he  might  pay  in  by  way 
of  assessments.  And  it  may  well  be  imagined  how  this  pro- 
vision was  made  attractive  to  Mr.  Jarman  by  the  persuasive 
tongue  of  an  insurance  solicitor;  for,  on  its  face,  the  allure- 
ment was  held  out  to  him,  not  only  that  his  family  should  re- 
ceive f  5,000,  but  that  whatever  assessments  should  be  imposed 
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upon  him  to  raise  the  necessary  funds  for  paying  other  losses 
would  be  returned  to  his  family.  No  such  possibility  was  ap- 
parent or  stated  to  him  by  the  agent  of  the  company,  as  is 
sought  to  be  worked  out  by  the  experts  to  justify  either  of  said 
amendments.  No  such  amendments  had  ever  before  been 
made  to  the  constitution  of  this  company,  and  the  conception, 
even  of  the  experts  of  the  company,  came  four  years  later.  As 
was  said  by  the  supreme  court  of  this  State:  **  It  is  a  rule  of 
construction  that  the  promisor  is  bound  according  to  the  sense 
in  which  he  apprehended  that  the  promise  received  his  propo- 
sition :"  Bruner  vs.  Wheaton,  46  Mo.,  363.  And,  while  the  rule 
may  at  times  be  abused  in  its  application,  it  certainly  is  a  cor- 
rect one,  as  applied  to  this  instance,  that  the  application  for 
the  policy  of  insurance  having  been  drawn  by  astute  counsel 
of  the  company,  who  study  with  care  to  make  it  favorable  to 
the  company,  and  employ  technical  terms  unfamiliar  to  the  as- 
sured, **  it  is  only  a  fair  rule  which  the  courts  have  adopted  to 
resolve  any  doubt  or  ambiguity  in  favor  of  the  insured  against 
the  insurer."  It  is  not  too  much  to  say  that,  at  the  time  this 
company  so  amended  section  3,  art  4  (to  which  sections  1  and 
4  of  article  7  were  made  to  conform),  its  directors  had  no 
thought  that  it  had  any  retroactive  effect.    The  language  is: — 

"  Policies  of  membership  may  be  issued  upon  a  basis  of 
benefits,  ranging  in  amount  to  $5,000,  and  all  money  paid  in 
assessments  upon  the  policy  for  the  first  five  years;'' 

That  is,  future  policies  may  be  so  issued.  As  already  laid 
down  in  this  opinion,  all  statutes  and  constitutional  provisions 
are  presumed  to  be  prospective  in  their  operation,  unless  the 
contrary  appears  upon  their  face.  It  may  be  conceded  that  it 
was  perfectly  competent  for  the  board  of  directors  to  make 
such  amendments  to  affect  all  after-issued  policies,  and  all  sub- 
sequent members  would  take  subject  thereto,  and  would  be 
amenable  to  the  method  thus  established  of  assessments  to 
pay  for  losses.  The  argument  of  counsel  that  this  condition 
of  affairs  would  have  the  effect  to  increase  the  amount  of  as- 
sessments on  anterior  policyholders,  and  might  in  practice  pro- 
duce other  complications,  such  as  adding  to  the  work  of 
accounting  clerks  in  making  monthly  estimates  of  the  liabili- 
ties and  the  like,  is  but  the  argument  ab  inconvenienti.  No 
difficulty  arises  in  this  case  about  paying  the  sum  of  assess- 
ments paid  in  by  the  assured,  because  there  is  no  claim  that 
there  is  not  sufficient  money  in  the  death  fund  to  pay  the  maxi- 
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mum  loss  in  full.  The  assured  has  the  right  to  say  to  this  com- 
panj:  **I  have  not  asked  you  to  lessen  the  burden  of  my 
assessments,  and  perhaps  it  would  not  concern  you  so  much, 
but  for  the  fact  that  the  amount,  under  my  contract,  which 
would  be  paid  my  family,  is  far  greater  than  the  small  diminu- 
tion of  my  assessments/'  While  the  result  of  the  intricate 
sum  worked  out  on  paper  by  the  company's  experts  may  prove 
advantageous  to  the  company,  and  possibly  to  future  policy- 
holders, it  ought  not  to  be  done  at  the  expense  of  the  anterior 
policyholder. 

It  is  among  the  recognized  canons  of  the  rules  of  construc- 
tion that  when  operation  and  effect  can  be  given  to  each  and 
every  part  of  a  contract  or  statute,  without  giving  to  one  pro- 
vision a  construction  which  subverts  or  qualifies  another 
material  provision,  that  which  preserves  the  harmony  and 
force  of  all  should  be  preferred.  There  were  many  provisions 
of  the  rules  and  constitution  of  the  company  in  force  at  the 
time  of  issuing  the  policy  upon  which  the  stipulation  respect- 
ing amendments  could  properly  operate,  justifying  a  judgment 
that  the  reasonable  application  of  the  stipulation  should  be  re- 
ferred to  such  matters,  without  impairing  the  express  obliga- 
tion of  the  company  to  pay  a  specified  sum  readily  ascertain- 
able. The  natural  and  more  reasonable  idea  such  a  recitation 
as  the  one  in  question  in  the  application  for  membership  would 
convey  to  the  mind  of  the  applicant  would  be  only  that  he  was 
consenting,  in  advance,  to  such  changes  in  the  regulations  and 
constitution  of  the  company  as,  in  the  judgment  of  the  board 
of  directors,  might  seem  to  be  conducive  to  the  more  efficient 
conduct  and  administration  of  the  business,  pertaining  to 
methods,  discipline,  restriction  on  travel,  and  the  acts  of  the 
assured,  or  the  amount  of  annual  dues  or  assessments,  as  well 
as  the  employment  and  investment  of  the  death  fund,  and  other 
like  matters.  But  it  is  inconceivable  that  either  party  could 
have  intended  that  the  construction  might  be  placed  upon  the 
application  that  the  applicant  was  consenting,  in  advance,  that 
the  promise  expressed  on  the  face  of  the  policy  to  pay  his 
family  or  heirs  could  be  changed,  either  at  the  pleasure  of  the 
directors  or  upon  some  ground  of  expediency  resting  in  the 
mind  of  some  future  board  of  directors,  or  even  that  of  a  court 
or  jury.  In  short,  that  he  was  consenting  that  the  very 
essence  of,  and  inducement  to,  the  contract  on  his  part  de- 
pended upon  other  basis  than  that  of  the  express  promise  writ- 
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ten  in  the  policy.  It  seems  to  me,  with  all  due  reference,  that 
to  give  such  construction  to  this  policy  would  make  it  but  a 
snare  and  a  delusion  to  entrap  the  unwary.  It  took  four  years 
after  issuing  this  policy  for  the  managing  oflBcers  of  the  com- 
pany to  bring  themselves  to  the  attempt  to  cut  down  the  value 
of  this  policy  to  the  extent  of  limiting  the  amount  of  assess- 
ments to  be  returned  to  the  period  of  five  years,  and  then,  after 
waiting  nine  years  more,  during  which  time  the  assured  was 
promptly  paying  his  dues  and  assessments,  they  ventured  upon 
the  further  experiment  of  attempting,  by  one  stroke  of  the  pen, 
to  expunge  entirely  the  provision  for  returning  any  assess- 
ments whatever.  Such  a  construction  of  the  contract  cannot 
receive  the  consent  of  this  court.  The  court,  therefore,  finds 
this  issue  for  the  plaintiff,  and  directs  a  judgment  for  the 
plaintiff  in  the  sum  of  f5,811.83,  with  interest  thereon  from 
November  28, 1898,  at  the  rate  of  6  per  cent  per  annum. 

The  plaintiff  demands  further  judgment  of  10  per  cent  dam- 
ages on  the  amount  awarded.  The  demand  is  based  upon  sec- 
tion 5927  of  the  Revised  Statutes  of  Missouri  of  1889,  which 
authorizes  the  court  to  allow  the  plaintiff  damages  not  exceed- 
ing 10  per  cent  on  the  amount  of  the  loss,  "  if  it  appear  from 
the  evidence  that  such  company  has  vexatiously  refused  to  pay 
such  loss."  In  view  of  the  fact  that  the  provision  of  the  act  of 
1887  and  the  amendments  to  the  constitution  of  this  company, 
made  in  1889  and  1896,  have  not  heretofore  been  construed  by 
any  court  in  this  jurisdiction,  and  the  court  being  of  opinion 
that  the  defendant  and  its  counsel  are  sincere  in  their  con- 
tention, this  claim  for  damages  is  disallowed. 
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SUPREME  COURT  OF  GEORGIA. 


LIPPMAN 

V8, 

-fiTNA  INS.  CO.* 

When  a  policy  of  fire  insaranoe  contains  a  stipulation  that,  ''unless  other- 
wise provided  by  agreement  Indorsed  hereon  or  added  hereto,"  it  '*  shaU 
be  void  if  the  insurod  now  has,  or  shall  hereafter  make  or  procure,  any 
other  contract  of  insurance,  whether  valid  or  not,  on  property  covered, 
in  whole  or  in  part,  by  this  policy,"  and  expressly  declares  that  the 
policy  is  made  and  accepted  subject  to  such  stipulation,  and  also  that 
''no  officer,  agent,  or  other  representative  of  this  company  shall  have 
power  to  waive  any  provision  or  condition  of  this  policy,  except  such  as, 
oy  the  terms  of  this  policy,  may  be  the  subject  of  agreement  indorsed 
hereon  or  added  hereto,  and  as  to  such  provisions  and  conditions  no 
officer,  agent,  or  representative  shall  have  such  power,  or  be  deemed  or 
held  to  have  waived  such  provisions  or  conditions,  unless  such  waiver,  if 
any,  shall  be  written  upon  or  attached  hereto,  nor  shall  any  privilege  or 
permission  affecting  the  insurance  under  this  policy  exist  or  be  claimed 
by  the  insured  unless  so  written  or  attached,''  heldj  that  a  mere  oral  per- 
mission to  the  insured  by  the  agent  who  issued  the  policy  to  take  out 
additional  insurance  was  not  binding  upon  the  company,  and  did  not 
estop  it  f^om  setting  up,  as  a  defense  to  an  action  thereon  that  the  in- 
sured, in  violation  of  the  terms  and  conditions  of  the  policy,  had  in  fact 
taken  out  additional  insurance  on  property  covered  by  the  same. 

Gbeeb  &  Felton  and  Hall  &  WimberlY/  for  Plaintiff  in  Error. 
Kino  &  Spalding  and  J.  W.  Hatgood,  for  Defendant, 

lilTTLE,  J. 

Lippman,  suing  for  the  use  of  Lewis  and  others,  brought  suit 
on  a  policy  of  fire  insurance.  Attached  to,  and  forming  a  part 
of,  the  policy,  was  a  printed  slip,  containing  these  words:  *'No 
other  concurrent  insurance  permitted."  This  was  signed  by 
the  agent.  Another  clause  of  the  policy  is  in  the  following 
language: — 

"This  entire  policy,  unless  otherwise  provided  by  agree- 
ment indorsed  hereon  or  added  hereto,  shall  be  void  if  the  in- 
sured now  has,  or  shall  hereafter  make  or  procure,  any  other 
contract  of  insurance,  whether  valid  or  not,  on  the  property 
covered,  in  whole  or  in  part,  by  this  policy." 

Still  another  clause  reads  as  follows: — 

"This  policy  is  made  and  accepted  subject  to  the  foregoing 
stipulations  and  conditions,  together  with  such  other  pro- 
visions, agreements,  or  conditions  as  may  be  indorsed  hereon 

•  DMltion  rendsred.  Jaly  25. 1899.    Syllabas  by  ths  Coort. 
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or  added  hereto;  and  no  officer,  agent,  or  other  representa- 
tive of  this  company  shall  have  i)ower  to  waive  any  provi- 
sion or  condition  of  this  policy,  except  such  as,  by  the  terms 
of  this  policy,  may  be  the  subject  of  agreement  indorsed 
hereon  or  added  hereto;  and  as  to  such  provisions  and  con- 
ditions no  officer,  agent,  or  representative  shall  have  such 
power,  or  be  deemed  or  held  to  have  waived  such  provisions 
or  conditions,  unless  such  waiver,  if  any,  shall  be  written 
upon  or  attached  hereto,  nor  shall  any  privilege  or  permis- 
sion affecting  the  insurance  under  this  policy  exist  or  be 
claimed  by  the  insured  unless  so  written  or  attached." 

On  the  trial  of  the  case,  plaintiff  offered  the  evidence  of 
Lippman  to  prove  that  he  informed  Hill,  the  defendant's  agent 
who  wrote  the  insurance,  that  in  the  fall  of  the  year  he  (Lipp- 
man) would  increase  his  stock  of  goods,  and  would  then  want 
additional  insurance;  that  the  agent  consented  to  this,  and 
told  witness  that  when  he  wanted  such  additional  insurance, 
to  come  back  to  him  and  get  it.  The  plaintiff  also  proposed  to 
prove  by  Lippman  that  subsequent  to  the  issue  of  the  policy, 
and  after  he  had  largely  increased  the  stock  of  goods  insured, 
he  saw  the  agent  of  the  company,  and  told  him  that  he  in- 
tended to  take  another  policy  in  another  company.  The 
agent  said  that  was  all  right.  He  then  went  to  the  agent  of 
the  Continental  Insurance  Company,  and  took  an  additional 
policy  on  the  same  goods  for  |3,000,  and  Lippman  relied  on  the 
consent  of  the  agent  in  taking  out  the  latter  policy.  All  of 
this  evidence  of  Lippman  was  objected  to,  and  ruled  out  by  the 
court,  and  the  plaintiff  excepted.  No  question  was  made  on 
the  amount  of  the  loss  sustained,  nor  the  transfer  of  the  policy 
to  the  usees.  The  trial  judge,  on  motion,  nonsuited  the  plain- 
tiff, and  the  sole  question  to  be  determined  is  whether  the  co- 
insurance obtained  by  the  plaintiff  voided  the  policy. 

It  is  contended  for  the  plaintiff  in  error  that,  notwithstand- 
ing the  stipulations  made  in  the  policy,  the  procurement  of 
other  insurance  on  the  same  goods,  unless  agreed  to  in  writing 
made  upon  the  policy,  renders  the  contract  void;  that,  never- 
theless, if  the  agent  of  the  company  have  notice  of  the  inten- 
tion to  get  additional  insurance,  and  consent  thereto  orally,  in 
the  absence  of  fraud,  such  agreement  binds  the  company.  It 
is  provided  by  section  2089  of  the  Civil  Code  that  a  contract  of 
fire  insurance,  to  be  binding,  must  be  made  in  writing,  and  in 
repeated  adjudications  by  this  court  it  has  been  held  that  an 
agreement  to  alter  such  a  contract  must  also  be  in  writing 
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(Augusta  S.  R.  Co.  vs.  Smith  &  Kilby  Co.  [Ga.] ;  Simonton  vs. 
Insurance  Co.,  51  Ga.,  76);  and  in  the  case  of  Mitchell  vs.  In- 
surance Co.  (54  Ga.,  289),  it  was  held  that  a  contract  which  was 
required  by  law  to  be  in  writing  cannot  be  shown  to  have  been 
altered  by  parol  after  its  execution.  The  contract  upon  which 
the  plaintiff  based  his  suit  expressly  declared  that  no  concur- 
rent insurance  was  permitted,  and  also  that,  unless  by  an 
agreement  indorsed  on  the  policy,  it  should  be  void  if  the  in- 
sured procured  any  other  insurance  on  the  same  property. 
These  stipulations  were  as  much  a  part  of  the  contract  as  the 
promise  to  pay  in  case  of  loss.  The  effect  of  the  evidence  of 
Lippman,  if  admitted,  would  have  been  to  change  the  terms  of 
the  contract;  and  it  would  seem  from  the  provisions  of  the 
Code  and  the  authorities  cited  that,  as  a  matter  of  law,  in 
order  to  be  valid  and  binding,  and  to  become  a  part  of  the  con- 
tract, the  alteration  made  should  have  been  in  writing,  in  order 
to  render  the  contract  valid. 

But,  waiving  an  express  adjudication  of  this  point,  we  come 
to  consider  the  proposition  urged  for  the  plaintiff,  that,  not- 
withstanding the  clause  of  the  contract  requiring  consent  to 
additional  insurance  to  be  manifested  in  writing  on  the  policy, 
if  without  such  writing  the  agent  of  the  insurance  company 
consents,  but  not  in  writing,  to  additional  insurance,  the  policy 
is  not  avoided.  We  are  referred  to  the  case  of  Carrugi  vs.  In- 
surance Co.  (40  Ga.,  135),  in  which  this  court  ruled,  where  a 
policy  of  insurance  contained  a  clause  to  the  effect  that  if  any 
subsequent  insurance  may  be  hereafter  made  on  the  same 
property,  and  not  consented  to  by  the  company  in  writing,  the 
policy  shall  be  null  and  void,  and  the  policyholder  notified  the 
agent  that  he  would  get  additional  insurance,  the  agent  con- 
sented, and  the  insured  acted  on  that  consent  and  obtained 
such  additional  insurance,  that  the  policy  was  not  void,  al- 
though the  consent  of  the  agent  was  not  in  writing;  and  also 
to  the  case  of  Insurance  Co.  vs.  Carrugi  (41  Ga.,  660),  in  which 
it  was  ruled  that,  if  the  agent  of  an  insurance  company  in  fact 
receives  notice  of  a  prior  insurance  from  the  assured,  and,  not- 
withstanding such  notice,  issues  a  policy  on  the  same  property, 
and  receives  the  premium  agreed  on,  the  policy  is  not  void  be- 
cause notice  of  such  prior  insurance  is  not  indorsed  in  writing 
upon  the  policy,  as  required  by  its  conditions. 

While  it  may  be  said,  on  a  casual  reading,  that  the  principles 
ruled  in  these  two  cases  are  authority  in  this  case  for  the  plain- 
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tiflf  in  error,  in  fact  they  are  not.  The  contracts  of  insurance 
adjudicated  in  those  cases  contained  this  clause:  "If  any  other 
insurance  has  been,,  or  shall  hereafter  be,  made  upon  said 
property,  and  not  consented  to  by  this  company  in  writing, 
this  policy  shall  be  null  and  void."  The  rulings  of  the  court 
were  based  on  the  proposition  that  the  insurance  company 
was  a  foreign  corporation,  and  represented  here  by  its  general 
agent  for  the  purpose  of  taking  and  receiving  risks,  and  that 
those  who  dealt  with  the  agent  had  the  right  to  consider  him 
authorized  to  do  and  consent  to  all  acts  within  the  scope  of 
the  business;  that  consent  to  a  prior  or  subsequent  insurance 
was  within  that  scope,  and,  if  the  agent  in  fact  consented,  and 
the  insured  acted  on  that  consent,  it  would  be  a  fraud  on  the 
insured  for  the  company  to  set  up  that  they  had  stipulated 
that  such  consent  must  be  in  writing.  It  is  true  that  the 
policy  in  the  case  which  we  are  now  considering  did  provide 
that  other  contracts  of  insurance  on  the  same  property  should 
void  the  policy  unless  it  was  by  agreement  indorsed  on  the 
policy,  and  in  so  far  the  conditions  of  the  two  policies  may  be 
regarded  as  the  same;  but  the  contract  of  insurance  which  is 
being  here  considered  contains  another  and  a  distinct  clause 
not  incorporated  in  the  contracts  passed  upon  in  the  two  cases 
of  Carrugi,  supra,  which  is  that 

"  No  officer,  agent,  or  other  representative  of  this  com- 
pany shall  have  the  power  to  waive  any  provisions  or  condi- 
tions of  this  policy,  except  such  as  by  the  terms  of  this  policy 
may  be  the  subject  of  agreement  indorsed  hereon  or  added 
hereto;  and  as  to  such  provisions  and  conditions  no  officer, 
agent,  or  other  representative  shall  have  such  power,  or  be 
deemed  or  held  to  have  waived  such  provisions  or  condi- 
tions, unless  such  waiver  shall  be  written  upon  or  attached 
hereto;  nor  shall  any  privilege  or  permission  affecting  the 
insurance  under  this  policy  exist  or  be  claimed  by  the  in- 
sured unless  so  written  or  attached." 

Assuming,  as  we  must,  that  the  law  was  correctly  deter- 
mined and  applied  in  the  Carrugi  cases,  we  find  that  an  en- 
tirely distinct  condition  in  relation  to  additional  insurance  is 
incorporated  in  this  contract;  and  not  only  is  it  a  distinct  con- 
dition, but  it  is  one  which  restricts  and  limits  the  power  of 
any  agent  of  the  company  to  waive  or  change  the  terms  of  the 
original  contract  unless  he  does  so  in  writing;  and  this  re- 
striction and  limitation  is  a  part  of  the  contract  which  the 
assured  is  now  seeking  to  enforce. 
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The  question  is  not,  therefore,  whether  the  company  had  no- 
tice of  another  insurance,  but,  having  prescribed  that  no  agent 
had  the  power  to  consent  to  additional  insurance  unless  the 
same  was  manifested  by  writing  on  the  policy,  what  is  the 
effect  when  the  agent  consents  otherwise  than  by  such  writ- 
ing? The  principle  of  recovery  must  be  that  the  company 
assented  to  the  additional  insurance.  If  it  did  not,  it  is  not 
bound.  Ordinarily,  the  general  agent  would  have  the  right  to 
make  such  assent;  but,  when  the  power  of  the  agent  to  make 
the  consent  is  restricted  to  cases  in  which,  by  writing,  indorsed 
on  the  policy,  he  evidences  the  consent,  it  would  seem  that,  in 
order  to  bind  the  company,  the  condition  prescribed  must  be 
performed:  Morris  vs.  Insurance  Co,  (Ga.).  In  Richards,  Ins., 
p*  25,  the  author  says  that  where,  by  the  terms  of  a  policy, 
notice  is  given  to  the  applicant  that  agents  have  no  authority 
to  waive  the  conditions  on  the  contract  except  by  written 
agreement,  it  is  evident  that,  at  any  rate,  if  such  notice  is  re- 
ceived by  the  insured,  neither  the  ostensible  authority  nor  the 
actual  authority  of  the  commissioned  agent  is  sufficient  to  en- 
able him  to  effect  a  parol  waiver  of  the  conditions  of  the  policy. 
And  in  2  Wood,  Ins.,  p.  863,  citing  authorities,  the  rule  is  laid 
down:  "That  an  agent  may  waive  a  forfeiture  is  well  estab- 
lished by  numerous  authorities.  But,  where  a  limitation  is 
imposed  upon  the  power  of  the  agent  upon  the  face  of  the 
policy,  of  which  the  assured,  as  a  prudent  man,  ought  to  know, 
and  there  is  no  evidence  that  the  agent  has  been  accustomed  to 
act  in  excess  of  such  power,  with  the  express  or  implied  assent 
of  the  insurer,  the  insured  is  not  justified  in  dealing  with  him 
in  relation  to  such  matters,  and  his  acts  as  to  excess  of  au- 
thority are  not  binding  upon  the  company.*''  Ostr.,  Ins.,  p.  36, 
citing  adjudicated  cases,  enunciates  the  same  doctrine  in  this 
language:  "If,  however,  the  insured  has  notice  of  the  restric- 
tions imposed  upon  the  agent,  the  company  will  not  be  held." 
Under  the  general  law  of  agency,  the  rule  is  that  parol  evi- 
dence is  not  admissible  for  the  purpose  of  enlarging  or  extend- 
ing the  powers  conferred  by  a  written  instrument,  and  the 
nature  and  extent  of  the  authority  must  be  ascertained  from 
the  instrument  itself.  It  must  be  borne  in  mind  that  we  are 
not  now  dealing  with  the  question  as  to  what  notice  to  the 
agent  is  notice  to  the  company,  but  whether  or  not,  when  one 
party  to  the  contract  expressly  agrees  that  its  assent  to  a 
change  in  the  contract  executed  shall  not  be  binding,  unless  by 
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the  written  agreement  of  its  agent  attached  to  the  original 
contract,  a  parol  agreement,  not  known  or  ratified  by  the  prin- 
cipal, has  the  effect  to  change  the  terms  of  the  contract  as  en- 
tered into.  In  the  case  of  Quinlan  vs.  Insurance  Co.  (133  N. 
Y.,  356),  it  was  held  by  the  Court  of  Appeals  of  New  York  that, 
where  a  policy  permits  an  agent  to  exercise  a  specified  author- 
ity, but  prescribes  that  the  company  shall  not  be  bound  unless 
the  execution  of  the  power  shall  be  evidenced  by  a  written  in- 
dorsement on  the  policy,  the  condition  is  of  the  essentials  of 
the  authority,  and  the  consent  or  act  of  the  agent  not  so  in- 
dorsed is  void;  citing  Walsh  vs.  Insurance  Co.,  73  N.  Y.,  10; 
Marvin  vs.  Insurance  Co.,  85  N.  Y.,  278.  And  in  the  case  of 
Baumgartel  vs.  Insurance  Co.  (136  N.  Y.,  547),  where  it  was 
provided  in  a  policy  of  insurance  that  the  insurance  should  be 
void  if  the  insured  procured  other  insurance  on  the  property, 
and  that  no  officer  or  agent  could  waive  such  condition  except 
by  indorsement  on  the  policy,  and  the  insured,  having  obtained 
other  insurance,  informed  the  agent  who  had  issued  the  policy, 
and  the  latter  said  he  would  attend  to  it,  but  failed  to  do  so,  it 
was  held  that  the  agent's  promise  did  not  constitute  a  waiver 
of  the  conditions,  nor  affect  the  right  of  the  company  to  insist 
on  a  forfeiture.  And  in  the  case  of  Carey  vs.  Insurance  Co.  (84 
Wis.,  80),  it  was  held  that,  where  a  fire  insurance  policy  pro- 
vides that  no  agent  of  the  company  shall  be  held  to  have 
waived  any  of  the  conditions  of  the  policy  ''  unless  such  waiver 
shall  be  indorsed  hereon  in  writing,"  it  is  error  to  admit 
oral  evidence  of  a  waiver  of  forfeiture  by  the  local  agent  of  the 
company.  In  the  case  of  Simonton  vs.  Insurance  Co.,  supra, 
the  point  ruled  was  that,  where  the  insured  were  removing 
their  goods  from  one  place  to  another  in  the  city  of  Atlanta, 
and  they  were  notified  by  the  agent  of  the  company  that  the 
removal  would  vitiate  the  policy  unless  they  desired  it  con- 
tinued, and  when  the  insured  said  that  they  so  desired,  and  the 
agent  of  the  company  orally  represented  that  the  company 
would  agree,  but  no  new  policy  was  taken  out,  and  the  goods 
were  lost  by  fire,  they  could  not  recover  under  such  parol 
agreement.  And  in  the  case  of  Mitchell  vs.  Insurance  Co., 
supra,  the  court  held  that  the  offer  of  parol  evidence  to  alter 
the  contract  implies  that  the  contract  is  not  what  the  parties 
made,  and  that  the  uniform  experience  is  that  it  is  wisest  to 
adhere  to  what  the  parties  have  knowingly  written,  And, 
finally,  in  the  case  of  Assurance  Co.  vs.  Williams  (94  Ga.,  128), 
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where  the  policy  stated  that  the  insurance  was  upon  property 
located  and  contained  as  described  in  the  policy,  and  where  it 
was  contended,  on  the  part  of  the  defendant,  that  the  agent 
had  no  authority  to  consent  to  the  removal  of  the  property  un- 
less the  consent  was  indorsed  on  the  policy,  and  such  policy 
contained  a  stipulation  such  as  that  which  we  are  now  consid- 
ering, the  court  held:  "This  clause  puts  the  insured  upon 
notice  that  the  agent  has  no  authority  to  waive  a  condi- 
tion of  the  policy  except  in  writing  attached  to  the  policy; 
and  the  insured  would,  therefore,  have  no  right  to  rely 
upon  any  waiver  not  made  in  that  manner,  unless  it  could 
be  shown  that  the  company  did  in  fact  authorize  the 
agent  to  make  the  waiver  otherwise."  It  is  true  in  this 
case  that  our  present  chief  justice,  while  discussing  the 
legal  effect  of  a  stipulation  in  a  policy  similar  to  that  which 
we  are  now  considering,  in  which  he  said  that  this  clause  put 
the  insured  upon  notice  that  the  agent  had  no  authority  to 
waive  a  condition  of  the  policy  except  in  writing  attached  to 
the  policy,  and  the  insured  would,  therefore,  have  no  right  to 
rely  upon  any  waiver  not  made  in  that  manner,  unless  it  could 
be  shown  that  the  company  did  in  fact  authorize  the  agent  to 
make  the  waiver  otherwise,  further  said:  "To  establish  such 
authority  on  the  part  of  the  agent,  the  insured  would  have  to 
show  that  it  was  expressly  granted  by  the  company  in  the  given 
instance,  or  would  have  to  show  some  previous  course  of  deal- 
ing in  similar  cases  by  the  agent,  with  the  company's  consent, 
manifested  by  a  ratification  or  otherwise."  The  language 
used  by  the  chief  justice  in  no  way  controls  or  qualifies  the 
principle  ruled  in  this  case,  for,  confessedly,  it  was  not  shown, 
nor  attempted  to  be  shown,  that  the  company  expressly 
granted  to  the  agent  the  power  to  give  the  assent  to  the  addi- 
tional insurance  otherwise  than  in  writing,  nor  was  any  pre- 
vious course  of  dealing  in  similar  cases,  which  was  ratified  by 
the  company,  attempted  to  be  shown.  On  the  contrar\%  the 
plaintiff  in  error  rested  his  case  upon  the  proposition  that, 
where  the  agent  had  the  power  to  waive  a  condition  of  the 
policy,  so  as  to  assent  to  additional  insurance,  notwithstand- 
ing the  fact  that  a  condition  of  the  policy  restricted  the  power 
of  the  agent  to  make  such  consent  in  writing,  that,  as  the 
agent  had  the  power  and  did  consent,  although  orally,  never- 
theless the  company  was  bound. 
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These  authorities  seem  to  be  conclusive  of  the  question  in- 
volved in  this  case.  The  rule  in  the  Carrugi  case,  supra,  is  to 
the  effect  that,  where  the  contract  of  insurance  provides  that 
the  agent  may  change  the  conditions  expressed  in  the  policy  by 
writing  thereon,  such  agent  having  the  power,  the  company  ia^ 
bound  when  the  agent,  having  notice,  agrees  to  the  changed 
condition.  In  the  case  at  bar,  however,  when  the  power  of  the 
agent  to  change  the  condition  is  limited,  so  that  no  change  by 
the  agent  shall  be  effected  unless  the  same  is  done  by  a  writ- 
ing on  the  policy,  the  power  of  the  agent  as  to  the  manner  of 
such  change  being  restricted,  the  company  cannot  be  held  to 
the  terms  of  such  changed  conditions  unless  the  change  has 
been  made  in  accordance  with  the  terms  prescribed  in  its 
original  contract.  The  law  abhors  a  forfeiture,  and  when  a 
contract  of  insurance  has  been  entered  into,  while  both  parties 
should  be  held  to  an  observance  of  its  terms,  the  contract  will 
be  interpreted  most  strongly  against  the  company.  While  this 
is  so,  it  is,  nevertheless,  true,  that  a  contract  of  insurance  is 
governed  by  the  same  rules  of  interpretation  as  extend  to 
other  contracts;  and,  where  paiiies  incorporate  certain  terms.. 
or  stipulations  in  their  contracts,  it  is  not  the  province  of  the 
court  to  extend  or  enlarge  them,  but,  in  construing  them,  to 
give  expression  to  the  true  intent  of  the  parties,  and  in  so 
doing  the  language  used  is  the  best  criterion  of  intention. 

We,  therefore,  rule  that  the  evidence  offered  was  inadmis- 
sible, and  that  the  court  did  not  err  in  granting  a  nonsuit. 

Judgment  affirmed.    All  the  justices  concurring. 


Digitized  by 


Google 


894  Supreme  Judicial  Court  cf  Maaaachusette.  [Od^ 


SUPREME  JUDICIAL  COURT  OF  MASSACHUSETTS. 


WOOD 

va. 
MASSACHUSETTS  MUT.  ACC.  ASS'N.* 

An  accident  policy  insured  the  beneficiary  against  injury  in  a  weekly  sum  and 
also  in  case  of  death  from  such  injury.  After  an  accident,  on  the  repre- 
sentations of  his  physician,  honestly  concurred  in  by  that  of  the  company 
that  he  had  recovered,  agreed  to  accept  a  certain  indemnity  and  sur- 
rendered his  certificate  and  executed  a  full  release  to  the  company.  A 
new  certificate  was  issued  on  his  application  as  a  substitute  for  the  other, 
but  reciting  that  it  should  not  be  liable  for  the  results  of  any  previous 
injury.  It  afterwards  proved  that  he  had  not  recovered  Irom  the  previous 
iujury,  and  he  died  fh>m  its  effects. 

Eeldt  That  in  the  absence  of  evidence  that  the  opinions  of  the  physicians  were 
not  honestly  given  there  could  be  no  recovery  on  the  ground  of  fk'aud. 

Held,  That  the  release  was  a  bar  to  recovery  on  the  first  policy,  and  there 
could  be  no  recovery  under  either  policy. 

P.  H.  CooKKY  and  E.  Young,  for  PlainLiff. 

A.  E.  Denison  and  C.  H.  Hanson,  fur  Defendant, 

Lathbop,  J. 
On  November  3,  1893,  the  defendant  issued  to  the  plaintiff's 
intestate,  Henry  G.  Wood,  a  "benefit  certificate,"  so  called, 
which  certified  that  he  was  entitled  to  the  benefits  herein  set 
forth:— 

"  In  the  sum  named  on  the  face  of  the  certificate  as  weekly 
indemnity  against  actual  loss  of  time,  not  exceeding  fifty- 
two  consecutive  weeks,  resulting  from  bodily  injuries  ef- 
fected during  the  continuance  of  this  certificate  in  force, 
through  external,  violent,  and  accidental  means,  which 
shall,  independently  of  all  other  causes,  immediately  and 
continuously  disable  him  from  performing  the  duties  of  his 
occupation.  Or,  if  death  shall  result  from  such  injuries 
alone  within  ninety  days,  this  association  will  pay  to  his 
beneficiary  or  beneficiaries,  if  surviving,  or,  if  not  surviving, 
to  his  legal  representatives,  five  thousand  dollars." 

Then  follows  a  clause  beginning  with  the  word  "or,"  and 
making  provision  for  the  amount  to  be  paid  for  various  casual- 
ties, and  immediately  before  the  testimonium  clause  is  the  fol- 
lowing:— 

"The  association's  liability  on  this  certificate  shall  not  ex- 
ceed the  principal  sum  hereby  insured,  and  the  payment  of  a 

•  Decision  rendered.  Sept.  7. 18U9. 
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claim  under  any  one  of  the  benefits  shall  be  payment  in  full 
for  the  accidental  injury  received/' 

On  August  4,  1895,  while  the  certificate  was  in  force,  Wood, 
while  bathing  at  the  seashore,  sprained  his  ankle.  He  imme- 
diately returned  to  his  home  in  Natick,  and  placed  himself 
under  the  medical  care  of  Dr.  Wright,  who  attended  him  from 
that  time  until  September  10,  1895,  at  which  time  Dr.  Wright 
^testified  that  he  did  not  require  any  further  medical  attend- 
ance, and  that  he  was  discharged  from  seeing  him  any  more. 
On  the  13th  of  the  same  month  he  was  visited  by  Dr.  West,  the 
examining  surgeon  of  the  defendant.  In  consequence  of  what 
took  place  at  that  interview,  Wood,  on  September  17th,  went 
to  the  office  of  the  defendant,  and  saw  Dr.  West,  and  said: 
*'  Doctor,  I  have  thought  the  matter  over,  and  I  have  come  to 
the  conclusion  that  I  would  be  satisfied  with  six  weeks'  pay  at 
f25  a  week."  Dr.  West  drew  up  a  paper,  which  was  an  ap- 
plication for  indemnity,  and  which  concluded  as  follows: — 

"And  I  hereby  further  depose  and  say  that,  in  conse- 
quence of  the  above-described  accidental  bodily  injuries,  I 
have  been  wholly  disabled  and  prevented  from  attending  to 
any  of  the  duties  of  my  occupation  from  the  4th  day  of 
August,  1895,  to  the  17th  day  of  September,  1895,  for  which 
actual  loss  of  time  I  hereby  claim  indemnity  at  the  rate  of 
$25  per  week,  and  which,  when  paid,  shall  be  in  full  dis- 
charge of  all  claims  which  I  have  or  may  have  on  account  of 
the  personal  injuries  sustained." 

This  release  was  read  over  to  Wood,  who  also  looked  it  over 
himself,  and  was  then  signed  and  sworn  to.  The  next  day — 
September  18th — the  association  sent  a  check  to  Wood  for 
f  150,  together  with  a  blank  receipt,  which  was  signed  and  re- 
turned by  him.     This  receipt  was  as  follows: — 

"Received  of  Geo.  E.  McNeill,  treasurer  the  Massachu- 
setts Mutual  Accident  Association,  one  hundred  and  fifty 
dollars,  and  in  consideration  thereof  I  do  hereby  release  and 
discharge  the  said  association  of  and  from  all  claims  and  de- 
mands of  every  name  and  nature  which  I  have  against  it 
under  and  by  virtue  of  its  certificate.  No.  11,289." 

The  check  was  not  drawn,  and  it  was  tendered  to  the  de- 
fendant before  this  action  was  brought,  and  again  at  the  trial. 
The  defendant  declined  to  accept  the  same.  Subsequently  to 
September  17th  Wood  twice  visited  his  factory  at  Dover,  N.  H., 
and  twice  visited  his  office  in  Boston,  and  then  went  with  a 
partner  of  his  to  St.  Louis,  from  which  place  he  returned  on 
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September  28th,  and  upon  his  return  he  was  very  much  woi'se, 
and  his  leg  was  swollen,  and  he  was  in  bed  practically  all  the 
time  from  September  28th  until  be  died,  on  October  17,  1895. 
Wood  had  no  medical  attendance  from  September  12th  to  Sep- 
tember 28th.  Dr.  Cook  testified  that  he  was  called  to  attend 
Wood  on  September  28,  1895,  and  found  him  with  his  right  leg 
moderately  swelled  between  the  knee  and  the  ankle,  tender- 
ness under  pressure  along  location  of  certain  veins  leading 
from  the  foot  to  the  knee,  and  thence  up  the  thigh.  An  au- 
topsy revealed  that  the  artery  which  leads  from  the  heart  to 
the  lungs  was  blocked,  or,  in  other  words,  that  an  embolism 
had  formed,  that  had  gone  through  the  heart,  and  caused 
death;  and  that  in  his  judgment  Wood's  death  was  the  i-esult 
of  the  injuries  received  on  August  4th.  There  was  other  medi- 
cal testimony  to  the  same  effect.  On  September  30,  1895, 
when  the  original  certificate  was  returned  by  Wood  to  the  de- 
fendant, he  sent  with  it  a  new  application,  dated  that  day,  and 
in  return  therefor  the  defendant,  being  ignorantof  his  changed 
condition,  sent  him  a  new  certificate.  In  the  application  for 
the  new  certificate  Wood  stated: — 

**I  am  in  good  health,  and  in  the  possession  of  the  full  use 
of  all  my  limbs  and  faculties.  ♦  ♦  ♦  i  have  never  had, 
nor  am  I  subject  to,  *  *  *  any  mental  or  bodily  infirm- 
ity, injuries,  or  wounds  which  would  retard  recovery  from  or 
be  aggravated  by  personal  injuries.  ♦  ♦  ♦  i  hereby  ac- 
cept the  agreements  on  the  back  hereof  as  a  part  of  this  con- 
tract, and  I  agree  to  accept  such  certificate  subject  to  all  of 
its  conditions,  agreements,  and  provisions.'* 

One  of  the  agreements  indorsed  on  the  back  was: — 

**That  the  benefits  under  this  certificate  shall  not  extend 
•  *  *  to  death,  or  any  bodily  injury  happening  directly 
or  indirectly,  wholly  or  in  part,  in  consequence  of  any  dis- 
ease, previous  wounds,  or  injuries.'' 

The  certificate  issued  on  this  application  was  headed,  *'This 
certificate  is  a  substitute  for  the  one  issued  Nov.  3,  1893,"  and 
it  bore  the  same  number.  It  was  dated  September  30,  1895, 
and  contained  substantially  the  same  provisions  as  the  first, 
the  material  difference  being  that  in  the  first  the  premium  was 
fl2  a  year,  and  in  the  second  |15,and  the  limitation  of  the  time 
within  which  the  action  could  be  brought, — the  old  being  six 
mouths,  and  the  new  one  year.  The  plaintiff  is  named  as  the 
beneficiary  in  each  action. 
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It  is  difficult  to  determine  from  the  declaration  upon  what 
theory  the  plaintiff  sought  to  maintain  her  action, — whether 
upon  the  first  policy  or  the  second.  It  is  clear  that  she  could 
not  recover  upon  both.  The  judge  who  tried  the  case  sought 
to  solve  the  difficulty  by  instructing  the  jury  that  the  second 
certificate  took  effect  from  November  .3,  1893,  and  construed 
the  certificate  as  giving  the  plaintiff  the  right  to  recover  for  the 
death  in  addition  to  the  injuries.  If  the  second  policy  can  be 
so  construed,  and  dates  from  November  3,  1893,  the  question 
whether  the  first  certificate  was  obtained  from  the  plaintiff's 
intestate  by  fraud  becomes  entirely  immaterial ;  yet  this  ques- 
tion was  submitted  to  the  jury.  Unless  there  was  fraud,  it  is 
clear  that  the  plaintiff  cannot  recover  under  the  first  certifi- 
cate. The  intestate  must  be  presumed  to  have  read  and  un- 
derstood the  papers  he  signed:  Bank  vs.  Kimball,  10  Cush., 
373;  (irace  vs.  Adams,  100  Mass.,  505;  Insurance  Co.  vs.  Buf- 
fum,  115  Mass.,  343;  Fonseca  vs.  Steamship  Co.,  153  Mass., 
553.  By  the  receipt  which  the  intestate  gave  he  released  and 
discharged  the  defendant  of  and  from  all  claims  and  demands 
which  he  had  against  it  under  and  by  virtue  of  the  certificate 
in  question.  We  see  no  evidence  of  any  fraud  in  the  case,  fc^o 
far  as  the  evidence  shows,  the  intestate  was,  save  for  a  little 
lameness,  to  all  appearances,  a  well  man,  when  he  agre<^d  to 
take  his  indemnity  under  the  first  certificate.  This  was  on 
September  17th.  A  week  before,  his  own  physician,  who  had 
attended  him  for  a  month,  was  discharged.  Fraud  is  not  to 
be  presumed,  and  the  burden  of  proof  is  on  the  party  who  re- 
lies upon  such  a  defense  to  allege  and  prove  it:  Beatt}'  vs. 
Fishel,  100  Mass.,  448,  449;  Hatch  vs.  Bay  ley,  12  Cush.,  27. 
In  Nelson  vs.  Railway  (^o.  (61  Minn.,  1G7),  where  a  release  of  a 
claim  for  damages  was  signed  by  the  plaintiff  on  the  assurance 
of  the  defendant's  physicians  that  her  injuries  were  tempo- 
rary, it  was  held  that  she  could  not  avoid  the  release  on  the 
ground  that  the  physicians  were  mistaken.  The  court  said: 
"There  is  not  a  particle  of  evidence  tending  to  show  that 
either  of  the  physicians  intentionally  misrepresented  the  ex- 
tent of  the  plaintiff's  injuries,  or  that  the  statements  made  by 
them  were  not  their  honest  opinions,  according  to  their  best 
professional  judgment,  based  on  existing  symptoms.-'  In  the 
case  at  bar  there  is  no  evidence  of  any  false  representations,  or 
of  wrong  advice  given  in  bad  faith.  The  only  ground  on  which 
the  plaintiff  seeks  to  show  fraud  is  that  Dr.  West,  on  Septem- 
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ber  13th,  gave  him  bad  advice  in  telling  him  that  he  was  wrong 
to  be  staying  about  home,  and  not  going  to  business;  and  that 
Dr.  West  knew  better,  as  he  was  a  man  of  large  experience. 
If  we  assume  that  Dr.  West  was  mistaken,  and  that  Wood's  at- 
tending physician  was  mistaken,  we  find  no  evidence  of  fraud. 
While  the  principal  medical  witness  called  by  the  plaintiff 
testified  that  there  was  no  time  in  his  judgment  when  Wood 
was  not  liable  to  the  trouble  which  occurred,  and  caused  his 
death,  he  also  testified  that  massage  treatment  and  motion,  as 
prescribed  by  Dr.  Weight,  and  confirmed  by  Dr.  W^est,  were 
proper  treatment  for  the  sprain,  but  not  after  a  suspicion  of 
thrombosis,  or  diseased  condition  of  the  vein,  was  discovered. 
There  is  not  a  particle  of  evidence  in  the  case  that  there  was  a 
suspicion  of  such  a  condition  existing  until  the  intestate's  re- 
turn from  St.  Louis.  Dr.  Cahill,  the  other  medical  expert  for 
the  plaintiff,  testified  less  strongly  than  Dr.  Durrell,  but  he  ad- 
mitted that  '^  a  person  using  his  ankle  in  the  manner  in  which 
Wood  used  his  by  his  attention  to  social  duties  and  business, 
and  going  to  Dover,  N.  H.,  St.  Louis,  and  Boston,  was  aggra- 
vating to  inflammation  or  disease  of  the  veins,  and  would 
make  him  more  liable  to  the  state  of  affairs  which  was  found; 
and  the  inflammation  of  the  vein,  or  the  'phlebitis,'  so  called, 
was  made  worse  by  his  going  around,  and  that  you  would 
naturally  expect  such  results  from  such  movements  of  the 
deceased." 

Passing  to  the  second  policy,  it  is  difficult  to  see  upon  what 
ground  the  judge  in  the  court  below  instructed  the  jury  that 
the  second  certificate  was  to  be  considered  as  running  from 
November  3,  1893,  the  date  of  the  first  certificate.  When  the 
second  certificate  was  issued,  payment  had  been  made  by  the 
company  for  the  injury  received,  a  receipt  in  full  had  been 
signed  by  the  intestate  and  sent  to  the  defendant,  and  the  first 
certificate  had  been  surrendered.  While  the  second  certifi- 
cate is  said  to  be  a  substitute  for  the  one  issued  November  3, 
1893,  it  does  not  purport  to  be  more  than  a  reinsurance  at  a 
different  rate.  It  looks  entirely  to  the  future.  It  is  dated 
September  30,  1895.  The  letter  from  the  defendant  to  the  in- 
testate, after  referring  to  a  misunderstanding  as  to  the  rating, 
continues: — 

"  Should  you  wish  to  have  your  insurance  continue  under 
this  rating,  please  make  out  the  inclosed  application  blank, 
and  return  your  certificate." 
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It  is  to  be  noticed  tha  this  letter  does  not  use  the  word 
"policy"  or  the  word  "certificate"  before  the  word  "con- 
tinue," but  the  word  "insurance."  The  application  for  the 
certificate  is  dated  September  20,  1895,  and  in  it  Wood  agrees 
to  keep  it  in  force  for  at  least  a  year,  which  must  be  construed 
to  mean  a  year  from  the  date  of  the  certificate  to  be  issued  on 
the  application  then  made.  The  certificate,  dated  September 
30,  1895,  is  against  personal  bodily  injuries  effected  "during 
the  continuance  of  this  certificate,"  with  this  clause:  "Or,  if 
death  shall  result  from  such  injuries  alone,  within  ninety  days, 
this  association  will  pay,"  etc.  It  further  provides:  "Any 
and  all  certificates  which  may  have  been  previously  issued  to 
the  above-named  benefit  member  are  hereby  canceled,  and  ren- 
dered null  and  void."  The  case  at  bar  differs  from  Ford  vs. 
Relief  Co.  (148  Mass.,  153),  on  which  the  plaintiff  relies.  In 
that  case  the  plaintiff  received  an  injury,  and  on  applying  for 
indemnity  was  informed  that  he  was  not  properly  described  as 
a  merchant.  A  new  policy  was  issued  to  him,  bearing  the 
same  date  as  the  old,  and  describing  him  as  a  leather  cutter 
and  merchant;  and  the  action  was  brought  on  the  second 
policy.  The  only  questions  decided  were  that  the  defendant 
had  the  right  to  issue  a  new  policy  to  correct  an  error  in  the 
old  policy,  and  that  the  description  of  the  plaintiff's  occupa- 
tion in  the  new  policy  would  not  entitle  him  to  recover  unless 
he  showed  a  disability  both  as  a  leather  cutter  and  as  a 
merchant. 

There  are  many  other  questions  raised  by  the  bill  of  excep- 
tions, the  most  important  of  which  is  whether,  if  the  first  cer- 
tificate remained  in  force,  the  plaintiff  could  recover  for  the 
death  benefit,  after  the  intestate  had  elected  to  receive  his  dis- 
ability benefit.  But,  in  the  view  we  take,  it  is  unnecessary  to 
consider  this  question  and  the  other  questions.  We  are  of 
opinion  that  on  the  evidence  the  plaintiff  is  not  entitled  to  re- 
cover upon  either  certificate,  and  that  the  jury  should  have 
been  instructed  to  return  a  verdict  for  the  defendant,  as  re- 
quested in  the  first  prayer  for  instructions. 

Exceptions  sustained.  ] 
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SUPREME  COURT  OF  LOUISIANA. 


ALTER 

v$. 

HOME  INS.  CO. 


.( 


In  case  a  loss  is  occasioned  by  the  fall  of  a  bnilding  throngh  the  owner's 
fall  are  to  protect  and  keep  same  in  a  secnre  condition,  he  most  repair 
the  same,  and  not  the  insurance  company,  in  the  absence  of  clear  proof 
that  such  loss  is  covered  by  its  risk. 

Branch  K.  Miller,  for  Appellant. 

Richard  H.  Browne,  for  Appniiee, 

Watkins,  J. 

This  action  is  for  the  recovery  of  f 7,505.15,  as  the  amount  of 
damages  which  were  caused  to  the  plaintiff's  property  by  rea- 
son of  the  defendant's  alleged  failure  to  have  taken  proper  care 
in  the  reconstruction,  after  its  damage  by  fire,  of  a  portion  of 
the  party  wall  which  separates  it  from  the  adjoining  premises. 
On  the  trial  there  was  judgment  rejecting  the  plaintiff's  de- 
mand, and  he  has  appealed. 

Briefly  stated,  plaintiff's  denmnd  is  that  on  July  29,  1889,. 
defendant  issued  in  his  favor  its  policy  of  insurance,  No.  37,- 
204,  whereby  it  contracted  and  agreed  to  insure  him  against 
loss  or  damage  by  fire  on  the  three-story  brick,  slated  building,, 
designated  as  No.  80  South  l^eters  Street,  between  Poydras 
and  Lafayette  Streets,  and  running  through  to  No.  12  Common 
Street,  in  the  city  of  New  Orleans;  that  by  successive  renewals 
said  policy  was  kept  alive,  and  same  was  in  force  on  June  20, 
1892;  that  during  the  month  of  April,  1892,  while  said  policy 
was  in  force,  said  building  wfis  injured  and  damaged  by  fire,  se- 
as to  make  same  a  total  loss  within  the  terms  of  said  policy; 
that  due  denmnd  was  made  upon  the  defendant  for  indemnity 
for  the  loss  sustained,  and  that  negotiations  occurred  between 
them,  which  resulted  in  an  agi^eement,  with  reference  to  the 
loss  by  fire,  to  the  effect  that,  in  lieu  of  paying  the  amount  of 
loss  sustained  in  money,  the  defendant  should  rebuild  or  recon- 
struct said  building,  placing  it  in  a  good  and  sound  condition; 
that  the  duty  of  reconstructing  said  building  was  not  dis- 
charged by  the  defendant  in  accordance  with  its  obligation; 

*  DeciBlon  rendered,  June  31, 1898.    Syllabui  by  the  Court. 
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that  the  work  of  reconstruction  was  negligently  and  faultily 
performed;  that  among  the  parts  of  said  building  which,  by 
reason  of  the  damage  received  by  tire,  required  demolition  and 
reconstruction,  was  a  part  of  a  division  or  party  wall  between 
plaintiff's  property.  No.  80  South  Peters  street,  and  the  adjoin- 
ing building,  No.  78  Bouth  Peters  Street,  and  that,  in  active 
violation  of  its  contract  to  repair  the  fire  damage  done  thereto, 
and  reconstruct  same,  and  place  it  in  a  safe  and  sound  condi- 
tion, the  defendant  failed  and  neglected  to  take  down  and  de- 
molish same,  but  let  it  remain  standing  in  a  weak,  dangerous, 
and  unsafe  condition,  with  the  purpose  and  intention  of  using 
and  building  on  same  in  the  reconstruction  of  the  edifice  which 
was  damaged  by  fire;  that,  said  party  wall  being  weak  and 
entirely  insufficient  to  be  used  in  such  reconstruction,  it  be- 
came and  was  the  duty  of  the  defendant  to  have  same  taken 
down  and  removed,  and  to  have  erected  a  new,  sound,  and  safe 
party  wall  in  its  stead.  The  plaintiff  then  avers  that  while 
the  said  work  of  reconstruction  was  in  progress  the  said  por- 
tion of  the  party  wall  collapsed  and  fell,  causing  the  collapse 
of  the  adjoining  building.  No.  82  South  Peters  Street,  the 
upper  floor  of  which  was  used  as  a  factory,  where  there  were  at 
the  time  a  large  number  of  operatives  employed,  and  that  by 
said  collapse  two  of  said  female  operatives  were  injured;  that 
two  of  them — Pauline  Knoop,  and  Emma  Steppe — brought 
suits  against  him  for  damages  for  the  personal  injuries  sus- 
tained, and  the  former  recovered  a  judgment  for  f  1,500,  and  the 
latter  the  sum  of  f 4,000;  that  in  the  defense  of  those  suits  he 
paid  and  expended  in  attorney's  fees  the  sum  of  f  1^300,  and  in 
costs  the  sums  of  |«323.25  and  f380.43,  aggregating  the  amount 
claimed  of  the  defendant  in  this  suit.  Plaintiff  alleges  that  in- 
cluded in  its  obligation  to  reconstruct  said  building  was  the 
duty  imposed  upon  the  defendant  of  taking  proper  and  suffi- 
cient precaution,  pending  the  work,  to  prevent  the  collapse  and 
falling  of  said  party  wall  between  Nos.  78  and  80  South  Peters 
Street,  and  also  to  so  conduct  said  work  of  reconstruction  that 
no  injury  would  thereby  result  or  be  caused  to  any  third  per- 
son ;  that  under  its  contract  the  defendant  did  assume  the  full 
charge  and  control  of  the  work  of  reconstruction,  in  which 
petitioner  took  neither  part  nor  participation,  and  that  same 
was  at  the  sole  and  exclusive  risk  of  the  defendant  company  as 
a  contractor.  Plaintiff  finally  avers  that  it  was  by  reason  of 
the  defendant's  breach  of  contract  that  said  accident  was 
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caused,  and  said  damages  inflicted  upon  the  said  two  female 
operatives  aforesaid.  The  defendant  first  tendered  a  plea  of 
prescription  of  12  months  under  the  twelfth  clause  of  its  policy 
of  insurance;  and,  in  the  alternative,  urges  the  following  de- 
fenses, viz. :  It  admits  the  execution  of  the  aforesaid  policy  of 
insurance,  and  that  it  was  in  full  force  in  1892,  when  the  ad- 
joining building.  No.  82  South  Peters  Street,  was  destroyed 
by  fire.  It  avers  that  the  walls  of  plaintiff's  building  were  old, 
rotten,  and  weak,  and,  having  nothing  to  support  them,  they 
fell  down,  having  been  exposed  to  inclement  weather,  causing 
the  alleged  damages  referred  to;  that  it  subsequently  agreed 
by  arbitration  and  compromise  to  undertake  to  repair  the 
front  wall  and  40  feet  of  the  party  wall,  through  a  competent 
and  skilful  contractor,  and  before  the  work  could  be  done  it 
was  abandoned  by  agreement  with  the  plaintiff,  and  a  settle- 
ment was  then  effected  with  him.  It  denies  that  the  party 
wall  was  in  any  manner  damaged  by  fire,  or  that  it  was  or  be- 
came in  any  manner  responsible  under  its  contract  to  repair  or 
rebuild  the  same,  or  that  it  at  any  time  had  charge  or  control 
over  the  wall  which  fell  down.  And  it  avers  that  said  wall 
fell  solely  by  reason  of  its  rotten  and  decayed  condition,  and 
that  it  was  the  duty  of  the  plaintiff  to  have  taken  care  of  same, 
and  not  suffered  the  damage  to  have  occurred.  On  the  23d  of 
April,  1892,  a  fire  occurred  in  the  building.  No.  80  South  Peters 
Street,  in  which  the  Klotz  or  M|irgaret's  Bakery  was  kept; 
and  that  building  immediately  adjoined  the  building  of  the 
plaintiff,  which  the  defendant  had  insured, — No.  80  South 
Peters  Street, — there  being  a  party  wall  between  the  two. 
The  only  apparent  damage  which  No.  80  had  sustained  by  the 
fire  was  to  an  awning  in  front  of  it,  which  had  been  damaged 
by  the  falling  debris,  and  the  blistering  of  the  side  of  the  party 
wall.  Soon  after  the  fire,  the  defendant  sent  its  builder  to  ex- 
amine the  building,  No.  80,  and  received  a  report  in  conformity 
with  the  foregoing  statement.  That  of  the  party  wall  there 
"was  actually  some  forty  feet  down;"  but  the  estimate  made 
by  the  expert  shows  about  64  feet.  The  testimony  of  this  ex- 
pert builder  and  contractor  was  that  this  was  the  only  portion 
of  the  party  wall  with  which  neither  he  nor  the  insurance  com- 
pany had  anything  to  do;  that  was  the  only  portion  of  the 
party  wall  which  was  embraced  in  the  agreement  of  the  insur- 
ance company  to  rebuild.  It  shows  that  the  front  wall  of  No. 
82  was  demolished  as  low  down  as  the  second  story.    The 
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weight  of  the  evidence  shows  that  the  party  wall  was  quite  an 
old  one,  and  that  it  was  very  poorly  anchored,  and  so  badly 
cracked  that  holes  or  fissures  could  be  seen  through  it;  that, 
as  a  result  of  the  fire,  the  joists  and  rafters,  by  means  of  which 
the  building,  No.  82,  had  been  connected  to  that  of  the  plain- 
tiff, were  all  drawn  out  or  torn  out  by  the  demolition  of  the 
building  as  a  result  of  the  fire.  It  further  shows  that  in  this 
condition  the  wall  was  suffered  to  remain  standing  for  several 
days,  and  while  the  weather  was  rainy  and  bad;  the  fall  occur- 
ring on  the  20th  of  June,  subsequent  to  the  fire.  The  con- 
tractor states  that  he  had  charge  of  no  portion  of  the  plaintiff's 
building  except  that  above  described;  and  that  after  he  took 
charge  of  it  he  "  shored  up  the  timbers,  floor  beams,  and  the 
roof."  He  says  the  estimated  cost  of  the  repairs  was  |1,400, 
and  that  for  that  price  the  repair  of  the  party  wall  was  under- 
taken; and  that  his  instructions  from  the  insurance  company 
were  to  build  the  number  of  feet  of  wall  indicated;  that  he  had 
no  charge  or  control  of  any  other  portion  of  the  wall.  This 
witness  was  asked  this  question,  viz:  "Q.  What  portion  of  the 
wall  was  it?  Was  it  immediately  contiguous  from  where  you 
had  agreed  to  repair,  or  was  it  a  section  beyond  that?  A.  It 
was  a  section  beyond  that."  The  testimony  shows  that  the 
portion  of  the  wall  which  the  insurance  company  was  engaged 
in  repairing  fell  during  the  latter  part  of  May,  and  during  the 
time  the  workmen  were  engaged  in  effecting  the  reconstruc- 
tion thereof  the  rear  portion  of  the  wall  fell, — that  is,  about 
the  20th  of  June.  Consequently,  it  is  evident  that  very  nearly 
two  months  had  elapsed  between  the  date  of  the  fire,  which 
occurred  on  the  23d  of  April,  1892,  and  the  time  when  the  fall- 
ing of  the  party  wall  occurred  which  did  the  injury  for  which 
the  plaintiff  seeks  to  recover  damages,  namely  June  20,  1892. 
It  is  equally  evident  and  indisputable  that  very  nearly  six 
weeks  intervened  between  the  date  of  the  fire  and  that  of  the 
falling  of  the  portion  of  the  party  wall  which  the  insurance 
company  undertook  to  repair.  It  is  shown  by  all  the  evidence 
upon  the  subject  that  during  this  interval  of  time  there  were 
frequent  and  heavy  rains,  and  that  on  the  20th  of  June,  when 
the  rear  portion  of  the  party  wall  fell,  the  rain  was  so  continu- 
ous that  the  contractor's  workmen  were  necessitated  to  do 
their  work  between  showers.  The  weight  of  the  testimony  is 
to  the  effect  that  the  aforesaid  rear  portion  of  the  party  wall 
w^s  in  no  way  properly  shored  up  or  secured. 
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In  our  opiDion,  the  decisions  of  this  court  in  Knoop  vs.  Alter 
(47  I^.  Ann.,  570),  and  Hteppe  vs.  Alter  (48  La.  Ann.,  363),  vir- 
tually decide  this  case  against  the  plaintiff.  This  suit  is  insti- 
tuted for  the  express  purpose  of  obtaining  from  the  insurance 
company  a  repetition  of  the  damages  he  was  condemned  to  pay 
to  the  plaintiffs  therein.  The  records  and  opinions  in  those 
cases  show  that  the  defense  of  Alter  was  an  attempt  to  fix  the 
whole  responsibility  upon  the  insurance  company  for  the  dam- 
age which  was  inflicted  upon  the  plaintiffs  therein;  and,  con- 
sidering that  this  court  fixed  the  responsibility  directly  upon 
him,  the  duty  is  placed  upon  him  in  this  case  to  either  demon- 
strate the  error  or  incorrectness  of  those  decisions,  or  by  addi- 
tional evidence  show  that  those  cases  would,  in  all  likelihood, 
have  been  differently  decided  had  such  additional  evidence 
been  before  the  court  when  such  decisions  were  rendered. 
But,  in  our  conception,  plaintiff  has  done  neither.  This,  we 
think,  sufticiently  appears  from  the  portions  of  the  evidence 
which  are  herein  cited  and  those  portions  to  which  reference 
is  made.  The  portion  of  the  party  wall  which  the  insurance 
company  agreed  with  Alter  to  repair  and  reconstruct  only  fell 
down  on  the  23d  of  May,  and  the  fire  occurred  on  the  23d  of 
April  previously.  It  is  not  claimed  that  the  insurance  com- 
pany had  come  under  any  obligation  to  the  plaintiff  for  the  rep- 
aration of  any  fire  damage  prior  to  the  date  first  mentioned. 
It  is  not  shown  that  the  plaintiff  did  anything  in  the  mean- 
while to  protect  his  own  wall,  but  it  is  affirmatively  shown 
that  he  left  it  in  an  unsafe  and  unprotected  condition.  It  is 
shown  that  the  rear  portion  of  the  party  wall,  the  fall  of  which 
occasioned  the  damage  complained  of,  occurred  on  the  20th  of 
June  following  the  first  break  in  the  wall,  and  that  that  por- 
tion of  the  wall  had  been,  up  to  that  time,  apparently  safe,  and 
entirt*ly  intact,  and  was  not  in  the  possession  or  under  the  con- 
trol of  the  defendant's  contractor;  that  said  rear  portion  of 
the  party  wall  was  not  embraced  in  or  covered  by  the  agree- 
ment and  compromise  between  the  plaintiff  and  defendant, 
and,  consequently,  its  reconstruction  was  never  contemplated 
by  either  of  them.  In  the  Knoop  case  (47  La.  Ann.,  573,  574), 
our  opinion  states:  **It  is  not  shown  by  the  evidence  that  the 
insurance  company  had  undertaken  to  repair  the  wall  which 
caused  the  damage.  On  the  contrary,  the  repairs  were  limited 
to  the  front  portion, — the  forty  feet  which  had  previously 
fallen.    The  contract  between  the  insurance  company  and  the 
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builder  was  to  rebuild  from  the  front  to  the  rear,  a  distance 
which  did  not  include  the  standing  wall,  from  which  it  does 
not  appear  that  [Alter]  withheld  his  assent."  Again:  **  Prim- 
arily, every  one  should  keep  his  building  in  repair,  so  that  dam- 
age may  not  be  occasioned  by  the  ruin:  Civ.  Code,  art.  670." 
That  principle  of  the  Code  is  re-enforced  by  the  opinion  of  this 
court  in  Insurance  Co.  vs.  Werlein,  42  I^.  Ann.,  1046.  On  care- 
ful investigation  of  the  law  and  evidence,  we  are  satisfied  that 
this  case  was  correctly  decided  in  the  court  below. 
Judgment  affirmed. 


UNITED  STATES  CIRCUIT  COURT. 

N.  D.  California. 


BROWN 

UNITED  STATES  CASUALTY  CO.* 

An  accident  policy  provided  for  i^idemnity  for  loss  of  time  and  also  for  a 

specific  payment  in  case  of  death  resulting  in  90  days  of  event  causing 

the  injury. 
Heldf  That  the  provision  was  not  ambiguous  and  no  recovery  could  be  had 

for  a  death  occurring  more  than  90  days  after^  though  within  the  term 

covered  by  the  accident  policy. 

Harold  Wheeler,  for  Plointiff, 

J.  W.  Dorset,  R.  M.  F.  Soto,  and  Platt  &  Batne,  fnr  Defendant. 

Morrow,  C.  J. 
This  is  an  action  on  two  policies  of  insurance  issued  to 
Arthur  Page  Brown,  of  this  State,  insuring  him  against  bodily 
injuries  or  death  resulting  from  accidental  means.  The  plain- 
tiff is  the  widow  of  the  assured,  and  the  beneficiary  mentioned 
in  the  policies.  The  suit  was  brought  in  the  superior  court  of 
the  State  of  California  in  and  for  the  city  and  county  of  San 
Francisco,  but  upon  petition  of  the  defendant,  alleging  its  citi- 
zenship of  the  State  of  New  York,  the  cause  was  removed  to 
this  court.  The  material  facts  are  not  disputed  by  the  parties 
interested,  and  are  substantially  the  following:  In  May,  1895, 
Arthur  Page  Brown  insured  his  life  against  accident  with  the 

*  Decision  rendered.  Aag.  7, 189D. 
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defendant  company  for  the  term  of  one  year,  receiving  from  it 
two  so-called  "accident  policies"  in  the  sum  of  |5,000  each. 
These  policies  were  extended  in  the  usual  manner  until  July 
30,  1896.  They  were  identical  in  form  and  language,  differing 
only  in  number  and  date,  one  being  issued  two  days  later  than 
the  other.  All  premiums  w^hich  became  due  from  the  assured 
upon  the  two  policies  were  duly  paid,  and  from  the  issuance 
of  the  policies  up  to  the  time  of  his  death,  Mr.  Brown  had  no 
other  policies  from,  or  insurance  in,  the  defendant  company. 
On  October  7,  1895,  while  the  assured  was  driving  a  horse  in  a 
dogcart,  near  his  home,  the  animal  became  unmanageable,  ran 
away,  and  rushed  into  a  deep  ravine,  drawing  the  cart  with  it. 
The  assured  was  thrown  into  the  ravine,  a  distance  of  some  15 
feet,  sustaining  serious  bodily  injuries.  As  the  result  of  this 
accident,  the  assured  was  immediately  and  wholly  disabled, 
and  remained  so  continuously  thereafter  until  his  death, 
which  occurred  on  January  21,  1896,  and  is  admitted  by  the  de- 
fendant to  have  resulted  solely  from  the  said  injuries.  Shortly 
after  the  death  of  the  assured  the  defendant  company  paid  to 
his  personal  representatives  the  sum  of  f  757.14,  being  a  weekly 
indemnity  of  |50  per  week  under  the  two  policies  for  106  days, 
the  time  intervening  between  the  accident  to  the  assured  and 
his  death.  This  was  in  fulfilment  of  the  defendant's  obliga- 
tions under  clause  1  of  the  policy,  which  provides: — 

"  In  the  sum  of  f  25.00  per  week  against  loss  of  time,  not 
exceeding  52  consecutive  weeks,  resulting  from  bodily  in- 
juries effected  through  means  as  aforesaid,  other  than  such 
as  shall  result  in  the  loss  of  one  or  both  hands,  feet,  or  eyes, 
which  shall,  independently  of  all  other  causes,  immediately, 
wholly,  and  continuously  disable  him  from  transacting  any 
and  every  kind  of  business  pertaining  to  his  occupation 
above  stated." 

The  present  action  is  brought  by  the  plaintiff  to  recover  f  10,- 
000  from  the  defendant  as  a  death  indemnity  claimed  by  her  as 
due  under  the  policies,  and  interest  thereon  from  the  date  of 
the  death  of  the  assured.  The  defendant  admits  that  the  as- 
sured died  from  the  injuries  received  in  the  accident  referred 
to;  that  the  accident  did  not  come  within  any  of  the  classes  or 
risks  excepted  from  the  operation  of  the  policies  as  set  forth 
therein,  and  that  all  notices  and  proofs  were  duly  given  and 
made  to  the  defendant  as  required  by  the  terms  of  the  policies; 
but  contends  that  under  clause  6  of  the  policies  it  is  not  liable 
for  payment  of  the  death  indemnity  in  the  present  case,  as  the 
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death  of  the  assured  occurred  more  than  90  days  subsequent 
to  the  accident  which  caused  it,  to  wit,  106  days.  Clause  6 
reads  as  follows: — 

"Or  if  death  shall  result  from  such  injuries  alone,  and 
within  ninety  days  of  the  event  causing  said  injuries,  the 
company  will  pay  |5,000  to  Lucy  P.  Brown  (his  wife),  if  sur- 
viving, or,  in  the  event  of  her  prior  death,  to  the  leg^l  rep- 
resentatives of  the  insured." 

It  is  plain  that  the  only  question  of  law  at  issue  is  whether 
or  not  the  defendant  is  liable,  under  its  policy,  in  case  death 
resulting  from  accident  occurs  later  than  90  days  from  the 
date  of  the  accident.  It  is  a  well-settled  rule  that  contracts 
of  insurance,  like  other  contracts,  are  to  be  construed  accord- 
ing to  the  sense  and  meaning  of  the  terms  which  the  parties 
have  used;  and,  if  they  are  clear  and  unambiguous,  their 
terms  are  to  be  taken  in  their  plain,  ordinary,  and  popular 
sense:  Imperial  Fire  Ins.  Co.  vs.  Coos  Co.,  151  U.  S.,  452,  463; 
St.  John  vs.  Insurance  Co.,  13  N.  Y.,  31.  Considering  the 
policy  in  controversy  in  the  light  of  this  rule,  the  question 
arises,  does  the  policy  state  the  meaning  of  the  parties  in  clear 
and  unambiguous  terms?    It  says: — 

"  In  consideration  of  the  premium  paid,  and  of  the  warran- 
ties and  agreements  contained  in  his  application  for  insur- 
ance, which  is  made  a  part  of  this  contract,  does  hereby  in- 
sure, subject  to  all  conditions  indorsed  hereon,  Arthur  Page 
Brown,  of  Burlingame,  Cal.,  ♦  ♦  ♦  against  bodily  in- 
juries sustained  through  external,  violent,  and  accidental 
means,  as  follows:  *  *  *  Or,  if  death  shall  result  from 
such  injuries  alone,  within  ninety  days  of  the  event  causing 
said  injuries,  the  company  will  pay  |5,000  to  Lucy  P.  Brown 
(his  wife)." 

Can  words  more  apt,  terse,  or  expressive  be  found  to  state 
the  purpose  of  the  policy?  Where  the  terms  of  a  contract  are 
so  clear,  attempts  to  elucidate  their  meaning  are  vain.  A 
policy  of  insurance  is  a  voluntary  contract,  and  the  insurers 
have  the  right  to  impose  conditions  therein.  If  the  assured 
objects  to  any  condition,  he  is  under  no  obligations  to  make 
the  contract;  but,  if  he  voluntarily  enters  into  it,  he  will  be 
bound  thereby:  Cray  vs.  Insurance  Co.,  1  Blatchf.  280,  Fed. 
Cas.,  No.  3,375.  There  is  no  evidence  in  the  case  at  bar  that 
any  objection  was  made  by  the  assured  to  any  one  of  the  con- 
ditions of  the  policy,  or  that  any  waiver  of  any  of  its  terms 
was  made  by  the  company.    The  assured  knew  the  character 
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and  extent  of  the  obligations  of  the  company  when  he  accepted 
the  policy.  As  was  said  in  Allen  vs.  Insurance  Co.  (123  N. 
Y.,  6,  13):- 

"  Parties  may  insert  any  provisions  they  choose  in  con- 
tracts, provided  they  violate  none  of  the  rules  of  law;  and  they 
should  all  be  given  their  appropriate  and  intended  effect.  The 
warranty  inserted  here  was  that  the  palicy  should  be  void  if 
the  assured  should  thereafter  obtain  other  insurance  on  the 
property  in  excess  of  a  certain  stated  sum.  The  assent  of  the 
plaintiff  to  this  provision  is  conclusively  presumed  from  his 
acceptance  of  the  policy.  In  this  respect  he  voluntarily  fet- 
tered himself,  and  submitted  to  the  defendant's  conditional 
acceptance  of  the  risks  proposed,'* — citing  Chase  vs.  Insurance 
Co.,  20  N.  Y.,  52;  Jennings  vs.  Insurance  Co.,  2  Denio,  75;  Pin- 
dar vs.  Insurance  Co.,  47  N.  Y.,  114;  Rohrbach  vs.  Insurance 
Co.,  62  N.  Y.,  47. 

The  clause  limiting  liabilities  of  insurance  companies  to  in- 
demnity when  death  occurs  from  accidental  means  within  90 
days  from  date  of  accident  appears  to  be  incorporated  in  the 
standard  policies  of  accident  and  casualty  insurance  com-, 
panics,  but  there  are  few  cases  upon  record  showing  any  con- 
test of  this  provision.  It  is  to  be  presumed  that  insurance  com- 
panies, in  formulating  policies,  adopt  the  terms  best  suited  to 
the  purposes  of  all  parties;  that  in  fixing  the  premium  charge 
it  is  necessary  to  limit  the  liability  to  a  stated  period;  that 
from  experience  and  the  statistics  on  the  subject  90  days  has 
been  decided  to  be  a  fair  length  of  time  for  the  final  result  of 
an  accident;  and,  this  being  so,  its  incorporation  into  the  con- 
tract serves  to  protect  the  interests  of  both  insurer  and  in- 
sured. Such  a  limitation  is  not  in  violation  of  law,  and, 
though  a  just  law  may  work  injury  in  individual  cases,  it  must 
be  regarded  in  the  same  manner  as  the  fundamental  principles 
of  government,  seeking  the  greatest  good  to  the  greatest 
number. 

In  New  York  and  Massachusetts  the  particular  provision  in 
controversy  here  was  decided  to  be  valid.  Palmer  vs.  Associa- 
tion (Sup.),  was  an  action  to  recover  a  death  loss  upon  a  cer- 
tificate of  membership  in  a  mutual  benefit  association  espe- 
cially insuring  against  injuries  or  death  by  accidental  means. 
One  of  the  provisions  of  the  certificate  was  that  death  must 
happen  within  90  days  after  the  accident,  or  the  insurance 
would  not  be  collectible.    The  death  of  the  assured  was  caused 
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wholly  by  injuries  accidentally  received,  but  did  not  occur 
witbin  the  1)0  days  prescribed.  It  was  urpjed  by  the  benefi- 
ciary that  the  J)0-day  provision  was  in  conflict  with  the  pro- 
visions of  the  constitution  of  the  association  upon  the  subject, 
and  was,  therefore,  not  binding.  The  court  held  that  the 
plaintiff  could  not  accept  one  part  of  the  contract  and  reject 
another,  and  that  the  question  for  the  plaintiff  was  not,  what 
wa«  the  power  of  the  defendant,  but  what  was  the  contract  in 
fact.  In  the  case  of  Perry  vs.  Investment  Co.  (09  Mass.,  162),  a 
policy  of  insurance  for  the  period  of  12  months  from  noon  of 
the  day  pf  its  date  to  noon  of  the  day  of  its  expiration  was 
made  against  loss  of  life  of  the  assured  in  a  sum  payable  to  his 
widow  on  proof  that  the  assured  at  any  time  after  the  date  of 
the  policy,  and  before  its  expiration,  should  sustain  personal 
injury  caused  by  any  accident,  and  that  such  injuries  should 
occasion  death  within  90  days  from  the  happening  thereof.  By 
an  accident  which  happened  at  9  o'clock  in  the  forenoon  the  as- 
sured sustained  personal  injuries  which  occasioned  his  death 
about  the  same  hour  on  the  ninety-first  day  thereafter,  exclud- 
ing the  day  of  date  of  the  accident  from  the  computation,  the 
whole  period  being  included  within  the  12  months.  It  was  held 
that  by  no  method  of  computation  of  time  could  the  death  be 
regarded  as  occurring  within  90  days  from  the  happening  of  the 
accident^  and,  therefore,  plaintiff  could  not  recover;  also,  that 
the  clause  limiting  the  liability  of  the  insurers  to  the  occur- 
rence of  death  from  the  injuries  within  90  days  from  the  hap- 
pening of  the  accident  was  not  inconsistent  with  the  provision 
by  which  the  insurance  was  expressed  to  be  "  for  the  period  of 
12  months;"  nor  could  it  be  construed  to  refer  only  to  such  in- 
juries ^as  should  occasion  death  within  90  days  after  the  12 
months. 

Article  117(5  of  the  (^ode  Napoleon  provides  that: — 
"When  an  obligation  has  been  contracted  on  condition  that 
an  event  shall  happen  within  a  limited  time,  the  condition  is 
considered  as  broken  when  the  time  has  expired  without  the 
event  having  taken  place." 

There  is  nothing  in  the  principles  of  the  common  law,  or  in 
the  policy  of  the  statute  law  of  this  country,  calling,  for  the 
application  of  a  different  rule  for  the  interpretation  of  such  a 
contract  when  its  terms  are  reasonable,  dear,  and  unambigu- 
ous. Toullier,  in  commenting  upon  this  article  of  the  Code 
Napoleon,  says: — 
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**  If  doubts  may  arise  as  to  the  manner  in  which  a  condition 
should  be  accomplished,  there  can  be  none  as  to  the  time  at 
which  it  ought  to  be  so  when  it  is  fixed  by  the  contract  This 
does  not  require  that  the  intention  of  the  parties  should  be  as- 
certained; the  law  of  the  contract  must  govern.  The  Code  has 
not  left  to  judges  the  power  to  evade  its  effect  by  interpreta- 
tions which  might  become  arbitrary.  The  delay  is  fatal,  and 
that  general  disposition  is  applicable  to  all  kinds  of  condi- 
tions, protestative,  casual,  or  mixed:"  Yeatman  vs.  Broadwell, 
1  La.  Ann.,  424. 

It  follows  that  the  plaintifif  cannot  recover  upon  the  con- 
tract in  suit,  and  a  judgment  must  be  entered  in  favor  of  the 
defendant. 


SUPREME  COURT  OF  TENNESSEE. 

April  Term,  1899. 


ROYAL  INS.  CO. 

VANDERBILT  INS.  CO. 

BelDsuranoe  of  half  of  a  cotton  risk  was  effected  in  another  company  nnder 
an  ordinary  policy  with  a  paster  stipalating  that  the  reinsurance  was 
subject  to  the  same  conditions  and  mode  of  settlement  as  those  assumed 
by  the  reinsnred,  and  loss  payable  in  same  manner  and  pro  rata  with  the 
original  policy.  The  original  policy  prorided  that  no  suit  should  be 
sustainable  unless  commenced  within  twelve  months  after  the  loss. 

Held,  That  the  reinsurance  was  not  a^inst  a  loss  by  fire,  but  was  an  in- 
aemnity  In  part  against  the  liability  of  the  first  insurer  and  the  loss 
referred  to  in  the  reinsurance  contract  was  that  which  arose  upon  settle- 
ment of  the  original  claim. 

Heldf  That  the  lapse  of  more  than  twelre  months  before  suit  or  the  statute 
of  limitatioDS  in  case  of  the  original  policy  was  no  bar  to  recovery  by 
the  reinsured  where  prompt  notice  was  given  immediately  after  the  fire 
to  the  reinsurer. 

Held,  That  the  claim  that  limitation  protected  the  reinsurer  was  inconsistent 
with  its  agreement  to  pay  at  the  same  time  and  manner  as  the  reinsured, 
andthe  contract  must  oe  constraed  most  strongly  against  the  reinsurer. 

Cabboll  &  McKellab,  for  Appdfant. 

Smith  &  Tbezevant,  for  Appellee, 

Beard,  J. 

This  is  a  suit  on  a  policy  of  insurance.  The  complainant 
company,  carrying  a  risk  on  cotton  in  a  compress  at  Green- 
ville, Tex.,  secured  from  the  defendant  a  policy  of  insurance  by 
which  it  undertook  to  underwrite  the  complainant  to  the  ex- 
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tent  of  one-half  its  risk.  The  cotton  covered  by  the  original 
policy  was  destroyed  by  fire  on  the  14th  of  November,  1887, 
and  proofs  of  loss  were  immediately  furnished  to  the  Royal  In- 
surance Company,  which  company  also  notified  the  Vanderbilt 
Insurance  Company.  Controversy  as  to  liability  having  arisen, 
litigation  between  the  insured  and  the  Royal  Ins.  Co.  ensued, 
and  a  final  settlement  with  the  owners  of  the  cotton — the  as- 
sured in  the  original  policy — was  not  made  until  the  year  1895. 
After  the  settlement,  the  insured  was  called  upon  by  the  com- 
plainant to  make  good  its  contract  of  indemnity  by  paying  the 
pro  rata  of  the  loss  sustained,  and,  declining  to  do  so,  the  pres- 
ent bill  was  filed.  Recovery  was  resisted  in  the  court  below, 
and  is  now  resisted,  upon  these  grounds:  First,  the  statute  of 
limitations  of  six  years;  second,  the  contract  of  limitation  of  12 
months;  and  third,  that  proof  of  loss  had  not  been  furnished 
in  time.  The  chancellor,  upon  the  hearing  of  the  cause,  dis- 
missed the  bill,  and  complainant  has  appealed. 

The  original  policy  of  insurance  issued  by  the  reinsurer  was 
lost  or  mislaid,  but  a  copy  of  it  was  properly  proven,  and  con- 
stitutes a  part  of  the  record.  The  form  used  for  the  purpose 
of  this  insurance  was  one  that  was  primarily  intended  for  the 
insurance  of  property  to  be  issued  to  its  owners,  and  an  inspec- 
tion of  the  instrument  shows  that  none  of  the  printed  stipula- 
tions or  conditions  save  one  could  apply  to  a  contract  of  rein- 
surance. In  order  to  give  it  application  to  such  a  contract, 
and  to  give  the  complainant  the  indemnity  it  sought,  as  is 
shown  by  the  testimony  of  the  secretary  of  the  defendant,  a 
slip  was  pasted  upon  the  face  of  the  policy,  on  which  it  was 
provided  that  the  intention  was  to  cover  the  complainant  com- 
pany's liability  in  its  policy  already  issued  on  the  cotton  in 
question,  followed  by  this  clause: — 

"It  being  hereby  understood  and  agreed  that  such  insur- 
ance is  a  pro  rata  part  of  each  and  every  item  insured  by  the 
policy  of  the  reinsured  company,  and  subject  to  the  same 
risks,  valuations,  conditions,  and  mode  of  settlement  as  may 
be  taken  or  assumed  by  said  company;  it  being  expressly, 
agreed,  however,  that  notice  of  any  change  in  the  risk,  or  ad- 
ditional privileges  granted,  shall  be  at  once  given  to  this 
company.  Loss,  if  any,  payable  at  the  same  time,  in  the 
same  manner,  and  pro  mta  with  the  amount  paid  by  said 
company.'^ 

The  stipulation  in  the  policy  on  which  the  defendant  relies 
for  defense  as  a  contract  limitation  is  as  follows:   "(13)  It  is 


Digitized  by 


Google 


912  Supreme  Court  </  Tennessee.  [Od., 

furthermore  hereby  expressly  provided  that  no  snit  for  the  re- 
covery of  any  claim  by  virtue  of  this  policy  shall  be  sustain- 
able unless  such  suit  shall  be  commenced  within  twelve 
months  next  after  the  loss  shall  occur/-  A  contract  of  rein- 
surance is  peculiar  in  its  character,  and  differs  from  the  ordi- 
nary policy  of  insurance.  It  creates  no  privity  between  the 
reinsurer  and  the  party  originally  insured:  Gantt  vs.  Insur- 
ance Co.,  68  Mo.,  533.  It  is  simply  an  agreement  to  indemnify 
the  assured,  partially  or  altogether,  against  a  risk  assumed  by 
the  latter  in  a  policy  issued  to  a  third  party:  Commercial  M^t. 
Ins.  Co.  vs.  Detroit  Fire  &  Marine  Ins.  (^o.,  38  Ohio  St.,  1(5.  In 
such  a  case  **the  assured  is  not  the  owner  of  the  property  at 
risk,"  and  has  "no  relation  to  it  except  as  insurer  under  the 
original  policy."  But  in  that  relation  the  party  issuing  the 
original  policy  has  an  insurable  interest,  which  will  support  a 
contract  intended  to  indemnify  him  against  the  hazard  he  has 
assumed.  "Hut  manifestly,"  as  is  said  in  Manufacturers'  Fire 
&  Marine  Ins.  Co.  vs.  Western  Assur.  Co.  (145  Mass.^  419), 
"many  provisions  appropriate  to  an  ordinary  agreement  with 
the  owner  of  property  for  the  insurance  of  it  could  have  no 
proper  application  to  a  contract  such  as  the  one  m  question." 
In  the  course  of  the  opinion  in  that  case  it  is  further  said: 
**  Whenever  words  are  found  in  a  contract  which  can  have  no 
proper  application  to  the  subject  to  which  it  relates  they  can- 
not be  regarded,  and  not  infi'equently  the  careless  use  of 
printed  blanks  compels  recognition  of  this  rule."  The  policy 
sued  on  in  that  case  was  one  of  reinsurance  to  a  company 
which  had  issued  its  policy  on  mortgaged  property.  It  con- 
tained a  stipulation  making  void  the  policy  if,  without  the 
written  contract  of  the  company,  the  property  insui'ed  should 
be  sold  or  transferred,  or  there  should  be  any  change  of  title. 
The  mortgage  or  trust  deed  was  foreclosed,  and  the  property 
was  bought  by  a  third  party,  to  whom,  by  the  consent  of  the  in- 
surer, the  original  policy  was  transferred.  Hoon  thereafter 
the  property  was  injured  by  Are,  and  the  original  insurer,  hav- 
ing paid  the  loss,  sued  the  reinsurer  for  his  pro  rata  of  this 
loss,  when  the  latter  set  up  as  a  defense  the  stipulation  in  his 
conti'act  above  referred  to.  In  the  face  of  that  policy  was 
written  the  same  contract  of  indemnity  as  is  found  in  the 
policy  here  sued  on,  and  it  was  held  that  "this  agreement  ren- 
dered nugatory  many  printed  portions  of  the  policy  in  which  it 
was  inserted.     This  was  special  and  peculiar,  pertaining  di- 
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rectly  to  the  subject-matter  of  the  contract,  and  it  controlled 
those  parts  of  the  policy  which  were  inconsistent  with  it," 
and,  among  others,  the  stipulation  relied  on  to  defeat  the  re- 
covery. This  principle  was  again  announced  and  applied  to  a 
different  state  of  facts  by  the  same  court  in  Faneuil  Hall  Ins. 
Co.  vs.  Liverpool  &  London  &  Globe  Ins.  Co.,  153  Mass.,  65. 
In  the  case  of  Jackson  vs.  Insurance  Co.  (99  N.  Y.,  124),  the 
distinct  question  here  involved  was  raised.  One  of  the  con- 
tentions of  the  reinsuring  company  was  that  the  action  was 
barred  by  the  limitation  clause  in  the  contract  of  reinsurance. 
The  opinion  of  the  Court  of  Appeals  of  New  York  was  given 
by  Danforth,  J.  Disposing  of  the  contention,  he  said:  "The 
other  objection  rests  upon  a  clause  in  the  policy  which  pro- 
vides that  no  action 

*For  recovery  of  any  claim  by  virtue  of  this  policy  shall 
be  sustainable  in  any  court  of  law  or  chancery  until  after  an 
award  shall  have  been  obtained  fixing  the  amount  of  such 
claim  in  the  manner  above  provided,  nor  unless  such  suit  or 
action  shall  be  commenced  within  twelve  months  next  ensu- 
ing after  the  loss  shall  occur.' 

"This  clause  formed  a  part  of  a  blank  form  intended  as  an 
ordinary  contract  of  insurance,  where  the  assured  had  an  in- 
terest in  the  property,  was  required  to  make  proof  of  the  loss 
by  fire,  and  submit  his  claims  to  arbitrators,  if  required,  and 
fulfill  many  other  conditions  in  no  respect  applicable  to  a  case 
where  the  perils  of  a  contract  of  primitive  insurance  only  are 
involved,  and  where  the  loss  or  damage  is  the  amount  of  lia- 
bility under  it.  Such  the  contract  under  which  the  plaintiff 
claims,  and  his  right  to  recover  is  unaffected  by  the  stipu- 
lation:" Page  130,  99  N.  Y.;  May,  Ins.,  §  12b.  But,  should  we 
concede  that  hte  principle  announced  by  those  authorities  is 
unsound,  there  is  another  ground  upon  which  this  particular 
defense  must  fail.  It  is  well  settled  that  when  a  policy  of  in- 
surance contains  contradictory  provisions,  or  has  been  so 
framed  as  to  make  necessary  a  judicial  construction,  its  own 
words  will  be  taken  most  strongly  against  it:  First  Nat.  Bank 
vs.  Hartford  Fire  Ins.  Co.,  95  U.  S.,  678;  Moulor  vs.  Insurance 
Co.,  Ill  V.  S.,  341 ;  Insurance  Co.  vs.  McConkey,  127  U.  S.,  666. 
Applying  this  rule  to  this  policy  of  reinsurance,  the  Vanderbilt 
Company  must  fail  on  this  point  of  its  defense.  Its  conten- 
tion is  that  the  loss  it  insured  against  was  a  loss  by  fire.  This 
is  a  mistake.     It  indemnified,  to  a  limited  extent,  against  the 
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liability  which  the  first  insurer  assumed  by  his  contract;  and, 
accepting  this  thirteenth  clause  or  stipulation  as  a  part  of  the 
contract,  the  loss  which  it  refers  to  must  be  taken  to  be  that 
which  accrued  to  the  party  indemnified  when  it  made  payment 
to  discharge  its  liability.  This  is  the  only  construction  which 
can  be  given  to  this  stipulation  to  save  the  conditions  of  the 
policy  from  irreconcilable  contradiction;  for  not  only  the  slip 
already  quoted,  but  the  seventh  clause  or  stipulation  (this  be- 
ing the  only  one  in  the  policy  which,  in  its  original  form,  refers 
to  reinsurance),  provides  as  follows: — 

"Reinsurance  to  be  on  the  basis  that  in  no  event  will  this 
company  be  liable  for  a  sum  greater  than  such  portion 
hereby  reinsured  bears  to  the  whole  sum  insured  by  the  com- 
pany reinsured,  and  in  case  of  loss  this  company  to  pay  pro 
rata  at  the  same  time,  and  in  the  same  manner,  as  paid  by 
the.  company  reinsured." 

If  it  be,  as  is  now  contended  by  the  defendant  company,  that 
the  loss  which  its  policy  covers  was  the  loss  by  fire  in  1887, 
and  that  was  the  beginning  of  the  contract  period  of  limita- 
tion, then  this  renders  nugatory  the  obligation  of  the  rein- 
surer to  pay  "at  the  same  time,  and  in  the  same  manner,"  as 
does  the  reinsured.  Such  a  construction  would  be  to  reverse 
the  rule,  and  interpret  the  contract  most  strongly  against  the 
assured.  This  was  not  the  construction  that  either  of  these 
companies  during  their  dealings  put  upon  this  contract.  While 
the  complainant  notified  defendant,  immediately  after  the  fire, 
of  the  loss,  yet  no  formal  proofs  of  loss  or  demand  for  reim- 
bursement were  then  made.  They  were  not  made  until  after 
the  complainant  settled  with  the  railroads  in  1895.  But  com- 
plainant did  give  notice  to  the  Vanderbilt  Company  of  the  re- 
sistance made  by  it  to  the  payment  of  the  loss,  and  that  com- 
pany clearly  acquiesced  in  this  resistance  of  its  assured,  be- 
cause, as  is  said  by  its  then  secretary,  Mr.  Jones,  it  thought 
the  position  taken  by  the  Royal  Ins.  Co.  was  "a  proper  one  to 
take."  In  additon,  this  witness  said:  "We  granted  reinsur- 
ing policies  often  to  the  Royal  Ins.  Co.  on  its  various  risks,  and 
my  recollection  is  that  by  the  terms  of  these  policies  we  were 
subject  to  the  same  liabilities  as  that  company  was  under  its 
original  policy,  and  we  would  settle  our  portion  of  the  loss  as 
they  [it]  settled  under  their  [its]  policies,  at  the  same  time, 
and  in  the  same  manner;  and  we  were  subject  to  the  same  ad- 
justment, settlements,  and  agreements  which  it  made.    In 
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short,  we  accepted,  as  a  rule,  one  half  of  their  risks,  and  as- 
sumed one-half  of  the  obligations  imposed,  and  our  risks  were 
to  settle  as  theirs,  and  when  they  finally  settled  their  risks 
they  made  the  adjustment,  and  called  upon  us  to  pay  our  pro 
rata/'  Again,  in  1890,  Mr.  Parker,  who  was  at  the  time  secre- 
tary of  the  defendant  company,  addressed  a  letter  to  the  agents 
of  the  complainant  company,  in  which  he  assured  them  that, 
though  his  company  was  then  in  process  of  liquidation,  yet  the 
claim  of  complainant  was  being  provided  for.  Thus  it  will  be 
seen  that  the  construction  put  by  us  on  this  policy  is  that  which 
these  companies  all  the  time  placed  upon  it,  and  the  one  which 
regulated  their  dealings  with  one  another.  We  think  this  con- 
struction was  sound,  and  it  is  evident,  in  adopting  it  as  we  do, 
we  reach  the  merits  of  this  case.  It  follows,  as  this  bill  was 
filed  within  three  months  of  the  payment  of  the  loss  by  the 
complainant  company,  the  defense  of  limitation  is  in  no  par- 
ticular well  taken. 

As  to  proofs  of  loss,  it  is  suflScient  to  say  that  those  fur- 
nished were  sufficiently  full,  were  such  as  it  was  the  custom  of 
the  two  companies  to  supply  and  receive,  and  were  accepted 
by  defendant  company,  so  far  as  this  record  shows,  without  ob- 
jection. There  is,  therefore,  nothing  in  this  contention.  The 
decree  of  the  chancellor  is  reversed,  and  a  decree  will  be  en- 
tered here  for  |968.18,  this  being  the  aggregate  of  the  amount 
due,  and  interest  from  dates  of  payment  by  company,  and 
costs. 
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SUPREME  JUDICIAL  COURT  OF  MASSACHUSETTS. 


CAELETON  et  al. 

v$. 

CHINA  MUTUAL  INS.  CO.* 

A  marine  policy  that  **  other  insarance  of  date  the  same  day  as  this  instrameDt 
shall  be  deemed  simultaneous/'  and  the  company  shonld  only  be  liable  for 
a  ratable  portion  of  the  aggregate  of  saoh  simultaneons  insurance. 

Held,  That  two  policies  executed  on  different  days,  but  to  take  effect  on  the 
same  future  date,  were  not  simultaneous  within  the  meaning  of  the- 
provision. 

Cabysb  &  Blodo£TT,  for  AppellanU. 
JoHK  D.  Bbtant,  for  Appdlee, 

Lathbop,  J. 

The  question  presented  in  this  case  is  a  verj  narrow  one» 
It  arises  under  the  third  part  of  what  is  known  as  the  *' Ameri- 
can clause."  The  history  and  object  of  the  first  two  parts  are 
set  forth  in  Ryder  vs.  Insurance  Co.,  98  Mass.,  185.  Briefly 
stated,  it  may  be  said  that  by  the  general  maritime  law,  the 
French  ordinance  of  1681,  and  by  the  custom  of  merchants  in 
England  in  the  latter  part  of  the  seventeenth  century,  in  the 
case  of  two  policies  upon  the  same  property,  the  amount  of  the 
first  of  which  equaled  its  full  value,  that  only  was  binding, 
and  the  second  underwriter  was  exempt,  and  returned  the 
premium,  less  a  certain  percentage.  If  the  first  policy  did  not 
amount  to  the  whole  value  of  the  property,  the  second  under- 
writer was  liable  for  the  surplus  only.  It  was,  however,  de- 
cided before  the  American  Revolution  that  at  common  law  the 
insured  might  recover  from  either  insurer,  leaving  him  to  sue 
the  other  for  contribution.  This  was  followed  by  some  cases 
in  this  country;  but  this  view  of  the  law  was  not  satisfactory 
to  merchants  and  underwriters,  and,  in  consequence  of  this 
dissatisfaction,  an  attempt  was  made  to  change  the  law  by 
inserting  a  clause  in  the  policy  expressing  the  intent  of  the- 
parties,  and  the  first  two  parts  of  the  clause  before  us  were 
early  adopted.    The  last  part  is  of  recent  origin. 

The  contention  of  the  defendant  is  that  the  policy  issued  by 
the  Boston  Insurance  Company,  dated  August  14,  1895,  is  a 

*  Dfcialon  rendered,  Sept.  SO.  1899. 
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policy  simultaneous  with  the  one  issued  on  August  2,  1895,  by 
the  defendant,  because  each  policy  was  on  freight  on  board  or 
not  on  board  for  one  year,  from  August  21,  1895,  at  noon.  The 
language  of  this  part  of  the  clause  is: — 

"Other  insurance  upon  the  premises  aforesaid,  of  date  the 
same  day  as  this  instrument,  shall  be  deemed  simultaneous 
herewith,  and  the  said  company  shall  not  be  liable  for  more 
than  a  ratable  contribution  in  the  proportion  of  the  sum  by 
them  insured  to  the  aggregate  of  such  simultaneous  insur- 
ance." 

But  we  are  clearly  of  opinion  that  the  object  of  this  clause 
was  to  avoid  the  difficulty  presented  by  the  case  of  Potter  vs. 
Insurance  Co.  (2  Mason,  475,  Fed.  Cas.  No.  11,332),  where  it 
was  held  that,  if  two  policies  were  executed  on  the  same  day, 
it  must  be  determined  which  of  them  was  first  executed. 
See,  also,  Brown  vs.  Insurance  Co.,  3  Day,  58.  The  earlier  pro- 
visions of  the  clause  provided  for  other  insurance  "prior  in 
date  to  this  instrument,"  and  for  insurance  "subsequent  in 
date  to  this  policy."  Then  comes  the  clause  in  question,  on 
which  the  defendant  relies;  and  it  is  clear  that  the  words  in 
the  third  clause,  "of  date  the  same  day  as  this  instrument," 
refers  to  the  date  when  the  instrument  was  executed,  ai^d  not 
to  the  date  when  the  risk  attached.  This  is  the  natural  and 
obvious  meaning  of  the  words  used,  as  it  is  the  natural  and 
obvious  meaning  of  the  corresponding  words  in  the  other 
clauses.  The  parties  to  the  case  were  at  liberty  to  fix  the  date 
at  such  time  as  they  saw  fit,  and  they  have  fixed  it  by  reference 
to  the  day  of  the  execution  of  the  policies.  The  defendant  re- 
lies upon  two  statements  of  Phillips  (2  Phil.,  Ins.  [5th  Ed.] 
§  1261):  "There  seems  to  be  nothing  in  the  common  phrase- 
ology of  the  policy  to  prevent  the  construction  that  the  clause 
refers  to  the  commencement  of  the  risk.  •  •  •  The  better 
doctrine  seems  to  be  that  the  clause  relative  to  prior  insurance, 
in  the  common  form  as  between  the  underwriters  on  divers 
policies,  has  reference  to  the  commencement  of  the  risk  upon 
any  specific  subject."  The  section  in  which  these  statements 
occur  is  devoted  to  a  consideration  of  the  case  of  Insurance  Co. 
vs.  Griswold  (14  Wend.,  399),  and  a  reading  of  the  entire  sec- 
tion shows  that  the  question  which  is  before  us  was  not  in  the 
mind  of  Mr.  Phillips  at  all,  nor  was  it  presented  in  the  case  he 
was  considering.  Mr.  Phillips  begins  the  section  by  stating 
the  questions  he  was  about  to  discuss  as  follows:  "Whether, 
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if  divers  policies  containing  the  clause  relative  to  prior  insur- 
ance are  successively  made  on  property  of  an  amount  sufficient 
at  the  outset  to  fill  them  all,  but  which,  .after  the  risk  has 
begun,  is  diminished  below  that  amount,  the  insurance  under 
the  several  policies  is  diminished  proportionally,  or  the  risk 
continues  to  the  full  amount  on  the  policies,  and  ceases  under 
the  subsequent  ones."  Then,  too,  the  language  of  Mr.  Phillips, 
in  connection  with  the  statements  cited  by  the  defendant's 
counsel,  shows  that  he  was  considering  the  case  of  two  or 
more  policies  being  in  force,  and  then  a  diminution  of  the 
cargo,  and  a  subsequent  loss  greater  than  the  amount  covered 
by  the  first  policy.  On  this  question  Mr.  Phillips  adopted  the 
view  of  Senator  Tracy,  with  whom  Senator  Jones  voted, 
against  the  view  of  Chancellor  Walworth,  the  president  of  the 
senate,  and  20  senators,  and  the  judgment  of  the  supreme 
court  against  the  first  insurance  company  was  affirmed:  Insur- 
ance Co.  vs.  Griswold,  14  Wend.,  399.  We  do  not  deem  it 
necessary  to  discuss  the  case  last  cited  at  any  length,  but 
merely  to  state  some  of  the  tacts.  The  appellant,  on  May  17^ 
1824,  insured  the  appellees  in  the  sum  of  |20,000  for  the  term 
of  18  months,  commencing  at  the  day  of  the  date  of  the  policy, 
on  goods  laden  or  to  be  laden  on  board  a  certain  ship.  The 
policy  contained,  in  substance,  the  first  two  parts  of  the  clause 
relating  to  prior  and  subsequent  insurance  which  ai^  in  the 
policy  before  us,  but  did  not  contain  the  last  part.  The  vessel 
sailed  on  May  21,  1824,  with  a  cargo  invoiced  at  over  f40,000. 
On  May  26th  the  appellees  procured  another  policy  upon  the 
same  risk,  in  a  different  company,  for  |10,000,  commencing 
May  18,  1824;  and  two  days  after  procured  another  policy 
upon  the  same  risk,  in  a  third  company,  for  |15,000,  for  the 
term  of  18  months,  commencing  on  the  day  of  the  date  of  the 
last  policy.  The  latter  policies  were  of  similar  tenor  and  ef- 
fect in  all  respects  as  the  first,  except  as  to  the  commencement 
and  termination  of  the  18  months.  On  October  6,  1824,  the 
vessel  arrived  at  Callao,  and  cargo  amounting  to  nearly  f21,- 
000  was  landed  and  disposed  of.  On  November  3d  the  ship 
and  cargo,  invoiced  at  |27,000,  were  seized  by  the  Spanish 
military  commandant,  and  lost  to  the  owners.  While  the  lat- 
ter part  of  the  clause  is  not  to  be  found  until  within  recent 
years,  the  other  parts  have  been  before  the  courts  in  many 
cases,  and  we  have  not  found  one  in  which  there  is  a  sugges- 
tion that  the  words  have  any  different  meaning  from  that 
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which  they  naturally  import.  The  cases  on  the  American 
clause  are  collected  in  1  Pars.,  Mar.  Ins.,  285-296,  and  2  Phil., 
Ins.  (5th  Ed.)  §§  1251-1264.  The  only  decision  that  we  are 
aware  of  that  supports  the  defendant's  view  is  that  of  one  of 
the  eleven  chancellors  of  the  State  of  Tennessee,  under  a 
policy  similar  to  that  in  the  case  at  bar;  but,  as  he  was  over- 
ruled by  the  supreme  court  of  that  State,  the  weight  of 
authority  on  this  point  is  in  favor  of  the  plaintiffs:  Deming  vs. 
Storage  Co.,  90  Tenn.,  306,  340,  346.  Moreover,  it  is  to  be  said 
that  the  ground  of  the  chancellor's  view  was  that,  the  policies 
being  open  policies,  the  property  was  not  insured  until  it  came 
within  the  scope  of  the  policies,  and  it  was  said:  **The  rule 
making  the  date  of  the  policy  the  date  of  the  insurance  applies 
to  valued  policies,  but  not  to  open  policies.''  In  the  case  at  bar 
the  policies  were  not  open  policies,  and,  although  the  risk  did 
not  begin  to  run  until  a  future  day,  this  did  not  prevent  the 
parties  from  making  the  question  of  prior  or  subsequent  insur- 
ance depend  upon  the  day  of  the  execution  of  the  policy,  in- 
stead of  the  day  of  the  attaching  of  the  risk.  In  reaching  this 
conclusion,  we  have  assumed  that  the  evidence  objected  to  by 
the  plaintiffs  was  admissible.  There  must,  therefore,  be  a 
judgment  for  the  plaintiffs  for  |1,436.96,  with  interest  thereon 
from  May  1,  1897.     So  ordered. 
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YANCEY 

-ETNA  LIFE  INS.  CO.*  . 

A  person  whose  occopation  Ia  that  of  a  traveling  salesman  for  a  coal  oompan  j 
is  not  within  the  exception  in  a  clanse  of  a  policy  of  accident  insurance 
which  provides  that  there  shall  be  no  recovery  in  case  the  insured  is  in- 
jured while  *f  walking  or  being  on  any  railroad  bridge  ur  roadbed  (rail- 
way employees  ezcepteil)/'  merely  because  the  duties  of  his  occupation 
render  it  necessary  that  lie  should  ^n  upon  the  roadbeds  of  railroads. 
The  proper  construction  of  such  a  clause  is  that  the  insurance  is  sus- 
pended dnring  the  time  that  the  insured  is  in  the  position  above  stated. 

Nor  will  the  fact  that  the  insurance  company  insures  railway  employees  at  a 
higher  rate  permit  a  person  insured  as  being  engaged  in  another  and 
less  hazardous  occupation,  and  who  pays  a  lower  rate  of  premium  than 
persons  cktssitied  as  railway  employees,  to  recover  under  a  condition  in 
the  policy  which  provides  that,  'Mf  the  insured  is  injured  in  any  occn- 
pation  or  exposure  classed  by  this  company  as  higher  than  the  premium 
paid  for  this  policy  covers,  the  sum  insured  and  weekly  indemnity  shall 
be  only  such  amounts  as  said  premium  will  purchase  at  the  rate  fixed  for 
such  increased  hazard." 

Tompkins  k  Aubtov,  for  Plaintiff  in  Error. 

DoBSET,  Brewbteb  &  HowELL  and  Abthub  Hetman,  for  Defendant  in 
El  ror. 

Cobb,  J. 

Yancey  sued  the  Aetna  Life  Insurance  Company  upon  a 
policy  of  accident  insurance.  At  tbe  trial  it  appeared  from 
tbe  evidence  tbat  the  plaintiff  was  a  traveling  salesman  for  a 
coal  company,  and  was  so  insured,  and  that  the  rate  of  pre- 
mium charged  him  was  |5  per  |1,000.  It  further  appeared 
that  he  was  injured  by  being  struck  by  a  train  while  he  was 
approaching  a  station  on  the  roadbed  of  a  railroad  company 
on  his  way  from  certain  coal  mines  to  take  the  train.  He  was 
between  the  rails  when  struck,  in  the  station  yard,  where  pas- 
sengers generally  stood  to  take  that  train  at  tbat  station.  The 
station  could  be  approached  from  any  direction,  there  being  no 
inclosure,  but  the  route  the  plaintiff  took  was  the  most  direct 
route  to  reach  the  station  in  time  to  catch  the  train.  It  further 
appeared  that  the  defendant  company  insured  railway  em- 
ployees, and  that  the  rate  of  premium  charged  them  was 
higher  than  that  charged  persons  in  the  class  of  the  plaintiff. 
In  defense  to  the  action  the  insurance  company  contended 

*  Daoiiloii  rriKlered,  July  24. 1899.    ByllMbua  bj  the  Oonrt. 
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that  the  plaintiff  could  not  recover,  because  of  a  clause  in  his 
policy,  which  is  as  follows: — 

"(3)  This  insurance  does  not  cover  injuries  *  ••  re- 
sulting wholly  or  partly,  directly  or  indirectly,  from  any  of 
the  following  causes,  or  while  so  engaged  or  affected:  •  •  • 
Walking  or  being  on  any  railroad  bridge  or  roadbed  (railway 
employees  excepted)." 

The  plaintiff  contended  that  he  was  within  the  exception 
mentioned  in  the  clause  quoted,  and  that  even  if  he  was  not,  he 
should  be  allowed  to  recover  under  the  fourth  clause  in  his 
policy,  which  provides  that, 

"  If  the  insured  is  injured  in  any  occupation  or  exposure 
classed  by  this  company  as  higher  than  the  premium  paid 
for  this  policy  covers,  the  sum  insured  and  weekly  indemnity 
shall  be  only  such  amounts  as  said  premium  will  purchase 
at  the  rate  fixed  for  such  increased  hazard." 

After  hearing  the  evidence,  the  court  granted  a  non-suit,  and 
the  plaintiff  excepted. 

The  plaintiff  was  insured  as  a  traveling  salesman  for  a  coal 
<'ompany,  and  he  was  injured  while  between  the  tracks  of  a 
railroad  company,  on  its  roadbed.  The  policy  distinctly  pro- 
vides that  under  such  circumstances  there  shall  be  no  liability 
on  the  part  of  the  company  to  insured,  unless  the  insured  was 
at  the  time  a  railroad  employee.  It  is  not  pretended  that  tile 
plaintiff  was  a  railroad  employee,  in  the  strict  sense;  that  is, 
that  he  was,  at  the  time  he  was  injured,  employed  by  a  railroad 
company.  It  is,  however,  contended  that  as  his  position  of 
traveling  salesman  required  him  to  visit  coal  dealers,  and  be 
in  and  about  railroad  yards,  in  connection  with  the  coal  busi- 
ness, being  about  a  railroad  while  in  discharge  of  his  duties  as 
a  salesman  for  the  coal  company  would  make  him,  if  not  ac- 
cording to  the  letter  of  the  i>olicy,  within  its  spirit,  a  railroad 
employee,  so  as  not  to  defeat  a  recovery  if  he  was  injured  while 
walking,  in  a  railroad  yard,  on  the  roadbed  of  a  railroad.  The 
familiar  principle  that  policies  of  insurance  are  to  be  con- 
strued most  strictly  against  the  insurer  is  invoked.  If  there 
was  any  ambiguity  about  the  term  "  railroad  employee,"  and 
two  meanings  could  be  given  it,  under  this  rule  we  would  give 
it  that  meaning  which  is  most  favorable  to  the  plaintiff;  and, 
if  one  meaning  would  defeat  a  recovery  and  the  other  would 
sustain  it,  the  meaning  which  would  support  a  recovery  would 
be  selected,  and  the  other  discarded.  The  term  "railway  em- 
ployee," as  used  in  this  policy,  is,  however,  not  ambiguous. 
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It  is  incapable  of  more  than  one  meaning.  The  railway  em- 
ployee there  referred  to  is  a  person  employed  to  work  on  and. 
about  a  railroad;  one  whose  employer  operates  a  railroad. 
Giving  to  the  words  **  railway  employee ''  the  meaning  which 
the  context  requires,  no  other  person  can  be  embraced  within 
that  term  than  one  whose  employment  requires  him  to  work  on 
or  about  a  railroad,  and  whose  employer  is  one  who  operates  a 
railroad,  either  as  owner  or  otherwise.  It  is  true  that  in  the 
case  of  Gotten  vs.  Casualty  Co.  (41  Fed.,  506),  it  was  held  that 
the  agent  of  a  transfer  company  who  itself  was  employed  by  a 
railroad  company  to  attend  to  transfers  of  baggage,  was  an 
employee  of  the  railroad  company,  within  the  meaning  of  a 
policy  similar  to  the  one  now  under  consideration;  it  being 
there  said  that  the  term  **  railroad  employee  "  has  *'  reference 
to  the  character  of  the  employment,  rather  than  to  who  is  the 
employer."  Conceding,  for  the  sake  of  the  argument,  that  an 
employee  of  an  employee  of  a  railroad  company  is  himself  an 
employee  of  such  company,  within  the  meaning  of  a  policy  of 
insurance  of  the  kind  under  consideration,  as  was  held  in  the 
case  cited,  that  case  is  not  authority  for  going  to  the  extent 
that  is  claimed  in  the  present  case;  and  we  cannot,  even  if  the 
conclusion  on  the  peculiar  facts  of  that  case  was  satisfactory 
to  us,  approve  the  language  above  quoted,  which  is  broader 
than  the  facts  of  the  case  required,  and  goes  much  further  than 
we  are  prepared  to  go.  Conceding  that  it  must  have  been 
known  to  the  company,  when  they  insured  Mr.  Yancey  as  a 
traveling  salesman  for  a  coal  company,  that  his  duties  carried 
him  in  and  about  the  yards  of  railroad  companies,  it  is  not  to 
be  presumed  that  it  intended  to  make  an  exception  in  his  favor 
they  did  not  make  in  behalf  of  other  policyholders  of  the  same 
class  to  which  he  belonged.  While  it  might  have  been  neces- 
sary to  the  successful  conduct  of  his  business  that  he  should 
go  in  and  about  railroad  yards,  and  upon  the  roadbeds  of  rail- 
road companies,  under  the  terms  of  the  policy  he  was  not  in- 
sured while  in  such  positions,  although  in  actual  discharge  of 
the  duties  of  his  occupation.  The  policy  is  clear  and  unam- 
biguous, and  makes  but  one  exception,  and  the  plaintiff  is  not 
within  that  exception. 

It  is,  however,  contended  that  the  nonsuit  was  erroneous,  be- 
cause, even  if  the  plaintiff  was  not  a  railroad  employee,  within 
the  meaning  of  the  policy,  as  he  was  injured  while  in  an  ex- 
posure incident  to  an  occupation  different  from  that  in  which 
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he  was  insured,  and  which  was  classified  as  more  hazardous 
by  the  company,  he  was  entitled  to  recover,  under  the  fourth 
condition  of  the  policy,  above  quoted,  whatever  amount  of  in- 
surance the  premium  paid  by  him  would  purchase  at  the  rate 
fixed  for  the  increased  hazard.  Condition  ^o.  3  and  condition 
No.  4  are  to  be  construed  together,  and,  if  the  construction 
sought  to  be  placed  upon  the  latter  is  allowable,  it  practically 
nullifies  the  former.  If  this  is  the  case,  that  construction 
should  not  be  placed  upon  it  unless  it  is  impossible  to  construe 
it  otherwise.  It  seems  to  us  that  the  proper  construction  to  be 
placed  upon  condition  No.  4  is  that  the  words  "  occupation  or 
exposure  "  mean  occupation  or  exposure  not  inconsistent  with 
what  is  contained  in  condition  No.  3, — that  is,  if  condition  No. 
3  entirely  defeats  liability,  nothing  can  be  taken  under  con- 
dition No.  4;  and,  if  the  insured  is  injured  in  an  occupation  or 
exposure  classed  by  the  company  as  more  hazardous  than  the 
one  in  which  he  is  by  the  terms  of  the  policy  insured,  then  he 
may  still  recover,  unless  he  is  precluded  by  the  terms  of  con- 
dition 3,  an  amount  less  than  the  face  of  his  policy,  but  equal 
to  whatever  sum  the  premium  paid  by  him  would  purchase  at 
the  rate  fixed  for  the  more  hazardous  risk.  To  illustrate:  If 
the  insured  was  classified  in  the  policy  as  a  conductor  of  a 
freight  train,  and  this  occupation  was  classified  as  less  hazard- 
ous than  that  of  brakeman  of  the  freight  train,  and  the  in- 
sured was  injured  while  on  board  of  his  train,  and  acting  and 
discharging  temporarily  the  duties  of  a  brakeman,  and  not  of 
a  conductor,  the  policy  would  not  be  forfeited  because  it  does 
not  come  within  the  terms  of  condition  No.  3,  but  he  would, 
under  the  provisions  of  condition  No.  4,  be  precluded  from  re- 
covering any  higher  amount  than  the  premium  paid  by  him 
would  purchase  as  insurance  for  a  person  engaged  in  the  occu- 
pation of  a  brakeman  on  a  freight  train.  The  effect  of  condi- 
tion No.  3  is  to  defeat  a  recovery  altogether  in  certain  cases. 
The  effect  of  condition  No.  4  is  to  reduce  the  recovery  in  cer- 
tain other  cases,  where  the  insured  has  been  injured  when 
doing  some  act  not  ordinarily  incident  to  his  occupation  as  it 
is  stated  in  the  policy,  but  still  not  of  such  a  character  as  to 
bring  the  case  within  the  provisions  of  condition  No.  3.  See, 
in  this  connection,  Eggenberger  vs.  Association,  41  Fed.,  172; 
2  Bac.Ben.  8oc.,  §  491;  Nibl.  Ben.  Soc.  &  Ace.  Ins.,  §§  412,  441. 
Judgment  affirmed.     All  the  justices  concurring. 
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ALABAMA  STATE  MUT.  AS8UE.  CO. 

LONG  CLOTHING  A  SHOE  CO.* 

Failare  to  object  to  additional  insaranoe  within  a  reasonable  time  after 
notice,  18  evidence  in  favor  of  a  waiver  hj  the  company  of  a  provision 
requiring  its  consent. 

An  agent  to  simply  solicit  insurance  has  no  implied  authority  to  waive  sub- 
sequent a<lditional  insurance,  and  the  burden  of  proof  regarding  such 
authority  by  a  local  agent  is  on  the  party  alleging  it. 

Mere  retention  of  premium  and  inspection  of  damage  by  the  company  do  not 
necessarily  show  waiver  of  forfeiture. 

Knox,  Bowie  k  Dixon,  foi'  Af)peilant. 

Brown  &  Dbt£r,  for  Appellee, 

Shabpe,  J. 

The  action  is  in  the  Code  form,  upon  a  policy  of  fire  insur- 
ance. The  errors  assigned  relate  only  to  the  action  of  the 
court  in  overruling  demurrers  to  replications  2,  3,  4,  5,  7,  and  9 
to  the  second  plea,  and  in  overruling  the  demurrer  to  the  spe- 
<dal  rejoinder  to  those  replications.  The  second  plea  averred, 
in  substance,  that  the  plaintiff  violated  the  contract  of  insur- 
ance by  obtaining,  contrary  to  its  stipulations,  additional  in- 
surance upon  the  goods  alleged  to  have  been  damaged,  without 
giving  notice  to,  and  obtaining  the  written  consent  of,  the  de- 
fendant. The  replications  in  question  each  set  up  in  avoid- 
ance of  the  plea  facts  depended  upon  as  constituting  a  waiver 
on  the  part  of  the  defendant  of  the  stipulation  respecting  ad- 
ditional insurance.  Provisions  like  the  one  set  out  in  the 
second  plea  are  inserted  for  the  benefit  of  the  insurer,  and  can, 
therefore,  be  waived'  by  the  insurer.  Since  the  law  of  waiver 
and  estoppel  cannot  be  abolished  by  contract,  the  stipulation 
which  in  case  of  additional  insurance  purports  to  hinge  the 
validity  of  the  policy  upon  the  written  consent  of  the  secre- 
tary does  not  prevent  the  operation  of  the  usual  rules  by 
which  a  waiver  of  that  clause  may  be  established.  Such 
waiver  may,  therefore,  be  •  shown  by  parol,  and  even  by 
acts,  declarations,  or  conduct  on  the  part  of  the  insurer:  In- 
surance Co.  vs.  Young,  86  Ala.,  424;    Bouton  vs.  Insurance 

*  Decision  rerdered.  Jane  80, 1B»0. 
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Co.,  25  Conn.,  542;  Insurance  Co.  ts.  Norton,  96  U.  S.,  234;  In- 
surance (*o.  vs;  Eggleston,  id.,  572;  Insurance  Co.  vs.  French, 
30  Ohio  St.,  240;  Insurance  Co.  vs.  Earle,  33  Mich.,  153;  Wil- 
liams vs.  Association  (Me.).  A  waiver  may  be  founded  upon 
an  estoppel,  but  it  is  not  so  necessarily.  Though  the  conduct 
of  the  insurer  may  not  have  actually  misled  the  insured  to  hi& 
prejudice,  or  into  an  altered  position,  jet  if,  after  knowledge  of 
all  the  facts,  its  conduct  has  been  such  as  to  reasonably  imply 
a  purpose  not  to  insist  upon  a  forfeiture,  the  law,  leaning 
against  forfeitures,  will  apply  the  peculiar  doctrine  of  waiver, 
invented  probably  to  prevent  them,  and  will  hold  the  insurer 
irrevocably  bound  as  by  an  election  to  treat  the  contract  as  if 
no  cause  of  forfeiture  had  occurred:  Kiernan  vs.  Insurance  Co. 
(N.  Y.  App.);  Titus  vs.  Insurance  Co.,  81  N.  Y.,  410. 

Under  this  principle  the  sufficiency  of  the  second,  third, 
fourth,  and  fifth  replications  may  be  tested.  They  set  up  no 
estoppel,  but  they  each  aver  the  failure  of  the  defendant  to  ob- 
ject to  the  additional  insurance  before  the  loss  occurred,  though 
it  had  been  given  notice  of  the  subsequent  insurance,  and  a 
reasonable  time  for  objections  had  then  elapsed.  The  author- 
ities appear  to  be  generally  agreed  that  such  failpre  to  act  on* 
the  part  of  the  insurer  is  evidence  of  an  intention  to  waive  the 
stipulations  against  additional  insurance,  but  they  are  not  en- 
tirely in  accord  as  to  whether  such  nonaction  in  itself  will  con- 
stitute a  waiver,  as  a  legal  conclusion.  In  Insurance  Co.  vs.. 
Young  (supra),  it  was  said :  ''  If  the  defendant  did  not  have  no- 
tice of  the  forfeiture  until  after  the  destruction  of  the  goods,, 
some  affirmative  act  or  conduct  is  requisite.  In  such  case  aj 
waiver  cannot  be  inferred  from  mere  silence."  But,  where- 
the  notice  is  given  the  company  before  the  loss,  the  reason  is 
strong  for  holding  it  to  the  duty  of  expressing  its  dissent  in 
some  unequivocal  way,  if  a  forfeiture  is  to  be  claimed.  The- 
right  of  forfeiture  residing  alone  with  the  company,  it  should 
not  hold  it  in  abeyance  for  an  unreasonable  time  so  as  to* 
thereafter  be  enabled  to  accept  or  reject  the  contract  as  may- 
suit  its  interests,  while  the  other  party  continues  bound  for 
the  premium,  and  ought  to  know  whether  the  property  is  pro- 
tected. Acquiescence  of  the  company  in  the  continuance  of 
the  contract  may  be  more  readily  presumed  where  it  may  bring- 
benefits  than  where  nothing  but  loss  is  in  sight,  and  the  in- 
sured is,  therefore,  more  likely  to  be  misled  by  the  lack  of  ob- 
jection.   The  view  that  the  silence  of  the  company  in  suck 
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ease  should  be  treated  as  its  assent  to  the  additional  insurance 
is  reasonable,  and  it  is  well  supported  by  authorities:  Beach, 
Ins.,  §  767;  Wood,  Ins.,  p.  807;  Insurance  Co.  vs.  Lyons,  38 
Tex.,  253;  Cromwell  vs.  Insurance  Co.,  47  Mo.  App.,  109;  Pot- 
ter vs.  Insurance  Co.,  5  Hill,  147.  See,  also,  Insurance  Co.  vs. 
Marple  (Ind.  App.);  Joliffe  vs.  Insurance  Co.,  39  Wis.,  Ill; 
Hayward  vs.  Insurance  Co.,  52  Mo.,  181.  The  last  mentioned 
replications  were,  therefore,  each  good,  in  avoidance  of  the 
plea,  and  the  demurrers  thereto  were  properly  overruled. 

Replications  7  and  9  each  aver  acts  of  the  defendant's  agent, 
McCargo,  as  assenting  to,  and  thereby  waiving,  in  behalf  of 
the  company,  the  breach  of  the  stipulation  in  question.  There 
is  a  material  difference  in  the  power  of  an  agent  in  respect  of 
waiving  provisions  against  other  insurance  existing,  within 
his  knowledge,  at  the  time  of  his  issuance  of  a  policy,  and  in 
respect  of  waiving  subsequent  insurance.  We  have  only  to 
consider  his  authority  in  the  second  case,  and  in  view  of  the 
contract  here  involved.  Where,  as  ifk  this  case,  the  contract 
provides  whose  consent  shall  be  necessary  to  the  allowance  of 
a  second  policy,  the  insured  is  bound  by  it,  and  while  it  is 
operative  the  consent  of  another  person  will  not  suffice:  Wood, 
Ins.,  796;  Insurance  Co.  vs.  Hurd,  19  Ohio,  149.  The  provision, 
however,  may  be  modified  or  changed,  and  the  alteration  may 
be  shown  by  proof  that  the  company  has  actually  conferred 
the  power  on  another,  or  that  it  has  held  out  one  as  having  the 
power:  Bid.,  Ins.,  §  1081.  Not  every  agent  of  an  insurance 
company,  though  authorized  and  held  out  as  being  authorized 
to  transact  business  for  it,  can  waive  a  forfeiture  arising  from 
subsequent  insurance.  And  one  "who  is  only  authorized  to 
solicit  and  take  applications  for  insurance,  and  receive  the 
premiums  and  deliver  the  policy  after  having  been  signed  by 
the  proper  officers,  has  no  authority,  express  or  implied,  to 
waive"  such  breach:  Insurance  Co.  vs.  Young,  supra;  Insur- 
ance Co.  vs.  Gates,  86  Ala.,  558;  Insurance  Co.  vs.  Copeland, 
90  Ala.,  386;  Taylor  vs.  Insurance  Co.,  98  Iowa,  521;  Insur- 
ance Co.  vs.  Heiduk,  30  Neb.,  288.  And,  where  a  merely  local 
agent  is  depended  upon  as  having  authority  to  receive  notice 
of  such  other  insurance,  the  burden  of  showing  that  his  author- 
ity extends  so  far  rests  upon  the  assured:  Mellen  vs.  Insurance 
Co.,  17  N.  Y.,  609;  Insurance  Co.  vs.  Fay,  22  Mich.,  467. 
Neither  of  the  replications  7  and  9  show  authority  in  McCargo 
to  either  waive  the  breach  averred  in  the  second  plea,  or  to 
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receive  notice  upon  which  a  waiver  by  the  defendant  might  be 
based.  The  overruling  of  the  demurrers  left  the  want  of 
authority  to  be  set  up  by  rejoinder,  one  effect  of  which  was  to 
misplace  the  burden  of  proof.  The  retention  of  the  premium 
and  the  inspection  of  the  damage  by  the  company,  without  any 
expense  or  inconvenience  to  the  plaintiff,  do  not,  either  by 
themselves  or  in  connectipn  with  the  other  matters  averred  in 
the  ninth  replication,  show  a  waiver  of  forfeiture,  as  a  legal 
result.  At  most,  they  are  only  circumstances  which,  under 
proper  pleading,  might  be  evidence  upon  the  question  of  an  in- 
tention to  waive. 

The  special  rejoinder  averred  facts  showing  a  lack  of  author- 
ity in  McCargo  sufficient  to  meet  each  of  the  several  replica- 
tions to  which  it  was  interposed,  and  Was  not  subject  to  the 
demurrer.  It  was  unnecessary,  however,  to  rejoin  those  facts 
specially  to  the  second,  third,  fourth,  and  fifth  replications, 
since  the  general  rejoinder  to  them  would  have  put  such 
authority  in  issue;  and,  if  replications  7  and  9  had  sufficiently 
averred  McCargo's  authority  in  the  premises,  the  special  re- 
joinder would  likewise  have  been  unnecessary  as  to  them. 
For  the  errors  indicated  the  judgment  must  be  reversed,  and 
the  cause  will  be  remanded. 


SUPREME  JUDICIAL  COURT  OF  MASSACHUSETTS. 


BOSTON  INS.  CO. 

GLOBE  FIBE  INS.  CO.* 

A  mariDe  reinsarance  policy  indemnified  the  reinsured  to  the  extent  of  one- 
half  its  losses  on  marine  risks  it  then  held  or  might  thereafter  take  dnrlng 
the  life  of  the  contract. 

Held,  That  this  was  a  marine  contract  governed  by  the  laws  of  marine  insur- 
ance and  in  the  nature  of  an  open  and  not  a  valued  policy  and  the  prin- 
ciples applicable  to  fire  insurance  did  not  necessarily  govern. 

Held,  That  the  reinsurance  of  ftiture  risks  did  not  make  it  a  wager  policy, 
though  such  risks  were  not  required  to  be  reported,  and  such  reinsur- 
ances were  valid. 


Cabyeb  &  Blodgett,  for  Appellant, 

R  S.  Mansfield  and  P.  Mansfield,  for  Appellee. 

*  Decision  rendered,  Sept.  7, 1899. 
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MOBTOH,  J. 

In  each  of  these  eases  there  was  a  demurrer,  which  was  sus- 
tained, and  judgment  ordered  for  the  defendant.  The  plaintiff 
thereupon  appealed  to  this  court.  The  declaration  alleges  in 
each  case,  in  substance,  that  the  defendant  made  a  contract  of 
reinsurance  with  the  plaintiflf  for  f 50,000,  by  which  the  defend- 
ant agreed  that  it  would  pay  one-half  of  all  losses  that  the 
plaintiff  should  suffer  by  fire  under  marine  policies  of  insur- 
ance for  one  year,  not  exceeding  f 5,000  on  any  one  loss;  that 
while  the  contract  was  in  force,  the  schooner  Marguerite  and 
her  cargo  and  freight,  which  were  insured  under  a  marine 
policy  in  the  plaintiff  company,  were  totally  destroyed  by  fire, 
and  the  plaintiff  became  liable  to  pay  and  did  pay  |1,075,  and 
the  defendant  became?  liable  to  the  plaintiff  for  one-half  there- 
of; and  that  due  proof  of  loss  was  made  to  the  defendant  com- 
pany. A  copy  of  the  policy  is  annexed  to,  and  made  a  part  of, 
the  declaration  in  each  case.  From  that  it  appears  that  the 
reinsurance  was  to  cover 

"Hulls,  freight,  cargoes,  profits,  and  •  •  •  other  in- 
surable interests  insured  under  marine  policies  in  any  part 
of  the  world,  which  the  said  Boston  Marine  Insurance  Com- 
pany has,  may  have,  or  shall  take  during  the  currency  of  this 
policy." 

Then  follow  words  limiting  the  risk,  "To  cover  any  and  all 
loss,  and  for  damage,  charges,  and  for  expenses  caused  by  or 
arising  from  fire,"  etc.  The  demurrer  in  each  case  is  the  same^ 
and  the  ground  of  it  is  that  the  policy  of  reinsurance  ''is  ille- 
gal and  void,  because  it  purports  to  cover  hulls,  freight,  car- 
goes, profits  [and,  or]  other  insurable  interests  under  marine 
policies  in  any  part  of  the  world,  which  the  plaintiff  had  Octo- 
ber 19,  1897,  or  may  have  or  shall  take  during  the  currency  of 
said  policy,  to  wit,  during  one  year  from  October  19,  1897,  until 
October  19,  1898.''  The  question  is  the  same  in  both  cases, 
and  is  whether  the  reinsurance  of  such  risks  as  the  plaintiff 
had  when  the  contract  was  entered  into,  or  might  have  or  take 
during  the  year  that  it  was  to  run,  rendered  the  policy  void  as 
a  wager  policy.  It  is  to  be  assumed  that  it  was  within  the 
power  of  the  defendant  to  issue  reinsurance  policies  on  marine 
fire  risks.  Though  the  reinsurance  was  for  losses  occasioned 
by  fire,  it  is  evident  that  it  was  for  fire  as  a  part  of  a  marine 
risk,  and  constituted,  in  substance  and  effect,  marine  insur- 
ance.   This  renders  inapplicable  the  recent  case  of  Insurance 
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Co.  vs.  Mertz  (N.  J.,  Sup.),  to  which  our  attention  has  been 
called  by  counsel  .for  the  defendant.    If  the  defendant,  when 
the  policy  was  the  ordinary  fire  insurance  policy,  undertook 
marine  insurance,  it  was  bound  by  the  law  and  usages  which 
apply  to  that  kind  of  insurance:  Imperial  Marine  Ins.  Co.  vs. 
Fire  Ins.  Corp.  (1879),  4  C.  P.  Div.,  166.    The  policy  which  it 
issued  to  the  plaintiff  was  an  open  policy  for  one  year,  and  was 
intended  to  cover  not  only  risks  which  the  plaintiff  had  taken, 
and  which  were  in  force  at  the  date  of  the  policy,  but  was  also 
intended  to  attach  to  and  cover  such  marine  risks  as  the  plain- 
tiff  should   thereafter  take  during  the   continuance   of  the 
policy.    It  is  clear  that  in  marine  insurance  a  policy  may  be 
issued  to  cover  property  in  which  the  insured  has  not  at  the 
time  any  interest,  but  in  which  he  subsequently  acquired  an 
interest,  and  that  the  policy  will  attach  when  the  interest  is 
acquired.     Such  policies  are  of  common  occurrence,  and  are 
required  by  the  necessities  of  business.     See  E.  Carver  Co.  vs. 
Manufacturers'  Ins.  Co.,  6  Gray,  214;   Clark  vs.  Higgins,  132 
Mass.,  586;   Lincoln  vs.  Insurance  Co.,  159  Mass.,  337;   Insur- 
ance Co.  of  North  America  vs.  Hibernia  Ins.  Co.,  140  U.  S.,  565; 
Arnold  vs.  Insurance  Co.,  78  N.  Y.,  7;  Continental  Ins.  Co.  vs. 
Aetna  Ins.  Co.,  138  N.  Y.,  16;   Beddall  vs.  Insurance  Co.,  143 
N.  Y.,  94.    We  do  not  see  why  there  may  not  be  a  valid  con- 
tract of  indemnity  in  regard  to  such  risks  by  one  insurance 
company  with  another,  which  shall  attach  as  the  risks  are 
taken  by  the  original   insurer.      Such  a  contract  or  policy 
would  constitute,  in  no  just  sense,  a  wager  policy.    The  rein- 
surer would  be  liable  under  it  only  in  cases  where  the  rein- 
sured had  an  insurable  interest  and  suffered  a  loss.    Contracts 
to  take  effect  on  the  happening  of  a  future  event  are  not  un- 
familiar, or  contrary  to  law.     I^etters  of  credit  and  offers  of 
reward   are  familiar  illustrations.     See,  also,  Blanchard   vs. 
Cooke,  144  Mass.,  207.     In  ordinary  insurance  upon  merchan- 
dise in  a  store  belonging  to  the  proprietor  or  on  commission 
the  policy  will  attach  to  goods  subsequently  purchased  or  re- 
ceived, and  in  which,  at  the  date  of  the  issuing  of  the  policy, 
the  insured  could  have  had  no  possible  interest:  Lee  vs.  Insur- 
ance Co.,  11  Cush.,  324;    Hooper  vs.  Insui*ance  Co.,  17  N.  Y., 
424.     See,  also,  Rivaz  vs.  (Jerussi  (1880),  6  Q.  B.  Div.,  222;  Saw- 
yer vs.  Insurance  Co.,  37  Wis.,  503;    Mills  vs.  Insurance  Co., 
37  Iowa,  400.    It  is  not  necessary,  in  all  cases,  that  there 
should  be  an  insurable  interest  at  the  time  when  the  policy 
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issues  in  the  property  on  which  insurance  is  desired.    In 
marine  insurance  it  is  sufficient  if  there  is  an  insurable  interest 
when  the  risk  begins  and  at  the  time  of  the  loss:  Hooper  vs. 
Robinson,  98  TJ.  S.,  528.     In  such  a  case  the  policy  will  attach, 
and  the  insurer  will  be  liable.    We  see  no  reason  why  reinsur- 
ance should  differ  in  this  respect  from  original  insurance.  Any 
other  rule  would  result  in  many  cases  in  rendering  reinsur- 
ance 'impossible,  and  we  can  see  no  advantage  in  such   a 
rule,  or  reason  for  it.    If  the  reinsurer  wishes  to  know  the 
particulars  of  the  risks  that  are  taken  by  his  insured,  he 
can   protect   himself   by   stipulations   to    that   effect,   as    is 
commonly  done;    but  the  absence  of  such  stipulations  will 
not    render   the    reinsurance    contract    invalid.    It    attaches 
ex  proprio  vigore  to  the  risks  as  they  are  assumed  by  the 
reinsured:     Imperial    Marine   Ins.    Co.    vs.    Fire   Ins.    Corp. 
(1879),   4   C.   P.   Div.,   171,   172;    Arnold  vs.   Insurance   Co., 
78  N.  Y.,  13.      The  learning  and  diligence  of  counsel  for  the 
defendant  have  placed  before  us  many  extracts  from  text- 
books and  cases  and  codes  in  which  the  general  doctrine  is  laid 
down  that  there  must  be  an  insurable  interest  at  the  time  when 
the  policy  issues,  and  that  there  can  be  no  reinsurance  except 
to  the  extent  to  which  the  reinsured  has  an  insurable  interest 
subsisting  at  the  time  of  reinsurance.    As  general  proposi- 
tions, we  have  no  occasion  to  discuss  them,  or  to  differ  from 
them.    We  do  not  understand  that  it  is  the  law  in  regard  to 
marine  insurance,  or  that  it  has  been  decided,  that  one  insur- 
ance company  may  not  contract  with  another  insurance  com- 
pany to  be  indemnified  by  the  latter  for  a  certain  time,  and  to 
a  certain  amount,  for  losses  from  risks  of  a  certain  character 
which  it  has  already  taken,  and  that  it  may  take  during  the  life 
of  the  contract.      That  was  and  is  the  question  raised  by  the 
demurrer.    We  think  that  the  ruling  sustaining  the  demurrer 
was  wrong.    The  result  is  that  the  demurrers  must  be  over- 
ruled, the  appeals  sustained,  and  the  judglnents  set  aside. 
So  ordered. 
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SUPREME  COURT  OF  NEW  HAMPSHIRE. 


INSURAJICE  COMMISSIONER ' 

vs. 

PEOPLE'S  FIRE  INa  CO.* 

A  policy  proTision  that  it  may  be  terminated  at  any  time  at  the  request  of 
insured  makes  the  delivery  to  an  agent  for  cancellation  an  immediate 
termination. 

The  contract  right  to  terminate  is  not  affected  by  the  appointment  of  a 
receiver. 

Whether  the  return  premium  should  be  pro-rata  or  at  short  rates  must  be 
determined  by  the  contract  regardless  of  the  receivership. 

The  contract  is  not  terminated  by  the  appointment  of  the  receiver,  and  losses 
happening  thereafter  are  provable  claims  against  the  estate. 

The  compensation  of  agents  must  be  determined  by  their  contracts,  express 
or  implied,  and  the  general  course  of  business  is  evidence.  The  fact  that 
full  premiums,  less  commission,  have  been  allowed  on  canceled  policies  in 
some  circumstances  as  a  matter  of  exx»edienoy  does  not  establish  such 
allowance  as  a  matter  of  law. 

Petition  for  winding  up  the  defendant's  affairs.  There  was 
a  decree  appointing  a  receiver,  and  authorizing  him  to  settle 
up  the  business  of  the  company.  A  commissioner  was  also 
appointed  to  pass  upon  the  claims  presented.  Various  ques- 
tions of  law  having  arisen  upon  the  hearings  before  the  com- 
missioner, he  asks  the  advice  of  the  court.  There  were  out- 
standing at  the  time  the  receiver  was  appointed  a  large  num- 
ber of  policies  which  covered  the  liat)ility  of  loss  by  fire  for 
various  lengths  of  time.  By  the  terms  of  the  insurance  con- 
tract, a  policy  might  be  terminated  by  the  insured  at  his  re- 
quest, in  which  case  the  company  agreed  to  refund  to  him  the 
unearned  premium  computed  at  the  customary  short  rates;  or 
the  company  might  terminate  the  policy  on  giving  reasonable 
notice,  and  paying  to  the  holder  a  pro  rata  amount  of  the  pre- 
mium for  the  unexpired  term  of  the  policy.  The  company  was 
financially  embarrassed  for  two  or  three  months  before  the 
appointment  St  the  receiver,  and  during  this  time  many  poli- 
cies were  written.  After  the  appointment  of  the  receiver, 
agents  of  the  company  caused  many  policies  to  be  collected 
from  the  insured,  and  the  risks  to  be  covered  in  other  com- 
panies; but  they  did  not  at  once  return  the  canceled  policies  to 

•  DeoisiOQ  rendered,  Jnly  27, 1894.    CMe  from  Atlantic  Beporier, 
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the  receiver,  but  sent  them  in  together  at  a  later  date.  In  some 
cases  the  agents  paid  to  the  insured  the  return  premium  pro 
rata,  and  took  an  assignment  to  themselves  of  the  claim.  It 
was  a  custom  of  the  company  in  its  settlements  with  agents  to 
allow  them  the  full  premium  on  policies  returned,  if  the  insured 
refused  to  pay  for  them,  and  if  they  had  been  in  force  for  three 
or  four  months,  and  had  been  paid  for  in  previous  accounts. 
This  was  done  as  a  matter  of  expediency,  and  not  as  a  matter 
of  right.  The  following  questions  were  submitted:  (1)  Shall 
policies  be  treated  as  canceled  when  received  for  that  purpose 
by  the  agent,  or  when  received  by  the  company  or  the  receiver? 
(2)  Shall  policies  canceled  after  the  appointment  of  the  re- 
ceiver be  canceled  pro  rata  or  at  short  rates?  (3)  Shall  poli- 
cies be  treated  as  canceled  at  the  date  of  the  appointment  of 
the  receiver,  so  that  claims  for  return  premiums  only  can  be 
presented  thereafter,  and  from  that  date?  (4)  Shall  losses 
since  the  appointment  of  the  receiver  be  allowed  as  claims? 
(5)  Shall  full  premium,  less  commissions,  be  allowed  on  poli- 
cies in  the  hands  of  agents  written  before  the  appointment  of 
the  receiver,  but  not  paid  for,  or  shall  a  deduction  be  made  for 
the  time  the  policies  were  in  force;  and,  if  the  latter,  shall  the 
deduction  be  computed  pro  rata,  or  at  short  rates?  (6)  Shall 
policies  surrendered  by  the  insured  before  the  appointment  of 
the  receiver  in  consequence  of  reports  of  the  probable  insolv- 
ency of  the  company  be  canceled  pro  rata,  or  at  short  rates? 

Sdwin  G.  EAsrriCAN,  Attorney-General,  fi/r  Plaint) f, 

David  Gross,  Eluah  M.'Topijfp,  and  Thomas  O.  B^nowlton,  fur 
Drfendanfi*. 

Nathan  P.  Htmr,  pro  sf*, 

OuvBR  E.  Branch,  Jambs'  F.  Brioos,  and  Drurt  &  Peaslse^  far 
cei  tain  Poiicyh  »idfT8, 

Per  Curiam. 

1.  The  insurance  contract  entered  into  by  the  company  and 
each  of  its  policyholders  provides  that  it  may  be  terminated  at 
the  request  of  the  insured.  It  does  not  require  the  insured  to 
give  the  company  a  previous  notice  of  his  election  to  have  the 
policy  terminated.  The  right  to  a  cancellation  upon  request 
and  without  limitation,  is  a  material  part  of  the  contract.  The 
insured  might  desire  to  obtain  other  insurance  at  once,  and 
might  be  prevented  from  protecting  himself  in  this  way,  if  he 
could  not  terminate  his  contract  with  this  company  without 
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giving  a  previous  notice  of  hisjntention  to  do  so.  In  the  ab- 
sence of  any  stipulation  in  the  contract  requiring  such  notice 
to  be  given,  the  reasonable  construction  of  the  insured's  con- 
tractual right  to  terminate  the  policy  is  that  he  may  do  so  by 
delivering  it  to  an  agent  of  the  company  with  a  request  that  it 
be  canceled,  or  with  notice  that  he  surrenders  it  for  cancella- 
tion, or  with  any  direct  manifestation  of  his  purpose  to  term- 
inate it  at  that  time.  By  such  action  the  policy  is  terminated: 
Crown  Point  Iron  Co.  vs.  Aetna  Ins.  Co.,  127  N.  Y.,  608,  614- 
616.  The  appointment  of  the  receiver  did  not  change  the  right 
of  policyholders  to  terminate  their  contracts,  or  make  the 
manner  of  its  exercise  more  difficult.  Having  the  right  under 
their  policies  to  surrender  them  for  cancellation  before  the  de- 
cree appointing  the  receiver,  they  retained  it  afterwards.  The 
decree  did  not  amount  to  a  repudiation  of  the  legal  contracts 
made  by  the  corporation:  Hyde  vs.  Lynde,  4  N.  Y.,  387,  392; 
High,  Rec,  §  204. 

2.  The  question  whether  the  amount  to  be  repaid  by  the 
company  on  the  cancellation  of  a  policy  is  to  be  pro  rata  or 
*^  short  rates ''  is  determined  by  the  contract,  as  it  would  have 
been  if  receivership  proceedings  had  not  been  begun.  Those 
proceedings  introduced  no  new  element  into  the  contract,  and 
did  not  deprive  a  policyholder  of  his  right  to  be  repaid  a  pro 
rata  part  of  the  premium  when  his  policy  was  canceled  by  the 
company,  or  to  an  amount  determined  on  the  basis  of  "short 
rates"  when  he  surrenders  his  policy  for  cancellation. 

3.  As  the  insurance  contracts  were  not  terminated  by  the 
appointment  of  the  receiver,  losses  happening  after  his  ap- 
pointment are  provable  claims  against  the  estate.  Whatever 
may  be  the  relation  of  policyholders  to  one  another  in  a  mu- 
tual insurance  company  (Commonwealth  vs.  Massachusetts 
Mut  Fire  Ins.  Co.,  119  Mass.,  45,  51),  in  a  stock  company  they 
are  not  partners.  With  reference  to  the  company,  they  are  its 
creditors  for  the  amount  of  the  return  premiums  that  may  be 
due,  or  for  the  losses  that  may  have  accrued  under  their  poli- 
cies: People  vs.  Security  Life  Insurance  &  Annuity  Co.,  7^  N. 
Y.,  114,  122,  129.  The  objection  that  in  this  view  of  the  rights 
of  the  policyholders  no  distribution  of  the  assets  can  be  made 
until  all  existing  policies  have  expired,  does  not  seem  to  be  im- 
portant, since  the  receiver,  representing  the  company,  may 
terminate  all  policies  upon  notice,  as  provided  in  the  contract. 
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4.  The  rights  of  agents  of  the  company  to  compensation  are 
to  be  determined  according  to  the  contracts,  express  or  im- 
plied,  under  which  they  were  employed.  The  course  of  busi- 
ness adopted  by  the  company  in  its  dealings  with  the  agents 
may  be  competent  evidence  upon  that  question.  The  mere 
fact  that  the  company,  as  a  matter  of  expediency,  has  been  ac- 
customed, under  some  circumstances,  to  allow  them  the  full 
premiums  on  policies  returned,  which  had  been  paid  for  in 
previous  accounts,  does  not  enable  the  court  to  find  as  a  mat-  j 
ter  of  law  that  all  the  agents  were  or  were  not  to  be  credited  ' 
with  the  premiums  they  voluntarily  advanced.  The  question 
presented  is  one  of  fact,  which  evidently  may  be  determined 
differently  in  different  cases,  according  to  their  ^varying  circum- 
stances. 

5.  The  motive  that  has  induced  policyholders  to  terminate 

their  contracts  is  immaterial.    The  substance  of  the  policies  { 

on  this  point,  as  stated  in  the  case,  is  that  the  company  could 
terminate  the  contracts  "on  giving  reasonable  notice,  and  pay- 
ing a  pro  rata  amount,"  and  that  the  insured  could  terminate 
them  by  request.  The  insolvency  of  the  company,  or  a  fear  of 
its  insolvency,  or  the  appointment  of  a  receiver,  might  be  a 
reason  which  the  insured  would  consider  sufficiently  to  act 
upon  in  exercising  their  right  of  terminating  the  contracts. 
But  they  could  terminate  them  without  any  reason.  The  in- 
solvency or  financial  embarrassment  of  the  company,  operat- 
ing as  a  moral  compulsion  upon  the  insured,  and  forcing  them 
to  surrender  their  policies  for  the  protection  of  their  interests, 
would  not  alter  the  fact  that  the  contracts  were  terminated  by 
them,  and  not  by  the  company.  Case  discharged. 
Wallace,  J.,  did  not  sit.    The  others  concurred. 
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SUPREME  COURT  OF  CALIFORNIA. 


CRAWFORD  ET  AL. 

t'«. 

TRANSATLANTIC  FIRE  INS.  CO.* 

The  ageDt  as  the  result  of  some  oral  negotiatloDs  prepared  a  policy  and 
undertook  to  deliver  it,  but  failed  to  find  the  insured  and  retained  it 
until  after  the  tire,  when  it  was  delivered  to  an  agent  of  insured,  but 
later  premium  tendered  by  the  latter  was  refused. 

Held,  That  it  was  necessary  to  show  an  oral  contract  existing  before  the  fire 
wben  it  was  claimed  by  defense  that  policy  was  only  prepared  in  hope  of 
securing  its  acceptance  by  insured. 

Seldf  That  statements  of  the  agent  as  to  facts  regarding  tbe  transaction 
prior  to  delivery  of  the  policy  are  part  of  the  res  gestie,  but  declarations 
made  thereafter  regarding  past  transactions  when  not  acting  in  con- 
nection with  this  special  business  are  not  admissible. 

W.  S.  GooDFELLOw  and  Wilcoxon  &  Bouldin,  for  Appellant, 

W.  H.  Spencer,  for  R'  ftpondents, 

Beitt,  C. 

Action  on  a  policy  of  fire  insurance,  which  in  terms  pur- 
ports to  be  the  contract  of  defendant,  and  to  insure  a  certain 
stable  building,  the  property  of  plaintiff,  Crawford,  to  the 
amount  of  |1,000,  for  the  period  of  one  year  commencing  at 
noon  of  May  2,  1897.  The  defense  is  that  the  instrument  was 
not  executed  by  defendant,  and  never  took  effect  as  its  con- 
tract. For  the  purposes  of  the  trial  the  parties  stipulated  that 
from  April  1,  1897,  to  May  15,  1897,  one  Roberts  and  one  Bar- 
rett "were,  and  each  of  them  was,  the  agent  of  the  defendant, 
and  authorized  to  execute  said  policy,  if  it  was  executed." 
It  appeared  in  evidence  for  plaintiffs:  That  said  Roberts  was 
a  traveling  agent  for  defendant,  and  said  Barrett  was  its 
local  agent  at  the  town  of  San  Luis  Obispo,  where  said  build- 
ing was  situated.  That,  as  the  result  of  some  oral  negotia- 
tions between  Crawford  and  both  of  said  agents  on  April  30, 
1897,  Roberts  on  that  day  prepared  and  signed  said  policy,  and 
left  it  with  Barrett;  Crawford  having  agreed  to  accept  the 
same,  and  pay  the  premium  thereon.  On  the  following  day — 
May  1st — Barrett  sought  Crawford  for  the  purpose  of  deliver- 
ing the  policy,  but,  failing  to  find  him,  kept  the  document  over 
May  2d,  which  was  a  Sunday;  and  while  it  was  so  in  his  pos- 

*  Dectalon  rradered,  Aug.  28, 1899. 
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session,  on  Sunday  night,  the  building  was  destroyed  bv  fire. 
On  May  3d,  after  the  fire,  Barrett  delivered  the  policy  to  a  cer- 
tain bank  as  Crawford's  agent.  A  few  days  later  Crawford 
offered  to  pay  the  premium  on  the  policy  to  said  agents,  but 
they  declined  to  receive  it.  On  behalf  of  defendant  there  wa^ 
evidence  tending  to  show  that  Oawford  refused  the  pi^o- 
posal  of  said  agents  to  insure  the  building  and  to  issue  said 
policy,  and  that  the  same  was  prepared  without  his  consent, 
Barrett  expecting  to  induce  him  to  accept  it;  and  that  the  de- 
livery to  the  bank  after  the  fire  was,  it  seems,  but  provisional, 
I>ending  other  arrangements.  There  was  a  verdict  and  judg- 
ment for  plaintiffs. 

The  main  question  for  determination  was  whether  all  the 
acts  of  said  agents,  taken  together,  amounted  to  an  execution 
of  the  policy,  so  that  it  became  obligatory  on  the  defendant. 
If  the  policy — as  the  evidence  for  plaintiffs  tended  to  show — 
was  the  memorial  of  a  contract,  which  in  its  essentials  had 
been  agreed  upon  by  parol  before  the  fire  and  which  the  parties 
intended  should  take  effect  according  to  its  terms,  on  the  2d 
of  May  at  noon,  then  certainly  the  subsequent  delivery  was 
suflicient  to  make  the  defendant  liable  on  the  instrument;  its 
liability  thereon  probably  attached  even  without  actual  deliv- 
ery to  the  insured  or  his  agent:  Lightbody  vs.  Insurance  Co.,  23 
Wend.,  18;  City  of  Davenport  vs.  Peoria  Marine  &  Fire  Ins. 
(^o.,  17  Iowa,  276;  Insurance  Co  vs.  Colt,  20  Wall.,  560;  Yonge 
vs.  Society,  30  Fed.,  902;  Harrington  vs.  Insurance  Co.  (S.  F. 
1,658;  Aug.  14,  1899).  If,  however,  as  the  evidence  for  de- 
fendant tended  to  show,  there  had  be<*n,  before  the  fire,  no 
agreement  that  defendant  should  insure  the  building,  and 
issue  its  policy  accordingly, — such  an  agreement  as  would 
have  made  Crawford  liable  for  the  premium, — then  it  is 
equally  plain  that  delivery  of  the  policy  after  the  building 
had  been  destroyed,  to  the  knowledge  of  the  parties,  could 
not  impart  to  the  instrument  any  effect  whatever:  Civ.  Code, 
§§  2527,  2528;  Clark  vs.  Insurance  C^o.,  89  Me.,  26;  People 
vs.  Dimick,  107  N.  Y.,  13.  It  was,  therefore,  important  evi- 
dence for  the  plaintiffs  if  they  could  show  that  defendant 
considered  or  admitted  at  any  time  that  the  contract  was  com- 
plete, and  the  risk  had  attached.  For  this  purpose  all  the  acts 
and  declarations  of  either  Roberts  or  Barrett  which  might 
characterize  or  explain  their  intent  while  they  were  engaged 
in  the  business  with  Crawford,  and  until  the  delivery  of  the 
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policy  to  the  bank,  were  part  of  the  res  gestae,  and  hence  ad- 
missible evidence  against  the  defendant.  Of  this  nature,  for 
instance,  was  the  testimony  of  the  plaintiff,  Bush — who  was 
named  in  the  policy  as  payee  of  the  insurance  in  case  of  loss — 
that  Barrett  said  to  him,  at  the  time  he  handed  the  policy  to 
the  bank:  "You  are  a  thousand  dollai^s  better  off  than  you 
thought.  Here  is  a  policy  for  a  thousand  dollars  just  put  on 
your  stable."  Testimony  such  as  this  was  plainly  competent. 
But  the  plaintiffs  went  further.  The  court  allowed  them,  over 
the  objection  of  defendant,  to  prove  as  part  of  their  case  in 
chief  a  declaration  made  by  said  Roberts  at  a  time  subsequent 
to  the  delivery  of  the  policy,  and  when  he  was  not  acting  for 
defendant  in  any  business  connected  therewith,  that  he  **had 
received  a  dispatch  from  his  company  to  adjust  a  loss  on  Craw- 
ford's stable,  and  that  he  had  found  out  since  •  •  •  that 
his  policy  didn't  cover.''  Evidence  was  also  admitted,  over 
like  objection,  of  a  statement  made  by  Barrett,  on  the  morning 
following  the  fire,  that  **he  had  issued  a  policy  for  a  thousand 
dollars  on  that  building  to  Mr.  Crawford  a  few  days  before.'' 
By  these  rulings,  and  one  or  two  others  of  similar  character, 
the  plaintiffs  were  allowed  to  place  before  the  jury  evidence  gf 
admissions  by  defendant's  agents,*  made  not  as  part  of  the 
transactions  looking  to  the  execution  of  the  policy,  nor  while 
discharging  any  duty  of  their  agency  with  Crawford,  but  as 
mere  narration  or  illustration  of'their  past  conduct.  Such  evi- 
dence was  only  hearsay,  and  was  incompetent:  Beasley  vs. 
Packing  Co.,  02  Cal.,  388:  Dean  vs.  Insurance  Co.,  62  N.  Y., 
642;  Insurance  Co.  vs.  Mahone,  21  Wall.,  152;  Walker  vs.  In- 
surance Co.,  51  Iowa,  682.  It  was  material  to  the  issue  pend- 
ing, and  for  the  error  in  its  admission  the  judgment  and  order 
denying  a  new  trial  should  be  reversed. 

We  concur:  Gray,  C;   Cooper,  C. 

Peb  Curiam. 

For  the  reasons  given  in  the  foregoing  opinion,  the  judgment 
and  order  denying  a  new  trial  are  reversed. 
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SUPREME  COURT  OF  GEORGIA. 


CONTINENTAL  INS.  CO. 

t$. 

ANDERSON  et  al.* 

A  fire  insaraDoe  company  may^  in  defense  to  an  action  against  it  by  one  for 
whose  benefit  a  ^'  mortgage  claose''  was  attached  to  and  made  a  part  of 
the  policy  declared  npou,  set  np  the  fact  that  the  plaintilf  violated  a 
stipalation  contained  in  snch  cluuiie,  noncompliance  with  which  on  his 
part  rendered  the  policy  Toid  as  to  hi ui. 

When  snch  a  **  mortgage  clause  ^  in  effect  stipolated  that  the  policy  should 
be  rendered  void  by  any  change  in  the  title  or  ownership  of  the  property 
therein  described  nnless  the  creditor  named  in  snch  claose,  in  case  he 
obtained  knowledge  of  snch  a  change,  shonM  notify  the  insnranoe  com- 
pany thereof,  then  if  the  insnred,  before  taking  ont  the  policy,  had  ood- 
veved  the  property  to  this  creditor  for  the  sole  purpose  of  securing  a 
debt,  and  after  the  issuance  of  the  policy  conveyed  the  property  alwo- 
lutely  to  another,  and  the  creditor,  though  he  had  knowledge  of  the 
latter  conveyance,  failed  to  notify  the  company  thereof,  the  policy  was, 
as  to  him,  void. 

As  the  court  erroneously  struck  an  amendment  to  the  defendant's  answer 
which  had  been  allowed,  and  which  set  up  a  good  defense  to  the  action, 
all  which  subsequently  occurred  at  the  trial  was  nugatory. 

L.  A.  Wilson  and  Spenceb  R  Atkinson,  for  Plaintiff^  in  Error. 

Hitch  &  Myebs,  for  Defendants  in  Error. 

Little,  J. 

The  following  statement  suflaciently  sets  forth  all  the  facts 
material  to  an  understanding  of  the  rulings  made  in  this  ease: 
In  June,  1895,  the  Continental  Insurance  Company  issued  a 
policy  to  H.  A.  Cannon,  insuring  "his"  dwelling  house  against 
loss  by  fire  for  a  term  of  three  years.  This  policy,  among 
other  things,  stipulated  that  it  was  to  be  void 

"If  any  change,  other  than  by  the  death  of  an  insured,  take 
place  in  the  interest,  title,  or  possession  of  the  subject  of  the 
insurance  (except  change  of  occupancy  without  change  of 
hazard)." 

Before  the  issuance  of  this  policy,  H.  A.  Cannon  had  con- 
veyed the  property  therein  described  to  the  Southern  Mutual 
Building  &  Loan  Association  to  secure  a  debt  due  by  him  to  it. 
Attached  to  the  policy,  and  forming  a  part  thereof,  was  a 

*  Decitioii  rendered.  J1U7  23, 1899.    ByllAbot  hj  the  Ooiurt. 
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clanse  known  as  the  **  New  York  Standard  Mortgage  Clause," 
which  stipulated  that  "loss  or  damage,  if  any,  under  this 
policy,  shall  be  payable  to  "  this  association  "  as  its  mortgagee 
(trustee)  interest  may  appear,"  and  that 

"The  insurance,  as  to  the  mortgagee  (or  trustee)  only 
therein,  shall  not  be  invalidated  by  *  *  *  any  change 
in  the  title  or  ownership  of  the  property:  •  •  •  pro- 
vided, •  •  •  that  the  mortgagee  ^or  trustee)  shall  no- 
tify this  company  of  any  change  of  ownership  or  occupancy 
•  *  *  which  shall  come  to  the  knowledge  of  said  mort- 
gagee (or  trustee) ;  *  *  *  otherwise,  this  policy  shall  be 
null  and  void." 

On  May  26,  1897,  the  property  insured  was  destroyed  by  fire, 
and  the  receivers  of  the  building  and  loan  association  brought 
an  action  against  the  insurance  company  for  the  amount  of  the 
policy,  and  also  for  damages  and  attorney's  fees.  After  one 
of  the  paragraphs  of  the  defendant's  answer  had  been  stricken 
on  demurrer,  the  court  allowed  it  to  file  an  amendment  to  its 
answer.  It  was  as  follows:  "And  now  comes  the  defendant  in 
the  above-stated  case,  and  by  leave  of  the  court  amends  its 
plea,  and  says  that  among  the  conditions  upon  which  the 
policy  of  insurance  sued  upon  was  issued  was  the  one  that  the 
entire  policy,  unless  otherwise  provided  by  agreement  indorsed 
thereon  or  added  thereto,  shall  be  void  Mf  any  change,  other 
than  by  death  of  the  insured,  take  place  in  the  interest,  title, 
or  possession  of  the  subject  of  the  insurance  (except  change  of 
occupancy  without  change  of  hazard),  whether  by  legal  pro- 
cess or  judgment,  or  by  voluntary  act  of  the  insured,  or  other- 
wise.' Defendant  further  says  that  at  the  time  of  the  loss  the 
assured  was  not  the  owner  of  the  property  insured,  but  that 
pending  the  insurance,  in  violation  of  the  condition  hereinbe- 
fore expressed,  and  without  the  consent  of  this  defendant,  he, 
the  said  H.  A.  Cannon,  conveyed  said  property  to  R.  C.  Cannon 
by  deed  dated  October  5,  1896;  •  ♦  •  that  thereafter,  on 
the  1st  day  of  December,  1896,  R.  C.  Cannon  made  and  deliv- 
ered to  the  Southern  Mutual  Building  &  Loan  Association,  the 
plaintiff,  a  deed  conveying  the  property  in  fee  simple,  which 
had  been  conveyed  to  the  said  R.  C.  Cannon  by  the  said  H.  A. 
Gannon,  which  two  deeds  were  recorded  on  the  15th  day  of  De- 
cember, 1896;  that  on  said  date  the  said  the  Southern  Mutual 
Building  &  Loan  Association  had  full  knowledge  that  the  prop- 
erty insured  had  been  conveyed  by  H.  A.  Cannon  to  R.  C. 
Cannon,  as  stated  above,  which  knowledge  was  acquired  by  it 
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prior  to  the  destruction  of  the  premises  insured  by  fire,  and 
that  said  Southern  Mutual  Building  &  Loan  Association,  al- 
though fully  informed  as  to  the  change  of  ownership  in  the 
property  insured,  failed  to  notify  this  defendant  of  such 
change  of  ownership;  that  this  defendant  did  not  know  of  the 
fact  that  said  Southern  Mutual  Building  &  Loan  Association 
knew  of  such  change  of  ownership  in  the  property  insured  at 
the  time  of  the  filing  of  the  original  plea  in  said  cause;  that 
*  *  *  the  alienation  of  the  property  by  said  H.  A.  Cannon 
X>ending  the  insurance,  without  the  consent  of  defendant, 
inyalidated  the  policy  of  insurance,  and,  the  plaintiffs  having 
full  knowledge  of  such  change  of  ownership  before  the  de- 
struction of  the  premises  by  fire,  and  failing  to  notify  this  de- 
fendant of  such  change  of  ownership,  precludes  plaintiffs  from 
recovering  under  and  by  virtue  of  said  policy  of  insurance  and 
the  mortgage  clause  attached  thereto."  No  point  was  made, 
when  this  amendment  was  allowed,  that  it  was  not  offered  in 
due  time.  It  "was,  however,  on  motion  of  plaintiff's  counsel, 
stricken;  and  the  question  is  properly  made  in  the  record 
whether  or  not  it  set  up  a  good  defense  to  the  plaintiffs'  action. 
The  trial  resulted  in  a  verdict  for  the  plaintiffs,  and  the  case  is 
here  for  review. 

As  the  court,  by  striking  the  amendment  to  the  defendant's 
answer  which  embraced  the  only  specific  defense  it  set  up, 
committed  an  error  which  was  fatal  to  that  defense,  and  de- 
prived the  defendant  thereof,  all  of  which  occurred  subsequently 
was,  of  course,  nugatory.  We  accordingly  limit  our  remarks 
on  the  law  of  the  case  to  a  discussion  of  the  merits  of  that 

amendment.     An  examination  of  it  will  show  that  the  defend- 

• 

ant  distinctly  made  the  point  that,  because  of  the  association's 
failure  to  notify  the  company  of  the  change  of  ownership  in 
the  insured  property  effectuated  by  the  conveyance  from  H.  A. 
■Cannon  to  R.  C.  Cannon,  it  being  aware  of  such  change  before 
the  loss  occurred,  the  plaintiffs  were  precluded  from  recover- 
ing, either  under  the  policy  or  the  '^mortgage  clause"  thereto 
attached.  The  court,  therefore,  erred  in  striking  this  amend- 
ment, if  the  deed  from  the  one  Cannon  to  the  other,  as  matter 
of  law,  effected  a  material  change  in  the  title  or  ownership  of 
the  property.  We  have  no  doubt  that  such  a  change  did  re- 
sult from  the  execution  and  delivery  of  this  deed.  A  security 
deed  has  in  view  a  single  purpose,  namely,  the  securing  of  a 
debt.     Undoubtedlv  the  maker  of  such  a  deed  retains  in  him- 
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self  a  substantial  interest  in  the  property.  Certainly  he  has 
the  equity  of  redemption,  and  to  that  extent  may  be  regarded 
as  having  some  ** ownership"  in  the  subject-matter  of  the  con- 
veyance. On  the  other  hand,  an  absolute  deed  of  bargain  and 
sale  leaves  no  interest  nor  any  semblance  of  ownership  in  the 
maker.  Until  after  the  making  of  the  deed  to  R.  C.  Cannon, 
H.  A.  Cannon  surely  had  some  interest  in  the  property. 
Though  the  legal  title  was  in  the  building  and  loan  association, 
it  was  at  last  merely  a  qualified  title,  and  left  an  interest  of 
greater  or  less  value  in  H.  A.  Cannon.  But  when  he  conveyed 
absolutely  to  R.  C.  Cannon,  that  interest  went  out  of  him,  and 
he  was  no  longer  in  any  sense  the  owner  of  the  property.  We 
feel  quite  sure  that  the  language  of  the  "mortgage  clause" 
contemplated  that  just  such  a  change  as  this  would  invalidate 
the  policy  if,  with  knowledge  thereof,  the  creditor  named  in 
that  clause  failed  to  give  the  requisite  notice  to  the  insurance 
company. 
Judgment  reversed.     All  the  justices  concurring. 
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MISCELLANY. 


Cases  to  which  an  inanranoe  oomBany  may  or  may  not  be  a  party,  whieh 
are  not  actions  ou  policies,  bot  which  relate  to  matters  ontside  of  iusnranoe 
proper;  as,  Jarisdictlon,  receiver,  ii^anction,  pleading,  practice,  mandamos, 
wilts,  asury,  lodges,  the  relations  of  statate  laws  to  corporations,  laws  of 
sister  States,  etc.,  where  the  principles  and  practice  of  insorance,  as  snch, 
are  not  specifically  inToWed;  and  other  cases  of  incidental  interest  to  nnder- 
writers,  or  where  for  special  reasons  a  foU  report  has  been  deemed  unneoessary. 
These  sketches  are  given  merely  as  chapters  of  corrent  information,  aod  are 
not  intended  as  digests,  nor  for  citation. 

AociDKNT. — Evidence  of  Dibabiutt. 
In  the  case  of  the  Preferred  Accident  Ins.  Co.,  of  New  York, 
vs.  Gray,  decided  by  the  Supreme  Court  of  Alabama,  June  13, 
1899,  it  was  held  that  the  fact  that  about  fifty  prescriptions 
were  given  by  a  physician  without  charge  during  a  period  of 
alleged  disability  from  an  accident  was  not  admissible  as  evi- 
dence that  he  was  wholly  and  continuously  disabled  from 
transacting  any  and  every  kind  of  business  pertaining  to  his 
occupation,  and  was  calculated  to  prejudice  the  jury. 

Removal  of  Kftohen. 

In  the  case  of  Hannon  vs.  Hartford  Fire  Ins.  Co.,  decided 
by  the  Supreme  Court  of  New  York,  Second  Department, 
June  6,  1899,  the  court  said,  in  part: — 

"The  defendant  insured  the  plaintiff  against  loss  by  Are 
*to  the  following  described  property,  while  located  and  con- 
tained as  described  herein,  and  not  elsewhere,  to  wit:  f450  on 
frame,  shingle-roofed  dwelling  house,  and  additions  thereto^ 
|150  on  household  furniture  ♦  ♦  ♦  [and  other  household 
articles]  while  contained  therein;  |100  on  frame,  shingle- 
roofed  barn.  No.  1,  and  attachments  thereto.  All  situate  near 
Rockhill,  Sullivan  County,  N.  Y.,  and  occupied  by  the  assured.' 
After  the  issuing  of  the  policy,  one  of  the  additions  mentioned 
in  it  was  detached  from  the  house,  and  moved  to  a  point  on  the 
plaintiff's  land  30  feet  distant  from  its  original  position,  where 
it  continued  to  be  used  for  kitchen  purposes  until  it  and  its 
contents  were  destroyed  by  fire.  It  will  be  observed  that  the 
policy  covered  a  risk  on  *  property  while  located  and  contained 
as  described  herein,  and  not  elsewhere.'  The  only  location  of 
the  property  described  in  the  policy  is,  'AH  situate  near  Bock- 
hill,  Sullivan  County,  N.  Y.,  and  occupied  by  the  assured.' 
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The  removal  of  the  kitchen  addition  for  a  distance  of  30  feet 
created  no  condition  which  in  terms  excluded  the  kitchen  from 
the  location  described  in  the  policy." 

It  was  further  held  that  there  was  no  increase  of  risk  which 
vitiated  the  policy. 

Assets  of  Assessment  Companies  in  Case  of  a  Beoeiteb. 

In  the  case  of  Betts  vs.  Connecticut  Indemnity  Ass'n,  de- 
cided by  the  Supreme  Court  of  Errors,  of  Connecticut,  it  was 
held  that  on  an  application  for  the  appointment  of  a  receiver 
for  an  insurance  company,  in  determining  the  assets  of  an  in- 
demnity association,  which  has  power  to  levy  assessments  on 
its  members,  no  value  can  be  assigned  to  such  power. 

The  charter  of  the  Connecticut  Indemnity  Ass'n  (10  Sp. 
Laws,  p.  616,  §  3),  provides  that  such  an  association  may  com- 
mence business  when  a  capital  of  |50,000  has  been  subscribed, 
which  shall  be  in  lieu  of  a  reserve.  Gen.  St.,  §  2854,  provides 
for  a  reinsurance  reserve,  based  upon  the  value  of  policies; 
and  section  2870  provides  that  such  reserve  shall  constitute  a 
liability.  Held,  That  under  these  provisions  the  capital  of  the 
Connecticut  Indemnity  Ass'n  must  be  treated  as  a  liability  in 
proceedings  to  appoint  a  receiver  on  the  ground  of  insolvency. 

Under  Gen.  St.,  §  2869,  providing  that  if,  on  the  hearing  of  a 
petition  by  the  insurance  commissioner  for  the  appointment  of 
a  receiver  for  an  insurance  company,  the  assets  of  the  company 
are  less  than  three-fourths  of  its  liabilities,  such  receiver  shall 
be  appointed,  a  receiver  will  not  be  appointed  where  the  assets 
at  the  time  of  filing  the  petition  are  less  than  three-fourths  of 
its  liabilities,  but  at  the  time  of  the  hearing  are  more  than 
three-fourths. 

Demand  for  Arbitration. — Protection  of  Property. 
The  Supreme  Court  of  Ohio,  in  the  case  of  Grand  Bapids 
Fire  Ins.  Co.  vs.  Finn,  decided  June  20, 1899,  furnished  the  fol- 
lowing syllabus: — 

"The  provisions  of  a  policy  of  fire  insurance  that,  in  the 
event  of  disagreement  as  to  the  amount  of  the  loss,  it  shall 
be  ascertained  by  appraisers;  that  the  loss  shall  not  become 
payable  until  60  days  after  notice  and  satisfactory  proof  of 
.the  loss  have  been  given,  ^including  an  award  by  appraisers, 
when  an  appraisal  has  been  required';  and  that  no  action 
on  the  policy  shall  be  sustainable  '  until  a  full  compliance  by 
the  insured  with  all  the  foregoing  requirements,' — do  not 
make  either  an  ascertainment  of  the  loss  by  appraisers  or  a 
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demand  by  the  insured  therefor  a  condition  precedent  to  a 
right  of  action  on  the  policy  to  recover  the  loss.  Such  pro- 
visions impose  no  obligation  on  the  insured  to  furnish  an 
award  of  appraisers,  except  when  an  appraisal  has  been  de- 
manded by  the  insurer. 

*'The  demand  for  the  appraisal  must  be  made  in  good 
faith,  within  a  reasonable  time  after  proof  of  loss  has  been 
furnished,  and  in  such  direct  and  explicit  terms  that  a  person 
of  ordinary  intelligence  may  fairly  understand  that  a  sub- 
mission to  appraisei's  for  an  ascertainment  of  the  loss  is  re- 
quested; and,  when  it  is  claimed  the  demand  was  made  in 
writing,  the  instrument,  if  ambiguous,  will  be  construed 
most  strongly  against  the  insurer. 

**  Notice  to  the  insux-ed  to  protect  the  property  from  fur- 
ther damage,  and  preserve  all  that  remains  of  the  property 
*  until  the  loss  thereon  has  been  determined  in  the  manner 
stipulated  for  in  the  policy,'  and  that  the  insurer  would  not 
pay  any  amount  claimed  *  before  sixty  days  after  the  amount 
of  loss  or  damage  has  been  determined  in  the  manner  stipu- 
lated in  said  policy,'  does  not  constitute  a  demand  for  a  sub- 
mission to  appraisers  for  an  ascertainment  of  the  amount  of 
the  loss." 

Notice  op  Cancellation. — Revocation  op  Agency. 
In  the  case  of  Merchants'  Ins.  Co.  vs.  Hchults,  decided  by  the 
Court  of  Appeals,  of  Kansas,  May  17,  1899,  the  following  syl- 
labus was  furnished  by  the  court : — 

'*An  agency  created  by  the  applicant  for  a  real  estate  loan, 
in  a  written  application  and  contract  with  the  agents  of  the 
prospective  mortgagee,  whereby  such  agents  were  to  procure 
fire  insurance  on  the  buildings  upon  the  premises  to  be  mort- 
gaged, is  held  to  have  been  revoked  by  the  subsequent  exe- 
cution and  delivery  to  such  agents  of  a  mortgage  conforming 
to  the  application  and  contract,  where  the  mortgage  con- 
tained a  provision  binding  the  mortgagor  to  procure  and 
maintain  insurance  for  the  protection  of  the  mortgagee  in 
the  amount  stated  in  the  loan  contract,  and  where  such  pro- 
vision was  fully  complied  with  before  the  execution  and  the 
delivery  of  the  mortgage.  And  whei'e  notice  of  the  cancel- 
lation of  an  insurance  policy  subsequently  written,  to  take 
the  place  of  a  portion  of  the  original  insurance,  was  given  to 
such  agents  and  to  their  subagent,  who  procured  the  appli- 
cation and  contract  for  the  loan,  and  who,  as  the  agent  of 
the  insurance  company,  had  written  the  policy  attempted  to 
be  canceled,  held.  That  such  notice  was  ineffectual  to  relieve 
the  company  from  its  liability  under  the  policy  for  a  total  de- 
struction by  fire  of  the  insured  property." 
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SUPREME  COURT  OF  ALABAMA. 


HANOVER  FIRE  INS.  CO. 
CRAWFORD 


CRAWFORD 

V8, 

HANOVER  FIRE  INS.  CO.* 

The  policy  recited  a  single  gross  premiam  for  indeniDity  of  $1,750  *'  on  the 
following  described  property :"  $700  on  building,  11,000  on  stock  and  |50 
on  fixtures. 

Heldf  Tbat  a  violation  of  the  iron-safe  clause  did  not  affect  recovery  on 
building  and  fixtures. 

Thos.  H.  Watts,  for  Plaintiff, 
Tompkins  &  Troy,  for  Defendant, 

MoClellan,  C.  J. 

The  plaintiff  in  the  court  below  brought  suit  against  the  de- 
fendant upon  a  policy  of  insurance,  in  which  he  was  allowed  to 
recover  the  value  of  the  storehouse  and  fixtures  therein,  twt  of 
the  subjects  covered  by  the  policy,  and  not  permitted  to  recover 
the  value  of  the  stock  of  goods  kept  in  the  house  on  account  of 
his  failure  to  comply  with  that  provision  of  the  policy  known  as 
the  "  iron-safe  clause."  Both  plaintiff  and  defendant  prosecute 
appeals  to  this  court  from  the  judgment. 

The  defendant's  assignments  of  error  are  determinable  upon 
the  decision  of  the  question  as  to  whether  the  policy  with  re- 
spect to  the  three  subjects  of  insurance,  to  wit,  the  house,  the 
fixtures,  and  the  goods,  is  divisible,  so  as  to  allow  the  plaintiff 
to  recover  the  value  of  the  house  and  fixtures,  notwithstanding 
his  admitted  breach  of  that  condition  of  the  policy  above  re- 
ferred to,  and  designated  as  the  "iron-safe  clause."  The  policy 
is  one  contract,  containing  many  conditions,  warranties,  and 
representations.  It  recites  a  gross  premium  paid  for  the  con- 
sideration of  indemnifying  the  plaintiff  against  loss  or 
damage  by  fire  to  an  amount  not  exceeding  f  1,750  to  the  fol- 
lowing described  property:  $700  on  two-story  shingle-roof 
building,  etc.,  while  occupied  as  a  general  store,  etc.;  $1,000  on 
his  stock  of  merchandise,  consisting  of  dry  goods,  groceries, 

*  Deoislon  rendered.  May  16, 1899. 

yoL.  xxvin.-6o. 
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hardware,  etc.,  while  contained  in  said  building;  $50  on  store 
and  office  furniture  and  fixtures,  etc.,  contained  in  said  build- 
ing. It  does  not  necessarily  follow  that  because  all  the  items 
insured  are  covered  by  one  policy  a  breach  of  a  condition  sub- 
sequent in  the  policy  will  avoid  it  as  to  all  the  items  or  sub- 
jects covered,  and,  indeed,  it  does  not  necessarily  follow  that 
because  there  are  many  items  or  subjects  insured  by  the  policy 
it  may  not  be  avoided  as  to  all  of  them.  Whether  either  of 
these  results  flows  from  a  breach  of  a  condition  in  a  policy 
must  depend  upon  the  nature  and  character  of  the  condition 
and  the  purpose  to  be  accomplished.  They  are  usually  adopted 
by  insurance  companies  to  protect  themselves  against  fraud, 
and  they  have  been  recognized  and  enforced  by  the  courts  as 
valid  stipulations  whenever  they  are  reasonable.  Whenever 
nothing  but  injustice  will  be  accomplished  by  the  enforcement 
of  a  condition,  the  courts  cannot  presume  that  it  was  the  inten- 
tion of  the  parties  to  have  so  contracted  as  to  that  particular 
item  of  property  insured.  The  law  will  be  guided  by  a  respect 
to  general  convenience  and  equity,  and  by  the  good  sense  and 
reasonableness  of  the  particular  case,  for  it  must  be  supposed 
that  it  was  the  intention  of  the  parties  that  such  construction 
should  take  place.  In  the  case  of  Insurance  Co.  vs.  Allen 
(Ala.),  this  court  held  the  iron-safe  clause  to  be  a  condition  sub- 
sequent. This  covenant  and  promissory  warranty  imposed 
upon  the  insured  the  duty  to  take  a  complete  itemized  inven- 
tory of  his  stock  of  goods  within  30  days  of  the  issuance  of  the 
policy,  unless  such  inventory  had  been  taken  within  12  months 
prior  to  the  date  of  its  issuance,  and,  at  all  events,  to  take  this 
inventory  at  least  every  12  months  from  the  time  of  the  taking 
of  the  last  one.  It  also  exacted  of  him  that  he  keep  a  set  of 
books,  which  shall  clearly  and  plainly  present  a  complete 
record  of  business  transacted,  including  all  purchases,  sales, 
and  shipments,  both  for  cash  and  credit,  from  date  of  inven- 
tory, and  during  the  continuance  of  the  policy.  He  was  re- 
quired to  keep  these  books  and  inventory,  and  also  the  last  pre- 
ceding inventory,  if  such  has  been  taken,  securely  locked  in  a 
fireproof  safe  at  night,  and  at  all  times  when  the  building  men- 
tioned in  the  policy  is  not  actually  open  for  business,  or,  failing 
in  this,  the  assured  will  keep  his  books  and  inventories  in  some 
place  not  exposed  to  a  fire  which  will  destroy  the  storehouse. 
It  is  further  provided  that,  in  the  event  of  his  failure  to  pro- 
duce his  books  and  inventories  for  the  inspection  of  the  defend- 
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ant  company,  the  policy  shall  become  null  and  void,  etc.  The 
purpose  of  incorporating  this  condition  in  the  policy  is  patent 
from  its  language.  That  it  was  never  within  the  contemplation 
of  the  parties  that  the  books  or  inventory  were  to  contain  any 
item  with  reference  to  the  building  or  fixtures  is  beyond  cavil. 
The  preservation  of  them  was  solely  and  exclusively  for  the 
purpose  of  ascertaining  the  value  of  the  stock  of  goods  covered 
by  the  policy  in  (jase  of  fire.  They  were  the  best  evidence  of 
this  fact,  and,  if  correctly  kept,  would  furnish  an  unerring 
guide  by  which  the  amount  of  defendant's  ♦liability  as  to  the 
goods  destroyeji  could  have  been  ascertained.  Besides,  they 
stood  as  a  barrier  to  the  perpetration  of  any  fraud  by  the  as- 
sured with  respect  to  the  quantum  and  value  of  the  goods  de- 
stroyed. No  such  considerations  could  be  invoked  as  to  the 
application  of  this  condition  to  the  other  subjects  of  insurance 
in  the  policy.  Nor  can  it  be  fairly  said  that  this  condition  en- 
tered into  the  inducement  on  the  part  of  the  defendant  to  issue 
the  policy.  It  was  not  shown  that  the  rate  of  insurance  upon 
the  house  and  fixtures  would  have  been  greater  had  the 
assured  not  included  his  stock  of  goods  in  the  policy,  or  that  a 
different  rate  was  charged  upon  the  separate  valuation  of  each 
subject.  Furthermore,  we  are  unable  to  see  how  a  failure  to 
comply  with  the  condition  could  possibly  affect  the  risk  upon 
the  building  and  fixtures.  If  broken  by  the  assured,  and  a  loss 
occurs  by  fire,  the  assured  loses  the  value  of  his  goods,  and 
this,  too,  whether  the  fire  is  occasioned  by  his  wilfulness,  neg- 
lect, accident,  or  the  incendiarism  of  another.  There  could 
then  be  no  inducement  for  him  to  destroy  the  building,  or  the 
building  and  its  contents.  Unlike  the  case,  in  this  respect, 
where  there  is  a  misrepresentation  as  to  ownership  of  a  build- 
ing containing  machinery  more  or  less  attached  to  the  build- 
ing, and  both  the  building  and  machinery  are  the  subjects  of 
insurance  in  the  same  policy.  Here  we  can  well  see  how  the 
hazard  or  risk  upon  the  machinery  would  be  increased  if  there 
was  a  false  warranty  as  to  the  ownership  of  the  building.  The 
assured  might  be  induced,  if  allowed  to  recover  for  loss  of  ma- 
chinery, notwithstanding  his  false  warranty,  which  would 
deprive  of  the  right  to  recover  for  the  loss  of  the  house,  to  de- 
stroy the  house  for  the  purpose  of  getting  the  insurance  upon 
the  machinery.  We  are  aware  that  in  many  of  the  States  it  is 
held  that  a  policy  like  the  present  one  is  an  entire  contract,  and 
a  false  warranty  will  avoid  the  entire  policy.    In  others  the 
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rule  is  dififerent,  and,  unless  the  false  warranty  is  of  such  a 
nature  as  to  increase  the  hazard  or  risk  assumed  by  the  insur- 
ance company  as  to  all  the  subjects  separately  valued,  the 
assured  is  allowed  to  recover  for  the  loss  or  destruction  by  firt 
of  those  not  falling  under  the  influence  of  this  construction. 
This  latter  rule  is  declared  by  the  courts,  holding  it  to  be  the 
fairer  one  and  more  clearly  carrying  out  the  intention  of  the 
parties  to  the  contract.  Whatever  may  be  the  rule  as  to  the 
eflfect  of  false  warranties,  we  are  clearly  of  the  opinion  that  the 
condition  under  consideration,  as  to  its  application,  cannot  by 
any  rule  of  construction  consonant  with  justice  and  reason  and 
'  the  manifest  intention  of  the  parties,  be  made  to  so  apply  to 
the  building  and  fixtures  as  that  a  breach  of  it  would  defeat 
his  recovery  for  their  loss. 

In  the  case  of  Assurance  Co.  vs.  Feibelman  (Ala.),  the  policy 
of  insurance  contained  separate  valuations  made  of  the  fix- 
tures, wines,  liquors,  etc.,  and  the  pool  tables  of  the  assured. 
The  company  insisted  that  the  assured  had  avoided  the  policy 
entirely  by  giving  a  mortgage  upon  three  of  the  pool  tables,  in 
violation  of  one  of  the  conditions  contained  in  the  policy.     This 
court  held  that  the  insurance  as  to  each  of  the  subjects  was 
divisible,  and  that  the  assured  might  recover  for  the  loss  of  the 
other  items,  notwithstanding  he  had  avoided  the  policy  as  to 
the  pool  tables.     In  support  of  this  view,  in  addition  to  the 
authorities  therein  cited,  we  find  that  in  Clark  vs.  Insurance 
Co.  (6  ('ush.,  342),  the  Supreme  Court  of  Massachusetts  held 
that  the  alienation  by  the  assured  of  his  shop,  after  the  issu- 
ance of  the  policy,  did  not  avoid  the  policy  upon  his  tavern  cov- 
ered by  the  same  policy,  they  each  being  separately  valued; 
also  that  in  Speagle  vs.  Insurance  Co.  (Ky.),  the  Supreme  Court 
of  Kentucky  held  that,  where  four  dwelling  houses  insured 
were  burned,  the  fact  that  two  of  them  were  unoccupied,  thus 
vitiating  the  policy  as  to  them,  does  not  prevent  recovery  for 
the  other  two,  which  were  occupied.     The  case  of  Mitchell  vs. 
Insurance  Co.  (Miss.,  18  South.,  86),  decided  by  the  Supreme 
Court  of  Mississippi,  is  directly  in  point.    The  court  said:  "The 
requirement  of  the  iron-safe  clause  is  that  the  last  inventory 
and  the  books  of  account  of  sales  and  purchases  shall  be  kept 
in  such  safe,  or  in  some  secure  place  other  than  the  premises 
where  the  the  insured  property  was  kept,  and  that  a  failure  to 
produce  the  inventory  and  books  after  loss  shall  avoid  the 
policy;  but  all  this  has  reference  only  to  such  articles  of  mer- 
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chandise  as  constitute  the  stock  in  trade.  The  store  fixtures 
and  furniture  and  the  restaurant  furniture,  including  the  cook- 
ing stove,  were  never  designed  to  be  embraced  in  the  inventory 
of  the  stock  on  hand,  or  to  be  entered  and  carried  in  the  books 
of  account,  showing  purchases  and  sales  of  goods  by  the  in- 
sured. As  to  these  the  policy  was  not  avoided  by  appellant^s 
failure  to  observe  the  iron-safe  clause.  The  contract  was 
divisible,  and  it  may  be  true  that  appellant  could  be  defeated 
of  a  recovery  for  the  sum  for  which  the  stock  of  goods  was  in- 
sured, and  yet  might  have  been  entitled  to  recover  for  the  fur- 
niture and  fixtures  of  the  store  and  restaurant.  The  case  is 
not  to  be  confounded  with  those  in  which  any  recovery  for  any 
part  of  the  sum  insured  has  been  denied  because  of  misrepre- 
sentations or  fraud  of  the  insured." 

The  evidence  was  without  dispute  that  the  plaintiff  allowed 
his  books  to  remain  in  the  building  in  which  he  carried  on  the 
business  of  general  merchandise,  and  that  they  were  destroyed 
by  the  fire  which  destroyed  the  building,  fixtures,  and  stock  of 
general  merchandise.  That  he  avoided  the  policy  as  to  the 
stock  of  merchandise  by  so  doing  is  not  questioned  by  him,  and 
he  is  not  entitled  to  recover  for  their  loss,  unless  the  defendant 
waived  his  breach  of  the  condition.  It  is  insisted,  however,  by 
plaintiff  that  the  evidence  shows  a  waiver.  The  evidence  re- 
lied upon  as  establishing  this  contention  is  in  certain  letters 
written  by  the  agent  of  defendant  to  the  plaintiff  and  his  prin- 
cipal, and  letters  written  by  defendant  to  this  agent  with  ref- 
erence to  the  loss  under  the  policy  sued  upon.  In  none  of  them 
do  we  find  any  recognition  by  the  defendant  or  its  agent  of  any 
liability  to  the  plaintiff,  but,  on  the  contrary,  there  is  in  many 
of  them  a  denial  of  all  liability.  In  the  only  two  letters  re- 
ceived by  plaintiff  the  liability  of  the  defendant  is  expressly 
denied,  for  the  reason  therein  stated  that  he  had  failed  to  com- 
ply with  this  condition  of  the  policy.  The  evidence  upon  this 
point,  in  our  opinion,  was  not  as  forceful  as  it  was  in  the  case 
of  Insurance  Co.  vs.  Allen,  supra,  in  which  this  court  held,  as  a 
matter  of  law,  there  was  no  waiver  of  the  breach  of  the  con- 
ditions and  covenants  of  the  policy.  What  we  have  said  ren- 
ders it  unnecessary  to  consider  the  rulings  upon  the  pleadings 
in  the  cause.  The  evidence  being  without  dispute  upon  the 
two  propositions  discussed  by  us,  there  was  no  error  committed 
by  the  trial  court  of  which  the  plaintiff  or  defendant  can  com- 
plain.   Judgment  affirmed  on  each  appeal. 


Digitized  by 


Google 


950  Supreme  Court  cf  Colorado.  [Nov.^ 


SUPREME  COURT  OF  COLORADO. 


BRITISH  AMERICA  A8SUR.  CO. 

V8, 

COOPER.* 

The  agODts  of  the  company  were  also  engaged  by  inaared  to  superintend  the 
erection  of  his  bmldin^,  insore  it,  and  collect  the  rents.  On  its  com- 
pletion they  obtained  his  consent  to  insare  in  companies  they  expected 
to  represent,  and  did  so,  retaining  the  policies ;  but  on  beinff  notined  to 
cancel  they  did  not  notify  the  msnred  or  retnm  to  him  the  unearned 
premium  which  had  been  forwarded  to  tbem,  while  canceling  the  policy. 

Held,  That  as  to  the  insurance  they  were  agents  of  the  companies  and  notice 
to  them  was  not  notice  to  the  insured. 

Statement  of  facts  by  Gabbebt,  J. 
This  action  was  originally  brought  by  Job  A.  Cooper,  to  re- 
cover for  the  loss  of  a  building  destroyed  by  fire,  upon  which 
plaintiff  in  error  had  issued  a  policy  of  insurance  which  would 
not  expire  by  limitation  until  after  date  of  loss.  Since  the 
case  was  brought  to  this  court,  the  defendant  in  error  has  de- 
parted this  life,  and  his  executrix  has  been  substituted  in  his 
place.  Two  defenses  to  the  action  were  interposed  by  plaintiff 
in  error:  First,  that  the  policy  was  null  and  void,  because  its 
local  agents,  through  whom  the  insurance  was  effected,  were 
also  the  agents  of  assured  with  respect  to  making  the  contract 
of  insurance,  and  empowered  to  act  in  all  matters  relating 
thereto,  which  relationship  was  unknown  to  the  company  until 
after  the  destruction  of  the  building;  second,  that  the  policy 
was  canceled  in  accordance  with  its  provisions,  the  unearned 
premium  returned,  and  the  policy  surrendered  to  it,  before  the 
loss.  To  these  defenses  a  replication  was  filed,  putting  in  issue 
their  averments.  Upon  the  trial  of  the  cause  the  uncontro- 
verted  evidence  was  to  the  effect  that  the  agents  of  the  com- 
pany were  the  agents  of  assured  in  the  erection  of  the  building 
in  question,  and  also  for  the  purpose  of  renting  it  and  collecting 
the  rents.  In  response  to  a  general  question  respecting  the 
duties  of  these  agents  in  so  far  as  they  were  authorized  to  rep- 
resent the  assured,  he  replied:  "♦  ♦  ♦  To  procure  insur- 
ance ♦  ♦  ♦  and  collect  the  rents."  With  respect  to  the 
insurance  represented  by  the  policy  upon  which  this  action  is 
brought,  the  uncontradicted  evidence  is:  That,  after  the  build- 

*  D«oi8ioii  rendered,  Oot  2, 1899. 
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ing  was  completed,  assured  instructed  these  agents  to  procure 
insurance  upon  it.  That  they  informed  him  that  they  expected 
within  a  short  time  to  secure  the  agency  of  one  or  more  com- 
panies, and  requested  him  to  permit  them  to  insure  in  the  com- 
panies which  they  might  so  represent,  to  which  he  assented. 
This  evidence  was  received  over  the  objection  of  plaintiff  in 
error.  That  later  they  were  appointed  the  representatives  of 
the  company,  and,  in  pursuance  of  the  understanding  with  the 
owner  of  the  building,  issued  its  policy,  and  received  the  pre- 
mium by  retaining  from  moneys  collected  as  rent  the  amount 
thereof.  That  subsequently  the  company  concluded  to  with- 
draw its  business  from  the  town  in  which  this  property  was 
situated,  and  notified  the  agents  who  had  issued  the  policy  to 
cancel  it  in  accordance  with  its  terms  on  this  subject,  the  un- 
earned premium  being  returned  to  them  by  the  representative 
of  the  company  who  sent  them  this  notice,  in  response  to 
which  they  replied  they  would  issue  the  required  notice  as  re- 
quested. That  they  canceled  the  policy,  which  had  remained 
in  their  possession,  and  forwarded  it  to  the  representative  of 
the  company  who  was  in  immediate  authority  over  them,  re- 
tained the  unearned  premium,  but  did  not  credit  it  to  the  as- 
sured, or  notify  him  regarding  the  cancellation.  Within  a 
short  time  thereafter  the  building  was  destroyed  by  fire.  It 
appears  that  the  company  had  no  knowledge  of  the  relation- 
ship existing  between  the  assured  and  their  local  agents, 
through  whom  the  policy  was  issued.  On  this  testimony  the 
court  instructed  the  jury  to  return  a  verdict  for  the  plaintiff, 
which  was  accordingly  done.  From  the  judgment  entered 
thereon  the  company  brings  the  case  here  on  error. 

Sylvesteb  G.  Williams,  for  Plainliffin  Error, 
A.  E.  Pattison,  for  Defendant  in  Error. 

Gabbert,  J.  (after  stating  the  facts). 
From  the  errors  assigned  and  argued  by  counsel  for  plaintiff 
in  error  the  disposition  of  this  cause  depends  upon  the  answer 
to  these  propositions:  Were  the  agents  who,  on  behalf  of  the 
company,  issued  the  policy,  also  the  agents  of  the  assured  for 
the  purpose  of  effecting  this  insurance?  Was  the  evidence  of 
the  assured  with  respect  to  his  conversation  with  these  agents 
about  insuring  the  property  in  companies  which  they  might 
subsequently  represent,  prior  to  the  time  they  represented  the 
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company,  competent?  Was  tbe  notice  of  the  company,  to  its 
agents  who  issued  this  policy,  to  cancel  it,  notice  to  the  as- 
sured? It  is  contended  by  counsel  for  plaintiff  in  error  that, 
if  either  should  be  answered  in  the  affirmative,  the  court  erred 
in  peremptorily  instructing  the  jury  to  return  a  verdict  in 
favor  of  the  assured;  but  we  unhesitatingly  answer  each  of 
them  in  the  negative.  The  authority  of  these  agents,  with  re- 
spect to  this  transaction,  in  so  far  as  they  represented  the  as- 
sured, was  limited  to  supervising  the  construction  of  the  build- 
ing, leasing  it,  and  collecting  the  rents.  True,  the  assured  does 
state,  in  speaking  of  their  authority,  that  they  were  his  agents 
for  the  purpose  of  procuring  insurance  and  collecting  rents, 
and,  if  this  were  all  the  evidence  on  the  subject,  perhaps  it 
might  be  successfully  contended  that  they  were  also  his  agents 
for  the  purpose  of  effecting  insurance;  but  the  facts  regarding 
this  transaction  must  be  limited  to  those  bearing  directly  upon 
it.  When  he  instructed  them  to  prot^ure  insurance,  and  was 
informed  that  within  a  short  time  they  expected  to  represent 
insurance  companies  in  which  they  requested  the  privilege  of 
writing  it,  and  were  advised  that  this  would  be  satisfactory 
(and  regarding  this  there  is  no  controversy),  such  an  arrange- 
ment was  nothing  more  or  less  than  a  request  upon  the  part  of 
the  owner  of  the  building  to  the  company,  which  subsequently 
insured  it  through  these  agents,  to  issue  a  policy  of  insurance; 
and  when  the  latter  acted  on  this  suggestion  they  did  so  as  the 
representatives  of  the  company  issuing  the  policy.  This  did 
not  constitute  them  dual  agents  for  the  purpose  of  procuring 
insurance.  As  agents  to  lease  the  building  and  collect  rents, 
no  duty  was  imposed  upon  them  inconsistent  with  or  in  con- 
flict with  that  which  they  owed  plaintiff  in  error  with  respect 
to  the  insurance  under  the  circumstances  narrated.  The  evi- 
dence of  the  assured  relative  to  the  arrangement  between  him- 
self and  the  agents  regarding  the  insurance  of  this  property 
was  competent  for  the  purpose  of  showing  for  whom  they 
acted  in  effecting  it.  In  procuring  this  insurance  they  had  not 
acted  as  brokers  for  the  assured,  but  as  the  agents  of  the  com- 
pany; and  when  it  notified  them  to  cancel  the  policy  it  was 
their  duty  to  notify  the  assured,  for  the  obvious  reason  that 
with  respect  to  this  insurance  they  were  not  his  agents,  had  no 
authority  or  control  over  it,  and,  therefore,  notice  to  them  was 
not  notice  to  the  assured,  The  latter  had  no  notice  of  the  can- 
cellation until  after  the  loss.     The  fact  that  the  policy  had  not 


Digitized  by 


Google 


1899.]  Imvrance  Compani&i  vs.  Pekor.  958 

been  delivered  to  him  by  the  agents  of  the  company,  but  re- 
mained in  their  possession,  did  not  vest  them  with  any  author- 
ity over  it,  or  make  them  his  agents,  in  so  far  as  the  insurance 
was  concerned.  It  is  also  urged  by  counsel  for  plaintiff  in 
error  that  assured  is  estopped  from  now  claiming  that  the 
agents  of  the  company  were  not  also  his  agents  for  the  pur- 
pose of  receiving  notice  of  the  cancellation.  The  answer  to 
this  suggestion  is  that  respecting  this  insurance  they  were  not 
his  agents.  There  is  nothing  in  the  record  to  indicate  that  it 
was  in  any  manner  misled  by  any  relation  between  their  rep- 
resentatives and  the  assured.  On  the  contrary,  they  knew 
nothing  of  this  relation,  and  in  directing  them  to  cancel  the 
policy  it  did  not  pretend  that  thereby  it  was  notifying  the 
assured,  but  simply  directing  its  agents  to  do  a  specific  act  in 
its  behalf,  which  they  failed  to  perform,  but  which  they  ad- 
vised their  principal  they  would.  There  is  nothing  in  the 
record  invoking  the  doctrine  of  estoppel.  Under  the  undis- 
puted facts,  the  policy  was  in  full  force  and  effect  when  the 
loss  occurred,  and  the  trial  court  was  clearly  right  in  directing 
the  jury  to  return  a  verdict  for  the  defendant  in  error.  Its 
judgment  is  affirmed.     Affirmed. 


SUPREME  COURT  OF  GEORGIA. 


FIREMAN8  FUND  INS.  CO. 

V8, 

PEKOR. 


SUN  MUT.  INS.  CO. 

V8, 

SAME.* 

It  is  not  essential  to  the  validity  of  a  policy  of  fire  insurance,  issued  in  re- 
newal of  one  previously  taken  out  by  the  insured,  that  he  should  ^ay  in 
cash  the  renewal  premium,  provided  the  agent  of  the  company,  with  its 
express  or  implied  assent,  himself  pays,  or  undertakes  to  become  re- 
sponsible to  it  for,  such  premium,  in  order  that  credit  may  be  extended 
to  the  insured.  Nor,  under  such  circumstances,  is  it  necessary  that  there 
should  be  manual  delivery  of  the  policy  to  the  insured  before  a  loss  by 
fire  occurs,  where  the  policy  has  actually  been  issued  by  the  company, 
and  is  simply  retained  by  &e  agent  for  his  individual  protection  until 
reimbursed  by  the  insured. 

*  Decision  rendered,  Not.  19, 1898.    Syllabot  by  the  Ooart. 
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A  Btipulation  in  snch  a  policy  to  the  effect  that,  should  the  inBored  fail  to 
comply  with  a  covenant  on  hie  part  to  "at  all  times  maintain  a  total 
insnranoe  upon  the  property  insured  *  *  *  of  not  less  than  75  per 
cent  of  the  total  casn  valne  thereof/'  he  shall  be  deemed  to  be  "  a  coin- 
surer  to  the  extent  of  the  deficiency,  and  in  that  event  shall  bear  iiis 
*  •  •  proportion  of  any  loss  occurring  under  this  policy,"  is  not  in  con- 
travention of  section  2110  of  the  CivU  Code,  which  provides  that  ''all 
insurance  companies  shall  pay  the  full  amount  of  loss  sustained  upon  the 
property  insured  by  them,  provided  saidTamount  of  loss  does  not  exceed 
the  amount  of  insnranoe  expressed  in  the  policy,''  and  which  declares 
that  "all  stipulations  in  such  policies  to  the  contrary  shall  be  null  and 
void." 

C.  J.  Thornton  and  King  &  Spalding,  for  Plaintiffs  in  Error. 
W.  A.  WiMBiflH  and  E.  D.  Bubts,  f*tr  Defendant  in  Error, 

Fish,  J. 

By  agreement  between  counsel,  these  two  cases  were  con- 
solidated and  argued  together  before  this  court,  as  the  con- 
trolling question  presented  for  decision  is  common  to  both. 
Aside  from  this  question,  we  find  it  necessary  to  deal  specially 
with  one  only  of  the  various  points  raised  by  the  plaintiffs  in 
error,  none  of  the  others  being  oi  sufficient  merit  or  import- 
ance to  require  notice.  Before  undertaking  to  discuss  the  main 
issue  involved,  we  shall  direct  our  attention  to  the  minor  ques- 
tion last  referred  to,  which  is  made  in  but  one  of  the  cases  now 
before  us. 

1.  It  was  strenuously  insisted  by  counsel  for  the  insurance 
company  that,  under  the  circumstances  detailed  in  the  plain- 
tiff's petition,  no  valid  and  binding  policy  had  been  issued  to 
him  by  the  Firemans  Fund  Insurance  Company,  for  the  reason 
that  its  agent  had  no  authority  to  extend  credit  to  the  plaintiff, 
and,  up  to  the  time  the  loss  by  fire  occurred,  he  had  paid  no 
portion  of  the  premium,  which  was  the  sole  consideration  mov- 
ing to  the  company  under  the  contract  sought  to  be  enforced. 
In  this  connection  exception  is  taken  to  the  overruling  of  a 
general  demurrer  to  the  plaintiff's  petition,  and  error  is  as- 
signed upon  various  portions  of  the  charge  of  the  court  bearing 
upon  this  issue.  In  point  of  fact,  the  plaintiff's  petition  al- 
leged, certainly  with  sufficient  clearness  to  withstand  a  gen- 
oral  demurrer,  an  arrangement  with  a  general  agent  of  the 
company,  the  effect  of  which  was  to  create  a  contract  in  all 
essential  respects  alike  to  that  indicated  in  the  first  headnote. 
No  new  question  is,  therefore,  presented  for  determination,  for 
the  contention  above  outlined  is  effectually  disposed  of  by  the 
decision  of  this  court  in  the  case  of  Mechanics'  &  Traders'  Ins. 
Co.  vs.  Mutual  Real  Estate  &  Building  Ass'n  (98  Ga.,  262),  the 
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facts  of  which  were  similar  to  those  appearing  in  the  case  at 
bar.  We  need  only  add,  therefore,  that  the  law  as  there  laid 
down  was  correctly  announced  in  the  instructions  given  by  the 
court,  of  which  complaint  is  now  made. 

2.  It  appears  that  each  of  the  instruments  upon  which  suit 
was  brought  contained  the  following  recital  and  stipulation: — 

"It  is  a  part  of  the  consideration  of  this  policy,  and  the 
basis  upon  which  the  rate  of  premium  is  fixed,  that  the  as- 
sured shall  at  all  times  maintain  a  total  insurance  upon  the 
property  insured  by  this  policy  of  not  less  than  75  per  cent 
of  the  total  cash  value  thereof,  as  covered  under  the  several 
items  of  this  policy,  and  that,  failing  to  do  so,  the  assured 
shall  become  a  coinsurer  to  the  extent  of  the  deficiency,  and 
in  that  event  shall  bear  his  or  her  or  their  proportion  of  any 
loss  occurring  under  this  policy.'' 

The  question  presented  for  decision  is  whether  or  not  this 
stipulation  is  properly  to  be  regarded  as  repugnant  to  the  act 
of  November  23,  1895,  now  embodied  in  section  2110  of  the 
Civil  Code,  the  material  provisions  of  which  kre  quoted  in  the 
second  headnote.  In  the  argument  here,  counsel  for  the  plain- 
tiffs in  error  undertook  to  explain  that  the  purpose  of  this  act 
was  to  declare  invalid  a  stipulation  which  had  previously  been 
inserted  in  fire  insurance  polices,  to  the  effect  that,  irrespect- 
ive of  the  amount  named  in  the  policy  as  the  extent  to  which 
the  holder  was  ostensibly  insured,  no  recovery  should  be  had 
thereunder  for  a  sum  greater  than  three-fourths  of  the  sound 
value  of  the  property  destroyed.  W'e  cannot,  however,  take 
judicial  cognizance  of  what  stipulations  it  was  customary  to 
incorporate  in  such  policies  prior  to  the  passage  of  the  act  of 
1896,  in  order  that  we  may  thus  be  able  to  arrive  at  the  real  or 
supposed  evil  at  which  the  statute  was  aimed.  Disregarding, 
therefore,  the  contention  above  stated,  we  conclude,  from  an 
examination  of  the  terms  of  the  act  itself,  read  in  the  light  of 
the  law  then  obtaining,  that  its  purpose  was  to  declare  void 
every  stipulation  whatsoever,  the  practical  operation  of  which 
would  be  to  defeat  a  recovery  for  the  full  loss  sustained,  pro- 
vided the  same  was  not  in  excess  of  the  amount  named  in  the 
face  of  the  policy,  and  provided,  further,  that  the  insurer  had 
undertaken  to  assume  alone  the  entire  risk  incident  to  an  in- 
surance against  fire  of  the  property  destroyed.  We  add  the 
latter  proviso,  although  it  is  not  to  be  found  in  the  act  under 
discussion,  for  the  following  reasons:  Section  2109  of  the  Civil 
Code  provides: — 
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"The  asflured  may  recover  the  full  amount  of  his  loss:  pro- 
vided, the  same  is  within  the  amount  insured.  If  he  has 
several  policies  on  the  same  property,  the  recovery  from  each 
company  will  be  pro  rata  as  to  the  amount  insured." 

The  provisions  of  this  section  were  of  force  when  the  act  of 
1895  was  passed.  Code  1882,  §  2814.  Not  having  been  thereby 
repealed,  expressly  or  by  necessary  implication,  they  occupy 
their  present  position  in  our  new  Code,  and  are  therefore  to  be 
considered  in  connection  with  section  2110,  which  sets  forth  in 
substance  the  terms  of  that  act.  Construing  this  latter  sec- 
tion together  with  the  one  which  precedes  it,  the  conclusion  is 
irresistible  that  there  was  no  intention  on  the  part  of  the  legis- 
lature to  declare  that,  notwithstanding  there  were  several 
policies  covering  the  same  property,  the  assured  could  never- 
theless, in  the  event  of  its  total  or  partial  destruction,  recover 
from  each  company  the  face  value  of  the  policy  issued  by  it,  if 
the  damage  by  fire  suffered  was  equal  thereto,  regardless  of  the 
question  whether  the  aggregate  amount  recovered  from  all  the 
companies  was,  or  was  not,  out  of  all  proportion  to  the  amount 
which  would  indemnify  the  assured  against  the  loss  sustained 
by  him.  It  has  long  been  the  settled  policy  of  this  State  that 
wagering  contracts  are  not  to  be  tolerated.  Section  3668  of 
the  Civil  Code,  the  provisions  of  which  have  been  of  force  for 
over  a  quarter  of  a  century,  declares  unequivocally  that  all 
such  contracts  shall  be  void.  As  was  held  by  a  majority  of  this 
court  in  Bank  vs.  Loh  (Ga.),  the  object  of  all  legitimate  insur- 
ance is  to  secure  indemnity  only,  and  a  policy  of  life  insurance 
which  contemplates  anything  beyond  indemnity  is  a  mere 
wager.  Beyond  all  doubt,  "to  indemnify  the  assured  against 
loss,"  not  to  arbitrarily  pay  him  the  face  value  of  the  policy  in 
the  event  of  damage  by  fire  to  the  property  insured,  is  essen- 
tially the  only  office  a  policy  of  fire  insurance  can  legally  per- 
form: Civ.  Code,  §  2089.  Accordingly  it  is  apparent  that  we 
are  not  at  liberty  to  assume  that  the  general  assembly  in- 
tended that  the  act  of  1S95  should  be  given  a  construction 
which  would  result,  in  the  case  of  coinsurance  on  the  property 
insured,  in  a  recovery  against  each  company  of  the  full  amount 
of  its  policy,  where  the  damage  by  fire  suffered  was  in  excess 
thereof,  but  far  below  the  aggregate  amount  of  the  face  value 
of  all  the  policies  held  by  the  assured.  On  the  contrary,  we 
are  constrained  to  hold  that  the  act  in  question  was  intended 
to  be  read  in  connection  with  the  provisions  of  section  2109,  as 
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we  have  accordingly  done.  That  this  section  does  not  stand 
repealed  is  evidenced  by  the  fact  that  the  legislature,  in  adopt- 
ing our  present  Code,  allowed  it  to  take  a  place  therein,  and  to 
be  immediately  followed  by  the  provisions  of  the  act  of  1895, 
ander  one  general  head,  devoted  to  a  codification  of  the  various 
existing  laws  relating  to  "fire-insurance  contracts."  Surely, 
where  several  companies  together  carry  a  common  risk,  each  in 
proportion  established  by  the  face  of  its  policy  as  compared 
with  the  total  amount  of  the  insurance  effected,  no  greater  sum 
than  its  pro  rata  share  of  the  loss  sustained  can  be  recovered 
by  the  assured  from  any  one  of  such  companies.  Indeed,  no 
.  recovery  at  all  can  be  had  from  a  given  company,  unless  neces- 
sary to  indemnify  the  assured;  so,  if  he  has  effected  insurance 
with  seven  companies,  for  instance,  and  six  of  them  discharge 
in  full  his  just  cla^m,  the  liability  of  the  seventh  company  will 
be  to  its  coinsurers,  not  to  the  assured  himself:  Insurance  Co. 
vs.  Gwinn,  88  Ga.,  65. 

Coinsurance  being,  then,  expressly  recognized  by  our  Code 
as  entirely  legitimate  and  proper,  it  is  pertinent  to  inquire  into 
the  nature  of  the  contract  by  w^hich  the  same  may  be  effected. 
The  doctrine  as  to  contribution  between  coinsurers  is  based 
upon  the  ground  that  **  where  several  policies  in  different  offices 
insure  the  same  party  upon  the  same  subject-matter  against 
the  same  risk,  as  there  can  be  but  one  loss  and  one  indemnity, 
the  several  offices,  as  between  themselves,  must  contribute  pro- 
portionably  to  the  loss,  though  each  is  liable  to  the  insured  for 
the  entire  loss,  unless  there  is  a  special  agreement  that  each 
shall  be  liable  only  for  its  proportional  part.  The  several  in- 
surers are  regarded  as  if  they  were  one,  each  standing  as  a  co- 
surety with  the  other,  according  to  the  amount  which  he  undel*- 
takes,  just  as  if  all  had  underwritten  the  same  policy.  To 
avoid  circuity  of  action,  the  pro  rata  limitation  was  intro- 
duced:" 2  May,  Ins.,  §  434.  In  this  State  it  is  unnecessary  for 
a  coinsurer  to  stipulate  with  the  assured  against  liability  for 
the  entire  loss;  for  it  is  expressly  provided  by  law  that,  in  the 
event  the  latter  "  has  several  policies  on  the  same  property,  the 
recovery  from  each  company  will  be  pro  rata  as  to  the  amount 
insured:"  Civ.  Code,  §  2109.  Reduced  to  its  legitimate  analy- 
sis, the  contract  between  the  assured  and  the  coinsurers  ap- 
pears to  be  as  follows:  No  one  of  the  latter  assumes  the  entire 
risk,  and  consequently  can  in  no  event  be  called  upon  to  pay 
the  entire  loss.    They  combine  to  carry  the  whole  risk,  and  to 
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assume  responsibility  for  any  indemnity  which  may  justly  be 
demanded.  Each  bears  only  such  a  proportion  of  the  risk  as 
he  contracts  to  undertake,  and  his  pro  rata  of  the  indemnity  to 
which  the  assured  is  entitled  in  case  of  loss  should  be  meas- 
ured accordingly.  For  instance,  suppose  the  owner  of  property 
worth  $20,000  desired  to  place  thereon  insurance  to  the  amount 
of  $15,000,  and,  while  no  one  of  three  companies  was  willing  to 
assume  the  whole  risk,  each  readily  agreed  to  share  an  equal 
proportion  thereof,  and  thus  become  responsible  for  one-third 
of  any  loss  which  might  occur  not  in  excess  of  the  total  amount 
of  the  insurance  issued  in  accordance  with  such  an  arrange- 
ment. Clearly,  in  such  a  case,  it  could  not  be  said  that  the  con- 
tract was  in  its  essence  vicious,  or  violative  of  the  policy  of  the 
law  as  declared  by  the  act  of  1895,  which  apparently  seeks  to 
hold  an  insurer  liable  to  the  extent  of  the  face  of  the  policy, 
where  the  loss  incurred  is  equal  to  or  exceeds  the  amount 
therein  stated,  whenever  he  undertakes  to  assume  alone  the  en- 
tire risk,  and  exacts  premiums  upon  that  basis.  Again,  sup- 
pose a  company,  declining  to  assume  the  entire  risk,  agreed  to 
undertake  the  liability  of  a  coinsurer  to  the  extent  of  one-third 
of  the  risk,  with  the  express  understanding  that,  if  the  assured 
failed  to  comply  with  an  undertaking  on  his  part  to  procure 
other  companies  willing  to  assume  the  remaining  two-thirds  of 
the  risk,  he  himself  should  be  considered  as  carrying  that  pro- 
portion of  the  same,  and  in  no  event  should  the  company's 
liability  exceed  its  just  pro  rata  of  the  losses,  to  wit,  one-third 
thereof, — a  proportion  exactly  corresponding  with  the  measure 
of  risk  the  company  was  paid  to  assume.  Such  a  contract 
would  seem  to  be  far  from  iniquitous.  If  a  perfected  arrange- 
ment for  coinsurance  is  beyond  reproach,  why  may  not  parties 
legitimately  contract  with  a  view  to  bringing  about  an  arrange- 
ment of  this  kind,  and  stipulate  that  the  insurance  issued  shall 
be  upon  that  basis,  instead  of  upon  the  plan  upon  which  single 
policies  are  ordinarily  issued?  We  understand  the  stipulation 
contained  in  the  policies  now  under  consideration  to  have  no 
other  object  than  to  evidence  an  agreement  between  insurer 
and  assured  that  the  former  should  occupy  the  position  of  a  co- 
insurer  undertaking  to  assume  only  a  fractional  part  of  the 
risk,  and,  therefore,  liable  for  no  greater  proportion  of  any  loss 
which  might  occur. 

It  is  urged  by  counsel  for  the  defendants  in  error  that  this 
stipulation  is  intended  to  operate  as  an  evasion  of  the  law,  and 
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is  a  mere  subterfuge  to  which  insurance  companies  have  re- 
sorted. If  the  requirement  imposed  upon  the  assured  of  keep- 
ing up  additional  insurance  to  a  given  amount  were  one  with 
which  it  would  be  impossible  or  extremely  difficult  for  him  to 
comply,  there  would  be  a  great  deal  of  force  in  the  suggestion 
of  counsel.  But  we  do  not  understand  that  it  is  at  all  imprac- 
ticable or  difficult  for  the  owner  of  property  which  is  a  fair  risk 
to  obtain  insurance  "of  not  less  than  75  per  cent  of  the  total 
cash  value  thereof."  At  any  rate,  we  are  not  judicially  in- 
formed that  such  a  requirement  may  not  readily  be  met,  and 
are  not,  therefore,  in  a  position  to  say  it  is  obviously  so  unrea- 
sonable as  to  indicate  a  purpose  on  the  part  of  the  insurer  to 
place  the  assured  in  a  situation  where  he  cannot  comply  with 
his  obligations,  in  order  that  nonfulfilment  thereof  may  be 
urged  as  a  reason  why  the  amount  of  recovery  under  the  policy 
should  be  reduced  below  the  sum  therein  specified  as  the  limit 
of  liability.  Had  the  assured  in  the  present  case  complied 
with  his  covenant  to  carry  a  total  insurance  of  75  per  cent  of 
the  value  of  the  property  insured,  clearly  he  could  claim  of  the 
insurance  companies  who  issued  policies  on  this  express  under- 
standing and  condition  only  their  pro  rata  of  the  loss  sus- 
tained. He  offers  no  excuse  whatever  for  his  failure  to  comply 
with  this  solemn  agreement.  To  allow  him  to  profit  by  his 
breach  of  covenant  would  be  to  permit  him  to  take  advantage 
of  his  own  wrong.  He  appears  in  this  court,  not  as  one  who  can 
lay  any  claim  to  having  conscientiously  tried  to  comply  with 
his  legal  and  moral  obligations  under  a  contract  to  which  he 
voluntarily  assented,  but  in  the  attitude  of  one  who  seeks  to 
evade  and  override  his  agreement  upon  the  ground  that  the 
policy  of  the  law  prohibited  his  entering  into  the  same,  and 
accordingly  he  is  not,  in  strict  law,  bound  thereby.  This  in- 
clines us,  without  reluctance,  to  administer  the  law  as  we  find 
it,  in  its  strict,  technical  sense.  The  act  of  1895,  being  in  re- 
straint of  the  common-law  right  of  freedom  to  contract,  is  not 
to  be  extended  by  imputation  beyond  its  precise  terms.  After 
careful  consideration,  we  are  not  prepared  to  hold  that  it  com- 
prehends and  prohibits  such  a  stipulation  as  that  with  which 
we  have,  in  the  present  litigation,  been  called  upon  to  deal. 
Judgment  reversed.  All  the  justices  concurring,  except 
Lumpkin,  P.  J.,  and  Little,  J.,  absent  on  account  of  sickness. 
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UNITED  STATES  CIRCUIT  COURT. 

N.  D.  Iowa,  W.  D. 


McMASTER 

V8. 

NEW  YORK  LIFE  INS.  CO.* 

A  policy  of  life  iDsuranoe  providing  for  the  payment  of  annual  premiums  by 
the  assured  is  not  a  contract  for  one  year,  with  the  privilege  of  renewal 
from  year  to  year  by  the  payment  of  the  premiums,  but  a  contract  for 
the  life  of  the  assured,  subject  to  forfeiture  and  termination  for  non- 
performance of  its  conditions;  and  it  is  incumbent  on  the  party  pleading 
such  forfeiture  to  clearly  establish  the  defense. 

A  policy  of  life  insurance,  wherein  the  assured  has  no  voice  in  the  selection 
of  terms  used,  must  be  construed  against  the  party  who  prepared  it; 
and,  if  it  contains  provisions  which  are  inconsistent  or  conti«dlctory, 
force  must  be  given  to  those  which  sustain,  rather  than  to  those  which 
would  forfeit,  the  contract. 

Where  an  insurance  policy  is  expressly  based  upon  the  application,  which  is 
made  a  part  thereof,  tht  two  instruments  are  to  be  construed  together  as 
one  contract. 

An  applicant  for  life  insurance,  as  required,  designated  in  the  application 
the  basis  upon  which  the  premiums  should  be  computed;  that  they  should 
be  payable  annually,  and  that  the  policy  should  not  go  into  effect  until 
the  first  premium  was  paid.  The  application  was  accepted,  and  a  policy 
issued  thereon,  which  expressly  made  the  application  a  part  thereof,  and 
to  which  the  application  was  attached.  The  policy  was  dated  December 
18,  1893,  and  was  delivered,  and  the  full  premium  for  one  year  at  the 
designated  rate  paid,  on  December  26th.  It  contained  a  provision,  how- 
ever, that  the  suosequent  annual  premiums  should  become  due  and  pay- 
able on  the  12th  of  each  December, — the  date  of  the  application ;  but 
such  provision  was  not  called  to  the  attention  of  the  assured,  and  he  did 
not  in  fact  read  the  policy,  being  told  by  the  agent  that  it  was  in  accord- 
ance with  the  application.  The  policy  fnrther  provided  that  a  i^race  of 
one  month  shonia  be  allowed  in  the  payment  of  subsequent  premiums  by 
the  payment  of  interest,  and  that  during  such  month  the  preminm  and 
interest  should  be  considered  a  debt  due  the  company,  and  deducted  from 
the  amount  of  the  policy  in  case  of  death.  The  assured  died  on  the 
morning  of  January  18,  1895,  not  having  paid  any  fnrther  premiums. 
Heldj  that,  admitting  the  force  between  the  parties  of  a  custom  of  the 
company  to  make  the  date  of  the  first  payment  relate  back  to  the  date  of 
the  policy,  the  provision  that  further  premiums  should  become  payable 
on  December  12th  was  inconsistent  with  the  application,  and  of  the 
fnrther  provision  of  the  policy  itself,  that  the  payments  should  be 
annual,  and  could  not  be  enforced ;  that,  the  assured  having  paid  a  full 
year's  preminm,  a  second  payment  was  not  due  until  December  18,  1894, 
and  the  month  of  grace  had  not  expired,  nor  the  policy  become  forfeit- 
able, at  the  time  of  his  death. 

Under  Code  Iowa,  $  1750,  which  makes  the  acts  of  a  solicitor  or  other  agent 
of  an  insurance  company  the  acts  of  the  company,  and  not  of  the  appli- 
cant, a  plaintiff  in  an  action  at  law  on  a  policy  may  show  that  words 
appearing  in  the  application  were  written  by  the  agent  of  the  company 
after  the  application  was  signed  by  the  assured,  and  without  his  knowU 
edge  or  consent,  for  the  benefit  of  the  agent  himself. 

•  DecUion  rendered,  Nov.  7, 1898.    From  Federal  Reporter, 
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A  olanse  in  an  application  for  life  insoTance  reqoesting  that  the  policy 
issaed  thereon  shall  he  dated  as  of  the  date  of  the  application,  even  if 

hindinff  on  the  applicant,  cannot  he  invoked  hy  the  company  to  sapport 
a  provision  inserted  in  the  policy  making  the  second  annual  preminm 
payable  one  year  from  the  date  of  the  application,  where  the  request  was 
not  complied  with  and  the  policy  bears  a  later  date. 

The  acceptance  of  a  life  insurance  policy  by  an  assured  does  not  hind  him, 
as  an  asseut  to  provisions  which  conflict  with  the  application,  which  is 
also  made  a  part  thereof,  when  his  attention  is  not  called  to  the  variance, 
and  he  accepts  the  policy  without  reading,  on  the  assurance  of  the  agent 
of  the  company  that  it  is  in  exact  accordance  with  the  application. 

Where  an  assured  was  allowed  hy  a  life  insurance  policy  a  term  of  grace, 
after  a  premium  became  payable,  within  which  payment  might  be  made, 
and  during  which  the  policy  was  not  forfeitable,  and  the  assured  dies 
within  sucn  term  without  having  made  the  payment,  it  is  immaterial  to 
a  right  of  recovery  on  the  policy  whether  or  not  he  intended  to  make  the 
payment. 

By  written  stipulation  duly  signed  and  filed,  the  parties  to 
this  action  waived  a  jury  trial,  and  consented  to  try  the  case 
before  the  court;  and,  the  evidence  having  been  fully  sub- 
mitted, the  court  finds  the  facts  established  by  the  evidence  to 
be  as  follows: — 

(1)  The  plaintiff,  Fred  A.  McMaster,  was,  when  the  suit  was 
brought,  and  }s  now,  the  lawfully  appointed  administrator  of 
the  estate  of  Frank  E.  McMaster,  deceased,  having  been  ap- 
pointed administrator  of  the  named  estate  by  the  Probate 
Court  of  Woodbury  County,  Iowa;  and  furthermore,  said  plain- 
tiff was,  when  this  suit  was  brought,  and  is  now,  a  citizen  of 
the  State  of  Iowa,  and  a  resident  of  Woodbury  County,  Iowa. 

(2)  That  the  defendant,  the  New  York  Life  Insurance  Com- 
pany, was,  when  this  suit  was  brought,  and  is  now,  a  corpora- 
tion.created  under  the  laws  of  the  State  of  New  York;  having 
its  principal  oflice  and  place  of  business  in  the  city  of  New 
York,  in  the  State  of  New  York,  but  being  also  engaged  in 
carrying  on  its  business  of  life  insurance  in  the  State  of  Iowa, 
and  other  States. 

(3)  That  in  December,  1893,  F.  W.  Smith,  an  agent  for  the 
New  York  Life  Ins.  Co.,  residing  at  Sioux  City,  Iowa,  solicited 
Frank  E.  McMaster  to  insure  his  life  in  that  company,  and  as 
an  inducement  to  taking  the  insurance,  pressed  upon  McMaster 
the  provision  adopted  by  the  company,  and  set  forth  in  the  cir- 
cular issued  by  the  company,  and  printed  on  the  back  of  the 
policy  issued  by  the  company,  under  the  heading,  "Benefits 
and  Provisions  Referred  to  in  This  Policy,"  in  the  following 
words:  "After  this  policy  shall  have  been  in  force  three 
months,  a  grace  of  one  month  will  be  allowed  in  payment  of 
subsequent  premiums,  subject  to  an  interest  charge  of  5  per 
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cent  per  annum  for  the  number  of  days  during  which  the  pre- 
miums remain  due  and  unpaid.  During  said  month  of  grace 
the  unpaid  premium,  with  interest  as  above,  remains  an  indebt- 
edness due  the  company;  and,  in  the  event  of  the  death  during 
the  said  month,  this  indebtedness  will  be  deducted  from  the 
amount  of  insurance." 

(4)  Relying  on  the  benefits  of  this  provision,  and  in  the  belief 
that  if  he  accepted  a  policy  of  insurance  upon  his  life  from  the 
New  York  Life  Ins.  Co.,  paying  the  premiums  thereon  annually, 
the  company  could  not  assert  the  right  of  forfeiture  until  13 
months  had  elapsed  since  the  last  payment  of  the  annual  pre- 
mium, the  said  Frank  E.  McMaster  signed  an  application  for 
insurance  in  said  company,  dated  December  12,  1893,  of  the 
form  which  is  made  part  of  the  policies  sued  on,  and  attached 
to  the  petition;  the  same  being  made  part  of  this  finding  of 
facts. 

(5)  In  the  application,  when  signed  by  Frank  E.  McMaster, 
it  was  provided  that  the  amount  of  insurance  applied  for  was 
the  sum  of  |5,000,  to  be  evidenced  by  five  policies,  for  |1,000 
each,  on  the  ordinary  life  table;  the  premium  to  be  payable 
annually. 

(6)  There  now  appears  on  the  face  of  the  application,  inter- 
lined in  ink,  the  words,  "Please  date  policy  same  as  applica- 
tion." These  words  were  not  in  the  application  when  it  was 
signed  by  McMaster,  but  after  the  signing  thereof  they  were 
written  into  the  application  by  F.  W.  Smith,  the  agent  of  the 
New  York  Life  Ins.  Co.,  without  the  know^ledge  or  assept  of 
Frank  E.  McMaster,  and  were  so  written  in  by  the  agent  in 
order  to  secure  to  the  agent  a  bonus  which  the  company 
allowed  the  agents  for  business  secured  during  the  month  of 
December,  1893;  and  it  does  not  appear  that  Frank  E.  McMas- 
ter ever  knew  that  those  words  had  been  written  into  the  appli- 
cation, and  it  affirmatively  appears  that  he  had  no  knowledge 
thereof  when  the  application  was  forwarded  to  the  home  office 
of  the  company,  and  was  acted  on  by  the  company. 

(7)  By  the  express  understanding  had  between  F.  W.  Smith, 
the  agent  of  the  New  York  Life  Ins.  Co.,  and  Frank  E.  McMas- 
ter, when  the  application  for  insurance  was  signed,  it  was 
agreed  that  the  first  year's  premium  was  to  be  paid  by  McMas- 
ter upon  the  delivery  to  him  of  the  policies,  and  that  the  con- 
tract of  insurance  was  not  to  take  effect  until  the  policies  were 
delivered. 
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(8)  The  defendant  company,  at  its  home  office,  in  New  York 
City,  upon  receipt  of  the  application,  determined  to  grant  the 
insurance  applied  for,  and  issued  five  policies,  each  for  the 
aum  of  |1,000,  dated  December  18,  1893,  and  reciting  on  the 
face  thereof  that  the  annual  premium  on  each  policy  was  |21, 
and  forwarded  the  same  to  its  agent,  F.  W.  Smith,  at  Sioux 
City,  Iowa,  for  delivery  to  Frank  E.  McMaster.  These  five 
policies  are  in  the  form  of  the  one  attached  to  the  petition  in 
this  case,  which  is  hereby  made  a  part  of  this  finding  of  fact, 
and  eaCch  policy  contains  the  recital :  "  This  contract  is  made  in 
consideration  of  the  written  application  for  this  policy,  and  of 
the  agreements,  statements,  and  warranties  thereof,  which  are 
hereby  made  a  part  of  this  contract,  and  in  further  considera- 
tion of  the  sum  of  twenty-one  dollars  and cents,  to  be  paid 

in  advance,  and  of  the  payment  of  a  like  sum  on  the  twelfth 
day  of  December  in  every  year  thereafter  during  the  continu- 
ance of  this  policy." 

(9)  The  five  policies,  inclosed  in  envelopes,  on  or  about  De- 
cember 26,  1893,  were  taken  by  F.  W.  Smith,  the  agent  of  the 
defendant  company,  to  the  office  of  Frank  E.  McMaster,  who 
asked  the  agent  if  the  policies  were  as  represented,  and  if  they 
would  insure  him  for  the  period  of  13  months,  to  which  the 
agent  replied  that  they  did  so  insure  him;  and  thereupon  Mc- 
Master paid  the  agent  the  full  first  annual  premium,  or  the  sum 
of  |21,  on  each  policy,  and,  without  reading  the  policies,  he  re- 
ceived them  and  placed  them  away.  .  The  agent  did  not  in  any 
way  attempt  to  prevent  McMaster  from  reading  the  policies, 
and  he  had  the  full  opportunity  for  reading  them,  but  in  fact 
did  not  read  them,  and  accepted  them  on  the  statement  of  the 
agent  of  the  company  as  hereinabove  set  forth. 

(10)  That  not  later  than  November  17,  1894,  notice  was  sent 
to  Frank  E.  McMaster  of  the  coming  due  of  the  premiums  on 
the  policies  issued  to  him  by  the  defendant  company,  in  accord- 
ance with  the  requirements  of  the  statutes  of  the  State  of  New- 
York. 

(11)  The  renewal  receipts  for  the  second  annual  premium  on 
the  five  policies  held  by  Frank  E.  McMaster  in  the  defendant 
company  were  sent  for  collection  to  Mary  A.  Ball,  at  Sioux 
City,  Iowa,  who  on  the  11th  or  12th  day  of  December,  1894, 
called  on  said  McMaster  for  payment  of  the  premiums  in  ques- 
tion. At  that  time  McMaster  declined  making  payment  there- 
on; saying  that  he  had  seen  other  policies  which  promised  bet- 
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ter  results,  and  that  he  did  not  think  he  would  renew  the  insur- 
ance in  the  defendant  company.  Miss  Ball  told  him  the  New 
York  contracts  had  some  nice  provisions,  like  30  days  of  grace, 
and  loans,  and,  in  reply  to  an  inquiry  from  McMaster,  stated 
that  his  policies  entitled  hini  to  the  month's  grace  in  the  pay- 
ment of  the  premiums,  and  that,  as  she  understood  it,  the  grace 
on  the  second  premiums  would  expire  January  11th;  and  Mc- 
Master said,  if  he  concluded  to  keep  any  of  the  insurance,  he 
would  call  and  pay  for  it  before  the  grace  expired. 

(12)  That  in  November  or  December,  1894,  Frank  E.  McMas- 
ter was  examined  for  the  purpose  of  obtaining  life  insurance 
by  the  agents  of  the  ITnion  Central  Ins.  Co.;  it  being  under- 
stood between  the  parties  that  the  policies  were  not  to  issue 
until  in  January,  1895,  and  it  being  the  purpose  of  McMaster 
to  take  one  or  two  thousand  dollars  insurance  in  the  Union 
Central  Co.  at  the  expiration  of  his  insurance  in  the  defendant 
company,  but  also  to  continue  part  of  the  policies  held  in  the 
defendant  company. 

(13)  That  on  or  about  January  15,  1895,  the  agent  of  the 
Union  Central  Co.,  meeting  McMaster  on  the  street  in  Sioux 
City,  told  him  the*  policies  issued  by  the  Union  Central  Co.  had 
been  received,  and  in  reply  McMaster  said:  "All  right.  Just 
hold  them.  There  is  no  hurry  about  them."  And  in  the  same 
conversation  he  stated  that  he  had  other  insurance, — referring 
to  the  policies  in  the  defendant  company. 

(14)  That  the  action  of  Frank  E.  McMaster  shows,  and  the 
court  so  finds  the  fact  to  be,  that  the  said  McMaster  believed 
that  the  policies  issued  to  him  by  the  defendant  company 
would  continue  in  force  for  the  period  of  13  months  from  the 
date  of  the  policies,  and  his  action  with  respect  to  the  policies 
in  the  defendant  company  and  the  proposed  insurance  in  the 
Union  Central  Co.  was  based  upon  and  governed  by  this  belief 
on  his  part. 

(15)  That  Frank  E.  McMaster  died  at  Sioux  City  on  the 
morning  of  January  18,  1895. 

(16)  That  up  to  the  time  of  his  death  the  said  Frank  E.  Mc- 
Master had  not  paid  the  second  year's  premiums  on  the  poli- 
cies issued  to  him  by  the  defendant  company,  nor  have  the 
same  been  paid  since  his  death;  nor  had  the  said  McMaster  re- 
ceived or  paid  for  the  policies  issued  by  the  Union  Central  Co.^ 
and  the  same  had  not  been  delivered  or  become  effectual. 
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(17)  That  due  and  sufficient  notice  and  proofs  of  the  death 
of  said  Frank  E.  McMaster  were  immediately  sent  to  and  re- 
ceived by  the  defendant  company;  and  due  demand  for  the 
payment  of  the  five  policies  sued  on  was  made  by  the  plaintiff, 
as  administrator  of  the  estate  of  Frank  E.  McMaster,  and  re- 
fused by  the  defendant  company  on  the  ground  that  the  poli- 
cies in  question  had  lapsed  and  were  not  in  force  at  the  time  of 
the  death  of  said  Frank  E.  McMaster,  by  reason  of  the  failure 
to  pay  the  second  yearns  premiums  coming  due  on  said  policies. 

(18)  That  the  defendant  company  has  not  paid  said  policies, 
or  any  part  thereof,  and  assuming  the  same  to  be  valid,  there 
is  due  thereon,  November  1,  1898,  the  sum  of  $5,965,  after  de- 
ducting from  the  face  of  the  policies  the  amount  of  the  second 
premiums,  with  interest  thereon  to  March  14,  1895. 

F.  K  Gill  and  Taylor  &  Bubgess,  for  Plaintif. 

W.  E.  Odell  and  Swan,  Lawbenoe  &  Swan,  for  Defendant. 

SmBAS,  D.  J. 
A  suit  in  equity  was  brought  in  this  court  by  the  adminis- 
trator of  the  estate  of  Frank  E.  McMaster  against  the  defend- 
ant insurance  company,  praying  a  re-formation  of  the  policies 
in  question,  on  the  ground  that  the  provision  inserted  therein 
making  the  second  annual  premiums  payable  on  the  12th  day 
of  December,  1894,  was  not  in  accordance  with  the  agreement 
of  the  parties;  and  upon  the  hearing  of  that  case  this  court 
held  that,  under  the  rules  of  construction  applied  to  contracts 
of  this  character,  the  plaintiff  could  recover  at  law  thereon,  but 
as  the  evidence  clearly  proved  that  the  application  signed  by 
McMaster  had  been  changed,  after  he  signed  it,  by  the  inter- 
lineation of  the  words,  "Please  date  policy  same  date  as  appli- 
cation" (this  interlineation  being  made  by  the  agent  of  the 
defendant  company  without  the  knowledge  or  assent  of  Mc- 
Master, which  interlineation,  made  for  the  benefit  of  the  agent 
of  the  defendant  company,  and  against  the  interests  of  the  ap- 
plicant, McMaster,  had  caused  the  defendant,  when  issuing  the 
policies,  to  make  the  second  year's  premium  payable  on  De- 
cember 12, 1894,  although  the  policies  were  dated  December  18, 
and  not  delivered  until  December  26,  1893),  the  policies  ought 
to  be  re-formed  to  accord  with  the  actual  agreement  of  the 
parties:  McMaster  vs.  Insurance  Co.,  78  Fed.,  33.  Upon  ap- 
peal to  the  Circuit  Court  of  Appeals  for  this  circuit,  the  decree 


Digitized  by 


Google 


966  United  States  Circuit  Court.  \_Nav., 

of  re-formation  was  reversed;  that  court  holding  that  the  poli- 
cies, in  the  form  in  which  they  were  delivered,  must  be  held  to 
represent  the  contract  of  the  parties;  the  court  further  expres- 
sing the  opinion  that  no  recovery  could  be  had  thereon  at  law 
or  in  equity:  Insurance  Co.  vs.  McMaster,  30  C.  C.  A.,  532,  87 
Fed.,  63.  The  case  at  law  is  now  before  the  court;  the  ques- 
tion being  whether  a  recovery  can  be  had  upon  the  policies  in 
their  present  form,  and  under  the  facts  now  proven  by  the 
evidence. 

The  policies  are  dated  December  18,  1893.  They  were  de- 
livered, and  one  annual  payment  of  |21  was  then  paid  on  each 
policy.  This  payment  and  the  delivery  of  the  policies  put  in 
force  contracts  for  insurance,  good  not  for  one  year  only,  but 
good  for  the  lifetime  of  McMaster.  Thus,  in  Insurance  CJo.  vs- 
Statham  (93  U.  S.,  24),  it  is  said:  "We  agree  with  the  court  be- 
low that  the  contract  is  not  an  assurance  for  a  single  year, 
with  the  privilege  of  renewal  from  year  to  year  by  paying  the 
annual  premium,  but  that  it  is  an  entire  contract  for  life,  sub- 
ject to  discontinuance  and  forfeiture  for  nonpayment  of  any  of 
the  stipulated  premiums." 

In  Thomson  vs.  Insurance  Co.  (104  U.  S.,  252),  it  is  ruled: 
*' We  do  not  accept  the  position  that  the  payment  of  the  annual 
premium  is  a  condition  precedent  to  the  continuance  of  the 
policy.  That  is  untrue.  It  is  a  condition  subsequent  only,  the 
nonperformance  of  which  may  incur  a  forfeiture  of  the  policy, 
or  may  not,  according  to  the  circumstances.  It  is  always  open 
for  the  assured  to  show  a  waiver  of  the  condition,  or  a  course 
of  conduct  on  the  part  of  the  insurer  which  gave  him  just  and 
reasonable  ground  to  infer  that  a  forfeiture  would  not  be  ex- 
acted." 

Forfeitures  are  not  favored,  either  at  law  or  in  equity;  and 
to  sustain  the  right  to  declare  a  contract,  which  has  gone  into 
effect,  forfeited  by  reason  of  a  subsequent  failure  to  perform 
its  conditions,  it  is  incumbent  on  the  party  pleading  the  for- 
feiture to  clearly  establish  the  defense;  and  in  the  case  of  con- 
tracts like  insurance  policies,  wherein  the  assured  has  no  voice 
in  the  selection  of  the  terms  used,  the  construction  must  be 
against  the  party  who  prepared  the  contract;  and,  further- 
more, if  there  be  found  in  the  policy  provisions  which  are  in- 
consistent or  contradictory,  force  must  be  given  to  those  that 
sustain,  rather  than  to  those  which  would  forfeit,  the  contract. 
Thus,  in  National  Bank  vs.  Insurance  Co.  (95  U.  S.,  673,  678),  it 
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is  ruled:  '^But,  without  adopting  either  of  these  constructions, 
we  rest  the  conclusion  already  indicated  upon  the  broad 
ground  that  when  a  policy  of  insurance  contains  contradictory 
provisions,  or  has  been  so  framed  as  to  leave  room  for  construc- 
tion, rendering  it  doubtful  whether  the  parties  intended  the 
exact  truth  of  the  applicant's  statements  to  be  a  condition 
precedent  to  any  binding  contract,  the  court  should  lean 
against  that  construction  which  imposes  upon  the  assured  the 
obligations  of  a  warranty.  The  company  cannot  justly  com- 
plain of  such  a  rule.  Its  attorneys,  officers,  or  agents  pre- 
pared the  policy  for  the  purpose,  we  shall  assume,  both  of  pro- 
tecting the  company  against  fraud,  and  of  securing  the  just 
rights  of  the  assured  under  a  valid  contract  of  insurance.  It 
is  its  own  language  which  the  court  is  invited  to  interpret,  and 
it  is  both  reasonable  and  just  that  its  own  words  should  be 
construed  most  strongly  against  itself." 

In  this  case,  on  page  675,  it  is  said:  "The  entire  application 
having  been  made,  by  express  words,  a  part  of  the  policy,  it  is 
entitled  to  the  same  consideration  as  if  it  had  been  inserted  at 
large  in  the  instrument.  The  policy  and  application  together, 
therefore,  constitute  the  written  agreement  of  insurance,  and, 
in  ascertaining  the  intention  of  the  parties,  full  effect  must  be 
given  to  the  conditions,  clauses,  and  stipulations  contained  in 
both  instruments.'^ 

In  the  policies  sued  on  in  this  case  the  applications  are  at- 
tached to  the  policies,  and  are  expressly  made  part  thereof, 
and,  therefore,  full  effect  must  be  given  to  the  stipulations  and 
provisions  therein  contained.  It  is  a  familiar  rule  in  the  con 
struction  of  contracts  that  the  court  should,  so  far  as  possible, 
place  itself  in  the  position  the  parties  occupied  when  the  con 
tract  was  entered  into;  and  to  this  end  it  may  follow  the  suc- 
cessive steps  which  the  evidence  proves  were  taken  by  th<; 
parties  themselves  when  entering  into  the  contract  which  is 
before  the  court  for  construction.  The  policies  sued  on  recite 
on  their  face  that  they  are  made  in  consideration  of  the  pro- 
visions of  the  applications,  and  it  is  well  known  that  the  mak- 
ing of  the  application  precedes  the  issuance  of  the  policy;  so 
we  turn  to  it,  in  the  first  instance,  to  ascertain  from  its  pro- 
visions what  the  contract  was  which  the  parties  proposed  to 
enter  into.  The  application  contained  the  usual  questions  as 
to  the  age  of  the  party,  his  previous  condition  of  health,  and 
other  like  matters;  and  then  clause  10  required  a  statement  of 
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the  sum  to  be  insured,  of  the  premiums  payable  (whether  an- 
nually, semi-annually,  or  quarterly),  and  on  what  table  the 
premium  is  to  be  calculated  (whether  on  that  of  ordinary  life, 
endowment,  or  limited  endowment).  The  applicant,  in  the 
mode  pointed  out  on  the  application,  stated  that  he  desired  in- 
surance in  the  sum  of  |5,000,  in  the  form  of  five  policies,  of 
f  1,000  each;  the  premiums  to  be  payable  annually;  the  amount 
thereof  to  be  calculated  on  the  ordinary  life  table;  it  being 
also  stated  that  the  policies  issued  on  these  applications 
should  not  be  in  force  until  the  first  premiums  thereon  were 
paid  to  the  company  or  its  agent.  As  is  well  known,  from  the 
common  custom  of  insurance  companies,  and  as  appears  from 
the  form  of  the  application  prepared  by  the  defendant  com- 
pany, a  choice  is  given  to  the  applicant  to  determine  whether 
the  premiums  are  to  be  paid  at  intervals  of  a  quarter  of  a  year, 
of  a  half  year,  or  yearly;  and  the  amount  of  each  payment  is 
fixed  by  the  selection  made  by  the  applicant.  So,  also,  a  choice 
is  given  to  the  applicant  to  determine  whether  the  payment  of 
premiums  is  to  be  continued  during  the  lifetime  of  the  assured, 
or  is  to  cease  at  the  end  of  a  named  period  of  years;  the  amount 
of  each  premium  being  affected  by  the  choice  made  in  these 
particulars.  When  the  insurance  company  submits  to  the 
party  to  be  insured,  as  was  done  in  this  case,  a  form  of  appli- 
cation which  requires  the  applicant  to  determine  the  table  ac- 
cording to  which  the  amount  of  the  premium  is  to  be  calcu- 
lated, and  also  the  time  when  payable, — whether  quarterly, 
semi-annually,  or  annually, — ^and  the  applicant  makes  his 
selection  in  these  particulars,  and  the  policy  is  issued  upon  the 
basis  of  the  application,  certainly  both  parties  must  be  bound 
thereby.  Thus,  in  this  case,  when  the  company  submitted  the 
application  to  the  assured  for  the  purpose  of  having  him  deter- 
mine whether  the  payments  of  the  premiums  should  be  made 
quarterly,  semi-annually,  or  annually,  and  also  upon  what 
table  of  rates  the  premiums  should  be  calculated,  and  the  as- 
sured, in  the  manner  required  by  the  application  submitted  to 
him,  declared  that  the  premium  was  to  be  paid  annually, — ^the 
amount  to  be  calculated  on  that  basis  by  the  ordinary  life 
table,  — and  thereupon  the  company  issued  the  policy,  making 
this  application  part  of  the  contract  between  the  parties,  what 
was  the  result?  The  agreement  of  the  parties  was  that  the 
first  premium  was  to  be  paid  in  advance;  that  id,  the  contract 
of  insurance  was  not  to  take  effect  until  the  premium  was  paid. 
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It  was  also  agreed  that  the  premiums  were  to  be  paid  annually 
(that  is,  each  subsequent  premium  was  to  become  due  and  pay- 
able after  the  lapse  of  one  year  from  the  time  the  preceding 
premium  became  due),  and  the  amount  of  each  yearly  payment 
was  to  be  calculated  on  the  basis  of  the  ordinary  life  table. 
Naturally  the  next  question  that  would  arise  would  be  as  to 
the  effect  of  a  failure  to  pay  any  of  the  premiums  coming  due 
after  the  policy  had  become  effectual.  Unless  the  contract 
contains  a  provision  authorizing  a  forfeiture  thereof  for  non- 
payment of  premiums,  a  policy  of  life  insurance  which  has  once 
gone  into  effect  will  not  be  terminated  by  the  failure  to  pay 
subsequent  premiums.  In  such  case  the  only  right  the  insur- 
ance company  has  is  to  set  off  against  the  amount  due  on  the 
policy  the  amount  of  the  unpaid  premiums,  with  interest  there- 
on from  the  time  each  payment  came  due.  Hence  it  is  that  the 
life  companies  make  provision  for  forfeiture  for  nonpayment  of 
premiums,  under  certain  terms  and  conditions.  The  evidence 
in  this  case  shows  that  this  question  of  the  right  of  forfeiture 
did.  in  fact,  arise,  and  it  was  answered  by  pressing  on  the  at- 
tention of  McMaster  the  provisions  found  under  the  head  of 
^^  Benefits  and  Provisions  Referred  to  in  This  Policy,"  in  which 
it  is  provided  that  premiums  are  due  and  payable  at  the  home 
office  of  the  company,  or  to  agents  holding  properly  signed  re- 
ceipts; it  being  then  stated: — 

"^'If  any  premium  is  not  thus  paid  on  or  before  the  day 
when  due,  then  (except  as  hereinafter  otherwise  provided), 
this  policy  shall  become  void,  and  all  payments  previously 
made  shall  remain  the  property  of  the  company.  After  this 
policy  shall  have  been  in  force  three  months,  a  grace  of  one 
month  will  be  allowed  in  payment  of  subsequent  premiums, 
subject  to  an  interest  charge  of  5  per  cent  per  annum  for  the 
number  of  days  during  which  the  premium  remains  due  and 
unpaid.  During  saicl  month  of  grace,  the  unpaid  premium, 
with  interest  as  above,  remains  an  indebtedness  due  the  com- 
pany; and,  in  the  event  of  death  during  the  said  month,  this 
indebtedness  will  be  deducted  from  the  amount  of  the  in- 
surance.'' 

When  the  company,  in  the  form  of  the  application  submitted 
to  McMaster,  stated  that  the  policy  would  not  become  binding 
until  the  first  premium  was  paid,  the  company  declared  that 
the  first  premium  must  be  paid  in  advance  (that  is,  at  the  time 
the  policy  would  go  into  effect);  but,  as  to  the  subsequent  pre- 
miums, the  company  gave  McMaster  the  right  to  say  whether 
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they  should  be  made  payable  quarterly,  semi-annually,  or  an- 
nually; and  when  he  made  the  choice,  agreeing  to  pay  the 
same  annually,  that  fixed  the  times  at  which  the  subsequent 
premiums  were  to  come  due;  and  when  the  company  accepted 
this  application,  and  made  it,  not  only  a  part  of,  but  the  very 
basis  of  the  contract  of  insurance,  it  seems  clear  that  the  com- 
pany must  be  bound  by  its  terms.  The  choice  given  to  McMas- 
ter  in  selecting  the  mode  of  payment  of  the  premiums  gave  one 
year  as  the  longest  limit.  He  could  select  a  year,  or  a  less  period; 
that  is,  a  quarter  or  a  half  year.  By  electing  to  pay  the  pre- 
miums annually,  McMaster  indicated  that  his  purpose  was  to 
have  a  year's  interval  between  the  dates  when  payment  could 
be  demanded  of  him;  and  by  issuing  the  policy  on  an  applica- 
tion thus  worded,  by  calculating  the  premiums  on  the  basis  of 
annual  payments,  and  stating  on  the  face  of  the  policy  that  the 
amount  of  the  annual  premium  was  |21  on  each  policy,  and  by 
accepting  that  amount  from  McMaster,  the  company  clearly 
agreed,  on  its  part,  that,  after  the  taking  effect  of  the  policies 
by  the  payment  of  the  first  annual  premium,  the  payment  of 
the  subsequent  premiums  could  only  be  demanded  after  the 
lapse  of  one  year  from  the  date  when  the  preceding  payment 
came  due.  The  company,  by  calculating  the  premiums  on  the 
basis  of  annual  payments,  and  by  demanding  and  accepting 
from  McMaster  one  full  year's  premium  as  the  payment  neces- 
sary to  be  made  to  put  the  policies  in  force,  put  its  own  con- 
struction on  the  application,  and  thereby  showed  that  it  under- 
stood that  it  was  entitled  to  demand  payment  of  the  premiums 
by  yearly  installments  of  121  each;  and  as  McMaster  had,  in 
writing  on  the  face  of  the  application,  stated  that  he  wished 
the  premiums  to  be  made  payable  annually,  there  can  be  no 
doubt  that  both  parties  understood  that  the  first  premium  was 
to  be  paid  ii\  advance,  in  order  to  give  life  to  the  contract,  and 
that  the  subsequent  payments  were  to  be  made  yearly  there- 
after. The  company,  at  its  home  office,  concluded  to  accept 
the  risk,  and  thereupon  issued  five  policies,  dating  them  De- 
cember 18, 1898,  and  forwarded  them  to  Sioux  City,  where  they 
were  delivered  to  McMaster  on  December  26th;  he  paying  the 
first  year's  premiums  on  the  delivery  of  the  policies.  Granting 
the  contention  of  the  company  that,  under  the  usual  practice  in 
such  matters,  the  payment,  although  actually  made  on  the 
26th,  is  deemed  to  have  been  made  on  the  day  of  the  date  of  the 
policies  (that  being  the  time  when  the  company  decided  to  ac- 
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cept  the  risk),  then  the  situation  would  be  this:  On  the  18th  of 
December,  1893,  the  company  entered  into  a  contract  of  insur- 
ance with  McMaster,  in  which  it  was  agreed  that  the  premiums 
were  to  be  paid  annually;  and  the  company  on  the  18th  of  De- 
cember received  the  first  year's  premium  in  full,  and  delivered 
the  policies.  Suppose  at  the  end  of  three  months  the  company 
had  demanded  of  McMaster  the  payment  of  a  further  or  second 
premium;  would  it  not  have  been  open  to  him  to  reply  that  the 
agreement  was  that  the  payments  were  to  be  made  annually; 
that  the  first  payment  had  been  made,  and  the  policy  was  dated 
December  18th,  and,  therefore,  the  next  payment  was  not  due 
or  demandable  until  the  expiration  of  a  year  from  that  date? 
Could  the  company,  in  response  thereto,  be  permitted  to  aver: 
"It  is  true,  when  negotiations  touching  this  insurance  were 
pending  we  required  of  you  to  determine  the  mode  in  which  the 
premiums  were  to  be  calculated  and  to  be  made  payable.  It 
is  true  that,  in  the  application  submitted  to  you  for  that  pur- 
pose, you  stated  that  the  payments  were  to  be  made  annually, 
and  were  to  be  calculated  according  to  the  ordinary  life  table, 
on  the  basis  of  yearly  payments.  It  is  true  that  we  issued  the 
policies  on  the  basis  of  the  application  signed  by  you,  and  ex- 
pressly made  it  a  part  of  the  contract  between  us.  It  is  true, 
we  calculated  the  amount  of  the  premiums  to  be  paid  on  the 
basis  of  yearly  payments.  It  is  true  that  on  the  face  of  the 
policies  we  stated  that  the  annual  premium  was  |21  on  each 
policy.  It  is  true  that,  when  we  delivered  the  policies  to  you, 
we  demanded  and  received  from  you  one  full  year's  premium, 
and  thereupon  delivered  to  you  the  policies;  they  being  dated 
December  18,  1893.  It  is  true  that  only  three  months  from 
that  date  have  elapsed,  but  we  are  entitled  to  now  demand  pay- 
ment of  another  premium,  because  we  wrote  in  on  the  face  of 
the  policies  a  provision  which  makes  the  second  premium  pay- 
able at  the  end  of  three  months,  and  you  accepted  the  policies 
in  this  form;  and,  therefore,  unless  you  now  pay  this  second 
premium,  we  will  declare  the  policies  forfeited,  and  we  will 
retain  for  our  own  benefit  the  full  year's  premiums  paid  by 
you,  although  three  months  only  of  that  year  have  elapsed"? 
Would  a  court,  either  of  law  or  equity,  be  justified  in  so  con- 
struing the  contract  of  the  parties  as  to  permit  a  forfeiture  in 
case  the  assured  did  not  pay  the  second  premium  at  the  end  of 
three  months?  It  is  the  well-settled  rule  that  in  construing  a 
contract  all  parts  and  provisions  thereof  are  to  be  considered. 
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TVTiat  constitutes  the  contract  of  insurance,  upon  which  the 
rights  of  the  parties  in  this  case  depend?  This  question  is 
answered  by  the  Supreme  Court  in  the  case  (already  cited),  of 
National  Bank  vs.  Insurance  Co.  (95  U.  8.,  673),  wherein  it  is 
declared  that:  "The  entire  application  having  been  made,  by 
express  words,  a  part  of  the  policy,  it  is  entitled  to  the  same 
consideration  as  if  it  had  been  inserted  at  large  in  that  instru- 
ment. The  policy  and  application  together,  therefore,  consti- 
'  tute  the  written  agreement  of  insurance,  and,  in  ascertaining 
the  intention  of  the  parties,  full  effect  must  be  given  to  the  con- 
ditions, clauses,  and  stipulations  contained  in  both  instru- 
ments.'' 

Taking  up,  then,  for  consideration,  the  contract  between  the 
parties,  we  find  in  one  portion  of  it  an  express  provision  that 
the  premiums  to  be  paid  are  to  be  paid  annually,  and  that  the 
amount  thereof  is  to  be  calculated  on  that  basis,  according  to 
the  ordinary  life  table.  Turning  to  another  portion  of  the  con- 
tract, we  find  a  provision  which  requires  the  second  and  subse- 
quent premiums  to  be  paid  at  periods  less  than  one  year  from 
the  date  of  the  contract,  and  from  the  time  when  the  first  pay- 
ment was  made.  Under  the  first  provision,  the  assured  can- 
not be  required  to  pay  the  second  premiums  until  after  the 
lapse  of  one  year  from  the  date  of  the  contract.  Under  the 
second  provision,  payment  of  the  second  premiums  is  demand- 
able  in  a  period  of  less  than  one  year.  These  provisions  are 
clearly  inconsistent  and  contradictory.  The  rules  of  construc- 
tion in  case  contradictory  provisions  exist  in  the  same  contract 
are  well  settled.  Where,  as  is  the  fact  with  reference  to  insur- 
ance contracts,  one  party  prepares  the  form  of  the  contract, 
and  requires  the  other  party  to  accept  it  as  thus  prepared,  the 
construction  thereof  must  be  against  the  party  who  prepared 
the  contract.  If  possible,  the  contract  must  be  so  construed  as 
to  sustain  it,  and  not  to  defeat  it.  If  the  parties  by  their  own 
action  have  agreed  upon  a  construction  of  the  contract,  that 
may  be  followed  as  the  guide  to  the  intent  of  the  parties. 
When  the  company,  having  issued  the  policies  sued  on,  took 
action  thereon,  it  demanded  from  McMaster  a  full  year's  pre- 
mium, and  he  paid  the  same;  and  thus  both  parties  clearly 
showed  that,  as  they  understood  the  contract,  it  was  based 
upon  the  payment  of  annual  premiums.  That  this  was  the  un- 
derstanding of  the  company  is  further  evidenced  by  the  fact 
that  the  amount  of  each  premium  to  be  paid,  as  shown  upon 
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the  face  of  the  policy,  is  f21;  that  amount  being  entered  under 
the  words  "Annual  Premium,"  which  are  placed  on  the  side  of 
the  first  page  of  the  policy,  in  a  position  to  catch  the  eye, — being 
so  placed,  doubtless,  so  that  anyone  interested  will  see  at  a 
glance  the  amount  of  the  premium,  and  period  of  payment.  If 
the  contention  of  the  defendant  to  the  effect  that,  under  the 
contract  of  the  parties,  it  could  rightfully  demand  payment  of 
the  second  premium  before  the  expiration  of  a  year  from  the 
date  of  the  policies,  is  sustained,  it  follows  that  the  contract 
will  be  forfeited,  whereas  the  recognized  rule  requires  a  con- 
struction that  will  sustain  the  contract,  if  that  be  possible. 
The  purpose  McMaster  had  in  view  in  entering  into  the  con- 
tract was  to  secure  indemnity  in  the  sura  of  |5,000  to  his 
estate,  in  case  of  his  death:  and,  to  secure  this  indemnity,  he 
agreed  to  pay  to  the  company  the  yearly  sum  of  |21  on  each 
policy.  The  purpose  of  the  insurance  company  in  entering 
into  the  contract  was  to  obtain  the  benefit  of  the  yearly  pre- 
miums called  for  by  the  contract,  and  to  induce  the  payment 
thereof,  the  company  agreed  to  indemnify  the  estate  of  McMas- 
ter, upon  his  death,  in  the  sum  of  f  5,000;  and,  to  secure  the 
payment  of  the  yearly  premiums,  it  was  further  provided  that 
under  certain  conditions  the  contract  might  be  forfeited  for 
nonpayment  of  an  overdue  premium.  If  the  contracts  of  in- 
surance be  now  held  valid,  the  purpose  of  McMaster  in  enter- 
ing into  the  same  will  be  fulfilled,  as  his  estate  will  thus  receive 
the  indemnity  he  paid  his  money  to  secure.  So,  also,  the  pur- 
pose of  the  insurance  company  will  be  fulfilled,  in  that  it  will 
be  entitled  to  retain  the  premium  already  paid,  and  to  be  paid 
any  other  premium  that  had  become  due  before  the  death  of 
McMaster.  If,  however,  the  contracts  of  insurance  are  held  to 
be  invalid  and  nonenforceable,  then  the  purpose  of  McMaster 
in  entering  into  the  same  will  be  wholly  defeated,  and  the  in- 
surance company  will  be  allowed  to  avoid  its  promise  to  pay 
the  amount  of  the  policies  on  the  death  of  the  assured,  while 
it  is  permitted  to  retain  the  sums  paid  it  to  secure  indemnity. 
In  effect,  the  contention  of  the  defendant  company  now  is  that 
the  contract  of  insurance  must  be  construed  in  its  favor;  that 
it  should  be  so  construed  as  to  defeat  the  purpose  for  which  it 
was  made,  and  to  declare  it  forfeited,  rather  than  to  sustain  it; 
and,  finally,  in  construing  its  provisions  the  construction  al- 
ready put  thereon  by  the  parties  must  be  disregarded.  The 
pivotal  point  in  the  case  is  whether  the  contract  of  insurance 
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provides  on  its  face  that  the  premiums  were  to  be  paid  an- 
nually. If  it  does,  this  means  that  the  second  premium  cannot 
be  demanded  and  does  not  become  due  and  payable  until  a  full 
year  has  elapsed  after  the  date  of  the  policy.  Taking  into 
consideration  the  fact  that  the  company  required  McMaster  to 
designate  on  the  face  of  the  application  whether  the  premiums 
were  to  be  paid  quarterly,  semi-annually,  or  annually;  that 
McMaster  declared  his  choice  to  be  for  annual  payments,  and 
so  stated  on  the  face  of  the  application;  that  the  company  ac- 
cepted the  application  as  thus  made,  and  issued  policies  which 
in  terms  make  the  application  part  of  the  contract;  that  the 
form  of  the  policies  issued  by  the  company  is  that  used  when 
the  premiums  are  to  be  paid  annually;  that  the  amount  of  the 
several  premiums  to  be  paid  were  by  the  company  calculated 
on  the  basis  of  annual  payments,  and  the  amount  thereof  was 
Btated  on  the  side  of  the  policies  under  the  heading,  "Annual 
Preiuium;''  that  when  the  company  delivered  the  policies  it 
demanded  from  McMaster,  and  he  paid,  one  year's  premium  in 
full, — can  there  be  any  possible  doubt  that  the  parties  under- 
stood that  the  contracts  of  insurance  entered  into  between 
them  provided  for  annual  payment  of  the  premiums?  Can 
there  be  any  doubt  that  when  McMaster  received  the  policies 
dated  December  18,  1893,  and  paid  one  year's  premiums  there- 
on, he  was  justified  in  assuming  that,  if  he  died  within  one 
year  from  the  date  of  the  policies,  his  estate  would  receive  the 
indemnity  which  it  was  his  purpose  to  secure,  even  though  the 
policies  did  not  contain  the  provision  giving  one  month's  grace 
on  subsequent  payments?  Suppose  McMaster  had  died  on  the 
1st  of  December,  1894,  less  than  one  year  from  the  date  of  the 
policies;  would  it  be  open  to  the  company  to  deny  liability  on 
the  policies  on  the  ground  that  it  had  put  in  the  policies  a  pro- 
vision that  the  second  premiums  were  payable  on  October  1, 
1894?  That  is  exactly  the  claim  now  made  by  the  defendant 
company.  If  the  company,  after  accepting  a  proposition  to  in- 
sure McMaster  on  the  basis  of  annual  premiums,  can  make  the 
second  premiums  payable  in  six  days  less  than  a  full  year, — 
which  is  its  claijn  in  the  present  case, — it  could  have  made  the 
second  premiums  payable  in  three  or  six  months,  and  would 
thus  change  the  policy  from  one  wherein  the  premiums  were 
payable  annually  into  one  wherein  the  premiums  were  payable 
quarterly  or  semi-annually.  In  such  case  it  would  appear  that 
the  contract  of  insurance  contained  inconsistent  and  contra- 
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dictory  provisions,  and  in  that  event  the  settled  rules  of  con- 
struction require  that  force  shall  be  given  to  the  provisions 
which  will  sustain  the  contract,  rather  than  to  those  which 
would  work  a  forfeiture  thereof. 

I  repeat  the  assumed  case  already  stated:  Suppose  these 
policies  did  not  contain  the  provision  with  respect  to  the  so- 
called  month  of  grace  in  the  payment  of  subsequent  premiums, 
but  did  contain  a  provision  that,  if  the  premiums  were  not 
paid  on  the  day  they  came  due,  the  policies  were  forfeited. 
Suppose  the  contract  of  insurance  had  been  entered  into  in  the 
mode  proven  in  this  case,  and  the  policies,  in  the  present  form, 
except  as  to  the  forfeiture  clause,  had  been  issued,  dated  De- 
cember 18,  1893,  and  had  been  delivered  upon  the  payment  by 
McMaster  of  one  full  year's  premium  thereon,  and  that  McMas- 
ter had  died  on  the  15th  of  December,  1894;  that  is,  in  less 
than  a  year  from  the  date  of  the  policies.  Would  it  be  open  to 
the  defendant  company  to  claim  a  forfeiture  of  the  contracts, 
under  such  circumstances?  Could  the  company  be  permitted 
to  say:  "It  is  true,  we  required  McMaster  to  designate  the 
kind  of  policy  we  were  to  issue,  and  he  selected  policies  to  be 
based  upon  annual  payment  of  the  premiums,  and  so  stated  in 
the  application.  It  is  true,  we  issued  policies  of  the  form  used 
for  annual  payments.  It  is  true  that  we  calculated  the  pre- 
miums on  the  basis  of  annual  payments,  and  stated  the 
amount  on  the  face  of  the  policies.  It  is  true,  when  we  deliv- 
ered the  policies,  we  demanded,  and  McMaster  paid  us,  one 
year's  premium  in  full.  It  is  true,  McMaster  died  in  less  than 
one  year  from  the  date  of  the  policies.  But  his  estate  cannot 
recover  the  indemnity  he  had  paid  for,  because  we  put  into  the 
policy  a  provision  making  the  second  premium  due  and  pay- 
able on  the  12th  of  December,  and,  as  McMaster  had  not  paid 
this  second  premium,  his  estate  cannot  recover,  even  though 
it  be  true  that  he  died  in  less  than  a  year  from  the  date  of  the 
policy"?  Would  a  court  be  justified  in  holding  that  a  forfeit- 
ure of  the  contract  had  happened  under  such  circumstances? 
Would  not  the  answer  be  that  the  application,  which  forms 
part  of  the  contract  between  the  parties,  expressly  provided 
that  the  premiums  were  to  be  payable  annually,  and  the  act  of 
the  company  in  so  wording  another  part  of  the  contract  as  to 
require  the  second  premium  to  be  paid  in  a  less  period  simply 
resulted  in  putting  contradictory  provisions  in  the  contract,  in 
which  event  the  construction  must  be  most  favorable  to  the 
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assured,  and  in  favor  of  sustaining  the  policy.  But  it  is  said 
that  in  this  supposed  case  the  party  assured  died  during  the 
year  for  which  the  premium  had  been  paid,  and  that  while  a 
court  would  not  permit  a  forfeiture  during  that  period,  be- 
cause in  fact  the  premiums  for  that  period  had  been  paid,  yet 
a  different  rule  would  prevail  if  the  party  died  after  the  year 
for  which  the  premium  was  paid  had  elapsed,  but  during  the 
so-called  month  of  grace.  If  policies  of  life  insurance  were 
like  fire  insurance  contracts,  where  the  risk  assumed  by  the 
company  terminated  at  a  date  fixed  in  the  contract,  there 
might  be  some  force  in  the  argument;  but  such  is  not  the  case, 
and  the  analogy  suggested  is  misleading.  In  fire  insurance 
contracts  the  risk  is  assumed  for  a  fixed  period,  and  the  pre- 
miums demanded  and  paid  only  keep  the  contract  in  force  for 
a  named  and  known  period.  When  that  period  elapses  the 
contract  is  at  an  end,  unless  new  life  is  given  it  by  a  renewal 
for  another  fixed  period,  and  in  such  case  the  payment  of  a 
year's  premiums  only  entitles  the  insured  to  protection  against 
loss  for  that  period.  In  cases  of  life  insurance  under  policies 
such  as  are  sued  on  in  this  case,  the  contract  of  insurance, 
when  once  it  takes  effect  by  payment  of  the  first  year's  pre- 
mium and  delivery  of  the  policies,  does  not  terminate  at  the  end 
of  the  year,  but  it  is  a  contract  for  the  life  of  the  assured.  In 
other  words,  when  the  company  in  this  case  issued  these  poli- 
cies under  date  of  December  18,  1893,  received  payment  of  the 
first  premiums  thereon,  and  delivered  the  policies  to  McMaster, 
the  company  agreed  on  its  part  to  pay  the  amounts  called  for 
in  the  policies  to  the  estate  of  McMaster  upon  his  death,  when- 
ever that  event  might  occur.  If  the  policies  contained  no  pro- 
vision for  the  forfeiture  thereof,  no  further  payment  on  part  of 
McMaster  would  have  been  needed  to  keep  the  policies  in  full 
force.  All  the  company  could  demand  in  such  case  would  be 
the  right  to  set  off  against  the  amount  of  indemnity  it  had 
bound  itself  to  pay,  the  amount  of  the  prenjiums  remaining 
unpaid,  with  interest  thereon. 

The  fact  being  proven  that  the  first  premiums  on  the  policies 
were  in  fact  paid  to  the  company,  and  that  the  policies  were 
delivered  to  McMaster,  it  follows  that,  from  the  time  of  the 
delivery  of  the  policies,  McMaster  had  contracts  which  bound 
the  company  to  pay  his  estate  the  sum  of  f5,000  on  his  death. 
By  their  terms  the  policies  of  insurance,  as  contracts,  extend, 
not  from  year  to  year,  but  from  their  date  (December  18, 1893), 
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until  the  death  of  McMaster,  whenever  that  might  occur.  The 
payment  of  the  first  premium  and  the  delivery  of  the  policies 
put  them  into  effect  for  this  period,  and  not  solely  for  one  year, 
subject  to  the  right  of  forfeiture  secured  to  the  company. 
Therefore,  when  McMaster  died,  on  the  18th  of  January,  1895, 
the  company  was  bound  to  pay  to  his  estate  the  amount  called 
for  by  the  policies,  unless  the  same  had  become  forfeited  under 
some  provision  thereof  securing  the  right  of  forfeiture  to  the 
company.  The  provisions  of  the  policies  already  quoted  in 
full  do  not  declare  that  the  same  shall  be  forfeited  if  a  pre- 
mium comes  due  and  is  not  then  paid,  but  it  is  declared  that 
during  one  month  after  a  premium  becomes  due  the  company 
will  decree  the  unpaid  premium  to  be  an  indebtedness  due  the 
company,  running  at  interest,  and  that,  if  the  assured  dies 
during  this  month  of  grace,  the  amount  of  the  unpaid  pre- 
mium, with  interest,  will  be  deducted  from  the  sum  due  on  the 
policy.  Under  this  clause  of  the  policy,  to  entitle  the  com- 
pany to  declare  the  contract  forfeited  it  must  .appear  that  a 
premium  has  become  due  and  demandable;  that  a  full  month 
has  elapsed  since  the  premium  became  thus  due,  and  that  dur- 
ing this  month  the  amount  of  the  premium,  with  interest,  has 
not  been  paid,  and  that  the  assured  is  still  living.  If,  during 
the  so-called  month  of  grace  the  premium  is  paid,  with  inter- 
est, or  if  the  party  insured  dies,  the  right  of  forfeiture  does  not 
accrue,  and  the  policies  remain  in  full  force.  The  so-called 
month  of  grace  does  not  begin  to  run  until  a  premium  becomes 
due  and  demandable  from  the  person  insured,  and  thus  we 
come  back  to  the  question,  when  did  McMaster  become  bound 
to  pay  the  second  premiums  on  the  policies  sued  on?  If  the 
payment  of  the  second  premiums  could  not  be  properly  de- 
manded of  him  until  the  expiration  of  one  year  from  the  date 
of  the  policies,  then  the  second  payment  did  not  become  due 
until  December  18,  1894;  the  month  of  grace  would  not  begin 
to  run  until  that  payment  became  due,  and,  being  a  calendar 
month,  it  would  extend  to  and  would  include  the  18th  day  of 
January,  1895,  on  the  morning  of  which  day  McMaster  died. 
Therefore  it  is  that  the  company  claims  that  the  second  pre- 
mium became  due  and  payable  on  December  12,  1894.  If  the 
contract  between  the  parties,  when  considered  in  all  its 
clauses  and  provisions,  shows  that  it  was  agreed  and  under- 
stood between  the  parties  that  the  second  premium  was  to 
become  due  and  payable  on  December  12, 1894,  then  it  is  clear 
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that  when  McMaster  died  the  policies  had  become  forfeited, 
and,  of  course,  no  recovery  thereon  can  be  had.  If,  however, 
the  contract  shows  that  McMaster  contracted  with  the  com- 
pany on  the  basis  of  payments  to  be  made  annually,  and  the 
company  dealt  with  him  on  that  basis,  but,  to  serve  the  in- 
terests of  its  own  agents,  it,  without  consulting  McMaster  or 
calling  his  attention  thereto,  introduced  a  provision  into  the 
policy  which  makes  the  second  premium  payable  in  less  than  a 
year,  and  it  thus  appears  that  in  the  same  contract  there  are 
to  be  found  inconsistent  and  contradictory  statements  and 
provisions,  then,  under  the  settled  rules  of  construction,  the 
court  should  give  force  to  those  provisions  which  will  prevent  a 
forfeiture,  which  will  sustain  the  contract,  and  will  be  most 
favorable  to  the  assured,  disregarding  those  which  would  lead 
to  the  contrary  result.  But  it  is  said  the  company  was  justi- 
fied in  what  it  did  with  respect  to  making  the  second  premium 
due  and  payable  in  less  than  a  year,  by  reason  of  the  state- 
ment written  into  the  face  of  the  application,  asking  that  the 
policy  be  dated  the  same  as  the  application,  and  that  it  is  not 
open,  in  an  action  at  law,  to  show  that  these  words  were  not 
in  the  application  when  the  same  was  signed  by  McMaster, 
but  had  been  written  in  the  application,  after  it  had  been 
signed,  by  the  agent  of  the  company;  and,  therefore,  these 
words  must  be  taken  to  be  the  act  of  McMaster,  upon  which 
the  company  had  a  right  to  rely.  The  provisions  of  section 
1750,  Code  Iowa,  were  in  force  in  1898,  when  these  contracts  of 
insurance  were  entered  into,  and  this  statute  makes  the  act  of 
a  solicitor  or  other  agent  acting  for  the  company  the  act  of 
the  company,  and  not  the  act  of  the  applicant  for  insurance. 
In  the  case  of  Insurance  Co,  vs.  Chamberlain  (132  U.  S.  304, 
10  Sup.  Ct.,  87),  this  statute  was  construed  by  the  Supreme 
Court  with  respect  to  a  life  policy  issued  by  a  foreign  company 
in  Iowa,  it  being  held  that:  "This  statute  was  in  force  at  the 
time  the  application  for  the  policy  in  suit  was  taken,  and, 
therefore,  governs  the  present  case.  It  dispenses  with  any  in- 
quiry as  to  whether  the  application  or  the  policy,  either  ex- 
pressly or  by  necessary  implication,  made  Boak  the  agent  of 
the  assured  in  taking  such  application.  By  force  of  the  statute 
he  was  the  agent  of  the  company  in  soliciting  and  procuring 
the  application.  He  could  not  by  any  act  of  his  shake  off  the 
character  of  agent  for  the  company.  Nor  could  the  company 
by  any  "provision  in  the  application  or  policy  convert  him  into 
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an  agent  of  the  assured.  If  it  could,  then  the  object  of  the 
statute  would  be  defeated.  *  .  *  *  His  act  in  writing  the 
answer  which  is  alleged  to  be  untrue  was,  under  the  circum- 
stances, the  act  of  the  company." 

The  case  just  cited  was  an  action  at  law  based  upon  a  life  in- 
surance policy  issued  on  the  life  of  Richard  Stevens.  The  de- 
fendant company  pleaded  that  in  the  application  signed  by 
Stevens  there  was  a  misstatement  of  a  material  fact,  in  that 
it  was  therein  stated  that  Stevens  had  no  other  insurance  on 
his  life,  whereas,  in  fact,  he  had,  when  the  application  was 
signed,  a  large  amount  of  insurance  in  co-operative  companies. 
On  the  trial  before  the  jury  the  court  permitted  the  plaintiff 
to  show  by  oral  testimony  that  the  answer  to  the  question 
about  other  insurance  was  written  into  the  application  by  the 
agent  of  the  insurance  company  after  he  had  been  informed 
by  the  applicant  that  he  held  this  co-operative  insurance.  The 
Supreme  Court  affirmed  the  action  of  the  trial  court;  holding 
that  under  the  statute  of  Iowa  it  was  open  to  the  plaintiff  to 
prove  by  whom  the  statement  in  the  application  had  in  fact 
been  written,  and  that,  it  appearing  from  the  evidence  that  the 
statement  was  written  by  the  soliciting  agent  of  the  company, 
it  must  be  held,  in  law,  to  be  the  act  of  the  company,  and  being 
its  act,  and  not  that  of  the  assured,  it  could  not  be  relied  on  to 
defeat  a  recovery  on  the  policy,  even  though  it  appeared  that 
it  was  so  written  into  the  application  before  Stevens  signed 
the  same.  Under  the  ruling  of  the  Supreme  Court  in  the  case 
just  cited,  it  must  be  held  that  it  is  open  to  the  plaintiff  to 
show  that  the  words,  "  Please  date  policy  same  as  application," 
were  written  into  the  application,  not  by  McMaster,  but  by  the 
agent  of  the  company,  and  that  they  were  so  written  after  the 
application  had  been  signed  by  McMaster,  and  without  his 
knowledge  or  assent.  As  the  proof  is  clear  that  these  words 
were  thus  written  into  the  application  by  the  agent  of  the 
company,  and  without  the  knowledge  of  McMaster,  it  is  settled 
that  the  placing  them  in  the  application  was,  in  law,  the  act  of 
the  company,  and  not  that  of  McMaster;  and  the  company 
<;annot  rely  on  its  own  act,  done  without  the  knowledge  or  as- 
sent of  the  assured,  as  a  ground  for  estopping  the  assured  or 
his  representative  from  claiming  that  under  the  contract  of  in- 
surance the  premiums  were  to  be  paid  annually.  But,  further- 
more, the  company  did  not  in  fact  comply  with  the  clause  thus 
written  into  the  application.    That  requested  that  the  policies 
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should  bear  the  same  date  as  the  application,  which  was  De- 
cember 12,  1893.  The  policies,  when  issued,  were  dated  De- 
cember 18,  1893;  and  thus  the  company  refused  to  comply 
with  the  request  written  into  the  application.  Having  re- 
fused the  request  as  made,  upon  what  theory  can  it  be  said 
that  it  made  the  second  premium  payable  on  December  12, 
1894,  at  the  request  of  the  assured?  Neither  on  the  face  of 
the  application  nor  in  any  other  way  was  such  a  request  made 
by  McMaster  or  by  any  one  else.  The  company,  by  its  own 
act,  not  requested  or  authorized  by  McMaster,  chose  to  write 
into  the  policy  the  provision  making  the  second  premium  come 
due  at  a  time  less  than  one  year  after  the  date  of  the  policy; 
and  there  exists  no  ground  for  the  claim  that  McMaster  was 
bound  by  the  act  of  the  company,  by  way  of  estoppel  or  other- 
wise. 

But  it  is  contended  on  behalf  of  the  defendant  that  when  the 
policies  were  delivered  to  McMaster  they  contained  the  provi- 
sion making  the  second  premium  due  and  payable  on  Decem- 
ber 12,  1894,  and  by  accepting  them  with  this  provision  he  in- 
dicated his  consent  to  this  change  in  the  time  of  payment.  If 
the  evidence  proved  that  the  company  called  McMaster's  at- 
tention to  this  provision  of  the  policies,  and  that  he  assented 
thereto,  there  would  be  foundation  for  the  claim  made;  but 
the  evidence  proves  that  his  attention  was  not  called  to  the 
provision,  and  that  he  accepted  the  policies  and  made  payment 
therefor  without  reading  the  same,  in  reliance  upon  the  state- 
ment of  the  agent  of  the  company  that  the  policies  were  in 
exact  accordance  with  the  terms  previously  agreed  upon. 
There  is  nothing,  therefore,  in  the  facts  proven  from  which  it 
can  be  inferred  that  McMaster  ever  knowingly  assented  to  the 
provisions  now  found  in  the  policies,  whereby  the  second  pay- 
ment of  the  premium  was  made  payable  at  a  date  less  than  one 
year  from  the  date  of  the  policies.  But  it  is  said  that,  even 
though  he  did  not  read  the  policies,  he  had  the  opportunity  to 
do  so,  and,  therefore,  that  it  must  be  held  that  he  agreed  to 
accept  and  be  bound  by  the  contracts  in  the  form  in  which 
they  were  delivered  and  accepted.  Granted.  What  do  the 
contracts,  properly  construed,  require  with  respect  to  the  pay- 
ment of  the  second  premiums?  Turning  to  that  part  of  the 
contract  set  forth  in  the  application,  there  is  the  statement,  in 
plain  words,  "Premium  payable  annually."  The  policies  are 
dated  December  18,  1893,  and  the  first  premiums  were  paid  on 
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December  26th;  but,  under  the  custom  of  insurance  com- 
panies, it  is  considered  the  same  as  though  paid  on  the  18th, 
the  date  of  the  policies.  Certainly,  under  this  clause  of  the 
contract,  the  second  payments  could  not  become  due  or  be 
claimed  until  the  lapse  of  one  year  from  December  18,  1893. 
Turning  to  another  clause  of  the  contract,  we  find  a  provision 
making  the  second  premium  due  and  payable  in  less  than  one 
year  from  the  date  of  the  policies.  Are  these  provisions  con- 
sistent, or  are  they  inconsistent  and  contradictory?  If  incon- 
sistent and  contradictory,  then  it  is  the  settled  law  that  force 
shall  be  given  to  the  provision  that  maintains  the  life  of  the 
contract,  and  that  protects  the  assured  rather  than  the  com- 
pany, through  whose  fault  these  inconsistent  and  contradict- 
ory provisions  have  been  introduced  into  the  contracts.  Ad- 
mitting, therefore,  that  McMaster  is  to  be  bound  by  the  con- 
tracts in  the  form  in  which  they  were  delivered,  he  can  only  be 
held  bound  by  the  legal  construction  thereof  as  a  whole;  and 
thus  we  come  back  in  every  instance  to  the  crucial  questiop, 
do  these  contracts  contain  contradictory  provisions  with  re- 
spect to  the  time  when  the  second  premium  could  be  rightfully 
demanded  from  McMaster?  Upon  that  question  depends  the 
result  in  the  case. 

But  it  is  further  contended  that  there  is  some  evidence  tend- 
ing to  show  that  McMaster  did  not  intend  to  make  a  second 
payment  of  premiums  on  these  policies,  and,  therefore,  his  rep- 
resentative ought  not  to  recover  thereon,  as  McMaster  died 
after  the  year  for  which  he  had  paid  the  premiums  had  ex- 
pired. If  policies  of  life  insurance  were  like  fire  policies.  In 
that  they  terminate  at  a  fixed  date,  there  might  be  some  force 
in  this  argument;  but  as  already  stated,  and  as  expressly  ruled 
in  Insurance  Co.  vs.  Statham  (93  U.  S.,  24),  and  Thompson  vs. 
Insurance  Co.  (104  U,  S.,  252),  cases  already  cited,  contracts  of 
life  insurance,  such  as  those  sued  on,  are  good  for  the  lifetime 
of  the  assured.  Therefore,  when  McMaster  died  these  policies 
were  in  force,  unless  they  had  become  forfeited  under  the  pro- 
visions of  the  policy.  There  is  nothing  in  the  evidence  which 
tends  to  show  that  McMaster  intended  to  waive  any  benefit  or 
protection  these  contracts  would  give  him,  or  to  yield  up  any 
right  which  his  estate  might  lawfully  assert  thereunder  in  the 
event  of  his  death.  There  is  some  evidence  tending  to 
show  that  McMaster  contemplated  taking  a  policy  in  another 
company  in  lieu  of  part  of  his  insurance  in  the  defendant  com- 
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pany,  but  this  purpose  had  not  progressed  so  far  that  he  had 
released  the  defendant  company  from  its  liability  on  the  poli- 
cies sued  on,  nor  can  it  be  known,  if  McMaster  had  lived, 
whether  in  fact  he  would  have  finally  forfeited  any  part  of  this 
insurance  or  not.  During  his  lifetime  he  had  done  no  act 
which  released  the  company  from  its  obligations,  and,  there- 
fore, the  company  is  bound  to  the  payment  of  the  sums  called 
for  by  these  policies,  unless  it  be  held  that  the  same,  when  Mc- 
Master died,  had  become  forfeited  for  nonpayment  of  the  sec- 
ond premiums  due  on  the  policies,  and  which  forfeiture  could 
not  be  claimed,  unless  it  be  true  that  a  full  calendar  month 
had  elapsed  between  the  date  when  these  premiums  could  be 
lawfully  demanded,  and  the  date  of  McMaster's  death.  To 
sustain  the  plea  of  forfeiture,  it  must  be  held  that  the  parties 
had  contracted  and  agreed  that  the  second  premiums  should 
come  due  in  a  period  less  than  one  year  from  the  date  of  the 
policies.  If  there  is  doubt  on  this  question, — if  the  contracts 
between  the  parties  contain  contradictory  provisions  on  this 
point, — ^then  the  court  is  required  to  look  at,  and  give  due 
weight  to,  the  acts  of  the  parties  with  reference  to  the 
contracts,  and  to  apply  the  rule  that  forfeitures  are  not  fa- 
vored, and  that  the  construction  must  be  against  the  party 
who  prepared  the  contract.  Can  there  be  any  doubt,  under 
the  evidence  in  this  case,  that  the  parties  understood  and 
agreed  that  the  insurance  furnished  to  McMaster  was  to  be 
based  upon  the  payment  of  premiums  annually?  Can  there  be 
any  doubt  that  the  company  calculated  the  amount  of  the  pre- 
miums on  the  basis  of  annual  payments?  Can  there  be  any 
doubt  that  McMaster  paid  the  sums  demanded  of  him,  and  re- 
ceived the  policies,  upon  the  understanding  that  the  subsequent 
premiums  were  to  come  due  annually,  and  not  at  some  shorter 
period?  In  short,  can  there  be  any  doubt  that -both  parties 
dealt  with  each  other  upon  the  express  agreement  that  the 
first  premium  was  to  be  paid  down  when  the  policies  were  de- 
livered, and  the  second  premium  was  to  come  due  in  one  year? 
Can  there  be  any  doubt  that  upon  the  face  of  the  application, 
which  is  an  essential  part  of  the  contract  between  the  parties, 
it  is  written  that  the  provisions  are  to  be  payable  annually? 
The  polices  are  dated  December  18,  1893,  and  did  not  take 
effect,  actually  or  constructively,  before  that  date.  The  pre- 
miums, being  payable  annually,  are  to  be  paid  then, — ^the  first 
as  of  the  date  of  policies,  and  the  subsequent  premiums  an- 
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nually  thereafter.  But  the  company  now  claims  that  by  its 
own  act  it  placed  in  the  contracts  a  clause  which  enables  it  to 
demand  the  payment  of  the  second  premiums  in  less  than  one 
year  from  the  date  of  the  policies.  Thus,  the  company,  by  its 
own  act,  and  without  the  actual  knowledge  or  assent  of  Mc- 
Master,  has  made  these  contracts  of  insurance  self-contradict- 
ory; and,  this  being  so,  then  the  construction  ought  to  be 
against  the  company,  against  the  forfeiture,  and  in  favor  of 
that  construction  which  carries  out  the  real  agreement  and  un- 
derstanding which  the  evidence  demonstrates  existed  between 
the  parties  to  these  contracts. 

If  free  to  give  judgment  according  to  my  own  view  of  the 
questions  involved,  I  should  find  for  the  plaintiff;  but,  as  al- 
ready stated,  the  Circuit  Court  of  Appeals  held  in  the  equity 
case  that  there  could  be  no  recovery  on  the  policies,  at  law  or 
in  equity,  and  I  deem  it  my  duty  to  follow  this  ruling,  leaving 
it  to  the  plaintiff  to  carry  this  action  at  law  before  that  court 
for  its  further  consideration;  and,  therefore,  while  my  opinion 
is  with  the  plaintiff,  the  judgment  must  be  for  the  defendant. 


SUPREME  COURT  OF  PENNSYLVANIA. 


FAIRFIELD  PACKING  CO. 

SOUTHERN  MUT.  FIRE  INS.  CO.* 

Evidence  of  intentional  false  statement  in  another  proof  of  loss  in  same  fire 
is  competent  as  to  credibility  of  a  witness. 

Discrepancy  between  the  oral  testimoDy  of  the  insured  and  his  statement  in 
his  proofs  of  loss,  as  explained  by  him,  is  for  the  Jury. 

Where  the  policy  required  notice  of  other  insurance  to  be  giv^n  to  the 
directors  of  the  company,  evidence  of  its  mailing  is  not  sufficient  proof, 
nor  is  a  statement  by  an  officer  to  the  Insured  that  it  might  be  mailed  is 
not  an  agreement  that  such  mailing  should  be  notice  until  received. 

Bbown  &  Hensel,  for  Appellant, 

Geobqe  Nauman  and  B.  F.  Davis,  for  Appellee. 

Mitchell,  J. 

The  evidence  going  to  the  credibility  of  McSparran  should 
have  been  admitted.  He  was  the  main  witness  for  the  plain- 
tiff, and  it  was  conceded  that  his  testimony  as  to  the  value  of 

*  Deoitlon  rendered,  Got.  6. 1899. 
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the  goods  burned  differed  materially  from  the  value  as  stated 
by  himself  in  the  proofs  of  loss.  He  had  offered  an  explana- 
tion, the  truth  and  satisfactoriness  of  which  was  for  the  jury 
to  paes  upon.  Defendant  offered  to  show  that  he  had  made  an 
intentional  misstatement  as  to  double  insurance  in  another 
proof  of  loss  to  the  same  company  on  goods  claimed  to  have 
been  lost  in  the  same  fire.  For  the  purpose  of  testing  the  truth- 
fulness of  his  present  testimony,  the  other  was  sufficiently  a 
part  of  the  same  transaction.  It  was  error  to  exclude  it.  The 
judge  accompanied  the  exclusion  with  the  remark,  "The  wit- 
ness is  entitled  to  see  the  proofs  of  loss;"  but  it  nowhere  ap- 
pears that  the  witness  had  asked  to  see  them,  or  in  any  way 
denied  their  ex^ution.  Nor  is  the  argument  of  appellee  that 
it  was  an  effort  to  interject  the  defense  into  the  cross-examina- 
tion tenable.  The  offer  was  not  part  of  a  new  defense,  nor  of- 
fered as  such,  but  expressly  as  going  to  the  credibility  of  the 
witness,  and,  therefore,  to  the  plaintiff's  proof  of  their  own 
case:  Huoncker  vs.  Merkey,  102  Pa.  St.,  462. 

It  was  also  an  error  for  the  judge  to  assume  that  the  expla- 
nation was  true.  That  was  for  the  jury,  and  it  was  a  vital 
point  in  the  case,  for,  if  the  value,  as  stated  in  the  proofs  of 
loss,  was  the  correct  one,  then  the  goods  were  confessedly 
overinsured,  and  plaintiff  could  not  recover  at  all.  The  policy 
in  suit  contained  a  provision  that  "notice  of  all  other  insur- 
ance upon  the  property  herein  described,  whether  made  prior 
or  subsequent  to  the  date  hereof,  must  be  indorsed  on  this 
policy;  otherwise,  this  insurance  shall  be  void."  And  one  of 
the  by-laws,  also  printed  on  the  policy,  provided  that 

"Any  person  having  property  insured  in  this  company 
may  partly  insure  the  same  property  in  another  company, 
provided  the  whole  of  the  insurance  does  not  exceed  three- 
fourths  of  the  cash  value  of  the  property  so  insured,  and 
such  person  will  be  required  to  give  notice  to  the  directors 
of  this  company  of  the  amount  so  insured,  and  where  in- 
sured; otherwise  the  insurance  will  be  void  in  case  of  loss." 

The  plaintiff  received  policies  for  additional  insurance  on 
August  12th,  and  gave  evidence  that  notice  was  mailed  to  the 
secretary  of  the  company  the  same  evening,  or  the  next  day. 
The  judge  charged  the  jury,  as  matter  of  law,  that  this  was 
suflBcient  compliance  with  the  policy  and  the  by-law.  In  so 
doing  he  went  far  beyond  the  rule  to  be  found  in  any  of  our 
cases.    Notice  is  knowledge  or  information  legally  equivalent 
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to  knowledge,  brought  home  to  the  party  notified  in  immediate 
connection  with  the  subject  to  which  the  notice  relates.  It  is 
not,  therefore,  the  sending,  but  the  receipt,  of  a  letter  that  will 
constitute  notice;  and  there  is  no  presumption  of  law  that  a 
letter  mailed  has  been  received.  Our  earlier  cases  were  in- 
clined to  exceptional  strictness  on  this  point.  In  Tanner  vs. 
Hughes  (53  Pa.  St.,  289),  it  was  held  that  the  only  cases  in 
which  there  is  a  legal  presumption  of  receipt  are  those  con- 
cerned with  notice  of  dishonor  of  bills  or  nonpayment  of  notes, 
and  that  this  laxity  grew  up  by  commercial  usage;  and  even 
by  that  is  confined  to  cases  where  the  parties  do  not  live  in  the 
same  place.  This  was  repeated  in  Bank  vs.  McManigle  (69  Pa. 
St.,  156),  and  Kennedy  vs.  Altvater  (77  Pa.  St.,  34),  in  which  it 
was  said:  ** Letters  properly  directed  and  duly  mailed  are 
sufficient  evidence  of  notice  of  the  dishonor  of  bills,  or  non- 
payment of  negotiable  notes.  This  rule  is  restricted  to  com- 
mercial paper.  It  establishes  no  such  legal  conclusion  in  other 
business  relations."  In  Susquehanna  Mut.  Fire  Ins.  Co.  vs. 
Tunkhannock  Toy  Co.  (97  Pa.  St.,  424),  a  distinction  was  laid 
down  more  specifically  that,  while  there  is  no  legal  presump- 
tion of  receipt,  yet  where,  by  the  contract  [in  that  case  a  policy 
of  insurance],  notice  was  to  be  given  by  one  party  to  another 
in  a  distant  place,  the  custom  and  usage  of  business  justify  the 
use  of  the  mail,  and  proof  of  a  letter  properly  addressed  and 
mailed  is  prima  facie  evidence  for  the  jury  of  its  receipt  by  the 
person  addressed.  This  was  followed  in  Whitmore  vs.  Insur- 
ance Co.  (148  Pa.  St.,  405,  417),  where  the  rule  was  thus  stated 
by  the  present  chief  justice:  "The  fact  of  depositing  in  the 
postoffice  a  properly  addressed,  prepaid  letter,  raises  a  natural 
presumption,  founded  in  common  experience,  that  it  reached 
its  destination  by  due  course  of  mail.  In  other  words,  it  is 
prima  facie  evidence  that  it  was  received  by  the  person  to 
whom  it  was  addressed;  but  that  prima  facie  proof  may  be  re- 
butted by  evidence  showing  that  it  was  not  received.  .The 
question  is  necessarily  one  of  fact,  solely  for  the  determination 
of  the  jury  under  all  the  evidence."  This  was  followed  in  Jen- 
sen vs.  McCorkell  (154  Pa.  St.,  323),  and  Assurance  Corp.  vs. 
Russell  (1  Pa.  Super.  Ct.,  320),  and  is  now  the  settled  rule  in 
this  State,  as  it  is  generally  in  others:  16  Am.  &  Eng.  Enc. 
Law,  825,  tit.  "Notice".  In  the  present  case  the  prima  facie 
evidence  of  receipt  of  the  letter  by  due  course  of  mail  was  fully 
rebutted  by  the  uncontradicted  testimony  of  the  person  ad- 
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dressed  that  it  did  not  reach  him  until  August  27th,  confirmed 
by  the  stamp  of  the  receiving  postoffice  on  the  same  date.  In 
the  meantime  the  fire  had  occurred  on  August  21st. 

The  policy  requires  that  the  additional  insurance  shall  be  in- 
dorsed on  it,  or  the  insurance  shall  be  void.  It  is  not  neces- 
sary to  go  the  full  length  of  appellant's  argument  that  the  in- 
dorsement is  indispensable  to  the  plaintiff's  recovery.  It  may 
be  waived  by  delay  of  the  company  to  act  on  the  notice,  as  in 
Kalmutz  vs.  Insurance  Co.  (186  Pa.  St.,  571),  or  in  other  ways. 
But  the  object  of  the  clause  is  to  give  the  company  an  oppor- 
tunity to  examine  into  a  new  factor  which  may  alter  its  posi- 
tion in  the  contract,  and  to  regulate  its  action  accordingly. 
This  opportunity  it  cannot  have  until  the  notice  is  received. 
In  the  present  case  the  additional  insurance  brought  the  total 
amount  up  to  within  a  few  dollars  of  the  three-fourths  value, 
which  would  constitute  overinsurance,  by  plaintiff's  own  testi- 
mony, and,  if  the  value  was  as  stated  in  the  proofs  of  loss,  then 
the  limit  was  passed,  and  the  insurance  void  for  that  reason. 
The  case  in  that  respect  is  a  notable  illustration  of  the  purpose 
and  necessity  of  such  a  clause.  The  company  was  entitled  to 
notice  of  such  a  material  change  in  the  relation  of  the  amount 
insured  to  the  value  of  the  property,  and  an  opportunity  to  ac- 
cept and  approve  the  contract  in  its  new  condition,  or  to  termi- 
nate and  cancel  the  insurance  in  the  method  provided  in  the 
policy.  This  opportunity  wiis  not  given  it  until  after  the  fire 
had  taken  place.  It  was  then  too  late.  By  the  explicit  terms  of 
the  policy,  the  insurance  was  void  until  the  additions  were  in- 
dorsed on  the  policy,  and  the  company  was  in  no  default,  and 
did  no  act  which  could  be  treated  as  a  waiver.  The  risk  of  the 
delay,  therefore,  was,  by  the  terms  of  the  contract,  on  the 
insured. 

The  evidence  of  conversations  between  one  of  plaintiffs  and 
the  secretary  of  the  company  in  regard  to  sending  notice  by 
mail  does  not  affect  the  result.  Even  if  the  secretary  had 
power  to  alter  a  condition  of  the  policy, — which  nowhere  ap- 
pears,— the  evidence  does  not  show  that  he  did  so.  The  con- 
versations testified  to  were  very  vague  as  to  time  and  circum- 
stances, and  the  latest  of  them  was  admittedly  several  years 
before  the  contract  in  question.  The  by-law  indorsed  on  the 
policy  requires  notice  to  be  given  to  the  directors,  and  the  ut- 
most that  the  secretary's  conversation  can,  in  any  view, 
amount  to,  is  that  notice  might  be  given  to'  him  instead  of  the 
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directors,  and  by  mail  instead  of  in  person  by  plaintiff, — as  the 
witness  expressed  it,  "running  to  Quarryville  to  see  him,  which 
waR  nine  miles  from  my  home."  By  no  stretch  of  construction 
can  this  be  treated  as  an  agreement  that  a  letter  posted  should 
be  accepted  as  notice  before  it  was  received.  This  default  of 
timely  notice  being  fatal  to  plaintiff's  recovery,  defendant's 
eoventh  point  should  have  been  affirmed,  and  the  verdict  di- 
rected in  its  favor.    Judgment  reversed. 


SUPREME  COURT  OF  CALIFORNIA. 


SLINKARD 

r«. 

MANCHESTER  FIRE  A8SUR.  CO.* 

A  harvester  insured  while  in  nse  in  T.  Coanty  is  not  covered  when  not  in  nse 
and  stored  away  in  a  shed. 

Where  the  nse  is  thus  restricted  in  the  policy  to  certain  purposes,  a  provision 
in  the  California  Code  that  an  alteration  in  the  nse  or  condition  of  the 
insured  property  from  that  to  which  it  is  limited  in  the  policy  which 
does  not  increase  the  risk,  does  not  affect  the  insurance,  does  not  apply. 

Van  Ness  &  Kedman,  for  Appellant. 

C.  G.  Lambebson  and  Hannah  &  Milleb,  /or  RespondtW. 

Chipman,  C. 
Action  on  insurance  policy  for  loss  of  a  combined  harvester 
by  fire.  Plaintitt*  had  judgment,  from  which,  and  from  an 
order  denying  motion  for  new  trial,  defendant  appeals.  De- 
fendant issued  its  policy  to  plaintiff  to  cover  a  period  of  three 
months  from  June  25,  1896,  at  noon, 

"Against  all  direct  loss  or  damage  by  fire,  except  as  here- 
inafter provided,  ♦  ♦  ♦  while  located  and  contained  as 
described  herein,  and  not  elsewhere,  to  wit:  Tioelve  hundred 
dollars  on  combined  harvester,  Haines-Huuser,  makers^,  while  in  use 
in  Tulare  County,  Calif. ,"  etc. 

The  court  found  that  at  the  time  the  policy  was  issued  the 
harvester  "was  being  actually  used  in  the  field  by  plaintiff 
for  the  purpose  of  harvesting  grain  upon  his  ranch  in  Tulare 
County,  and  continued  to  be  so  used  by  him  until  the  25th  day 
of  July,  1896,  when  said  harvester  was  placed  in  a  shed  upon 

*  Deoltion  rendered,  Deo.  8, 1898. 
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the  said  ranch  of  plaintiff;  ♦  ♦  ♦  that  the  placing  of  said 
harvester  in  such  shed  was  the  usual  manner  in  which  such 
machinery  is  taken  care  of  and  provided  for  in  such  neighbor- 
hood, and  was  a  proper  and  careful  manner  for  the  safe-keep- 
ing of  such  property."  The  court  found  that  the  risk  was  not 
thereby  increased,  but  materially  decreased,  and  was  less  lia- 
ble to  loss  by  fire  in  said  shed  than  when  in  use  in  the  field. 
On  September  26,  1896,  while  in  said  shed,  the  harvester  was 
destroyed  by  fire,  without  plaintiff's  fault.  The  italicized 
words  of  the  policy  as  shown  above  were  in  writing  upon  the 
face  of  the  policy,  and,  except  the  signature,  the  rest  of  the 
policy  was  in  print.  The  liability  of  defendant  depends  upon 
two  questions:  (1)  Was  the  harvester,  at  the  time  of  the  loss, 
"in  use,''  within  the  meaning  of  the  policy?  And  (2)  is  section 
2754  of  the  Civil  Code  applicable  to  such  case  as  this? 

1.  Without  reference  to  the  section  of  the  Civil  Code  referred 
to,  we  think  the  words  **  while  in  use"  were  intended  to  be  em- 
ployed, and  have  the  effect,  to  limit  the  liability  of  defendant 
to  loss  by  fire  of  the  harvester  while  being  used  for  harvesting 
purposes,  and  do  not  cover  the  loss  as  it  occurred.  The  lia- 
bility would  probably  attach  in  an  interval  of  disuse  in  the 
field,  as  at  night,  or  the  noon  hour,  or  while  undergoing  tem- 
porary repairs  where  being  used;  for  it  would  be  a  narrow — 
and,  we  think,  unwarranted — construction  to  hold  that  the 
policy  covered  those  periods  only  while  the  machine  was 
actually  engaged  in  cutting  grain,  and  did  not  include  tempo- 
rary stoppages.  But  we  think  it  would  do  violence  to  the 
language  used,  as  well  as  to  the  manifest  intention  of  the 
parties,  to  hold  that  the  policy  covered  a  risk  after  the  harvest 
was  over,  and  plaintiff  had  ceased  using  it,  and  the  machine 
was  dismantled  and  stored  away  in  a  building.  It  had  then 
ceased  to  be  used  in  the  sense  contemplated.  A  policy  in- 
sured against  loss  by  fire  a  threshing  machine  engine  and  sepa- 
rator "while  not  in  use."  The  outfit  had  been  used,  but  was 
hauled  to  another  place,  and  was  left  standing  near  a  farm 
house,  preparatory  to  its  intended  use  a  few  days  later,  and 
while  standing  there  was  destroyed  by  fire.  It  was  held  that 
the  machines  were  ''not  in  use,"  within  the  meaning  of  the 
policy:  Minneapolis  Threshing  Mach.  Co.  vs.  Firemen's  Ins. 
Co.,  57  Minn.,  35.  This  is  a  case  the  converse  of  the  one  we 
have  here,  but  it  shows — and  we  think  properly — that,  when 
we  speak  of  a  machine  "in  use,"  we  do  not  mean  a  machine 
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"  not  in  use."  The  language  of  the  policies  in  Benicia  Agricul- 
tural Works  vs.  Germania  Ins.  Co.  (97  Cal.,  468),  and  Mawhin- 
ney  vs.  Insurance  Co.  (98  Cal.,  184),  was  not  he  same  as  in  the 
present  case,  but  the  principle  there  decided  governs  here. 
Among  other  things,  it  was  said  in  the  latter  of  these  cases: 
"An  insurer  is  not  liable,  except  upon  proof  that  the  loss  has 
occurred  within  the  terms  of  the  policy,  and  when  making  the 
policy  he  is  at  liberty  to  select  the  character  of  the  risk  he  will 
assume.  If  the  terms  of  the  risk  are  distinct  and  without  am- 
biguity, the  assured  cannot  complain,  if  the  risk  assumed  does 
not  cover  the  loss.  ♦  ♦  ♦  Whatever  may  have  been  the 
motives  for  limiting  the  extent  of  the  risk,  he  [the  insurer] 
cannot  be  made  liable  for  a  loss  that  was  not  covered  by  the 
risk  assumed  in  the  policy."  It  has  been  similarly  held  in 
many  adjudicated  cases:  Wood,  Ins.,  §  47.  Respondent  con- 
tends that  the  language,  "  while  in  use  in  Tulare  County,"  was 
not  intended  to  mean  any  particular  or  special  use,  but  was  in- 
tended to  mean  only  the  general  use  made  of  such  property 
in  the  county,  and  while  it  remained  in  such  county.  We  are 
cited  to  Astor  vs.  Merritt,  111  U.  S.,  202;  and  Snow  vs.  Insur- 
ance Co.,  48  N.  Y.,  624.  We  are  unable  to  see  that  these  cases 
warrant  our  holding  the  intention  of  the  parties  in  the  policy 
before  us  to  be  as  broad  as  contended  for  by  respondent.  If 
he  had  intended  to  have  a  general  risk  covered  for  the  three 
months,  why  were  the  terms  "in  use"  written  into  the  policy? 
If  such  had  been  the  intent,  the  expression  would  have  been 
"while  in  Tulare  County,"  not  "while  in  use  in  Tulare  County." 
We  cannot  speculate  as  to  whether  the  risk  was  greater  or  less 
while  in  actual  use  than  while  stored  in  the  shed,  to  ascertain 
the  true  meaning  of  the  term  used;  for,  whether  greater  or 
less,  we  are  held  to  the  terms  in  fact  used.  When  insured,  the 
machine  was  in  the  harvest  field,  "in  use"  to  harvest  grain; 
and  it  seems  to  us  that  this  was  the  use,  and  the  only  use, 
meant  by  the  parties.  In  Langworthy  vs.  Insurance  Co.  (85 
N.  Y.,  632),  the  policy  read:  "Frame,  shingle-roof  hop  house, 
while  drying  hops,"  from  August  15th  to  October  15th.  The 
hop  house  was  destroyed  September  30th,  after  the  plaintiff 
had  ceased  drying  hops.  The  court  said:  "The  defendant  did 
not  undertake  to  insure  the  hop  house  against  fire  generally 
during  the  time  specified,  but  during  the  time  specified  only 
'while  drying  hops,'  *  *  *  If  this  had  been  intended  as 
an  absolute  general  insurance  for  the  full  term  of  sixty  days. 
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the  words  *  while  drying  hops'  were  purposeless,  having  no  sig- 
nification." And  so  it  seems  to  us,  in  the  case  here,  the  words 
"in  use"  would  be  purposeless,  if  we  were  to  hold  as  con- 
tended by  respondent;  for  we  do  not  think  a  machine  can  be 
said  to  be  in  use  when  it  is  stored  away  in  a  shed  after  the  har- 
vest is  over,  and  is,  in  fact,  in  disuse. 

2.  Respondent  claims  that,  while  it  may  be  said  that  the  use 
to  which  the  machine  was  limited  by  the  terms  of  the  policy 
was  the  special  use  of  harvesting  grain,  respondent  has  by  his 
pleading  and  by  the  evidence  shown  that  he  is  fairly  within 
the  provisions  of  sections  2011,  2753,  and  2754  of  the  Civil 
Code.     Section  2611  reads: — 

"A  policy  may  declare  that  a  violation  of  specific  provi- 
sions thereof  shall  avoid  it,  otherwise  a  breach  of  an  imma- 
terial provision  does  not  avoid  the  policy." 

Section  2754  reads: — 

"An  alteration  in  the  use  or  condition  of  a  thing  insured 
from  that  to  which  it  is  limited  by  the  policy,  which  does  not 
increase  the  risk,  does  not  affect  a  contract  of  insurance." 

Section  2753  gives  the  insurer  the  right  to  rescind  in  the 
case  mentioned  in  section  2754,  under  circumstances  stated.  It 
is  claimed  that  these  sections  "abrogate  the  rule  which  had  for- 
merly obtained,  that  any  change  in  the  use  or  condition  of  a 
thing  insured  from  that  limited  in  the  policy  avoided  the  insur- 
ance." It  is  not  to  be  supposed  that  the  legislature  intended 
by  section  2611  to  give  the  insurer  the  right  to  insert  a  condi- 
tion in  the  policy  which,  if  violated,  should  avoid  it,  and  by 
Bection  2754  take  away  that  right.  Respondent's  construction 
would  abrogate  the  warranties  specially  declared  to  exist  in 
certain  policies  as  shown  by  section  2603  et  seq.,  and  would 
practically  take  away  from  the  parties  the  right  of  contract 
altogether.  We  think  that  the  term  "alteration  in  the  use  or 
condition  "  has  reference  to  policies  silent  upon  the  subject,  in 
which  case  the  general  rule  is  that  the  contract  is  not  thereby 
avoided,  unless  the  change  of  use  or  condition  materially  in- 
creases the  risk.  But  where  the  policy  in  terms  stipulates 
against  the  use  for  certain  purposes,  or  restricts  the  use  to  cer- 
tain definite  purposes,  we  do  not  think  section  2754  was  in- 
tended to  apply;  nor  do  we  think  it  introduces  p.  rule  under 
which  the  insured  could,  by  proof  that  there  was  less  hazard 
in  the  changed  use,  enforce  a  policy  which  stipulated  against 
such  changed  use.    When  the  insurer  has  thus  stipulated,  the 
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violation  of  the  agreement  is  not  to  be  tested  by  the  effect 
upon  the  risk,  for  it  makes  no  difference  whether  the  risk  is  in- 
creased or  not.  The  stipulation  has  made  any  change  of  use  a 
material  part  of  the  contract.  The  cases  in  97  and  98  Cal.,  while 
not  referring  to  section  2754,  could  not  have  been  decided  in 
ignorance  or  disregard  of  its  provisions.  The  case  in  97  Cal., 
we  think,  was  decided  with  a  clearly-implied  reference  to  sec- 
tion 2754,  and  that  section  was  cited  by  appellant  in  its  brief. 
The  court  said:  "The  appellant  took  exceptions  to  the  rulings 
of  the  court  excluding  certain  offered  evidence,  by  which  ap- 
pellant, sought  to  show  that  the  risk  or  hazard  was  not  in- 
creased by  the  fact  that  the  machine  was  not  employed  in  the 
fields  or  in  transit  at  the  time  of  the  fire;  but  those  objections 
and  that  testimony  were  immaterial,  under  the  view  which  we 
have  taken  of  the  contract  itself."  And  so,  in  98  Cal.,  and  32 
Pac,  it  was  distinctly  held  that  an  insurer  is  at  liberty  to  select 
the  character  of  the  risk  he  will  assume,  and  he  is  not  liable, 
except  upon  proof  that  the  loss  occurred  within  the  terms  of 
the  policy.  The  dissenting  opinions  clearly  show  that  upon 
the  point  now  raised  there  was  no  disagreement  in  the  court. 
In  McKenzie  vs.  Insurance  Co.  (112  Cal.,  548),  it  was  said: 
*  Parties  may  contract  as  they  please.  When  a  condition  pre- 
cedent is  adopted  by  them  in  their  contract,  the  courts  will  not 
inquire  as  to  its  wisdom  or  folly,  but  must  exact  its  strict,  or 
at  least  substantial,  observance."  We  do  not  think  section 
2754,  supra,  was  intended  to  apply  to  such  a  case  as  this,  nor 
that  the  stipulations  in  the  policy  could  be  avoided  by  showing 
that  the  risk  to  the  machine  from  fire  was  less  in  the  shed  than 
in  the  field  while  in  use.  It  was  error  to  admit  evidence  under 
this  section,  over  defendant's  objection,  upon  that  question  of 
fact:  Benicia  Agricultural  Works  vs.  Germania  Ins.  Co., 
supra.  The  judgment  and  order  should  be  reversed. 
We  concur:  Britt,  C;  Haynes,  C. 

PERCuiUAM. 

For  the  reasons  given  in  the  foregoing  opinion,  the  judg- 
ment and  order  are  reversed. 
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-ETNA  INS.  CO.  ET  AL. 

V8, 

GLASGOW  ELECTRIC  LIGHT  <t  POWER  CO.* 

Where  the  policy  excepts  liability  for  loss  from  electric  lights,  the  i>etition 
need  not  allege  that  these  were  not  the  cause  of  loss. 

Where  ownership  by  insared  is  denied  in  the  answer,  a  jndnuent  in  favor  of 
the  company  cores  a  failure  of  the  i>etition  to  allege  sucn  ownership. 

Where  the  statute  makes  the  company  liable  for  the  face  of  the  policy  in  case 
of  total  loss  on  realty  and  the  insurance  is  in  separate  sums  on  a  power 
house  and  the  electric  machinery  contained  therein,  a  total  loss  on  the 
house  entitles  to  the  full  amount  insured  thereon,  though  the  machinery 
is  only  a  partial  loss.  In  such  case  each  class  insured  must  be  treated  as 
a  separate  insurance. 

Edwabd  W.  Hikes,  Gbo.  T.  Duff,  and  Lewis  MoQuowh,  /or 
Appellants, 

W.  L.  FoBTEB  and  W.  S.  Pbyob,  for  Appellee. 

BUBNAM,  J. 

This  is  an  appeal  by  nine  insurance  companies  from  a  judg- 
ment against  them  aggregating  |11,500.  The  appellee  insti- 
tuted nine  separate  actions  to  recover  damages  upon  its  sev- 
eral policies  of  insurance,  for  the  alleged  destruction  by  fire  of 
its  power  house  and  machinery  at  Glasgow,  Ky.  The  cases 
were  transferred  to  equity,  consolidated,  and  referred  to  a  com- 
missioner to  report  the  property  insured,  its  value,  and  the 
damage  thereto,  and,  upon  final  bearing  of  the  exceptions  to 
the  report  by  appellants,  the  judgment  appealed  from  was  en- 
tered.   Quite  a  number  of  alleged  errors  are  complained  of. 

There  are  four  distinct  classes  of  property  insured  by  each  of 
the  policies,  as  follows:  (1)  The  one-story  frame  building,  in 
which  the  machinery  was  placed,  on  which  the  aggregate 
amount  of  insurance  carried  was  |2,600.  (2)  The  engine,  boiler, 
and  their  connections  and  settings,  upon  which  the  aggregate 
amount  of  insurance  carried  was  |1,950.  (3)  All  machinery, 
other  than  electrical,  in  the  building,  including  tools,  furni- 
ture, and  fixtures.  The  aggregate  insurance  on  this  class  of 
property  was  |2,950.  (4)  The  dynamos,  exciters,  lamps, 
switches,  wire,  other  electrical  appliances,  and  railway  cars 
and  motors  contained  in  the  buildings  or  on  the  tracks  of  the 

*  Deciflion  rendered.  Oot.  12, 1899. 
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road.  The  total  amount  of  insurance  under  this  clause  of  the 
policy  amounted  to  |4,000.  Each  of  these  policies  contained 
this  limitation  with  reference  to  the  electrical  m^-chinerj  em- 
braced in  the  fourth  clause: — 

"This  insurance  does  not  cover  any  loss  or  damage  to 
dynamos,  exciters,  lamps,  switches,  or  motors,  caused  by 
electric  current,  whether  artificial  or  natural." 

Each  of  said  policies  also  contained  this  stipulation,  which 
follows  the  third  clause  of  the  policy: — 

"It  is  a  part  of  the  consideration  of  this  policy,  and  the 
basis  upon  which  the  rate  of  premium  is  fixed,  that  the  as- 
sured shall  maintain  insurance  on  the  property  above  de- 
scribed to  the  extent  of  four-fifths  of  the  actual  cash  value 
thereof,  and  failing  so  to  do,  the  assured  shall  be  an  insurer 
to  the  extent  of  such  deficit,  and  in  that  event  shall  bear  a 
proportion  of  any  loss.  This  clause  shall  apply  to  each  item 
above  described  separately.'' 

The  first  point  relied  upon  for  reversal  is  that  appellee  does 
not  allege  in  any  of  the  petitions  that  the  loss  or  damage  to  the 
property  covered  by  the  fourth  clause  of  the  policy  was  not 
caused  by  an  electrical  current.  It  is  insisted  that  it  was 
necessary  for  each  petition  to  have  negatived  this  conditon, 
and  in  support  of  this  contention  we  are  referred  to  the  case  of 
Accident  Co.  vs.  Carson  (Ky.).  That  was  a  case  on  an  accident 
insurance  policy  to  recover  the  full  amount  thereof  for  the 
death  of  the  insured,  who  was  killed  in  a  mutual  affray.  In  his 
application  the  insured,  in  that  case,  described  himself  as  a 
druggist,  and  agreed  that,  if  he  was  killed  in  any  occupation  or 
exposure  classed  by  the  company  as  more  dangerous  than  that 
of  a  druggist,  his  beneficiary  was  to  get  only  a  reduced  sum. 
The  occupation  of  the  assured  was  one  of  the  cardinal  condi- 
tions upon  which  the  policy  was  issued,  and  in  that  case  the 
court  held  that  it  was  necessary  that  the  beneficiary  should 
allege  whether  the  assured  was  engaged  at  the  time  of  his 
death  in  a  more  hazardous  occupation  or  exposure  than  that  of 
a  druggist.  But  in  this  case  the  provision  of  the  policy  relied 
upon  is  not  a  condition  precedent  to  the  right  of  recovery.  It 
does  not  stipulate  for  the  performance  of  some  act  to  be  done 
on  the  part  of  appellee,  or  the  happening  of  some  event,  before 
the  contract  shall  take  effect.  It  provides  only  for  an  excep- 
tional case,  in  which  appellants  shall  not  be  liable  under  the 
contract  of  insurance.  The  plaintiff  is  not  required  to  antici- 
pate defenses  by  alleging  that  the  loss  was  not  produced  by 

VOL.  XXV1II.-63. 
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any  causes  for  which  it  is  provided  that  the  insurer  shall  not 
be  liable.  These  are  matters  that  are  to  be  pleaded  by  the  de- 
fendant.    See  11  Enc.  PL  &  Prac,  p.  414. 

It  is  also  insisted  that  one  or  two  of  the  petitions  are  defect- 
ive in  allegations  of  ownership  by  appellee  of  the  property  at 
the  time  the  policy  was  issued  or  at  the  time  it  was  destroyed, 
and  that  the  court  erred  in  overruling  appellants'  demurrer 
upon  this  ground.  The  question  of  ownership  was  put  in  issue 
by  the  answer,  and  the  error  complained  of  was  fully  cured  by 
the  judgment. 

The  next  ground  relied  upon  by  appellants  is  that  the  court 
erred  in  refusing  to  allow  them  to  file  an  amended  answer  after 
the  report  of  the  commissioner  under  the  order  of  reference,  in 
which  they  sought  to  rely  upon  that  provision  of  the  policies 
which  followed  the  first,  second,  and  third  items  thereof,  which 
required  the  assured  to  maintain  insurance  on  the  property  to 
the  extent  of  four-fifths  of  the  actual  cash  value  thereof,  and 
in  failing  so  to  do  to  be  an  insurer  to  the  extent  of  such  deficit, 
and  in  that  event  bear  a  proportion  of  any  loss.  It  is  alleged 
that  the  commissioner  reported  the  value  of  the  property  de 
scribed  in  schedule  2  to  be  f8,310,  and  that  the  total  amount  of 
insurance  maintained  by  the  assured  on  the  property  described 
in  said  schedule  at  the  time  of  the  fire  was  only  |1,950;  that 
four-fifths  of  the  value  of  said  property,  as  reported  by  the 
commissioner,  was  |2,648;  and  that,  if  the  court  should  sus- 
tain the  finding  of  the  commissioner  as  to  the  value  of  the 
property  insured  under  item  2,  the  difference  between  the  ac- 
tual insurance  and  four-fifths  of  the  value  of  the  property 
would  be  |698;  and  under  the  contract  of  insurance  the  plain- 
tiff was  to  this  extent  to  be  treated  as  an  insurer  of  the  prop- 
erty embraced  in  that  schedule.  This  provision  in  the  amend- 
ment is  common  to  all  of  the  policies  sued  on,  and  was  made 
for  the  protection  of  appellants,  and,  if  the  aggregate  amount 
of  insurance  carried  upon  the  articles  of  clause  2  mentioned  in 
the  policies  was  less  than  four-fifths  of  the  value  of  such  prop- 
erty, the  effect  was  to  increase  the  proportion  each  company 
would  have  to  pay  in  the  event  of  loss,  and  we  think,  under  the 
provisions  of  section  134  of  the  Civil  Code  of  Practice,  the 
oourt  erred  in  its  refusal  to  allow  this  amendment  to  be  filed. 
Appellee,  under  this  provision  of  the  insurance  contract,  must 
be  treated  as  an  insurer  of  the  property  contained  in  the  second 
clause  to  the  extent  that  the  aggregate  insurance  covered  by 
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the  policies  fails  to  cover  four-fifths  of  the  value  placed  there- 
on, and  this  difference,  so  far  as  the  property  covered  by  the 
second  clause  is  concerned,  we  find  to  be  f250,  as  will  be  seen 
hereafter. 

Upon  the  question  of  the  value  of  the  property  insured  in 
each  separate  clause  of  the  policy,  and  the  loss  thereon,  the  evi- 
dence is  very  diverse  and  conflicting.    Appellants  took  the  de- 
positions of  nine  witnesses,  all  of  whom  claimed  to  be  experts 
in  valuing  property  of  this  character,  and  appellee  took  that  of 
twelve  witnesses,  some  of  whom  claimed  to  be  experts  in  valu- 
ing electrical  appliances  and  machinery,  and  all  of  whom  seem 
to  have  had  more  or  less  experience  in  dealing  with  such  prop- 
erty.    It  consequently  becomes  a  very  perplexing  question  to 
intelligently  and  accurately  determine  the  rights  of  the  parties 
from  the  evidence.     Appellee  filed  no  exceptions  to  the  report 
of  the  special  commissioner,  while  appellants  filed  numerous 
exceptions,  and  earnestly  insist  that  his  findings  were  against 
the  weight  of  the  evidence.    The  rule  is  that,  "  where  each  of 
several  classes  or  kinds  of  property  covered  by  the  policies 
sued  on  is  insured  for  a  separate  and  distinct  amount,  each 
class  of  property,  in  estimating  the  amount  of  recovery,  should 
be  considered  as  a  separate  class,  and  the  judgment  restricted 
in  its  findings  on  account  of  the  destruction  of  the  property  of 
that  class  to  the  value  of  the  property  so  destroyed."     See  In- 
surance Co.  vs.  Freeman  (10  Ky.  Law.  Rep.,  496),  and  authori- 
ties there  cited.    The  commissionel'  seems  to  have  observed 
this  rule  in  his  report.     He  finds  the  house  in  which  the  ma- 
chinery was  placed  a  total  loss,  and  fixed  the  damage  at  f2,000. 
The  insurance  on  the  property  amounted  to  f2,600,  and  it  is. 
therefore,  earnestly  insisted  by  appellants  that  the  excess  of 
insurance  over  the  damage,  which  amounted  to  f600,  should 
have  been  deducted  from  the  amount  of  recovery.-    Section  700 
of  the  Kentucky  Statutes  provides  "  that  insurance  companies 
that  take  fire  or  storm  risks  on  real  property  in  this  common- 
wealth shall,  on  all  policies  issued  after  this  act  takes  effect  (in 
case  of  total  loss  thereof  by  fire  or  storm),  be  liable  for  the  full 
estimated  value  of  the  property  insured,  as  the  value  thereof  is 
fixed  in  the  face  of  the  policy;  and  in  cases  of  partial  loss  of 
the  property  insured,  the  liability  of  the  company  shall  not  ex- 
ceed the  actual  loss  of  the  party  insured."    The  commissioner 
found  the  loss  under  this  clause  of  the  policy  to  have  been  a 
total  one.    The  building  was  destroyed  entirely,  and  the  stone 
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foundation  on  which  it  rested  was  rendered  valueless  for  any 
purpose,  and  we  are,  therefore,  disposed  to  think  that  the  tes- 
timony in  the  case  supports  the  conclusions  of  the  commis- 
sioner on  this  point.  It  is,  therefore,  unnecessary  for  us  to 
enter  upon  any  discussion,  under  this  provision  of  the  policy, 
as  to  what  constitutes  a  total  loss  of  a  building.  This  question 
is  very  ably  discussed  in  the  cases  of  German  Ins.  Co.  vs.  Eddy 
(Neb.),  55  N.  W.,  1073,  and  Royal  Ins.  Co.  .vs.  Mclntyre  (Tex. 
Civ.  App.),  34  S.  W.,  669;  but,  in  view  of  our  conclusion  that 
the  building  was  a  total  loss,  we  do  not  think,  under  the  pro- 
visions of  the  statute,  that  the  court  erred  in  adjudging  to  ap- 
pellee the  aggregate  amount  of  insurance  held  by  it  on  the 
building,  notwithstanding  the  fact  that  the  commissioner  re- 
ported the  loss  only  to  have  been  |2,000. 

Under  the  third  clause  of  the  policy,  the  commissioner  re- 
ports the  aggregate  insurance  as  amounting  to  |2,950,  and  he 
finds  the  total  loss  on  the  property  embraced  in  this  schedule 
to  be  only  |1,551.  The  difference  between  the  amount  of  the 
insurance  and  the  amount  of  loss  on  this  schedule  is  f  I,399. 
We  think  that  the  court  plainly  erred  in  adjudging  that  appel- 
lants should  pay  the  whole  of  this  insurance,  and  they  are  enti- 
tled to  a  credit  on  the  judgment,  to  be  distributed  pro  rata,  of 
this  11,399. 

The  commissioner  finds  that  the  boiler  covered  by  the  second 
item  of  the  policy  was  worth,  at  the  time  of  the  fire,  f  1,500,  and 
that  it  was  practically  destroyed,  being  only  valuable  as  scrap 
iron.  He  finds  the  steel  boiler  to  have  been  of  the  value  of 
|700  at  the  time  of  the  fire,  and  places  its  value  after  the  fire  at 
|250.  He  finds  the  connections  and  fixtures  to  the  boiler  to 
have  been  of  the  value  of  |510,  which  were  all  totally  de- 
stroyed, with  the  exception  of  a  heater,  which,  after  the  fire, 
was  worth  |75;  that  the  settings  of  the  engine  and  boiler  were 
worth  |600  before  the  fire,  and  after  the  fire  they  were  not 
worth  exceeding  |300,  He  states  that  in  estimating  the  value 
of  the  engine  and  boiler  and  their  connections  he  has  set  off  de- 
preciation for  wear  and  tear  against  freight  and  the  exi>ense6 
of  placing  them  in  position,  and  fixes  the  total  value  of  the 
property  covered  by  the  second  clause  at  $3,310  before  the  fire, 
and  the  salvage  at  f  625,  making  a  total  damage  under  this  sec- 
ond clause,  of  f2,685.  This  machinery  had  been  in  use  for 
more  than  two  years,  and  we  are  of  the  opinion  that  the  values 
fixed  by  the  commissioner  upon  those  items,  both  before  and 
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after  the  fire,  are  erroneous.  Without  entering  into  an  elab- 
orate analysis  of  the  testimony,  we  have  concluded,  from  a 
careful  consideration  of  it,  that  the  engine  and  its  connections, 
before  the  fire,  were  not  worth  exceeding  |1,250;  that  the  boiler 
and  its  connections,  before  the  fire,  were  not  worth  exceeding 
|1,000,  and  that  the  settings  were  not  worth  exceeding  f  600,  or 
|2,850  in  the  aggregate;  that  the  engine,  after  the  fire,  was 
worth  |500,  the  boiler  |500,  and  the  settings  fSOO,  amounting 
in  the  aggregate  to  f  1,300,  making  the  total  damage  under  this 
clause  of  the  policy  |1,550;  and  the  judgment  was,  therefore, 
for  |400  too  much  on  this  schedule  of  the  policies.  We  have 
very  carefully  considered  the  exceptions  and  objections  raised 
by  appellants  to  the  valuation  placed  upon  the  property  cov- 
ered by  the  fourth  clause  of  the  policies,  both  before  and  after 
the  fire,  and  we  are  of  the  opinion  that  the  evidence  supports 
the  finding  of  the  commissioner  and  the  judgment  of  the  chan- 
cellor, and  it  will,  therefore,  not  be  disturbed.  For  reasons  in- 
dicated, the  judgment  is  reversed,  and  cause  remanded,  with 
instructions  to  reduce  the  amount  of  appellee's  recovery  by  the 
items  of  f  1,399  and  |400,  making  in  the  aggregate  |1,799,  and 
to  hold  appellee  a  joint  insurer  to  the  extent  of  f250  on  the 
items  covered  by  the  second  clause  of  the  policies,  and  for  fur- 
ther proceedings  consistent  with  this  opinion. 


SUPREME  COURT  OF  NEBRASKA. 


RUSTIN 

V8, 

STANDARD  LIFE  &  ACCIDENT  INS.  CO.* 

The  term  ''  voluntary  overexertion,"  in  a  policy  of  accident  insurance,  means 
conscious  or  intentional  overexertion,  or  a  reckless  disregard  of  conse- 
quences likely  to  ensue  from  great  physical  effort. 

It  cannot  be  said,  as  a  matter  of  law,  that  the  slight  elevation  of  a  300-poand 
weight  by  a  strong  man  accustomed  to  lifting  is  voluntary  overexertion. 

A  condition  in  a  contract  of  casualty  insurance  forbidding  unnecessary  lift- 
ing is  not  broken  by  au  act  of  lifting  which  was  apparently  reanonable, 
and  performed  in  the  line  of  duty. 

Evidence  examined,  and  held  to  be  sufficient  to  entitle  the  plaintiff  to  have 
the  case  submitted  to  the  jury. 

Jambs  H.  McIntosh  and  Charles  A.  Goes,  for  Plaintiff^  in  Error. 
L.  F.  Crofoot,  f(fr  Defendant  in  Error. 

*  Decision  rendered.  June  21. 1899     Syllftbnt  by  the  Court. 
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Sullivan,  J. 
This  action  was  brought  by  Charles  B.  Rustin,  to  recover  on 
a  policy  of  accident  insurance  issued  to  him  by  the  Standard 
Life  &  Accident  Insurance  Company.  The  injury  upon  which 
the  claim  for  indemnity  is  grounded  was  the  result  of  an  effort 
on  the  part  of  plaintiff  to  raise  a  heavy  dumbbell  from  the 
ground.  The  contract  contained  a  stipulation  exempting  the 
company  from  liability  for  injuries  occasioned  by  unnecessary 
lifting  and  voluntary  overexertion.  The  action  was  defended 
on  the  theory  that  the  accident  was  within  the  exemption 
clause.  The  trial  court,  at  the  conclusion  of  plaintiff's  testi- 
mony, instructed  the  jury  to  return  a  verdict  in  favor  of  the 
defendant.  The  correctness  of  this  instruction  is  the  single 
question  presented  by  the  record  for  decision.  The  facts  being 
undisputed  we  are  only  required  to  determine  whether  they 
are,  under  the  most  favorable  construction,  sufficient  to  sustain 
a  verdict  in  favor  of  the  insured.  Bustin  was  described  in  his 
application  for  insurance  as  a  capitalist.  After  the  issuance 
of  the  policy,  he  became  president  of  the  Courtland  Beach  As- 
sociation, a  company  owning  and  conducting  a  pleasure  resort 
near  the  city  of  Omaha.  This  company  was  arranging  to  give 
an  exhibition  representing  the  destruction  of  Pompeii,  and  the 
plaintiff  was  on  the  ground,  superintending  the  preparatory 
work.  While  thus  engaged,  he  sustained  the  injury  in  ques- 
tion. His  own  account  of  the  accident  is  as  follows:  "Con- 
struction was  going  on  for  giving  the  show  called  'Pompeii,' 
and  I  was  out  there  superintending  the  building  of  the  seats, 
and  so  on;  and  at  noon  I  took  my  lunch,  and  after  dinner  I 
went  out  in  the  shade  of  a  tree,  and  was  lying  down,  smoking. 
There  had  been  an  arrangement  made  for  the  commencement 
of  a  performance  by  Miller, — ^I  have  forgotten  what  Miller, — 
a  strong  man,  who  was  going  to  give  an  exhibition  with  dumb- 
bells. These  dumbbells  were  on  a  bar  or  handle,  each  five  or 
six  feet  long,  and  purported  to  weigh  225  and  450  pounds. 
While  lying  there  smoking,  I  noticed  some  boys  fooling  with 
the  lighter  dumbbell, — ^the  225  weight.  It  was  very  apparent 
to  me  they  were  a  little  shy  in  weight,  and  so  I  got  up  from 
where  I  had  been  reclining,  and  went  upon  the  platform  where 
the  bells  had  just  been  delivered,  and  picked  up  the  large 
dumbbell,  said  to  weigh  450  pounds.  Picked  it  up  with  appar- 
ent ease,  but  had  it  out  of  balance.  It  was  down  on  the  right 
side.    I  didn't  get  it  in  the  centre  of  gravity.    In  bringing  it  to 
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a  level,  I  raised  my  right  arm,  and  something  gave  away  with  a 
loud  report, — one  of  the  ligaments  of  my  back."  Rustin  fur- 
ther testified  that  he  was  in  good  physical  condition  at  the 
time  he  was  injured;  that  he  was  accustomed  to  lifting,  and  be- 
lieved he  could  lift  450  pounds  without  injury  to  his  system; 
that,  in  his  opinion,  the  heavier  dumbbell  did  not  weigh  more 
than  300  pounds,  and  that  his  primary  purpose  in  lifting  it  was 
to  test  its  weight,  with  the  view  of  protecting  his  company  and 
the  public  from  an  imposture  which  he  suspected  the  profes- 
sional athlete  was  about  to  perpetrate.  This  evidence,  we 
think,  was  sufficient  to  warrant  a  recovery,  and  should  have 
been  submitted  to  the  jury.  Rustin's  injury,  it  is  true,  was 
the  natural  result  of  overexertion  while  attempting  to  raise 
the  dumbbell  and  bring  it  to  a  horizontal  position;  but  that 
fact  is  not  of  itself  conclusive  in  favor  of  the  company.  The 
contract  right  to  indemnity  was  not  lost  because  the  injury  re- 
sulted from  overexertion  unless  the  overexertion  was  con- 
scious and  intentional:  Indemnity  Co.  vs.  Dorgan,  7  C.  C.  A., 
581;  Johnson  vs.  Accident  Co.  (Mich.).  Surely,  it  cannot  be 
said  as  a  matter  of  law  that  the  plaintiff  was  aware  of  the 
probable  result  of  his  act,  or  that  he  acted  with  a  reckless  dis- 
regard of  consequences  likely  to  ensue.  That  he  failed  to  ac- 
curately gauge  his  own  strength,  or  else  to  correctly  estimate 
the  weight  of  the  dumbbell,  is  evident;  but  accident  insurance 
is  not  designed  to  furnish  indemnity  only  in  cases  where  the 
policyholder  orders  his  conduct  with  grave  circumspection, 
and  a  provident  foresight  of  consequences.  Mere  contributory 
negligence  is  no  answer  to  an  action  on  a  contract  of  insur- 
ance. Neither  is  there  any  absolute  inference  that  the  lifting 
was  unnecessary.  According  to  the  plaintiff's  testimony,  the 
act  was  the  product  of  a  reasonable  motive,  and  was  performed 
in  the  line  of  duty.  An  accident  policy  undoubtedly  contem- 
plates that  even  a  capitalist  will  do  some  lifting  without  physi- 
cal or  moral  compulsion.  Circumstances  in  evidence  discredit 
the  reason  given  for  the  lifting,  but  they  do  not  indisputably 
condemn  it  as  false.  The  question  was  for  the  jury  to  de- 
termine.   The  judgment  is  reversed,  and  the  cause  remanded. 
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UNITED  STATES  CIRCUIT  COURT  OF  APPEALS. 

Ninth  Circuit. 


THAMES  &  MERSEY  MARINE  INS.  CO.,  Limited, 

va, 

CCONNELL.^ 

The  policy  on  a  sailing  vessel  warranted  it  not  to  use  certain  ports  or  places 
on  the  Pacific  Coast.  The  schooner  sailed  for  one  of  the  prohibited  places 
and  aucbore4l  after  beiDff  driven  about  by  a  storm,  and  hnally  came  to  a 
bnoy  a  mile  off  the  moaUi  of  tbe  river  marking  the  entrance  to  the  place, 
but  anable  to  secnre  a  tug,  drifted  about  a  mile  from  the  bar  and  anchored, 
but  breaking  from  her  anchorage  drifted  ashore,  having  at  no  time  been 
nearer  than  a  mile  from  the  river. 

Held,  That  coming  to  the  buoy  and  anchoring  with  the  intention  of  entering 
was  a  violation  of  the  warranty. 

Before  Gilbert  and  Hoss,  Circuit  Judges,  and  Hawley,  Dis- 
trict Judge. 

Page  &  Eelus,  for  Appellant, 
Andbos  &  Frank,  for  Appellees. 

R088,C.  J. 

This  is  an  appeal  from  a  decree  given  the  libelant  in  the 
court  below.  The  appellant,  who  was  the  respondent  there, 
underwrote  a  policy  of  marine  insurance  on  the  interest  of 
Thomas  OTarrell,  tbe  libelant's  intestate,  in  the  schooner 
Robert  and  Minnie,  against  perils  of  the  sea  and  other  perils  in 
the  policy  mentioned.  The  policy  contained,  among  other  war- 
ranties, the  following: — 

"(4)  Not  to  use  any  ports  or  places  on  the  west  coast  of 
America  north  of  San  Francisco,  nor  islands  adjacent  there- 
to, except  Umpqua  and  Columbia  Rivers,  Humboldt,  Coos, 
and  Shoal  water  Bays,  Gray's  Harbor,  Sitka,  Ounalaska,  and 
St.  PauFs  Harbor,  and  ports  inside  the  mouth  of  the  Straits 
of  Fuca;  not  to  use  any  inside  passage  on  the  west  coast  of 
America  north  of  Burrard's  Inlet,  nor  ports  or  places  on 
the  east  coast  of  Asia,  north  of  Shanghai,  nor  islands  adja- 
cent thereto,  except  ports  in  Japan;  nor  to  use  Torres 
Straits,  nor  any  guano  island,  nor  to  engage  in  inter-island 
trade,  nor  to  go  on  a  whaling,  fishing,  or  trading  voyage.  It 
shall  and  may  be  lawful,  however,  for  said  vessel  in  her  voy- 
age to  proceed  and  sail  to,  touch  and  stay  at,  any  ports  or 
places,  if  thereunto  obliged  by  stress  of  weather  or  other  un- 
avoidable accident,  without  prejudice  to  this  insurance." 

*  DMiaion  rendered,  Feb.  14, 1898. 
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On  the  margin  of  the  policy  this  stipulation  was  written: — 

"It  is  understood  and  agreed  that  this  company  is  not  lia- 
ble for  any  claim  resulting  from  using  ports  or  places  not 
allowed  by  this  policy." 

While  the  policy  was  in  force,  the  schooner,  under  the  com- 
mand of  O'Farrell,  the  assured,  sailed  from  San  Francisco 
bound  to  Suislaw  Eiver,  in  the  State  of  Oregon,  which  was  a 
port  or  place  which  the  assured  agreed  and  warranted  that  he 
would  not  use.  It  appears  from  the  Pacific  Coast  Pilot,  which 
was  read  in  evidence,  that  this  river  was  first  reconnoitered  by 
the  Coast  Survey  in  1883,  when  the  bar  was  found  to  be  bad, 
and  had  only  five  feet  of  water  upon  it.  It  could  then  be 
crossed  only  on  the  flood  tide  near  high  water.  It  was  then 
nearly  a  quarter  of  a  mile  across,  and  the  channel  narrow.  But 
in  1887  the  bar  was  found,  not  only  to  have  changed  its  loca- 
tion, but  from  the  northernmost  point  of  the  cliffs  a  great  sand 
flat  had  made  out  fully  three-fourths  of  a  mile  to  the  south, 
and  changed  the  whole  location  of  the  bar.  The  Coast  Pilot 
proceeds: — 

"  It  IS,  therefore,  evident  that  only  a  local  knowledge  will 
serve  to  determine  the  peculiarities  of  the  bar  and  channel  at 
any  time.  *  *  *  It  is  reported  that  the  bar  works  around 
from  the  south  to  the  north  as  far  as  possible,  and  then  again 
breaks  out  near  the  south  spit.  When  it  is  settled  towards 
the  north,  it  is  claimed  to  carry  nine  feet  of  water;  but  that 
it  has  been  less  during  the  change.  There  is  a  sunken  rock 
near  the  beach  about  half  a  mile  to  the  southeast  of  the 
south  spit." 

During  the  voyage  from  San  Francisco,  the  schooner  was 
driven  by  tempestuous  weather  to  a  point  about  65  miles  to  the 
northward  of  the  entrance  of  the  Suislaw  River,  having  passed 
its  entrance  about  30  miles  to  the  westward.  The  vessel  then 
tacked,  and  proceeded  to  the  southward,  her  master  intending 
to  take  her  into  the  river  should  he  be  able  to  secure  the  ser- 
vices of  a  tug  to  tow  her  in,  which  he  expected  would  come  out 
for  that  purpose.  There  was  a  buoy  located  a  quarter  of  a 
mile  outside  of  the  bar,  near  the  entrance  of  the  river,  which 
indicated  the  entrance  to  the  channel  over  the  bar.  The 
schooner  sailed  right  up  to  that  buoy.  The  tug  could  not  then 
come  out,  on  account  of  the  roughness  of  the  bar  and  the  lack 
of  sufficient  water  thereon  at  the  then  stage  of  the  tide.  The 
schooner  then  stood  off  to  sea  about  half  a  mile,  and  after- 
wards stood  in  towards,  and  came  up  to,  the  buoy.     She  then 
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stood  off  again  for  a  short  time,  but  lost  the  wind,  and  drifted 
inshore  to  a  point  about  one  mile  to  the  southward  of  the  bar, 
where  the  master  dropped  anchor.  Shortly  after  letting  the 
anchor  go,  the  heavy  swell  brought  such  a  strain  upon  the 
chain  that  it  parted,  and  the  vessel  in  a  few  minutes  drifted 
upon  the  shore,  and  was  wrecked  and  totally  lost.  The  vessel 
did  not  at  any  time  while  the  policy  was  in  force  enter  the 
river,  nor  was  she  nearer  thereto  than  about  one  mile.  The 
above  facts  were  made  to  appear  to  the  court  below  by  an 
agreed  statement,  upon  which  the  cause  was  determined  there 
and  is  brought  here. 

By  the  fourth  clause  of  the  stipulations  above  quoted,  the  as- 
sured bound  himself  not  to  use  any  ports  or  places  on  the  west 
coast  of  America  north  of  San  Francisco,  nor  islands  adjacent 
thereto,  except  Umpqua  and  Columbia  Rivers,  Humboldt, 
Coos,  and  Shoalwater  Bays,  Gray's  Harbor,  Sitka,  Ounalaaka, 
and  St.  Paul's  Harbor,  and  ports  inside  the  mouth  of  the  Straits 
of  Fuca;  and,  by  express  agreement  indorsed  on  the  margin  of 
the  policy,  it  was  covenanted  that  the  insurer  should  not  be 
liable  for  any  claim  resulting  from  using  ports  or  places  not 
allowed  by  the  policy.  This  contract  is  the  measure  of  the 
rights  and  obligations  of  the  respective  parties.  Confessedly, 
Suislaw  River  was  a  place  the  assured  was  prohibited  by  the 
policy  from  using.  Was  not  the  buoy,  which  stood  near  the 
entrance  to  that  river,  and  within  a  quarter  of  a  mile  from  the 
bar  and  its  immediate  vicinity,  equally  a  place  the  assured  was 
prohibited  by  the  policy  from  using  for  the  purpose  of  getting 
into  the  river?  Was  not  the  point  about  one  mile  to  the  south- 
ward of  the  bar,  where  the  assured  dropped  his  anchor,  equally 
a  place  the  assured  was  prohibited  by  the  policy  from  using, 
under  the  circumstances  appearing  in  this  case?  Undoubtedly 
so;  for  they  are  all  on  the  west  coast  of  America,  north  of  San 
Francisco,  and  neither  of  them  is  Umpqua  or  Columbia  River, 
Humboldt,  Coos,  or  Shoalwater  Bay,  Gray's  Harbor,  Sitka, 
Ounalaska,  or  St.  Paul's  Harbor,  or  any  port  inside  the  mouth 
of  the  Straits  of  Fuca,  and  neither  of  the  places  was  so  used  by 
the  assured  in  going  where,  under  the  policy,  he  had  a  right  to 
go.  Nor  was  the  assured  obliged  by  stress  of  weather  or  other 
unavoidable  accident  to  sail  to,  touch,  or  stay  at  or  near,  the 
buoy,  or  at  or  near  the  Suislaw  River,  or  at  or  near  the  point 
where  he  dropped  his  anchor.  On  the  contrary,  he  was  at 
those  prohibited  places  in  pursuance  of  the  intent  with  which 
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he  started  on  his  voyage,  and  in  spite  of  tempestuous  weather, 
which,  so  far  from  taking  him  to  the  prohibited  vicinity,  had 
taken  him  65  miles  to  the  northward  and  30  miles  to  the  west- 
ward of  those  places.  It  is  idle  to  say  that  he  did  not  use  the 
prohibited  places,  when  the  agreed  statement  of  facts  shows 
that  the  assured  sailed  his  schooner  '^  right  up  to  the  buoy ''  in 
the  endeavor  to  get  into  the  Suislaw  River.  Was  he  not 
**U8ing"  this  place  when  he  sailed  his  schooner  there?  And  did 
he  not  "use"  the  place  about  one  mile  southward  of  the  bar 
when  he  dropped  his  anchor  there?  Undoubtedly  so.  Each 
of  these  places  and  its  immediate  vicinity  was  as  much  pro- 
hibited by  the  terms  of  the  policy  as  was  the  Suislaw  River, 
when  used,  not  in  going  where  under  the  terms  of  the  policy 
the  assured  had  the  right  to  go,  but  in  the  endeavor  to  enter  a 
prohibited  port. 

Nothing  more,  we  think,  need  be  said  to  show  that  the  judg- 
ment appealed  from  is  erroneous.  It  is  accordingly  reversed,, 
and  the  cause  remanded,  with  directions  to  the  court  below  to 
enter  judgment  for  the  respondent  on  the  agreed  statement  of 
facts. 

Gilbert,  C.  J.  (dissenting). 

I  am  unable  to  concur  with  the  majority  of  the  court  in  hold- 
ing that  the  insured  in  this  case  used  the  Suislaw  River  in  vio- 
lation of  the  stipulations  of  the  policy.  It  must  be  presumed 
that  the  contract  of  insurance  expressed  exactly  the  riska 
which  the  insurance  company  agreed  to  assume.  The  vessel 
was  prohibited  from  using  certain  specified  ports  and  places. 
She  was  free  to  go  anywhere  except  to  those  ports  or  places. 
She  had  the  right  to  traverse  the  open  sea  in  any  direction  in 
going  to  and  from  any  of  the  ports  which  the  policy  permitted 
her  to  use.  She  undoubtedly  had  the  right  to  approach  as  near 
as  possible  to  the  Suislaw  River  without  entering  it.  For  aught 
that  appears  to  the  contrary,  her  ordinary  route  to  or  from 
some  of  the  permitted  ports  would  take  her  as  near  to  the  Suis- 
law River  as  the  point  where  she  was  anchored  when  her  chain 
parted,  causing  her  to  be  drifted  ashore.  But  the  opinion  of 
the  majority  of  the  court  rests  upon  the  fact  that,  notwith- 
standing that  the  vessel  was  not  prohibited  to  approach  that 
point,  her  master  took  her  there  on  this  particular  occasion, 
with  the  intention  of  entering  the  Suislaw  River.  This  leaves 
the  decision  of  the  case  to  turn  upon  the  question  of  the  inten- 
tion with  which  the  vessel  approached  the  river.      It  would 
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seem  upon  principle  that  no  citation  of  authority  would  be 
necessary  to  sustain  the  position  that  the  intention  or  the  at- 
tempt to  enter  a  prohibited  port  is  not  tantamount  to  using  it 
If  the  intention  determines,  then  it  would  follow  that  if  the 
vessel  had  cleared  from  San  Francisco  with  the  intention  of 
entering  a  prohibited  port,  and  immediately  thereafter  that  in- 
tention had  been  abandoned,  and  she  had  been  lost  on  her  way 
to  one  of  the  permitted  ports,  there  could  be  no  recovery  under 
the  policy.  I  think  that  the  principle  announced  in  the  case  of 
Snow  vs.  Insurance  Co.  (48  N.  Y.,  624),  should  be  decisive  of 
this  case.  In  that  case  the  court  held  that  a  warranty  in  a 
policy  of  marine  insurance  not  to  use  a  certain  port  means  not 
to  go  into  it,  and  that  going  near  or  in  the  direction  of  the  pro- 
hibited port  is  not  a  breach  of  the  warranty.  Said  the  court 
by  Earl,  C:  "A  mere  intention  to  violate  a  policy  can  never 
have  the  effect  of  an  actual  violation.  The  vessel,  at  the  time 
of  her  loss,  was  not  sailing  in  forbidden  waters,  and,  so  long  as 
she  had  not  actually  reached  a  forbidden  place,  the  unexecuted 
intention  to  reach  one  cannot  avoid  the  policy."  In  Wheeler 
vs.  Insurance  Co.  (85  N.  Y.  Super.  Ct.,  247),  it  was  held  that, 
where  the  words  "  to  use "  were  adopted  in  a  covenant  not  to 
use  certain  ports  and  places,  they  meant  "to  go  into  a  port, har- 
bor, or  haven  for  shelter,  commerce,  or  pleasure,  and  to  derive 
a  benefit  or  advantage  from  its  protection,"  and  that  to  clear 
for  a  port  or  to  sail  for  it  is  not  to  use  it  under  the  policy,  and 
is  not  a  violation  of  the  warranty.  In  Insurance  Co.  vs.  Tucker 
(3  Cranch,  357),  a  vessel  was  insured  at  and  from  Kingston,  in 
Jamaica,  to  Alexandria;  but  she  took  in  a  cargo  at  Kingston 
for  Baltimore  and  Alexandria,  and  sailed  with  the  intent  to  go, 
first  to  Baltimore,  and  then  to  Alexandria.  While  on  her  way, 
and  before  reaching  the  point  of  deviation  from  the  direct 
route  from  Kingston  to  Alexandria,  she  was  captured.  The 
court  held  that  it  was  a  case  of  intended  deviation  only,  and 
that  "an  intent  to  do  an  act  can  never  amount  to  the  commis- 
sion of  the  act  itself."  These  authorities  and  others,  in  my 
opinion,  sustain  the  proposition  that  where  in  a  policy  of  insur- 
ance there  is  a  warranty  not  to  use  a  certain  port,  and  the  in- 
sured proceeds  towards  that  port  with  the  intention  and  in  the 
attempt  to  use  the  port,  but  in  fact  goes  to  no  point  to  which  he 
is  prohibited  from  going,  and  uses  no  place  or  port  interdicted 
by  the  policy,  there  is  no  breach  of  the  terms  of  the  policy.  It 
is  to  be  presumed  that  the  precise  agreement  of  the  parties  has 
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been  specified  in  the  contract,  and  that  the  vessel  is  free  to  go 
anywhere  upon  the  high  seas,  or  into  any  port  or  place  except 
the  interdicted  ports  and  places.  In  this  case  the  vessel  was 
not  to  use  the  Suislaw  River.  It  may  be  assumed  that  the  in- 
surance company  declined  to  insure  against  the  risks  that 
might  be  encountered  in  that  river,  or,  perhaps,  in  crossing  the 
bar  at  its  mouth.  The  vessel  approached  no  nearer  than  the 
buoy,  a  quarter  of  a  mile  outside  the  bar.  She  did  not  use  the 
river,  although  her  master  intended  and  attempted  to  use  it. 
The  policy  did  not  prohibit  the  intention  or  the  attempt  to  use 
it.  It  prohibited  only  the  use.  The  contract  of  insurance  has 
indemnity  for  its  object,  and  it  should  be  construed  liberally  to 
that  end.  "Stipulations  are  construed  strictly  against  the 
party  in  whose  favor  they  are  made:^'  11  Am.  &  Eng.  Enc.Law, 
286;  Catlin  vs.  Insurance  Co.,  1  Summ.,  434,  Fed.  Cas.  No. 
2,522;  Hoffman  vs.  Insurance  Co.,  32  N.  Y.,  405;  Insurance  Co. 
vs.  Cropper,  32  Pa.  St.,  351.  I  think  the  decree  should  be 
affirmed. 


SUPREME  COURT  OF  VERMONT. 


FBASER 

HOME  LIFE  INS.  CO.* 

There  was  evidence  that  at  least  one  previons  premium  on  a  life  policy  had 
been  paid  when  overdue.  The  qnarterlv  preminm  in  question  at  the 
solicitation  of  iusured,  was  extended  by  the  agent  from  November  4th  to 
the  27th,  with  the  written  request  that  if  then  unable  to  pay,  the  agent 
should  be  notified  in  order  that  he  might  care  for  it.  Notibinff  further 
was  done  by  insured  who  died  on  Dec.  25th.  The  wife  of  insured  claimed 
to  have  seen  a  letter  from  agent  extending  it  to  Dec.  27th,  but  the  agent 
denied  having  ever  written  such  a  letter.  On  Dec.  17th  the  company 
sent  the  insured  the  statutory  notice  that  the  next  premium  would  be 
due  on  January  27th,  if  the  policy  was  in  force  on  that  day. 

Seld,  That  the  liability  of  the  company  dei>ended  on  whether  the  time  was 
extended  to  Dec.  27th. 

Held,  That  a  policy  provision  that  no  agent  could  extend  the  time  of  pay- 
ment would  not  apply  to  a  general  agent  unless  such  limitation  of  his 
power  was  known  to  the  insured. 

Held,  That  the  company  was  not  obligated  to  declare  the  policy  void  in  case 
of  nonpayment,  it  was  made  so  by  its  terms. 

Held,  That  the  effect  of  nonpayment  was  to  render  the  policy  void  until  as 
stipulated  in  the  renewal  receipt  it  was  accepted,  the  insured  being  in 
good  health. 

•  Oue  heard  May,  1899. 
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Heldf  That  the  notice  was  not  evidence  of  an  intention  by  the  companT  to 
waive  nonpaymenty  and  the  only  question  for  the  jnry  was  whether  there 
was  an  express  agreement  to  extend  the  time  of  payment  to  Nov.  27th. 

Tait,  C.  J. 

The  plaintiff  seeks  to  recover  the  amount  of  an  insurance 
I>olicy  upon  the  life  of  her  husband,  for  the  sum  of  |2,000.  The 
policy  was  dated  27  July,  1891.  The  premiums  were  payable 
quarterly,  and  all  premiums  to,  and  including,  the  one  due  27 
July,  1894,  were  paid.  Upon  trial  the  only  question  in  issue 
was  whether  the  policy  had  become  forfeited  by  nonpayment 
of  the  premium  due  27  October,  1894.  The  first  premium  was 
due  when  the  policy  issued,  and  its  payment  was  required  in 
advance. 

The  application  was  made  a  part  of  the  policy,  and  therein  it 
was  stated  that  a  note  for  the  first  premium  would  accompany 
the  application.  The  record  does  not  show  what  became  of 
the  note,  but  it  is  fair  to  infer  that  it  was  paid  at  maturity. 
Upon  what  time  it  was  given  does  not  appear,  but  we  fail  to 
see  how  that  can  be  material.  After  the  first  premium,  the 
quarterly  premiums  matured  on  the  27th  days  of  October, 
January,  April  and  July.  It  becomes  material  to  inquire 
when  the  respective  premiums  were  paid. 

There  were  twelve  renewal  premiums  paid.  It  is  not  shown 
when  those  maturing  27  January,  1892  and  1893,  were  paid; 
therefore,  no  inference  can  be  drawn  against  the  defendant  by 
reason  of  their  having  been  paid  when  overdue,  as  that  fact 
does  not  appear.  Of  the  other  ten  premiums  two  were  paid 
when  due;  another  was  paid  when  due  by  the  agent  who  paid 
the  company,  and  took  the  insured's  note  for  it,  and  the  note 
was  paid  when  one  day  overdue;  two  were  paid  when  one  day, 
three  when  two  days,  and  one  eleven  days,  after  maturity. 
The  payment  of  the  last  quarterly  renewal,  27  July,  1894,  was 
extended  to  6  September,  1894,  and  interest  paid  for  such  ex- 
tension and  payment  made  four  days  after  the  time  of  exten- 
sion expired. 

It  may  well  be  contended  that,  with  one  exception,  all  the 
premiums  were  paid  when  due.  As  above  stated,  it  does  not 
appear  when  two  were  paid,  and  it  is  fair  to  infer  they  were 
paid  when  due;  the  note  which  was  given  for  one  was  paid 
before  matuiity;  the  premium,  the  payment  of  which  was  ex- 
tended to  6  September,  1894,  was  paid, — it  does  not  appear 
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when — the  receipt  was  dated  the  tenth,  but  payments  were 
generally  made  by  check  deposited  in  the  postoffice  at  Barre, 
and  it  was  generally  one  or  more  days  before  the  checks  were 
received  in  New  York,  and  receipts  given.  Such  was  evidently 
the  case  in  respect  to  the  five  premiums  paid  one  and  two  days 
after  they  fell  due.  There  was  but  one  other  premium,  and 
that  was  paid  eleven  days  after  its  maturity.  This  brings  us 
to  the  consideration  of  the  quarterly  premium  which  became 
due  27  October,  1894,  and  which  it  is  conceded  has  never  been 
paid.  The  general  agent,  Mr.  Carpenter,  wrote  the  insured  7 
November,  1894,  in  regard  to  the  premium  then  eleven  days 
past  due,  and  two  days  later  the  insured  wrote  Mr.  Carpenter 
(defendant's  Ex.  10) :  '*  I  find  money  hard  to  collect.  I  inclose 
you  20  cents  in  postage  stamps  to  extend  time  on  my  policy  for 
a  month  or  so  till  I  get  the  money  to  send  you;  hope  this  will 
be  all  satisfactory.^'  In  reply  to  this  Mr.  Carpenter  wrote, 
under  date  of  12  November,  1894:  "Your  favor  of  the  9th  inst., 
with  12  cents  interest  for  extension  is  at  hand.  This  will  con- 
tinue the  policy  in  force  until  the  27th  November,  at  which 
time  I  trust  you  will  be  able  to  meet  the  premium,  but  if  not, 
be  sure  and  let  me  know  before  the  27th,  that  I  may  be  enabled 
to  take  care  of  it  for  you." 

The  testimony  of  Carpenter  tends  to  show  that  nothing  fur- 
ther was  ever  done  by  the  insured,  and  that  he  never  heard 
from  him  (the  insured),  again  upon  the  subject*  The  plaintiff's 
testimony  tended  to  show  that  the  agent.  Carpenter,  extended 
the  time  of  payment  of  the  October,  1894,  premium  to  27  De- 
cember, 1894,  the  insured  dying  on  the  25th  of  that  month. 

On  the  17th  December,  1894,  the  defendant  sent  the  insured 
a  notice  that  a  quarterly  annual  premium  on  the  policy  would 
become  due,  and  payable  on  the  27th  of  January,  1895,  if  such 
policy  was  in  force  on  that  day.  These  are  the  material  facts 
in  the  case  which  it  is  necessary  for  us  to  consider. 

It  was  a  part  of  the  contract  that,  in  case  of  nonpayment  of 
a  premium  the  policy  should  be  void,  and  in  that  case  all  pay- 
ments previously  made  should  be  forfeited  to  the  company, 
save  in  certain  excepted  cases,  which  it  is  unnecessary  to  con- 
sider in  the  case  before  us. 

The  various  exceptions  taken  to  the  testimony  in  regard  to 
the  regularity  of  the  receipts  of  the  premiums,  the  authority  of 
the  agent,  Carpenter,  to  waive  any  condition  of  the  settlement. 
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whether  the  officer  signing  the  receipts  was  duly  authorized  to 
sign  theniy  whether  the  receipts  were  in  due  form,  or  duly  is- 
sued, are  not  tenable;  they  become  immaterial  in  view  of  the 
fact  that  the  premiums  were  all  paid  to,  and  received  by,  the 
company.  After  the  premiums  were  received  by  the  company 
it  is  too  late  for  them  to  raise  any  question  of  the  form  of  the 
receipts,  or  the  authority  of  the  agent  to  receive  them.  The 
receipts  were  offered  on\j  upon  the  question  of  the  forfeiture, 
and  the  waiver  of  the  payment  of  the  premium  in  question,  and 
their  pertinency  upon  these  questions  is  hereafter  considered. 

The  plaintiff  conceded  that  the  premium  due  27  October, 
1894,  had  not  been  paid,  and  that  she  could  not  recover  the  full 
amount  of  the  policy  unless  she  established  the  fact  that  the 
company  by  an  express  agreement,  by  its  agent.  Carpenter,  ex- 
tended the  time  of  the  payment  of  the  October  premium  until 
27  December,  1894,  or  that  the  action  of  the  defendant  com- 
pany was  such  that  the  insured,  Fraser,  might  reasonably  be- 
lieve, and  did  believe,  that  the  time  for  its  payment  had  been 
extended  or  waived. 

There  was  testimony  in  the  case  tending  to  establish  the 
plaintiff's  claim  that  the  time  of  payment  of  the  premium  due 
27  October,  1894,  had  been  extended  to  27  December,  1894,  and 
interest  paid  for  the  two  months'  extension.  The  plaintiff 
testified  she  had  seen  a  letter  from  the  agent.  Carpenter,  to  the 
insured,  informing  the  latter  that  he  had  sent  all  the  interest, 
and  that  the  time  of  paying  the  premium  had  been  extended 
to  27  December,  1894.  The  defendant  insists  that  the  letter 
referred  to  by  the  plaintiff  was  plaintiff's  Ex.  0,  which  con- 
tinued the  policy  in  force  until  27  November,  1894,  but  this 
question  was  for  the  jury. 

If  the  company  extended  the  time,  in  which  to  pay  the  pre- 
mium, from  the  day  it  became  due,  27  October,  1894,  for  two 
months,  until  27  December,  1894,  it  cannot  now  be  heard  to  say 
that  the  policy  was  void  for  the  reason  that  the  premium  had 
not  been  paid;  it  could  not  say  there  was  a  forfeiture, for  there 
was  none,  and  the  plaintiff  can  recover.  This  question  was 
made  upon  the  trial  below,  and  fairly  submitted  to  the  jury. 
It  was  a  part  of  the  contract  that  "No  agent  has  power  on  be- 
half of  the  company  to  extend  the  time  for  paying  a  premium," 
etc.  The  company  invoke  the  aid  of  this  clause,  and  claim  that 
Carpenter  had  no  power  to  extend  ^the  time  to  pay  the  pre- 
mium, that  the  company  alone  could  do  that. 
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We  hold  that  the  words  "No  agent"  in  the  clause  referred 
to  means  no  local  agent,  and  has  no  reference  to  a  general  agent. 
Carpenter  was  a  general  agent,  and  had  supervision  over  a  ter- 
ritory larger  than  Vermont,  and  as  was  said  in  Carrigan  vs. 
Insurance  Co.  (55  Vt.,  418):  "A  general  agent,  in  absence  of 
proof  to  the  contrary,  is  presumed  to  jmssess  authority  to 
transact  the  business  of  the  company  generally."  Certainly 
such  business  as  relates  to  the  procurement  and  continuance 
of  risks.    He  was  the  company's  alter  ego. 

The  further  claim  is  made  that,  in  fact,  he  had  no  power  to 
extend  the  time  of  the  payment  of  a  premium,  and  the  defend- 
ant gave  testimony  tending  to  show  such  fact. 

The  fact  that  he  had  no  such  power  would  not  bind  the  in- 
sured unless  the  latter  had  knowledge  of  it,  or  ought  to  have 
known  it  from  such  facts  as  were  within  his  knowledge.  It 
does  not  appear  that  there  was  any  testimony  in  the  case  tend- 
ing to  show  such  knowledge  on  the  part  of  the  insured,  nor 
that  he  ought  to  have  known  that  Carpenter  had  no  such 
power.  From  the  fact  that  the  question  whether  Carpenter 
had  such  power  or  not  was  not  submitted  to  the  jury,  we  must 
infer  that  there  was  no  testimony  in  the  case  tending  to  show 
knowledge  of  such  fact  on  the  part  of  the  insured. 

Had  the  question  of  whether  the  time  of  payment  of  the  un- 
paid premium  been  extended  by  an  express  agreement  between 
Carpenter  and  the  insured,  been  the  only  question  submitted  to 
the  jury,  the  judgment  on  the  verdict  could  not  be  disturbed. 

The  jury  may  have  found  that  there  was  no  agreement  to  ex- 
tend the  time,  but  have  returned  a  verdict  upon  the  other  ques- 
tion submitted,  viz.:  the  court,  after  submitting  the  question 
of  whether  there  was  a  special  agreement  to  extend  the  time 
of  payment,  said :  "  If  there  was  not  an  actual  extension  of  the 
time  of  payment,  was  the  course  of  conduct  of  the  company 
such  as  might  reasonably  induce  the  belief  m  the  mind  of  Mr. 
Fraser  that  the  time  had  been  extended,  and  was  he  so  in- 
duced to  believe?"  And  further:  "If  there  was  not  a  definite 
extension  of  the  time,  did  the  company  so  act  in  relation  to  it, 
as  evidenced  by  this  correspondence  that  took  place, — I  think 
all  the  evidence  bearing  on  the  question  was  by  correspond- 
ence— was  the  action  of  the  company  such  that  the  insured, 
Mr.  Fraser,  might  reasonably  believe,  and  did  believe,  that  the 
time  had  been  extended?"    And  further:  "It  was  the  right  of 

VOL.  XXVII I.-64. 


Digitized  by 


Google 


1010  Svpreme  Court  </  Vermont  \_N(nf., 

the  company  to  declare  this  policy  forfeited  and  void  on  the 
failure  of  the  insured  to  pay  this  October  premium,  but  if  the 
company  elected  to  let  the  policy  remain  in  force,  to  keep  it  on 
foot,  and  attempt  from  time  to  time  to  make  collection  of  the 
overdue  premium,  it  would  not  be  the  right  of  the  company 
afterwards,  either  before  the  death  of  the  insured,  or  after- 
wards, to  consider  and  treat  the  policy  as  having  lapsed  or 
become  void  in  October,  1894.  The  company  must  have  made 
its  decision  when  this  payment  was  due  and  unpaid.  It  was 
its  duty  to  make  its  decision  then,  whether  to  treat  the  policy 
as  void,  or  let  it  run  along  and  try  to  collect  the  overdue  pre- 
mium." 

Upon  nonpayment  of  the  October  premium,  if  the  time  of 
payment  was  not  extended,  the  policy  was  void  and  forfeited, 
as  hereinbefore  stated.  The  court  recognized  the  fact,  and 
said:  "The  condition  that  the  premium  should  bo  paid  when 
due,  was  a  proper  condition;  at  all  events,  it  was  assented  to 
by  the  insured."  The  company  was  under  no  obligation  to  de- 
clare the  policy  void  in  order  to  avail  themselves  of  the  forfeit- 
ure. The  court  erred  when  it  said:  '*The  company  must  have 
made  its  decision  when  this  payment  was  due  a!nd  unpaid.  It 
was  its  duty  to  make  its  decision  then,  whether  to  treat  the 
policy  as  void,  or  let  it  run  along,  and  try  to  collect  the  over- 
due premium."  There  was  no  testimony  in  the  case  tending 
to  show  an  election  on  the  part  of  the  company  to  let  the 
policy  run,  and  try  to  collect  the  overdue  premium.  The  in- 
sured was  under  no  obligations  to  pay  the  premiums,  and  the 
defendant  bad  no  power  to  collect  it.  All  the  testimony  in 
the  case  upon  this  point  is  in  the  record;  it  is  contained,  as  the 
trial  judge  said,  in  the  correspondence  between  the  insured 
and  the  general  agent,  Carpenter.  The  letters  may  be  scanned 
in  vain  for  anything  tending  to  show  that  the  insured  believed 
his  policy  was  in  force  unless  he  paid  the  premium,  or  that 
would  justify  him  in  so  believing.  On  the  contrary,  the  cor- 
respondence indicates  knowledge  on  his  part  that  the  premium 
must  be  paid  in  order  to  continue  the  policy  in  life.  He  asks 
in  January  of  the  last  year  to  give  a  note  for  the  premium. 
The  premium  due  27  April,  1894,  was  not  paid  until  7  May, 
1894,  paid  admittedly  ten  days  after  maturity,  but  in  the  letter 
inclosing  the  pay  he  apologizes  for  the  delay  and  expresses  the 
hope  that  his  payment  will  be  all  O.  K.  This  does  not  indicate 
a  belief  that  his  policy  was  in  force,  if  the  premium  was  not 
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paid.  For  the  July  premium  he  g6ts  an  extension  of  time  in 
which  to  pay.  What  necessity  would  occur  to  him  to  have  the 
time  extended,  if  the  policy  was  in  force  whether  the  premium 
was  paid  or  not?  In  regard  to  the  last  premium  which  fell  due 
before  his  death — ^the  premium  which  it  is  conceded  was  never 
paid — he  applies  to  have  the  time  extended,  and  it  is  done,  and 
he  is  informed  that  the  payment  of  the  twelve  cents'  interest 
continued  the  policy  in  force  until  the  27th  November,  1894, 
and  if  unable  to  meet  the  premium,  then  he  is  warned  to  let 
the  agent  know  so  he  could  take  care  of  it  for  him. 

It  is  not  far  fetched  to  say  that  he  believed,  or  was  justified 
in  believing,  that  his  policy  waft  kept  in  force  although  the  pre- 
miums were  unpaid.  Was  he  justified  in  believing  that  the 
premium  would  take  care  of  itself?  Was  he  justified  in  be- 
lieving that  it  made  no  difference  whether  he  paid  the  pre- 
mium or  not,  when  Carpenter  wrote  him:  "I  trust  you  will  be 
able  to  meet  the  premium,  but  if  not,  be  sure  and  let  me  know 
before  the  27th,  that  I  may  be  enabled  to  take  care  of  it  for 
you"? 

The  effect  of  the  nonpayment  of  the  premium  was  to  render 
the  policy  null,  and  it  is  so  continued  until  the  company,  by 
receiving  the  past  due  premium,  waived  the  forfeiture  and  re- 
stored the  policy  to  life — in  other  words,  revived  it. 

The  very  terms  of  the  renewal  receipts  indicate  that  this  is 
the  construction  to  be  placed  upon  the  contract,  viz.:  *^It  is 
hereby  stipulated  by  the  holder  of  the  policy  herein  named, 
that  if  any  payment  of  premium  is  received  on  said  policy, 
after  the  same  has  become  due,  it  is  on  the  condition  that  the 
party  whose  life  is  thereby  insured  is,  at  the  time,  in  good 
health,  and  if  the  fact  is  otherwise,  the  policy  shall  not  be  re- 
vived by  such  payment." 

Had  the  insured  a  right  to  understand  that  his  policy  was 
still  in  life?  It  is  a  dead  policy  that  is  revived,  not  a  living 
one. 

The  fact  that  a  company  accepts  a  premium  after  it  has  be- 
come due,  and  the  policy  is  forfeited,  may  justify  the  policy- 
holder in  believing  that  thereafter  the  company  would  accept 
a  premium  under  like  circumstances. 

The  policyholder  might  have  the  right  even  to  compel  the 
company  to  accept  the  premium  if  such  had  been  their  course 
of  business,  provided  the  party  whose  life  was  insured  by  the 
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policy  was,  at  the  time,  in  good  health,  but  it  wonld  not  justify 
him  in  the  belief  that  his  policy  was  in  force  whether  he  paid 
the  premium  or  not.  To  so  hold  would  render  such  a  construc- 
tion of  contracts  as  odious  as  it  is  said  forfeitures  are  re- 
garded. The  only  testimony  in  the  case  upon  the  last  ques- 
tion submitted  was  that  tending  to  show  that  premiums  had 
been  received  a  short  time  after  they  matured,  and  exhibit  "P.*^ 

Under  objection  and  exception,  plaintiff's  Ex.  P.  was  put 
in  evidence  as  tending  to  show  that  the  company  regarded  the 
policy  as  in  force.  It  was  a  notice  dated  17  December,  1894, 
that  a  quarterly  annual  premium  would  become  due  on  the 
policy  in  question  27  January,  1895:  '^If  such  policy  is  in  force 
on  that  day."  The  company  were  under  a  statutory  liability  to 
notify  every  policyholder  of  the  time  a  premium  on  his  policy 
became  due,  and  were  obliged  to  notify  him  not  less  than  fif- 
teen, nor  more  than  forty-five  days  before  the  premium  fell  due. 

The  premium  receipts  were  in  the  hands  of  the  agents,  and 
whether  the  policies  had  lapsed  could  only  be  learned  by  spe- 
cific inquiry  as  to  each  one.  To  avoid  any  liability  under  the 
statute,  and  to  comply  with  the  law,  the  only  course  open  to 
the  defendants  was  to  send  notices  and  to  protect  themselves 
in  so  doing.  There  was  inserted  in  the  notice  that  the  premium 
would  be  due  on  the  day  named,  with  the  condition:  "If  such 
policy  is  in  force  on  that  day."  The  policy  may  have  already 
lapsed;  it  might  lapse  any  day  after  the  notice,  and  if  then 
lapsed  it  might  be  revived.  There  is  in  the  notice  itself  a 
clause  from  which  it  may  fairly  be  inferred  that  the  company 
did  not  know  whether  the  policy  was  in  force  or  not,  viz.: 
"This  notice  is  not  intended  to  vitiate  any  claim  for  paid-up 
insurance  provided  for  in  said  policy."  After  three  years  the 
insured  was  entitled  to  a  paid-up  policy  for  |300.  The  rtotice 
was  in  substance:  "We  do  not  know  as  this  policy  on  the  day 
named  will  be  in  force  or  not,  but  if  it  is,  a  premium  will  be 
due  at  that  time.  But  this  notice  is  not  intended  to  vitiate 
any  claim  you  may  have  for  paid-up  insurance."  It  was  only 
in  case  of  a  default  in  the  payment  of  a  premium,  and  the 
policy  becoming  null,  that  a  policyholder  was  entitled  to  a 
paid-up  policy.  This  exhibit  was  not  admissible  to  show  that 
the  company  regarded  the  policy  in  force.  In  connection  with 
the  other  facts  in  the  case  it  is  not  capable  of  such  construc- 
tion. 
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There  are  cases  in  which  it  has  been  held  that  after  a  policy 
of  insurance  becomes  forfeited,  and  the  company  levies  assess- 
ments upon  it  to  bring  suit  to  collect  the  assessments,  it  can- 
not insist  upon  a  forfeiture,  but  such  cases  are  those  in  which 
the  company  hold  the  premium  notes  of  the  insured  with  the 
right  to  assess  them  and  to  collect  the  assessments.  Under 
such  circumstance,  if  the  company  assesses  the  notes  and  col- 
lects the  assessments  it  cannot  defeat  an  action  to  recover  a 
loss  under  the  policy,  upon  the  ground  that  the  policy  was 
null.  It  cannot  say,  at  the  same  time,  that  the  policy  was  in 
force  for  the  purpose  of  assessment,  and  null  to  defeat  a  re- 
covery for  a  loss. 

In  the  case  before  us  there  was  no  obligation  upon  the  in- 
sured to  pay  anything,  and  no  right  in  the  defendant  to  compel 
payment.  There  is  a  wide  distinction  between  this  case  and 
those  referred  to.  A  case  somewhat  analogous  to  this,  and,  in 
its  features,  nearer  like  it  than  any  other  to  be  found  in  our 
records,  is  Tripp  vs.  Insurance  Co,  55  Vt.,  100.  In  that  case 
the  jury  by  special  verdict  found  an  agreement  to  waive  pay- 
ment of  the  premium  which  was  overdue  when  the  insured 
died.  There  was  no  evidence  of  a  special  agreement,  but  the 
case  was  submitted  '^upon  the  intercourse,  the  business  com- 
munications, the  business  relations  between  the  defendant 
and  Chapman''  (the  insured)  to  And  whether  there  was  an 
agreement  to  waive  the  payment  of  the  premium  when  due. 
Whether  the  evidence  in  the  case  supported  the  special  finding 
was  a  question  not  made  in  the  case.  We  infer  that  it  did,  and 
that  there  was  testimony  besides  that  showing  the  receipts  of 
the  premiums  after  their  maturity.  The  special  finding  based 
upon  legitimate  evidence  warranted  the  judgment  for  the 
plaintifif.  The  case  was  twice  argued,  and  on  the  first  hearing, 
the  judges,  save  one,  were  for  a  reversal  of  the  judgment,  the 
late  Veazey,  J.,  saying  a  judgment  for  the  plaintifif  was  a  legal 
fraud,  but  upon  a  reargument  before  all  the  judges,  a  majority 
of  those  sitting,  being  a  minority  of  the  court,  ordered  an 
affirmance. 

In  the  case  at  bar  the  only  testimony  upon  the  last  point 
submitted  was  that  tending  to  show  the  receipts  of  the  pre- 
miums a  short  time,  from  one  to  eleven  days  after  maturity, 
with  plaintiff's  Ex.  P.  This  testimony  did  not  tend  to  show 
that  the  policy  was  in  force  during  the  time  the  matured  pre- 
miums were  unpaid,  and  until  it  was  revived  by  the  receipt  of 
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the  overdue  premium.  Upon  the  testimony  in  the  case  the 
last  question  submitted  should  have  been  excluded  from  the 
consideration  of  the  jury.  The  only  question  proper  for  their 
consideration  was  whether  there  was  an  express  agreement  to 
extend  the  time  of  payment  of  the  October,  1894,  premium  to 
27  November,  1894.    Judgment  reversed  and  cause  remanded. 


COURT  OF  APPEALS  OF  KENTUCKY. 


KENTON  INS.  CO. 

vt. 
OSBORNE  ET  AL.  • 

Where  a  firm  was  agent  for  a  corporation,  serrioe  of  process  on  one  member 
of  the  firm  was  a  service  on  the  agent. 

In  an  action  on  an  insurance  policy,  service  of  process  on  the  agent  who  is- 
sued the  policv  and  with  whom  the  contract  was  made,  was  prima  facie 
snfficient,  as  tne  burden  was  on  defendant  to  show  that  there  was  a 
higher  officer  in  the  county. 

Where  some  of  the  property  embraced  in  a  fire  insurance  i>olicy  belonged  to  a 
firm,  and  other  property  embraced  therein  belonged  to  a  single  member 
of  the  firm,  the  entire  cause  of  action  having  been  vested  by  assignment 
in  one  plaintiff,  he  may,  in  a  single  action,  recover  the  full  amount  of  the 
policy. 

A  motion  to  require  plaintiff  to  elect  which  of  two  causes  of  action  he  wfll 
prosecute  must  be  made  before  issue  is  Joined  on  the  merits. 

Defendant  cannot  complain  that  one  of  the  plaintiffs  was  not  aUowed  to  re- 
main in  the  court  room  during  the  trial. 

It  was  in  the  discretion  of  the  court  to  continue  on  a  holiday  the  trial  of  a 
case  which  had  already  been  begun,  and,  if  defendant  was  prejudiced  by 
the  absence  of  its  witnesses  on  that  day,  it  should  have  shown  the  fact  on 
motion  for  new  trial. 

The  burden  of  proof  was  on  the  plaintiff,  every  fact  entitling  him  to  recover 
being  denied. 

Sweeney,  Ellib  A  Sweeney,  for  Appdlant, 

J.  D.  Atohibon  and  Wilpbbd  Carioo,  for  Appellees, 

HOBSON,  J. 

On  August  19,  1890,  appellant  issued  F.  E.  Osborne  and  P. 
L.  Steel  a  policy  of  insurance  insuring  for  one  year,  at  11,100* 
a  storehouse  and  contents  at  Curdsville,  Ky.  The  storehouse 
belonged  to  Osborne,  and  so  did  a  barroom  and  fixtures  kept 
in  it.  There  was  also  in  the  storehouse  a  general  stock  of  mer- 
chandise belonging  to  Osborne  &  Steel.  By  an  indorsement 
on  the  policy,  this  fact  was  noted  September  8,  1890.      The 

*Oeoi«ion  rendered,  Jane  1,  1899.    From  Southwestim  Reporter. 
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storehouse  burned  on  the  night  of  September  25,  1890,  with 
part  of  its  contents,  and  this  action  was  instituted  by  appellee 
Wilfred  Carrico,  on  the  19th  of  March  following,  as  the  as- 
signee of  Osborne  &  Steel;  the  policy  having,  after  the  fire, 
been  assigned  to  him  as  trustee  for  their  creditors.  There  was 
a  trial  and  judgment  for  the  full  amount  of  the  policy  in  the 
court  below.    Several  grounds  of  reversal  are  relied  on. 

The  summons  was  returned:  "Executed  on  the  Kenton  In- 
surance Company  by  delivering  to  W.  M.  Budd,  a  member  of 
the  firm  of  J.  C.  Budd  &  Son,  who  are  agents  for  said  com- 
pany, a  true  copy  of  the  within."  Appellee  moved  to  quash 
the  process,  and  the  court  overruled  the  motion.  The  firm  of 
J.  C.  Budd  &  Son  being  the  agent  of  appellant,  it  is  in- 
sisted that  the  service  on  one  of  them  is  not  sufficient.  This 
is  a  misconception  of  the  purpose  of  the  statute.  The  copy 
of  the  summons  is  delivered  to  the  agent  as  the  representative 
of  the  corporation  and  for  it.  If  it  had  several  agents  of  equal 
authority,  it  need  not  be  served  on  all  of  them.  The  object  of 
the  service  was  to  bring  the  corporation  before  the  court,  not 
the  firm  of  J.  C.  Budd  &  Son.  Each  of  the  partners  equally 
represented  the  corporation,  and  a  service  on  any  one  of  them 
was  a  service  on  its  agent. 

It  is  also  objected  that  it  does  not  appear  that  the  Kenton 
Ins.  Co.  did  not  have  its  president  or  some  higher  officer  in  the 
county.  It  does  appear  from  the  return  that  Budd  &  Son  were 
agents  for  the  company.  It  also  appears  from  the  policy  that 
they  issued  it,  and  it  is  alleged  in  the  petition  that  the  contract 
was  made  with  them.  This  prima  facie  constituted  them  the 
proper  persons  to  serve  the  summons  on.  If  there  was  any 
higher  officer  in  the  county,  appellant  should  have  shown  it. 
It  is  a  salutary  rule  that  all  pleas  in  abatement  must  give  the 
plaintiff  a  better  writ,  and,  appellant  not  disclosing  any  other 
person  upon  whom  the  process  might  be  properly  served,  the 
court  did  not  err  in  refusing  to  quash  it:  Civ.  Code  Prac,  §  51, 
subsec.  3. 

Appellant  also  complains  that  there  was  a  misjoinder  of 
causes  of  action  in  the  petition;  that  the  right  of  action  for  the 
loss  of  the  house  and  liquors  was  in  Osborne  alone,  and  the 
right  of  action  for  the  loss  of  the  stock  of  general  merchandise 
was  in  the  firm  of  Osborne  &  Steel,  and  not  in  Osborne  indi- 
vidually, and  so  that  the  two  could  not  be  joined  in  one  action. 
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Both,  however,  arose  out  of  the  Bame  contract,  and,  by  the 
assignment  to  Wilfred  Carrico,  both  had  vested  in  him.  We 
do  not  think  that  he  would  have  been  allowed  to  bring  two 
actions  on  this  contract;  and,  after  the  entire  cause  of  action 
had  vested  in  one  plaintiff,  we  see  no  necessity  for  two  actions 
or  two  trials  under  one  contract,  where  the  facts  would  have 
been  precisely  the  same  in  both.  Besides,  motions  of  this 
character  must  be  made  before  issue  is  joined  on  the  merits. 
The  motion  here  was  not  made  when  the  original  answer  was 
filed,  nor  until  after  the  issues  in  the  case  had  been  made  up. 
It  was,  therefore,  properly  overruled  by  the  court.  The  defect 
in  the  petition,  if  any,  was  cured  by  the  verdict.  Appellant 
cannot  complain  that  Steel  was  not  allowed  to  remain  in  the 
court  room,  nor  do  we  see  how  it  was  prejudiced  by  this.  It 
was  discretionary  with  the  court  to  continue  the  trial  on  the 
22d  day  of  February,  and,  if  appellant  was  prejudiced  by  the 
absence  of  its  witnesses  on  that  day,  it  should  have  manifested 
this  on  motion  for  a  new  trial.  Steel  testified  on  the  trial,  and 
his  affidavit  was  not  competent  evidence. 

The  rule  is  that  the  burden  of  proof  is  on  him  who  would  be 
defeated  if  no  evidence  at  all  was  offered.  As  the  pleadings 
stood  on  the  trial  of  the  case,  we  do  not  see  that  any  judgment 
could  have  been  rendered  against  appellant  if  no  evidence  had 
been  offered  on  either  side;  for  every  fact  entitling  Carrico  to 
recover  was  denied.  The  instructions  fairly  submitted  the 
issues  made  to  the  jury,  and,  while  the  evidence  is  conflicting, 
it  cannot  be  said  that  it  does  not  support  the  verdict. 

Judgment  afQrmed. 
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UNITED  STATES  CIRCUIT  COURT. 

E.  D.  Pennsylvania. 


HOPKINS 

NORTHWESTERN  LIFE  ASSUR.  CO.* 

The  contract  of  life  insurance  doee  not  insure  against  snioide.  It  is  a  term  of 
tiie  policy  implied  or  expressed  that  the  insured  shall  not  die  by  his  own 
wilful,  deliberate  act.  Against  such  an  event  no  policy  exists.  The 
cases  not  affected  by  the  beneficiary  being  other  than  the  insured. 

A  suicide  will  be  presumed  sane  in  the  absence  of  evidence  of  insanity. 

Bernard  Gilpin,  for.  Plaintiff, 
Simpson  &  Brown,  for  Defendant 

MgPherson,  D.  J. 

In  April,  1892,  John  S.  Hopkins  made  a  contract  with  the  de- 
fendant,— ^then  called  the  Northwestern  Masonic  Aid  Associa- 
tion,— which  for  present  purposes  we  shall  assume  to  have 
been  a  contract  of  life  insurance.  By  this  policy  his  life  was 
insured  for  f  10,000  upon  the  assessment  plan,  the  beneficiaries 
named  therein  being  his  wife,  the  plaintiff,  if  living,  and,  in 
case  of  her  death,  his  children,  or  his  heirs  at  law.  The  policy 
provided  that  a  "change  of  beneficiaries  can  be  made  at  any 
time,  without  charge,  upon  complying  with  the  by-laws."  It 
contained  no  express  condition  against  suicid^  In  December, 
1897,  Mr.  Hopkins  decided  to  abandon  the  assessment  plan, 
and  accordingly  applied  to  the  company  for  a  new  policy  of 
f  10,000,  similarly  payable  to  his  wife  or  children,  but  provid- 
ing for  the  payment  of  a  defined  annual  premium  during  a 
period  of  20  years.  The  substitution  was  made,  the  first  policy 
was  surrendered  and  canceled,  and  the  second  policy  was  de- 
livered to  Mr.  Hopkins  in  the  month  just  named.  Mrs.  Hop- 
kins neither  knew  of  nor  consented  to  the  change.  The  second 
policy  contained  the  following  conditon: — 

"  If  the  insured  shall  die  by  his  own  hand  or  act,  whether 
sane  or  insane,  within  two  years  from  the  date  of  this  policy, 
*  *  *  then  this  policy  shall  be  void,  and  cease  to  be  bind- 
ing upon  said  company,  except  for  the  amount  which  the  in- 
surer has  paid  in  premiums  on  account  hereof." 

In  March,  1898,  Mr.  Hopkins  killed  himself,  the  death  occur- 
ring within  two  years  from  the  date  of  the  policy.    The  com- 

*  Deddon  rendered,  Jane  7, 1899. 
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pauj  tendered  before  suit,  and  has  paid  into  court,  the  pre- 
miums paid  by  the  insured. 

The  present  suit  is  brought  by  Mrs.  Hopkins  upon  the  first 
contract,  her  position  being  that,  because  she  did  not  consent 
to  the  substitution,  she  is  not  bound  by  the  second  policy,  but 
may  treat  the  first  as  still  in  force.  To  this  the  company  ob- 
jects, and  devotes  much  of  its  argument  upon  this  motion  to 
the  support  of  its  objections.  We  do  not  think  it  necessary, 
however,  to  consider  the  argument  upon  this  branch  of  the 
case.  For  the  purposes  of  the  motion  now  before  the  court,  we 
shall  adopt  the  plaintifif's  position,  and  shall  regard  the  first 
contract  as  still  in  force.  We  shall  also  regard  it  as  a  policy 
of  insurance,  and  not  a  mere  certificate  issued  by  a  mutual 
benefit  association.  The  defendant  avers  that  when  the  first 
contract  was  made  it  was  a  mutual  benefit  association,  and  not 
a  life  insurance  company,  and  that  the  contract  in  suit  is 
merely  a  certificate  of  membership,  expressly  providing  for  a 
change  of  beneficiaries  at  any  time,  in  which  Mrs.  Hopkins 
could,  therefore,  have  no  vested  interest  to  be  prejudiced  by 
the  subsequent  substitution  of  another  policy  npon  a  different 
plan.  As  already  stated,  however,  we  shall  not  consider  this 
objection,  but  shall  assume  the  contract  to  be  a  policy  of  life 
insurance,  properly  so  called.  Treated  as  a  policy,  it  is  silent 
concerning  suicide,  and  the  single  question  to  be  determined 
is  whether,  in  the  absence  of  such  a  condition,  the  contract 
covers  the  risk  (if  deliberately  self-infiicted  death.  There  is  no 
averment  or  proof  that  the  insured  was  insane,  and  the  pre- 
sumption of  sanity  must,  therefore,  prevail. 

Since  the  decision  in  Bitter  vs.  Insurance  Co.  (169  U.  S.,  139), 
we  do  not  think  the  question  is  open  for  discussion  in  the  fed- 
eral courts.  In  that  case  the  application  contained  a  warranty 
that  the  insured  would  not  die  by  his  own  act,  whether  sane  or 
insane,  during  a  period  of  two  years  from  the  date  of  the 
policy,  but  the  application  was  excluded  by  the  trial  judge, 
and  the  case  was  heard  and  considered  by  the  Supreme  Court 
upon  the  policy  alone,  which  contained  no  such  provision. 
Without  quoting  from  the  opinion,  it  is  enough  to  say  briefly 
that  the  decision  is  put  upon  the  ground  that,  although  the 
policy  contained  no  condition  against  suicide,  nevertheless 
such  a  condition  is  an  implied  term  of  the  contract;  and,  there- 
fore, if  the  insured  does  commit  suicide,  there  can  be  no  recov- 
ery.   It  is  true  that  in  Ritter's  Case  the  policy  was  made  pay- 
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able  to  the  assured  himself,  or  to  his  executors  or  adminis- 
trators, while  in  the  ease  before  us  the  policy  was  made  payable 
to  the  wife  of  the  assured;  but,  in  our  opinion,  this  difference 
is  not  important.  In  either  event,  the  terms,  whether  express 
or  implied,  of  the  contract,  must  control  the  right  to  re- 
cover; and,  if  these  terms  exclude  the  risk  by  which  death  is 
caused,  no  person  whatever  can  have  an  enforceable  right 
based  upon  such  a  death.  We  think  it  may  be  misleading  to 
speak  of  the  contract  as  being  "avoided"  in  case  of  suicide. 
Such  language  is  often  used  in  policies,  and  finds  its  way 
thence  into  the  decisions  of  the  courts;  but  it  seems  to  be  more 
accurate  to  say  that  the  contract  does  not  insure  at  all  against 
death  by  suicide.  It  is  a  term  of  the  policy,  express  or  implied, 
that  the  assured  will  not  die  by  his  own  wilful  and  deliberate 
act;  and,  therefore,  if  he  does  die  by  such  act,  his  life  is  termi- 
nated by  a  risk  against  which  the  company  has  not  insured. 
Suicide  does  not  "avoid"  the  policy;  against  this  event,  the 
policy  does  not  exist. 

It  seems  to  follow  that  the  quality  and  extent  of  the  bene- 
ficiary's interest  in  the  contract  is  of  no  importance.  The  ques- 
tion is,  does  the  policy  forbid  suicide?  If  so,  death  by  that  act 
is  a  risk  that  is  not  insured  against,  and  can,  therefore,  furnish 
no  ground  for  recovery.  The  fact  that  the  beneficiary  is  some 
other  person  than  the  insured  himself  cannot  enlarge  the  scope 
of  the  contract.  This,  we  think,  is  the  answer  to  the  reasoning 
of  the  Supreme  Court  of  Pennsylvania  in  Morris  vs.  Insurance 
Co.  (183  Pa.,  568),  in  'which  a  different  conclusion  was  reached 
upon  the  point  now  before  us.  With  much  respect  for  the 
opinion  of  that  court,  we  are  constrained  to  believe  that  this 
view  of  the  contract  was  not  sufficiently  considered,  for  it  is 
not  discussed,  and  the  decision  appears  to  rest  mainly  upon  the 
ground  that  the  insured  cannot  defeat  the  gift  to  the  benefi- 
ciary by  his  own  fraudulent  conduct  afterwards.  It-  seems  to 
us  that  this  begs  the  question.  The  beneficiary  does  not  re- 
ceive a  gift  of  a  policy  against  suicide,  for  the  contract  does  not 
cover  death  by  such  an  act,  and,  therefore,  the  insured  does  not 
take  away  what  he  did  not  and  could  not  give.  But,  whatever 
weight  should  be  allowed  to  this  case  in  the  courts  of  the 
State,  we  are  bound  to  follow  the  decision  in  Bitter  vs.  Insur- 
ance Co.,  and  this  is  founded  upon  the  principle  that  recovery 
cannot  be  had  because  the  company  has  not  insured  against 
this  particular  risk.    The  principle  is  formally  stated  in  the 
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following  sentence  at  the  close  of  the  opinion  on  page  160, 169 
U.  8.:  "For  the  reasons  we  have  stated,  it  must  be  held  that 
the  death  of  the  assured  ♦  ♦  ♦  was  not  a  risk  intended  to 
be  covered,  or  which  could  legally  have  been  covered,  by  the 
policies  in  suit."  As  it  seems  to  us,  it  must  follow  inevitably 
that  the  beneficiary  can  have  no  more  extensive  right  of  recov- 
ery than  the  personal  representatives  of  the  assured;  for  in 
either  case  the  suit  must  be  upon  the  contract,  and  must  be  re- 
stricted to  the  subject-matter  of  the  contract. 

We  direct  judgment  to  be  entered  for  the  defendant  upon 
the  reserved  point,  notwithstanding  the  verdict.  Exception  to 
the  plaintiir. 


UNITED  STATES  CIRCUIT  COURT. 

N.  D.  Illinois,  N.  D. 


KETTENRING 

v$. 

NORTHWESTERN  MASONIC  AID  ASS'N.* 

The  poUoy  provided  that  no  salt  should  be  maintainable  unless  begun  within 

12  months  after  death  of  insured. 
Heldj  That  the  clause  was  not  ambiguous  nor  in  conflict  with  a  provision 

that  the  suit  was  payable  90  days  after  satisflftctory  proofs.    In  the 

absence  of  auj^  facts  excusing  delay  a  suit  begun  more  than  12  months 

after  death  will  be  too  late. 

BuLKLET,  Gbay  &  MoRB,  for  Plaintiff. 
Walkeb  &  Payne,  for  Defendant. 

K0HL8AAT,  D.  J. 
This  is  a  suit  at  law  upon  a  policy  of  insurance  which  con- 
tains the  following  clause: — 

^^  No  suit  at  law  or  in  equity  shall  be  maintainable  against 
said  association  upon  or  growing  out  of  this  contract,  unless 
the  same  shall  be  commenced  within  twelve  months  after 
the  death  of  said  insured." 

This  suit  was  commenced  12  months  and  15  days  after  the 
death  of  the  insured.  Defendant  pleads  the  limitation  of  12 
months,  and  plaintiff  demurs  to  the  plea.  This  decision  is 
upon  said  demurrer.  Under  another  clause  of  the  policy  the 
amount  to  be  paid  to  the  beneficiary  is  payable  within  90  days 

*  DeoiaiOQ  rendered,  July  19, 1899. 
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after  the  receipt  by  the  company  of  satisfactory  proofs  of  the 
death  of  insured.  Plaintiff  contends  that  the  two  clauses  are 
conflicting;  that  the  limiting  of  the  right  of  action  to  12 
months  must  be  construed  as  meaning  a  full  period  of  12 
months  during  any  portion  of  which  plaintiff  could  sue,  and 
that  such  limitation  period  should  only  commence  to  run  at 
the  expiration  of  the  said  90-day  period.  The  case  of  Riddles- 
barger  vs.  Insurance  Co.  (7  Wall.,  386),  is  the  leading  case  in 
the  federal  courts  sustaining  the  validity  of  a  clause  in  an  in- 
surance policy  limiting  a  right  of  action  thereon  to  a  period 
less  than  that  provided  by  the  general  statute  of  limitation. 
Without  discussing  the  question  of  whether  or  not  such  deci- 
sion was  faulty  as  against  public  policy,  I  hold  that,  in  view  of 
it,  the  plain  meaning  of  the  clause  in  question  should  be  given 
effect  by  the  court,  and  that  unless  some  equitable  circum- 
stances are  disclosed  which  would  take  the  particular  case  out 
of  the  rule,  or  unless  the  insurance  company  is  estopped  by  its 
own  actions  from  relying  upon  such  limitation  clause,  the  • 
clause  must  be  enforced  literally  and  strictly.  The  decisions 
are  hopelessly  antagonistic  on  this  point.  The  courts  of  a 
large  majority  of  the  States — ^including  Illinois — have  given  a 
literal  construction  to  the  limitation  clause,  and  enforced  it  as 
it  reads.  A  few  of  the  State  courts  have  attempted  to  dis- 
tinguish between  the  meaning  of  "after  the  loss,"  and  "after 
time  of  death,"  or  "  after  date  of  fire,"  but  I  am  not  able  to 
recognize  that  the  terms  are  not  practically  synonymous.  The 
matter  has  not  been  passed  upon  by  the  United  States  Su- 
preme Court.  In  the  case  of  Steel  vs.  Insurance  Co.  (2  C.  C. 
A.,  463),  the  Circuit  Court  of  Appeals  of  the  Ninth  Circuit,  by  a 
divided  court,  held  in  accordance  with  plaintiff's  contention 
herein;  but  Justice  McKenna  dissented  to  such  holding  in  a 
strong  opinion,  with  the  reasoning  of  which  I  concur.  The  de- 
cision in  that  case  was  affirmed  by  the  supreme  court  in  154 
U.  S.,  518,  but  no  opinion  was  handed  down;  and  in  view  of 
the  fact  that  on  a  previous  appeal  of  the  same  case,  reported  as 
Thompson  vs.  Insurance  Co.  (136  TJ.  S.,  287),  the  supreme  court 
had  held  that  the  company  was  estopped  by  its  actions  in  the 
premises,  to  rely  upon  this  limitation,  and  refused  to  pass 
upon  the  construction  to  be  given  to  the  limitation  clause,  the 
affirmance  could  be  accounted  for  on  the  ground  of  estoppel 
alone.    The  federal  circuit  courts  have  decided  both  ways,  but 
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generally  upon  the  specific  facts  of  the  particular  case.  No 
doubt,  upon  the  facts  of  a  particular  case,  the  court  might 
properly  hold  that  the  limitation  provided  is  unreasonable,  or 
that  the  company  is  estopped  to  rely  thereon;  but  where  the 
declaration  is  upon  the  contract,  without  averments  explain- 
ing or  accounting  for  the  delay  in  the  institution  of  the  suit,  I 
hold  that  the  clause  in  question  must  be  construed  as  it  reads, 
in  accordance  with  the  plain  meaning  of  its  language.  I  also 
hold  that  the  provisions  of  the  by-laws  and  certificates  origin- 
ally covering  the  insurance  on  the  life  of  deceased  were 
merged  in  and  abrogated  by  the  existing  contract.  If  the  lan- 
guage of  the  present  contract  were  ambiguous,  the  wording  of 
the  old  by-laws  and  certificates  might  be  looked  to  for  the  pur- 
XK)se  of  interpretation,  but  I  hold  the  language  of  the  present 
<;ontract  not  to  be  ambiguous. 

The  demurrer  to  the  plea  is  overruled. 


SUPREME  COURT  OF  ALABAMA. 


ORB 

TEAVELERS  INS.  CO.* 

I^Jaries  intentionaUy  inflicted  by  another  thongh  nnintentional  on  the  |Mrt 

of  the  insured  are  intentional  iiguries  from  another  within  the  meaning 

of  an  acoident  policy. 
Where  the  insured  was  shot  by  a  paramour  of  his  wife  while  entering  the 

bedroom  of  his  wife,  who  intentionaUy  shot  through  the  window  he  was 

entering)  it  was  such  iutentional  iiignry. 

A.  L.  Bbowne,  W.  R.  Fbancis,  and  C.  L.  Pbice,  for  AppdlanL 

Ha^^th  &  Eysteb,  for  Appellee, 

Sharps,  J. 

The  policy  here  sued  on  was  issued  by  appellee  to  Jackson 
Orr,  and  stipulates,  among  other  things,  for  the  payment  to 
his  wife,  the  appellant,  of  f  1,000,  in  the  event  of  his  death  dur- 
ing the  period  of  insurance  through  external,  violent,  and  acci- 
dental means.  It  contains  a  clause  specifying  certain  injuries 
not  covered  by  the  insurance,  among  which  is  death  resulting 
from 

'^Intentional  injuries  (inflicted  by  the  insured  or  any  other 
person,  except  burglars  and  robbers)" 

*  DeoisloQ  reodertd,  Jan.  10.  1899. 
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The  defendant  pleaded  the  general  issue  and  several  special 
pleas;  one  denying  that  the  death  of  Jackson  Orr  was  occa- 
sioned by  bodily  injuries  effected  through  external,  violent, 
and  accidental  means,  and  the  others  averring,  in  substance, 
that  his  injuries  were  intentionally  inflicted  by  another.  The 
pleas  were  demurred  to  upon  several  grounds,  but  the  ground 
insisted  upon  here  is  that  they  do  not  show  that  the  injuries 
were  intentional  on  the  part  of  the  insured  or  were  by  his  con- 
sent or  procurement.  The  question  so  raised  goes  to  the 
merits  of  the  cause,  and  upon  it  chiefly  the  liability  of  the  ap- 
pellee depends;  since  the  evidence  as  to  the  manner  of  the 
death  is  substantially  without  conflict. 

It  is  contended  for  the  plaintiff  that  the  stipulation  in  ques- 
tion is  intended  only  to  provide  against  acts  committed  or  pro- 
cured by  the  insured,  and,  in  aid  of  that  contention,  the  rule  is 
invoked  whereby  ambiguous  terms  in  such  contracts  for  indem- 
nity are  construed  most  strongly  against  the  insurer,  and  in 
favor  of  the  assured.  We  think  that  rule  is  inapplicable  here, 
for  the  reason  that  the  language  employed  expresses  clearly  an 
exemption  from  the  risk  of  injuries  inflicted  intentionally  by 
another  as  well  as  by  the  insured.  Many  adjudications  upon 
policies  precisely  similar  have  so  held:  Insurance  Co.  vs.  Mc- 
Conkey,  127  U.  S.,  661;  Fisher  vs.  Insurance  Co.  (Cal.)  19  Pac, 
425;  Insurance  Co.  vs.  McCarthy  (Colo.  Sup.);  Butero  vs.  In- 
surance Co.  (Wis.);  Hutchcraft's  Ex'r  vs.  Insurance  Co.  (Ky.); 
Utter  vs.  Insurance  Co.  (Mich.).  These  pleas  suflSciently  aver 
the  intentional  infliction  by  another  of  the  injury  producing 
the  death  of  the  insured,  and  are  not  subject  to  the  grounds  of 
demurrer  insisted  on. 

Upon  the  trial  it  was  shown  without  dispute  that  the  de- 
ceased was  shot  and  killed  by  one  Jesse  Sugars,  but  it  is  con- 
tended for  the  plaintiff  that  the  proof  shows  nothing  more  than 
an  intentional  act  of  shooting,  without  the  specific  intent  to 
shoot  or  injure  anyone  in  particular,  and  consequently  fails  to 
show  that  the  injury,  as  distinguished  from  the  act  of  shooting, 
was  the  result  of  intention.  The  case  of  Hutchcraft's  Ex'r  vs. 
Insurance  Co.,  supra,  is  cited  for  the  appellant,  and  it  holds 
that  an  injury  intended  by  one  inflicting  it,  but  not  intended 
by,  and  not  foreseen  by,  the  insured,  is  "accidental"  as  to  him, 
within  the  meaning  of  that  word  as  used  in  the  policy;  but  it 
also  decides  that  another  part  of  the  policy,  providing  that  no 
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claim  should  be  made  thereunder  when  the  death  was  caused 
by  "intentional  injuries  inflicted  by  the  insured  or  any  other 
person,"  applied  to  such  injuries  by  other  persons  as  are  in- 
tentionally directed  against  the  insured.  To  the  same  effect  is 
the  case  of  Utter  vs.  Insurance  Co.,  supra,  which  is  also  relied 
on  by  appellant.  In  the  latter  case  it  is  said:  "The  design  in- 
tended by  the  terms  of  the  policy  must  be  the  actual  result  ac- 
complished, and  not  the  design  of  the  act  itself  which  resulted 
in  the  killing  of  one  contrary  to  the  design  of  the  act."  There 
the  insured  was  shot  and  killed  by  another,  and,  the  evidence 
of  intention  being  in  conflict,  it  was  held  to  be  a  question  for 
the  jury.  We  think  the  principle  so  stated  is  correct,  and  its 
application  to  the  evidence  remains  to  be  considered. 

The  facts  show  that  about  1  o'clock  in  the  morning  of  April 
25,  1897,  Jackson  Orr  came  to  his  home,  and,  entering  a  hall- 
way, knocked  at  his  door,  and  called  for  admittance  to  his 
wife,  the  appellant,  who  was  in  the  room;  that  Jesse  Sugars 
was  in  the  room  with  appellant,  and  when  Jackson  knocked  he 
drew  his  pistol,  bolted  the  door,  and  threatened  to  shoot  appel- 
lant if  she  opened  it.  After  knocking  again,  and  failing  to 
gain  admittance,  Jackson  went  into  the  yard,  near  a  window 
of  the  room,  when  Sugars  fired  through  the  window,  jumped 
from  it,  and  ran  away.  Immediately  afterwards  Jackson  was 
found  dead,  lying  four  or  five  feet  from  the  window,  with  a  bul- 
let hole  through  his  head.  Against  the  theory  of  appellant 
that  the  firing  was  at  random,  and  merely  for  the  purpose  of 
frightening  the  besieging  husband,  there  is,  in  the  fatal  result 
of  the  shot,  strong  evidence  of  a  careful  aim.  The  cause  was 
tried  without  a  jury,  and  a  special  finding  of  the  facts  was 
made  by  the  court,  wherein,  among  other  things,  it  was  found 
that  the  death  of  Jackson  Orr  "was  from  a  pistol  shot  fired  by 
one  Jesse  Sugars,  intentionally,  at  the  said  Jackson  Orr."  We 
think  the  conclusion  reached  by  the  circuit  court  was  correct. 

The  affidavit  of  appellant  allowed  in  evidence  for  appellee 
was  admissible,  not  for  the  purpose  of  impeaching  her,  but  as 
the  admission  of  a  party  to  the  suit,  though  it  did  not  differ 
materially  from  her  testimony  on  the  trial.  The  affidavit  of 
the  witness  Mitchell  Orr,  corresponded  substantially  with  his 
oral  testimony,  and  could  not  have  altered  the  findings  of  fact 
The  cause  being  tried  without  a  jury,  its  admission,  even  if 
erroneous,  was  obviously  without  injury  to  appellant. 

Affirmed. 
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SUPREME  COURT  OF  GEORGIA. 


FIBEMANS  FUND  INS.  CO. 

ROGERS.* 

Where,  in  a  particular  instance,  the  le^al  agent  of  an  insurance  company  had 
no  authority  except  to  forward  to  it,  for  approval  or  rejection,  an  appli- 
cation for  insurance,  and  this  was  known  to  the  applicant,  a  mere  oral 
statement  by  the  agent  to  the  applicant  that  the  insurance,  if  granted, 
would  be  operative  from  the  date  of  the  application,  was  not  binding 
upon  the  company,  the  more  especially  when  it  was  in  the  application 

stated  that  the  insurance  sought  was  desired  from  "the day  of 

"  in  one  year  to  **the day  of "  in  another. 

Though  the  company's  general  agent  may,  on  the  receipt  by  mail  of  such  ap- 
plication, have  approved  the  same,  and  may  by  letter  have  directed  the 
issuance  of  a  policy  by  the  local  agent,  this  constituted  authority  to  issue 
one  effective  only  from  its  date,  and  not  one  protecting  the  applicant's 
property  from  any  prior  point  of  time.  Accordingly,  iC  the  same  had 
oeen  actually  destroyed  by  fire  before  the  application  was  approved,  and 
the  general  agent  acted  in  ignorance  of  this  fact,  the  company  was  not 
bound  either  to  issue  a  policy  or  pay  the  loss. 

Dessau,  Bartlett  &  Ellis  and  L.  A.  Wilson,  for  Plaintiff  in  Error. 
Brantley  &  Bennet  and  W.  G.  Brantley,  for  Defendant  in  Error, 

Lumpkin,  P.  J. 
An  action  was  brought  by  Rogers  against  the  Firemans 
Fund  Insurance  Company,  of  San  Francisco,  the  object  of 
which  was  (1)  to  compel  the  defendant  to  specifically  perform 
an  alleged  contract  to  execute  and  deliver  to  him  a  policy  of 
fire  insurance;  and  (2)  to  obtain  thereon  a  judgment  against 
the  company  for  a  loss  incurred  by  reason  of  the  destruction 
by  fire  of  a  building,  and  the  stock  of  merchandise  therein  con- 
tained, belonging  to  the  plaintiff.  A  demurrer  filed  by  the  de- 
fendant to  the  plaintiff's  petition  was  overruled,  and  the  case 
proceeded  to  trial,  resulting  in  a  verdict  in  his  favor.  The 
material  facts  brought  to  light  at  the  trial  were  as  follows: 
Branham  was  an  agent  of  the  company,  having  an  office  in  the 
city  of  Waycross;  and,  as  to  property  situated  therein,  he  had 
authority  to  issue  policies  of  insurance.  He  had  no  such 
authority,  however,  as  to  property  elsewhere  located,  but 
could  only  solicit  applications  for  insurance,  and  forward  them 
to  the  company  for  approval  or  rejection.    The  plaintiff's  prop- 

•  Deoiaioii  rendered,  July  21. 1899.    Syllabus  by  the  Court. 
VOL.  XXVIII.-66. 
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erty  was  not  in  the  city  of  Waycross.  On  the  9th  of  May,  1896, 
he  made  out  and  delivered  to  Branham  an  application  for  in- 
surance. It,  among  other  things,  recited  that  he  desired  insur- 
ance upon  the  property  therein  described  "  for  the  term  of  one 
year  from ,  189-,  to ,  189--."  This  application  was  for- 
warded to  one  Wilson,  the  company's  general  agent  at  Macon, 
Ga.  On  the  morning  of  the  10th  of  May  the  property  de- 
scribed in  this  application  was  burned.  In  the  afternoon  of 
that  day  the  general  agent  at  Macon  addressed  to  Branham, 
the  local  agent  at  Waycross,  a  letter  which,  for  the  purposes 
of  this  case,  may  be  treated  as  an  approval  of  Rogers-  applica- 
tion, and  as  authorizing  Branham  to  issue  to  him  the  desired 
policy  of  insurance.  At  the  time  this  letter  was  written,  Wil- 
son was  ignorant  of  the  fact  that  the  Are  had  occurred.  Rogers 
testified  at  the  trial  that  Branham,  at  the  time  of  receiving  his 
application,  assured  him  that,  if  the  same  was  approved  and 
accepted  by  the  company,  the  insurance  would  be  effectual 
from  the  date  of  the  application.  After  the  fire  Branham  re- 
fused to  issue  and  deliver  a  policy  to  Rogers,  and  the  company 
declined  to  recognize  any  liability  on  its  part  for  the  loss. 
Without  dealing  specifically  with  the  questions  raised  by  the 
demurrer,  we  will  undertake  to  dispose  of  the  case  as  devel- 
oped at  the  trial. 

1.  There  was  certainly  no  binding  contract  of  insurance 
effected  on  the  9th  day  of  May,  for  it  unequivocally  appears 
that  Branham  had  no  authority  to  make  such  a  contract,  and 
that  this  was  known  to  Rogers.  In  no  event  could  there  be  a 
contract  of  insurance  until  Rogers'  application  was  approved 
by  the  company's  agent  in  Macon.  This  much  seems  manifest 
Though  Branham  may  have  stated  to  Rogers  that  the  insur- 
ance, if  granted,  would  be  operative  from  the  9th  of  May,  it  is 
equally  clear  that  the  company  would  not  be  bound  by  any 
such  statement.  It  was  in  no  way  informed  that  any  attempt 
to  bind  it  from  that  date  had  been  made  by  its  local  agent,  or 
that  it  was  called  upon  to  act  on  an  application  for  insurance 
which,  if  accepted,  would  place  it  in  the  attitude  of  an  insurer 
from  the  moment  such  application  was  delivered  to  its  local 
agent.  There  is  nothing  even  remotely  suggesting  that  this 
agent  or  Rogers  contemplated  action  by  the  company  upon 
any  such  proposal.    On  the  contrary,  the  application  itself 

asked  for  insurance  from  "  the day  of ^"  in  one  year  to 

« the day  of "  in  another,  and  the  only  reasonable 
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and  natural  inference  to  be  drawn  from  such  an  application 
would  be  that  the  insurance,  if  granted,  should  take  effect 
from  the  date  and  delivery  of  the  policy. 

2.  Treating  Wilson's  letter  to  Branham  as  an  approval  of 
Rogers'  application,  the  legal  effect  of  it  was  simply  to  author- 
ize Branham  to  issue  a  policy  thereafter  protecting  the  prop- 
erty sought  to  be  insured.  Certainly  Wilson  could  not  have 
intended  to  authorize  the  local  agent  to  grant  insurance  ante- 
dating the  letter  itself.  Indeed,  it  is  perfectly  obvious  that 
Wilson  really  meant  that  Branham  should,  upon  receipt  of  the 
letter,  issue  a  policy  taking  effect  from  the  date  of  its  issuance. 
But  even  if  the  approval  of  Rogers'  application  of  itself 
amounted  to  a  contract  of  insurance,  or  to  "a  contract  to  in- 
sure," it  only  became  effective,  if  at  all,  from  the  time  Wilson's 
letter  was  written.  At  that  time  the  proposed  subject-matter 
of  the  insurance  was  no  longer  in  existence,  and,  therefore, 
there  was  nothing  upon  which  such  contract  could  operate. 
This  being  true,  and  Wilson  being  in  ignorance  of  this  vitally 
important  fact,  we  have  no  difficulty  in  reaching  the  conclu- 
sion that  the  company  was  under  no  obligation  either  to  issue 
a  policy  to  Rogers,  or  to  pay  him  for  the  loss  he  sustained. 
Section  2095  of  the  Civil  Code  has  no  bearing  on  this  case.  It 
relates  exclusively  to  completed  contracts  of  insurance  made 
between  parties  who  were  both  ignorant  that  the  loss  against 
which  it  was  intended  to  insure  had  already  occurred. 

Judgment  reversed.    All  the  justices  concurring. 
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SUPREME  COURT  OF  VERMONT. 


CHANDLER 

vs, 

INSURANCE  CO.  OF  NORTH  AMERICA.* 

The  polioT  oontaining  the  contribution  clause  covered  8i>ecifically  three  items 
as  dia  another  similar  policy.  There  was  also  a  blanket  policy  ooYering 
the  whole.    The  loss  was  total. 

Held,  That  as  the  specific  policies  could  not  be  conyerted  into  blankets^  the 
blanket  mnst  be  made  specific  by  the  proportion,  as  the  Talae  of  the 
property  \b  to  the  amount  of  blanket  insurance,  so  is  the  value  of  each 
item  to  the  insurance  on  each,  and  each  company  must  pay  in  the  ratio 
of  the  amount  of  its  insurance  to  the  total  amount  insured  on  each  item. 

John  Young,  for  Plaintiff, 

Bates,  May  &  Simonds,  for  DrfendanL 

Tapt,  J. 

The  plaintiff  held  a  fire  insurance  policy  in  the  defendant 
company,  covering  specific  sums  on  three  items,  viz.:  |562.50 
on  item  a,  |612.50  on  item  b,  |325  on  item  c.    He  held  in  the 
Home  Company  a  like  policy  for  |262.50  on  item  a,  |375  on 
item  b,  and  |112.50  on  item  c.    He  held  policies  in  the  Lloyds 
Association  for  f  12,700,  called  "  blanket  policies,"  insuring  the 
same  property  as  one  item.    The  property  was  totally  de- 
stroyed, the  loss  being  the  full  value,  and  was  less  than  the 
total  amount  of  insurance.    The  loss  on  the  respective  items 
was  as  follows:  |3,491.48  on  item  a,  |6,230.37  on  item  b,  and 
f2,014.70  on  item  c.    The  question  presented  is,  what  propor- 
tion of  the  loss  shall  the  respective  companies  pay?    The  rule 
which  must  be  applied  to  determine  this  is  a  legal,  just,  and 
equitable  one,  and  is  found  in  the  policies.    It  is  that  each 
company  shall  pay  such  proportion  of  the  loss  as  the  sum  in- 
sured by  it  bears  to  the  total  insurance.    The  difficulty  in  ad- 
justing the  proportion  which  each  company  shall  pay  arises 
from  the  fact  that  some  of  the  policies  are  specific  and  others 
blanket.    As,  by  the  terms  of  the  specific  policies,  they  can- 
not be  converted  into  blanket  policies,  it  necessarily  follows 
that  the  only  way  in  which  the  loss  can  be  adjusted  is  to  turn 
the  blanket  policies  into  specific  ones,  i.  e.,  determine  how 
much  of  the  full  amount  of  a  blanket  policy  shall  be  appor- 

*  Deoision  rendered,  June  15, 1898. 


Digitized  by 


Google 


1899.]  Wholly  vs.  Western  Assur.  Go.  1029 

tioned  to  each  of  the  three  respective  items,  according  to  their 
respective  values.  The  value  of  the  items,  as  shown  by  the  loss, 
is  as  follows:  Item  a,  |3,491.48;  item  b,  |6,230.37;  item  c,  |2,- 
014.70=111,736.55.  Apportioning  the  amount  of  the  blanket 
policies — f  12,700 — upon  the  amount  of  the  loss  by  using  the 
proportion,  as  the  value  of  the  whole  property  is  to  the  whole 
blanket  insurance,  so  is  the  value  of  each  item  to  the  insurance 
on  each  item,  we  find  the  insurance  on  each  item  to  be,  item  a, 
13,778.09;  item  b,  f 6,741,82;  item  c,  f2,180.09=f  12,700,— and 
the  total  amount  of  the  insurance  upon  each  item  to  be,  item 
a,  14,603.09;  item  b,  f 7,729.32;  item  c,  f 2,617.59.  As  each 
company  pays  in  the  ratio  that  the  amount  of  its  policy  bears 
to  the  total  amount  of  insurance,  the  defendant  is  liable  in 
respect  to  item  a,  f 426.66;  item  b,  f493.73;  item  c,  f 250.14= 
f  1,170.53, — ^the  amount  for  which  judgment  was  entered  be- 
low.   The  judgment  was  correct,  and  is  affirmed. 


SUPREME  JUDICIAL  COURT  OF  MASSACHUSETTS. 


WHOLLEY 

WESTERN  ASSUR.  CO.* 

Where  the  general  agent  sent  an  adjuster  who  agreed  with  insured  to  leave 
the  amount  of  the  damages  to  a  carpenter  and  nothing  further  was  done 
by  the  company,  the  policy  provisions  requiring  proofs  of  loss  and  for  an 
arbitration  were  waived. 

N.  P.  Fbye,  for  Plaintiff. 

Shepard,  Stebbins  &  Stobeb,  for  Defendant 

MOBTON,  J. 

The  defendant  is  a  foreign  insurance  company,  with  its 
principal  office  in  Toronto,  Canada.  At  the  time  of  the  issu- 
ing of  the  policy  and  of  the  loss  it  had  a  general  agent  in  Bos- 
ton and  a  local  agent,  one  Fay,  in  Lawrence,  where  the  prop- 
erty was  situated.  The  defendant  does  not  contend  now,  as 
we  understand  it,  that  the  policy  did  not  attach,  and  that  a 
loss  had  not  occurred  under  it.  Its  contention  is  that  no  proofs 
of  loss  have  been  furnished  as  required  by  the  policy,  and  that 
there  has  been  no  arbitration  to  determine  the  amount  of  the 

DeciiioD  rendered,  Sept.  11, 1899. 
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loss,  as  required  by  the  policy  as  a  condition  precedent  to  the 
bringing  of  an  action  in  case  the  parties  fail  to  agree  upon  the 
amount  of  the  loss.  There  was  eyidence  tending  to  show  that 
on  the  morning  after  the  fire  the  plaintiff  notified  Fay,  the 
local  agent,  of  it,  and  that  Fay  thereupon  notified  the  Boston 
office,  and  received  from  one  Dooley,  who,  it  was  admitted, 
was  a  special  agent  or  adjuster  of  the  defendant  company,  a 
reply,  saying  that  the  notice  of  loss  had  been  received,  and  that 
he  would  be  in  Lawrence  on  the  following  Tuesday,  and  give 
the  matter  attention.  There  was  also  evidence  tending  to 
•how  that  Dooley  went  to  Lawrence,  and  in  company  with  Fay 
viewed  the  premises,  and  afterwards,,  with  Fay,  saw  the  plain- 
tiff, and  agreed  with  him  that  the  amount  of  the  loss  should 
be  left  to  one  Flanders,  a  carpenter,  and  that  the  company 
would  settle  on  the  basis  of  his  figures;  that  Flanders,  a  few 
days  after,  handed  his  figures  to  Fay,  who  forwarded  them  to 
Dooley,  but  received  no  reply  either  to  that  or  subsequent  let- 
ters to  Dooley,  and  that  nothing  more  was  ever  done  by  Dooley 
or  the  company  in  relation  to  the  matter.  We  think  that  it 
would  have  been  competent  for  the  jury  to  find  on  this  evi- 
dence that  Dooley  was  sent  by  the  general  agent  at  Boston  to 
Lawrence  to  investigate  and  adjust  the  loss,  and  that  it  was 
within  the  apparent  scope  of  his  authority  to  waive  proofs  of 
loss,  and  to  agree  upon  the  amount  of  the  loss,  and  that  he  did 
so  by  agreeing  to  leave  the  matter  to  Flanders,  and  to  accept 
his  figures  as  the  basis  of  settlement.  The  notice  of  the  fire 
was  sent  to  the  office  in  Boston,  and  it  is  hardly  to  be  sup- 
posed that  Dooley  would  have  acted  on  it  without  some  au- 
thority or  direction  from  the  general  agent.  It  is  admitted 
that  he  was  an  adjuster,  and  the  natural  import  of  his  pres- 
ence at  the  scene  of  the  loss,  after  the  notice  to  the  Boston 
office  and  his  reply,  would  be  that  he  was  there  to  settle  and 
adjust  the  loss  on  behalf  of  the  company,  and  with  authority 
for  that  purpose.  Under  such  circumstances  we  think  that 
the  agreement  to  settle  according  to  Flanders'  figures  could 
have  been  found  to  constitute  a  duly-authorized  waiver  of  the 
proofs  of  loss  which  were  required  by  the  policy:  Q-raves  vs 
Insurance  Co.,  82  Iowa,  637;  Brown  vs.  Insurance  Co.,  74  Iowa, 
428;  Insurance  Co.  vs.  Keating  (Md.);  Davidson  vs.  Assurance 
Co.,  176  Pa.  St.,  525;  Gould  vs.  Insurance  Co.,  134  Pa.  St.,  570; 
Perry  vs.  Insurance  Co.  (N.  H.);  Cooper  vs.  Insurance  Co. 
(Wis.);  Oshkosh  Gaslight  Co.  vs.  Germania  Fire  Ins.  Co.,  71 
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Wis.,  454;  McCollum  vs.  Insurance  Co.,  67  Mo.  App.,  66;  In- 
surance Co.  vs.  Capehart,  108  In^.,  270;  Insurance  Co.  vs. 
Shryer,  85  Ind.,  362;  Perry  vs.  Insurance  Co.,  11  Fed.,  482; 
Mitchell  vs.  Insurance  Co.,  40  111.  App.,  Ill;  McPike  vs.  Assur- 
ance Co.,  61  Miss.,  37;  Association  Co.  vs.  Matthews,  65  Miss., 
301.  See,  contra,  Insurance  Co.  vs.  Sors,  60  Miss.,  302;  Hollis 
vs.  Insurance  Co.,  65  Iowa,  454;  Everett  vs.  Insurance  Co.,  142 
Pa.  St.,  332.  There  was  nothing  left  to  arbitrate  if  the  plain- 
tiff and  Dooley  agreed  to  settle  according  to  the  figures  of 
Flanders,  and  the  condition  in  regard  to  arbitration  would  not, 
therefore,  apply:  Hayes  vs.  Insurance  Co.,  170  Mass.,  492,  497. 
It  is  not  necessary  to  consider  whether  Dooley  could  have 
waived  it.  According  to  the  report,  if  the  ruling  of  the  court 
that  the  action  could  not  be  maintained  was  right,  then  judg- 
ment was  to  be  entered  on  the  verdict  which  was  ordered  for 
the  defendant;  otherwise,  the  plaintiff  was  to  have  judgment 
for  1435.  We  think  that  there  should  be  judgment  for  the 
plaintiff  for  the  sum  named.     So  ordered. 


COURT  OF  APPEALS  OF  KENTUCKY. 


CONNECTICUT  INDEMNITY  ASS'N 

GROGAN'S  ADM'R* 

Where  one  to  whom  the  policy  was  delivered  for  insared,  who  was  sick,  pat 
it  in  his  safe,  and  kept  it,  by  request  of  the  wife  of  insured,  there  was  a 
sufficient  delivery. 

A  provision  in  a  policv  that  it  shall  not  he  valid,  unless  the  premium  is  paid 
when  insured  is  in  good  health,  may  be  waived  by  an  agent  who  has 
authority  to  take  applications  for  insurance,  and  power  to  collect  the 
premium  and  remit  it  to  the  company. 

BoBEBTSON,  Bobbins  &  Thomab  and  B.  A.  Neale,  fur  Appellant. 
Gbbeb  &  Beed  and  J.  H.  Coleman,  fur  Appellee, 

GUFFY,  J. 

This  appeal  is  prosecuted  from  a  judgment  of  the  Calloway 
Circuit  Court.  It  appears  from  the  record  that  John  J.  Gro- 
an made  application  to  the  appellant  for  a  life  insurance  policy 
in  the  sum  of  |2,000;  which  application  was  accepted,  and  the 
policy  issued.    It  seems  that  the  application  stated  that  the 

*  Deoiilon  rendered,  Oct.  11, 1899.    From  Souikwutem  Reporter. 
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policy  should  not  be  valid  unless  the  premium  was  paid  by  the 
insured  when  in  good  health.  It  appears  that  the  policy  was 
issued  the  4th  of  September,  1896,  and  was  delivered  to  Dr. 
Coleman  about  the  9th  of  September,  for  Grogan,  and  the  pre- 
mium paid  by  him,  or,  at  least,  the  balance  of  the  premium 
paid;  it  appearing  that,  by  some  arrangement  between  the  in- 
sured and  the  agent,  Scott,  five  dollars  was  paid  or  settled  at 
the  time  of  the  application.  It  appears  that  the  insured  was 
sick  at  the  time  of  the  delivery  of  the  policy,  and  that  he  died 
on  the  12th  of  September,  but  that  the  agent,  Scott,  knew  at 
the  time  of  the  delivery  that  Grogan  was  sick,  and  had  typhoid 
fever.  It  further  appears  that  Dr.  Coleman  made  no  report  to 
Grogan,  but  advised  his  father  that  he  had  the  policy,  and  that 
the  father  took  it  to  Grogan's  wife  (he  not  having  the  combina- 
tion to  Grogan's  safe),  and  that  the  wife  said  she  was  busy, 
and  for  J)r.  Coleman  to  put  it  in  his  safe  and  keep  it,  which  it 
seems  he  did.  The  defense  is  that  there  was  no  delivery,  and 
no  payment  of  the  premium,  as  required  by  the  contract.  At 
the  conclusion  of  the  plaintiff's  testimony,  the  defendant  asked 
a  peremptory  instruction  to  the  jury  to  And  for  defendant, 
which  was  refused,  and  defendant  declined  to  offer  any  evi- 
dence, and,  on  motion  of  plaintiff,  the  jury  was  instructed  to 
find  for  plaintiff,  which  was  done,  and  judgment  entered 
thereon. 

If  it  be  conceded  that  the  application  is  part  of  the  i)olicy, 
and  that,  in  order  to  make  the  policy  valid,  the  payment  of  the 
premium  must  be  made  when  the  insured  was  in  good  health, 
yet  it  seems  clear  to  us  that  such  a  condition  could  be  waived 
by  the  company,  which  was  manifestly  done  in  this  case. 

It  is,  however,  insisted  for  appellant  that  the  agent  had  no 
authority  to  waive  the  condition.  But  this  court  has  often 
held  that  an  agent  has  such  power.  An  agent  who  has  au- 
thority to  take  applications  for  insurance,  and  power  to  col- 
lect the  premium,  and  remit  the  same  to  the  company,  as  was 
done  in  this  'case,  clearly  has  the  power  to  determine  as  to 
whether  the  insured  is  entitled  to  receive  the  policy,  and  to 
waive  any  question  as  to  sound  health.  The  insured,  under 
his  contract  was  bound  to  accept  such  policy  as  he  applied  for, 
if  delivered  or  tendered  within  a  reasonable  time,  and  we  think 
that,  under  the  evidence  in  this  case,  there  was  a  valid  de- 
livery.   Judgment  affirmed. 
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SUPREME  COURT  OF  NORTH  CAROLINA. 


POWELL 

V8. 

MUTUAL  BEN.  LIFE  INS.  CO.  kt  al.* 

In  the  absence  of  any  eyidence  of  moneyed  interest,  a  partner  has  no  insur- 
able interest  in  the  life  of  his  fellow  partner,  which  will  sustain  an 
assignment  to  him  f^om  the  insured.  In  case  of  such  policy  neither  the 
next  of  kin  nor  representative  of  the  assignor  could  reooyer  from  the 
assignee  the  insurance  money  paid  him  by  the  company  nor  can  they 
maintain  an  action  against  the  company,  since  the  policy  was  void. 

Simmons,  Pou  &  Wabd  and  M.  De  W.  Stevenson,  for  Appellant 

W.  W.  Clark,  O.  H.  Guion,  P.  H.  Pelletier,  and  Shepherd  & 
BusBEE,  for  Appellees. 

Montgomert,  J. 

This  case  differs  from  that  of  Albert  vs.  Insurance  Co.  (122 
N.  C,  92),  in  one  most  material  respect.  In  that  case  the  per- 
son whose  life  was  insured  paid  all  the  premiums,  and  the 
court  did  not  find  it  necessary  to  decide  whether  the  beneficiary 
had  an  insurable  interest  in  the  life  of  the  insured  person.  In 
the  case  before  us,  at  the  very  time  when  the  policy  was  issued 
in  which  the  life  of  the  plaintiff's  intestate  was  insured,  there 
was  an  assignment  of  the  policy  to  the  beneficiary  (the  defend- 
ant Dewey),  who  paid  the  first,  and  all  of  the  premiums. 

The  first  question  that  presents  itself  in  the  case  is,  did  the 
defendant  have  an  insurable  interest  in  the  life  of  Powell,  the 
plaintiff's  intestate?  The  defendant  avers  that  he  did,  and 
that  the  policy  was  duly  and  legally  assigned  to  him  by  the  in- 
testate. The  ground  of  this  averment  is  that  the  plaintiff  and 
intestate  were  copartners.  No  particulars  of  the  partnership 
are  set  out.  There  is  no  averment  that  the  deceased  copartner, 
Powell,  was  indebted  to  the  plaintiff  or  to  the  partnership  in 
any  amount,  or  that  the  deceased  was  to  furnish  any  labor, 
skilled,  or  otherwise,  as  his  contribution  in  lieu  of  money. 
Upon  such  conditions,  we  are  of  the  opinion  that  the  plaintiff 
liad  no  insurable  interest  in  the  life  of  the  deceased  partntu*. 
In  the  case  of  Trinity  College  vs.  Insurance  Co.(113  N.  C,  244), 
this  court  said  that  "  under  certain  conditions  a  partner  has  an 
insurable  interest  in  the  life  of  his  copartner";  and  cites  In- 

*  Decision  rendered.  Not.  1. 1898. 
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surance  Co.  vs.  Luchs,  108  U.  S.,  498.  There,  the  fact  was  that 
Luchs  had  furnished  to  the  copartnership  fund,  for  his  co- 
partner Dillingbnrgh,  1^,000,  which  was  unpaid.  We  suppose 
that  was  the  condition  referred  to  in  the  opinion  in  the  Trinity 
College  Case,  under  which  a  partner  might  have  an.  insurable 
interest  in  the  life  of  his  copartner.  It  is  true  that  in  Insur- 
ance Co.  vs.  Luchs,  supra,  the  court  said  that  the  continuance 
of  the  partnership  was  also  a  reasonable  expectation  of  advan- 
tage to  Luchs,  and  gave  him  an  insurable  interest  in  the  life  of 
his  copartner.  But  we  are  of  the  opinion  that  that  position  is 
against  the  weight  of  authority.  The  policy  being  void,  then, 
because  the  defendant  had  no  insurable  interest  in  the  life  of 
Powell,  no  action  could  have  been  maintained  on  it  by  tlio  de- 
fendant against  the  insurance  company:  Burbage  vs.  Windley, 
108  N.  C,  358.  Neither  can  the  plaintiff  maintain  this  action; 
for.  looking  at  it  in  any  view,  it  has  its  foundation  on  the 
policy,  which  is  void:  Burbage  vs.  Windley,  supra.  The  plain- 
tiff's counsel  cited  to  us  Cheeves  vs.  Anders  (87  Tex.,  287),  and 
3  Am.  &  Eng.  Enc.  Law  (p.  592),  to  show  that  the  next  of  kin  or 
the  personal  representative  of  the  assignor  of  a  void  policy 
could,  in  an  action  against  the  beneficiary  in  such  a  policy,  re- 
cover the  amount  which  had  been  paid  to  him  by  the  insurance 
company.  But  we  cannot  see  the  principle  upon  which  these 
authorities  are  based,  and  the  decisions  themselves  do  not  give 
reasons  for  their  existence.  Besides,  that  position  has  been 
condemned  in  Burbage  vs.  Windley,  supra.    No  error. 


COURT  OF  APPEALS  OF  KENTUCKY. 


FRANKLIN  FIRE  INa  CO. 

vs. 

HELLERICK  et  al.* 

The  policy  was  on  a  brick  bnildlDg  ''inclading  frame  addition''  situate,  etc, 
and  occupied  by  insured  as  a  turner  and  manufacturer. 

Heldf  That  only  the  attached  frame  addition  was  included  and  not  another 
building  twenty  feet  distant. 

Heldf  That  oral  evidence  to  show  an  intention  to  include  the  latter  was  not 
admissible  in  an  action  at  law  where  the  language  was  not  ambiguous. 

*  Deoliion  rendered,  March  14, 1899. 
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John  Marshall  and  Qibson  &  Mabshall,  for  Appellant. 

Phelps  &  Thum,  for  Appellees. 

White,  J. 

This  action  was  brought  by  appellees  on  a  policy  of  fire  in- 
surance. The  defense  presented  was  that  the  property  de- 
stroyed was  not  embraced  by  the  policy.    The  policy  reads: — 

"1250.00  on  the  brick,  metal^roofed  building,  including 
frame  addition,  situate  No.  216  on  the  west  side  of  First 
Street,  between  Main  and  Market  Streets,  Louisville,  Ky., 
and  occupied  by  assured  as  wood  turners  and  manufactur- 
ers of  churns,"-r-with  a  stipulation  for  other  sums  of  insur- 
ance on  machinery  and  material,  "  all  while  contained  in  the 
above-described  building.'' 

There  was  no  question  presented  as  to  the  loss  or  policy,  save 
that  the  property  destroyed  was  not  included  in  the  policy. 
The  proof  introduced  shows  that  appellees  occupy  No.  216,  as 
described  in  the  policy;  that  the  front  is  of  brick,  with  a  frame 
addition  attached.  In  this  building  is  the  machinery  and 
shops.  In  another  building  west  of  this  one,  and  about  20  feet 
therefrom,  and  located  on  the  west  ends  of  lots  218  and  220, 
was  stored  lumber  and  material,  and  this  latter  building  was 
destroyed  with  its  contents.  There  was  no  fence  or  anything 
separating  the  two  buildings,  but  the  space  was  open.  It  was 
shown  that,  when  the  policy  was  first  written  and  delivered, 
the  words  "including  frame  addition"  were  not  in  the  policy; 
but,  at  the  suggestion  of  an  agent  of  appellant,  they  were  in- 
serted afterwards,  and  appear  in  red  ink.  The  agent  who  made 
this  interlineation  testified  that  it  was  intended  to  cover  only 
the  frame  that  was  attached  to  the  brick,— the  one  continuous 
building.  There  is  no  claim  for  any  loss  in  building  No.  216. 
The  case  was  tried  before  a  jury,  and  resulted  in  a  verdict  and 
judgment  for  appellees.  After  reasons  and  motion  for  new 
trial  had  been  overruled,  this  appeal  is  prosecuted. 

We  are  of  opinion  that  the  verdict  is  not  supported  by  the 
evidence.  The  policy  as  originally  written  included  only  the 
brick  building,  and  it  is  equally  clear  that  the  correction  only 
embraced  the  frame  addition,  making  a  continuous  structure. 
In  this  action  on  the  policy,  as  it  appears,  it  cannot  be  held  to 
embrace  the  separated  building.  Its  stipulations  are  not  am- 
biguous. The  verdict  must,  therefore,  be  held  to  be  flagrantly 
against  the  evidence.  If  appellees  had  brought  suit  to  re-form 
the  contract  of  insurance,  the  question  of  intention  as  to  what 
property  was  to  be  covered  would  have  arisen,  and  the  chancel- 
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lor  might  have  corrected  the  policy  ,i^  ^^  deemed  the  evidence 
of  mistaken  omission  to  be  sufficient.  But  in  this  action  on 
the  policy,  as  written,  and  without  any  allegation  of  fraud  or 
mistake,  the  intention  of  the  parties  must  be  construed  by  the 
policy  itself.  For  these  reasons,  the  judgment  appealed  from 
is  reversed,  and  cause  remanded,  for  proceedings  consistent 
herewith. 


SUPREME  COURT  OF  GEORGIA. 


HUBERT 

V8.    ^ 

SOUTHERN  LIVE-STOCK  INS.  CO.* 

Where  a  policy  of  insurance  upon  a  horse  stipulates  that  the  same  shaU  be 
void  in  the  event  of  a  transfer  of  the  property  without  the  assent  of  the 
insurance  company,  a  promise  by  the  company  or  its  agents  to  ratify  such 
transfer  upon  certain  conditions  imposed  upon  the  transferee,  which  were 
never  complied  with,  does  not  amount  to  a  waiver  of  the  forfeiture. 

There  being  no  written  transfer  of  the  policy  in  this  case  by  the  assured,  the 
holder  thereof  had  no  right  to  bring  an  action  upon  the  same  in  his  own 
name. 

The  court  did  not  err  in  sustaining  the  certiorari  and  in  rendering  a  final 
Judgment  in  this  case. 

Maddox  &  Terrell  and  Eb.  T.  Williamb.  for  Plaintiff  in  Error. 
J.  B.  Stewart  and  Palmer  &  Bead,  for  Defendant  in  Error, 

Snof  ONS,  C.  J. 
1.  One  of  the  conditions  of  the  policy  of  insurance  upon 
which  this  suit  was  brought  was  that  the  policy  should  be  void 
'4f  the  assured  parts  with,  alienates,  or  sells  his  interest  in  and 
to  the  insured  animal."  The  evidence  shows  that  there  were 
two  transfers  of  the  horse  which  was  insured.  The  first  was 
reported  to  the  agents  of  the  insurance  company,  and  a  trans- 
fer of  the  policy  to  the  vendee  was  ratified  by  them.  The  sec- 
ond sale  was  also  reported  to  the  company's  agents,  to  whom 
the  vendor  wrote  a  note,  requesting  that  the  policy  be  trans- 
ferred to  the  vendee  (the  present  plaintiff).  There  was  no  writ- 
ten transfer  of  the  policy,  and  no  tender  of  the  fee  which  the 
company  required  before  making  a  transfer  to  which  its  agents 
had  agreed.    The  note  above  mentioned  was  taken  by  the 

*  Decision  rendered,  Jan.  20, 1898.    Byllabue  by  the  Court. 
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vendee  of  the  horse  to  the  secretary  of  defendant  company,  and 
the  latter  stated  that  he  would  transfer  the  policy  upon  certain 
conditions,  viz. :  an  examination  of  the  insured  animal  satisfac- 
tory to  the  company.  The  horse  was  never  examined,  and  the 
failure  to  make  the  examination  was  in  no  way  attributable  to 
the  fault  or  negligence  of  the  agents  of  the  company,  nor  was 
the  policy  ever  transferred  as  requested.  The  policy  wasj 
therefore,  rendered  null  and  void  by  the  sale  of  the  insured  ani- 
mal, and  there  was  nothing  done  by  the  company  or  its  agents 
which  can  be  construed  as  a  waiver  of  this  forfeiture  of  the 
policy.  The  agents  of  the  company  did  not  transfer  the  policy, 
nor  did  they  agree  unconditionally  to  do  so.  An  agreement  to 
transfer  upon  the  performance  by  the  policyholder  of  a  reason- 
able condition,  which  was  never  in  fact  performed,  cannot 
amount  to  a  waiver.  In  the  absence  of  such  waiver,  the  policy 
was  avoided  by  the  sale  of  the  insured  horse,  and  upon  the 
death  of  the  animal  the  owner  could  not  maintain  an  action 
against  the  company  upon  such  void  policy.  A  statement  of 
an  agent  of  the  company,  made  subsequent  to  the  death  of  the 
animal,  that  the  company  was  liable,  did  not  render  it  so.  It 
was  a  mere  expression  of  opinion,  and  could  not  serve  to 
change  the  legal  status  of  the  parties  to  each  other.  It  may  be 
well  to  note  also  that  the  plaintiff  in  this  suit  made  no  attempt 
to  comply  with  the  conditions  of  the  policy  which  require  the 
assured  to  make  proofs  of  loss,  etc.  Even  had  he  done  so,  how- 
ever, he  could  have  no  right  of  action,  as  the  policy  was  already 
forfeited  and  void. 

2.  The  evidence  shows  that  there  was  no  written  transfer  of 
the  policy  to  the  present  plaintiff.  The  policy  was  delivered  to 
him  with  a  note  to  the  secretary  of  the  insurance  company,  re- 
Questing  the  latter  to  make  the  transfer.  He  neither  made  the 
requested  transfer,  nor  agreed  to  do  so.  There  being  no  trans- 
fer in  writing,  the  title  to  the  policy  (conceding,  for  the  sake  of 
argument,  that  it  was  valid,  and  not  forfeited  by  the  sale  of  the 
insured  animal),  was  not  vested  m  the  transferee:  Civ.  Code,  § 
3077;  Turk  vs.  Cook,  63  Ga.,  681;  Kirkland  vs.  Dryfus  (decided 
this  term).  This  action  having  been  brought  by  the  plaintiff 
in  his  own  name,  and  the  evidence  showing  that  he  had  not  the 
legal  title  to  the  policy  sued  upon,  it  follows  that  a  verdict  in 
his  favor  was  contrary  to  law. 

3.  Under  the  principles  announced  in  the  foregoing,  the 
plaintiff  could  not  recover  against  the  defendant  in  this  action. 
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and  the  trial  judge  did  not  err  either  in  sustaining  the  certio- 
rari or  in  rendering  final  judgment  in  the  case.  The  plaintiff 
had  possession  of  a  policy  of  insurance  to  which  he  had  no 
legal  title,  and  which  had  been,  under  its  own  conditions,  for- 
feited. It  is,  therefore,  clear,  as  matter  of  law,  that  another 
trial  in  the  justice's  court  could  not  possibly  result  in  a  legal 
verdict  in  his  favor.  Under  such  circumstances  the  trial  judge 
is  not  only  empowered,  but  required,  to  render  judgment 
finally  disposing  of  the  case:  Civ.  Code,  §  4652. 
fludgment  affirmed.     All  the  justices  concurring. 


MISCELLANY. 


Casee  to  which  an  insurance  company  may  or  may  not  be  a  party,  which 
«re  not  actions  on  policies,  bat  which  relate  to  matters  outside  of  insaranee 
proper;  as,  Jurisdiction,  receiver,  injunction,  pleading,  practice,  mandamus, 
wills,  usury,  lodges,  the  relations  of  statute  laws  to  corporations,  laws  of 
sister  States,  etc.,  where  the  principles  and  practice  of  insurance,  as  such, 
«re  not  specifically  involved;  and  other  cases  of  incidental  interest  to  under- 
writers, or  where  for  special  reasons  a  full  report  has  been  deemed  unnecessary. 
These  sketches  are  given  merely  as  chapters  of  current  information,  and  are 
not  intended  as  digests,  nor  for  citation. 

Phemium  Note. 

An  allegation  by  the  maker  of  a  premium  note  that  he  was 
only  induced  to  give  it  by  a  statement  of  the  agent  that  he 
could  secure  the  cash-surrender  value  of  an  old  policy,  which 
he  had  been  unable  to  do,  was  no  defense  in  a  suit  for  recovery 
on  the  note,  according  to  the  Supreme  Court  of  Appeals  of 
Virginia,  in  the  case  of  Garber  vs.  Bressee  et  al.,  decided  Jan. 
12,  1899. 

AocmENT. — Notice  bf  Mail. 

In  the  case  of  Brown  vs.  Fraternal  Accident  Association,  of  ' 
America,  decided  by  the  Supreme  Court  of  Utah,  Nov.  8,  1898, 
the  following  syllabus  was  furnished  by  the  court: — 

"In  an  action  on  an  accident  insurance  policy  requiring 
that  written  notice  of  the  accident,  with  a  full  statement  of 
particulars,  shall  be  given  to  the  association  at  Westfleld, 
Mass.,  within  10  days  of  the  occurrence,  and  providing  for 
forfeiture  in  case  of  noncompliance,  it  appeared  from  the 
testimony  of  the  local  agent  that  he  was  notified  of  the  acci- 
dent on  the  day  it  occurred,  and  that  he  immediately  noti- 
fied the  association  thereof  by  letter.  Whether  the  letter 
<3ontained  a  statement  of  the  information  in  detail,  required 
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by  the  policy,  did  not  clearly  appear,  but  the  agent  testified 
that  he  sent  such  notice  as  it  was  his  usual  custom  to  do; 
that  he  could  not  recall  the  whole  contents  of  the  letter,  but 
that  it  was  to  the  effect  that  the  insured  had  met  with  an  ac- 
cident, through  a  fall,  giving  the  cause  of  the  accident. 
Witness  instanced  other  cases  where  he  had  sent  notices  in 
the  same  manner  which  were  recognized  by  the  company  by 
sending  blanks  to  the  insured.  The  receipt  of  the  letter  was 
denied  by  the  secretary.  A  month  after  the  accident  the 
company  and  its  agent  were  notified  of  the  accident  to,  and 
death  of,  the  insured,  in  writing,  by  letter  from  the  benefi- 
ciary, and  the  association  then  disclaimed  liability.     Held, 

"The  requirement  of  notice  is  a  condition  subsequent,  and 
must  receive  a  reasonable  and  liberal  construction  in  favor 
of  the  beneficiary. 

"Whether  or  not  the  insured  or  beneficiary  personally  re- 
quested the  agent  to  send  the  notice  was  immaterial  under 
the  terms  of  the  policy,  which  simply  required  written  notice 
to  be  given,  without  designating  by  whom,  and  the  object  of 
the  notice  was  accomplished  whether  notice  was  sent  by  the 
insured  or  at  the  instance  of  some  one  in  his  behalf.  From 
the  evidence  it  does  not  seem  unreasonable  to  infer  that  the 
letter  was  sent  in  behalf  of  the  insured. 

"The  evidence  indicates  a  substantial  compliance  with 
the  requirements  of  the  policy  as  to  contents  of  the  notice. 
Where  the  insured  was  at  once  prostrated,  and  fatally  in- 
jured, a  forfeiture  will  not  be  declared  because  the  notice 
failed  to  comply  with  minute  particulars. 

"The  agent  having  testified  that  he  mailed  the  notice, 
properly  addressed  and  stamped,  there  was  at  least  prima 
facie  evidence  that  it  was  received;  and,  upon  the  secretary 
testifying  that  such  notice  was  not  received,  it  raised  a  con- 
flict of  evidence,  and  presented  a  question  for  the  jury  to 
determine.'' 

AonON  BT   MOBTGAGEE. 

In  the  case  of  Proctor  vs.  Georgia  Home  Ins.  Co.,  decided  by 
the  Supreme  Court  of  North  Carolina,  March  28,  1899,  it  was 
held  that  a  mortgagee  cannot  sue  without  making  the  mort- 
gagor a  party  on  a  policy  payable  to  them,  as  their  interests 
may  appear,  though  the  mortgagor  is  absent,  and  his  where- 
abouts unknown. 

Insukable  Inteeest  op  Surety. 
In  the  case  of  Embry's  Adm'r  vs.  Harris,  decided  by  the 
€ourt  of  Appeals  of  Kentucky,  Oct.  11,  1899,  it  was  held  that 
a  surety  has  an  insurable  interest  in  his  principal  to  the  ex- 
tent of  his  obligation;   also,  that  where  the  policy  requires  a 
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written  aflsignment  only  the  insurer  can  dispute  an  oral  as- 
signment; also,  that  the  mere  delivery  of  a  policy  to  a  creditor 
may  create  a  lien  on  the  proceeds. 

Notice  op  Accident. 
Forgetfulness  due  to  a  strike  and  pressure  of  business,  is 
not  sufficient  excuse  for  delaying  notice  of  accident  for  a 
month  when  immediate  notice  was  required,  according  to  the 
Supreme  Judicial  Court  of  Massachusetts,  in  Smith  &  Dove 
Mfg.  Co.  vs.  Travelers  Ins.  Co.,  decided  May  20,  1898. 

Chattel  Mobtoaqe. 
In  the  case  of  Brown  vs.  Westchester  Fire  Ins.  Co.,  decided 
by  the  Kansas  Court  of  Appeals,  Sept.  19,  1899,  the  court  fur- 
nished the  following  syllabus: — 

"Where  an  insurance  policy  provides  that  it  shall  be  void 
'if  the  subject  of  the  insurance  be  personal  property,  ♦  ♦  • 
and  be  or  become  incumbered  by  a  chattel  mortgage,'  held, 
That  the  execution  of  a  chattel  mortgage  several  days  after 
the  policy  of  insurance  is  written  and  delivered,  without  the 
consent  of  the  insurer,  is  sufficient  to  avoid  the  policy. 

"The  facts  stated  in  the  pleadings  set  forth.  Held,  That 
they  are  not  sufficient  to  constitute  a  waiver  of  that  clause  in 
the  insurance  policy  which  provides  that  it  shall  be  void  *if 
the  subject  of  insurance  be  personal  property,  ♦  ♦  ♦  and 
be  or  become  incumbered  -by  a  chattel  mortgage.' " 

Insubable  Interest  of  Aunt. 
In  the  case  of  Cronin  vs.  Vermont  Life  Ins.  Co.,  decided  by 
the  Supreme  Court  of  Rhode  Island,  June  13, 1898,  it  was  held 
that  an  aunt  has  an  insurable  interest  in  a  niece  living  with 
her,  and  whom  she  supported,  where  the  relations  were  those 
of  mother  and  daughter.  Where  the  relations  are  such  that 
the  parties  mutually  rely  on  each  other  for  help  and  support, 
in  case  of  need,  the  presumption  of  a  wager  policy  is  rebutted. 

PbOOFS  of  Loss  AS  EVEDENCE. 

In  the  case  of  Cole  vs.  Manchester  Fire  Assurance  Co.,  de- 
cided by  the  Supreme  Court  of  Pennsylvania,  Nov.  7,  1898,  it 
was  held  that  proofs  of  loss  are  not  admissible  as  affirmative 
independent  evidence  of  the  value  of  the  property  destroyed, 
though  they  might  be  evidence  of  fraud,  or  that  some  item  of 
loss  had  been  notified  to  the  company  if  disputed. 
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ABANDONMENT.    See  Average  ;  Totai.  Loss  2. 

ACCIDENT. 
1.    Death  Fbov  Poison. 
An  accident  policy  excluded  death  resalting  from  poison. 
Heldf  That  it  did  not  cc  ver  death  resulting  from  poison  accidentally  taken  in 
the  belief  that  it  was  a  harmless  medicine.    MoQlother  vs.  Provident  Mut, 
Ace.  Co,f  105. 

2.    False  Statement  as  to— Knowledge  of  Agent. 
The  insured  falsely  stated  that  be  had  never  before  been  compensated  for  an 

accident,  but  claimed  that  the  company,  tbrouch  its  agent,  knew  that  the 

contrary  was  true  at  the  time  of  issuing  the  policy. 
Heldt  That  such  knowledge  was  a  waiver,  but  did  not  waive  the  falsity  of 

the  statement  as  to  other  compensations  of  a  prior  date  of  which  the 

agent  had  no  knowledge. 
Held,  That  when  the  statements  were  made  a  warranty  it  cannot  be  objected 

that  they  were  immaterial.    Baylty  vs.  Employers'  Liabiliiy  Aasur.  Corp,, 

562. 

3.    In  Case  of  Hebnia. 

Where  one  is  insured  against  "personal  bodily  injuries,  eifected  *  *  » 
through  external,  violent,  and  accidental  means,''  and  there  is  evidence 
tending  to  show  that  an  injury  received  by  the  insured  resulted  from 
such  means,  the  jury  should  determine,  as  a  question  of  fact,  whether 
the  injury  did  result  from  accidental  means.  In  the  present  case  this 
issue  was,  under  the  charge  of  the  court,  fairly  submitted  to  the  jury, 
and  there  was  sufficient  evidence  to  sustain  the  finding. 

The  insurer  is  not  relieved  from  liability  upon  such  a  policy  by  a  clause 
therein  providing,  in  effect,  that  the  insurance  should  not  cover  '*  injuries 
or  death  resulting  from,  or  caused  directly  or  indirectly,  wholly  or  in 
part,  by  disease  or  bodily  inlirmity,  hernia,  •  •  •  rupture,"  etc.. 
although  the  injury  received  may  have  produced  hernia,  which  causea 
the  death  of  the  insured.    Atlanta  Accident  Association  vs,  Alexander,  83. 

4.    In  Case  of  Railway  Employee. 

A  person  whose  occupation  is  that  of  a  traveling  salesman  for  a  coal  company 
is  not  within  the  exception  in  a  clause  of  a  policy  of  accident  insurance 
which  provides  that  there  shall  be  no  recovery  in  case  the  insured  is  in- 
jured while  **  walking  or  being  on  any  railroad  bridge  or  roadbed  (rail- 
way employees  excepted),"  merely  because  the  duties  of  his  occupation 
render  it  necessary  that  he  should  go  upon  the  roadbeds  of  railroads. 
The  proper  construction  of  such  a  clause  is  that  the  insurance  is  sus- 
pended during  the  time  that  the  insured  is  in  the  position  above  stated. 

Nor  will  the  fact  that  the  insurance  company  insures  railway  employees  at  a 
higher  rate  permit  a  person  insured  as  being  engaged  in  another  and 
less  hazardous  occupation,  and  who  pays  a  lower  rate  of  premium  than 
persons  classified  as  railway  employees,  to  recover  under  a  condition  in 
the  policy  which  provides  that,  "if  the  insured  is  injured  in  any  occu- 
pation or  exposure  classed  by  this  company  as  higher  than  the  j)remium 
paid  for  this  policy  covers,  the  sum  insured  and  weekly  indemnity  shall 
oe  only  such  amounts  as  said  premium  will  purchase  at  the  rate  fixed  for 
such  increased  hazard.''    Taneey  vs.  ^tna  Life  Ins,  Cc^  920. 

VOL.  XX  VITI.-e6. 
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5.    Inhauno  Gab. 

The  policy  provided  that  it  did  not  cover  injuries  or  death  resulting  from 
poison  or  from  anything  accidentally  or  otherwise  taken,  administered^ 
absorbed,  or  inhaled.  Death  resulted  from  the  accidental  inhalation  of 
illuminatiDg  gas  while  asleep. 

Held,  That  the  word  inhaling  referred  to  a  conscious  and  intelligent  act,  not 
to  an  iuvoluntary  and  nuoonscious  one,  and  the  words  **  or  otherwise,"^ 
qualify  the  preceding  word  and  would  apply  to  an  intentional  taking. 

Held,  That  where  a  policy  phrase  has  been  construed  by  the  highest  court  of 
the  company's  own  8tate,  it  must  be  assumed  that  it  was  subsequently 
used  in  the  sense  of  that  construction  by  the  company. 

Held,  That  the  policy  was  liable.  Lowenstein  t?#.  Fideliip  <f-  Casualty  Co,,  of 
New  York,  52. 

6.  iMTENTIONAIi  INJURIES. 

Injuries  intentionally  inflicted  by  another  though  unintentional  on  the  p^art 
of  the  insured  are  intentional  injuries  from  another  within  the  meaning 
of  an  accident  policy. 

Where  the  insured  was  shot  by  a  paramour  of  his  wife  while  entering  the 
bedroom  of  his  wife,  who  intentionally  shot  through  the  window  be  was 
entering,  it  was  such  iutentioual  injury.     Orr  ve.  Travelers  Ins.  Co.,  1022. 

7.  Intentional  Killing. 

The  accident  insurance  policy  upon  which  this  action  was  brought  provided 
that  tbe  insurance  did  not  cover  deaths  resulting  wholly  or  partly, 
directly  or  indirectly,  from  intentional  injuries  inflicted  by  the  insured  or 
any  other  person,  but  further  provided  that  this  did  not  exclude  claims 
tor  personal  ii^uries,  fatal  or  nonfatal,  received  by  the  insured  while  in 
tbe  act  of  defending  herself,  her  family,  or  her  property  from  the  assault 
of  burglars,  robbers,  thieves,  or  pickpockets.  It  was  admitted  by  both 
parties  that  the  injuries,  which  were  fatal,  were  inflicted  by  another 
person,  for  tbe  purpose  of  accomplishing  her  death.  Held,  That,  waiving 
the  question  of  the  burden  of  proof,  the  evidence  conclusively  showed 
that  the  injuries  were  not  received  by  the  insured  while  defending  her- 
self ht^r  family  or  her  property  from  the  assaults  of  burglars,  robbers, 
thieves,  or  pickpockets,  and,  therefore,  that  the  court  correctly  directed 
a  verdict  for  the  defendant.  Ging  vs.  Travelers  Ins,  Co,,  of  Hartford, 
Conn,,  279. 

8.    Lapse  of  Time. 

An  accident  policy  provided  for  indemnity  for  loss  of  time  and  also  for  a 
specific  payment  in  case  of  death  resulting  in  90  days  of  event  causing 
tne  injury. 

Held,  That  the  provision  was  not  ambiguous  and  no  recovery  could  be  had 
for  a  death  occurring  more  than  90  days  after,  though  within  the  term 
covered  by  the  accident  policy.    Broxon  vs.  United  States  Casualty  Co.,  905. 

9.  MiSBEPBSSENTATION  AS  TO. 

The  insured  under  an  accident  policy  failed  to  state  that  he  had  fifteen  years 
before  sprained  his  ankle,  so  that  he  had  applied  some  liniment,  and  it 
had  troubled  him  for  four  hours. 

Held,  That  though  the  risk  would  not  have  been  accepted  with  knowledge  of 
the  fact,  and  though,  according  to  medical  evidence,  the  danger  of  acci- 
dent was  permanently  increased,  the  omission  was  not  a  misrepresenta- 
tion that  was  material.     Tyler  vs.  Ideal  Ben.  Jss'n,  ATI. 

10.  Previous  Injobt — Fbaud. 

An  accident  policy  insured  the  beneficiary  against  injury  in  a  weekly  sum  and 
also  in  case  of  death  from  such  ininry.  After  an  accident,  on  the  repre- 
sentations of  his  physician,  honestly  concurred  in  by  that  of  the  company 
that  he  had  recovered,  agreed  to  accept  a  certain  indemnity  and  sur- 
rendered his  certificate  and  executed  a  full  release  to  the  company.    A 
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new  certificate  was  issued  on  his  application  as  a  substitute  for  the  other, 

but  reciting  that  it  should  not  be  liable  for  the  results  of  any  previous 

injury.     It  afterwards  proved  that  he  had  not  recovered  irom  the  previous 

injury,  and  he  died  from  its  effects 
Heldf  That  in  the  absence  of  evidence  that  the  opinions  of  the  physicians  were 

not  honestly  given  there  could  be  no  recovery  on  the  ground  of  fraud. 
Heldy  That  the  release  was  a  bar  to  recovery  on  the  lirst  policy,  and  there 

could  be  no  recovery  under  either  policy.     Wood  r».  Massachuaetts  Mut, 

Aco,  J88*n,  894. 

11.      RUPTUBE. 

The  insnred,  a  consumptive,  repaired  to  a  health  resort,  and  was  improving 
when  he  stood  on  his  toes  on  a  chair  and  reached  up  to  shut  a  window, 
and  as  he  did  so  blood  began  to  flow  from  his  mouth,  caused  by  a  ruptured 
artery,  and  caused  his  speedy  death.  There  was  no  evidence  that  any- 
thing unforeseen  occurred  except  the  rupture. 

Heldy  That  this  was  not  death  from  accidental  cause  within  the  meaning  of 
an  accident  certificate.  Feder  et  al.  vs,  Iowa  State  Traveling  Men's  A88*n. 
276. 

12.    Total  Disability — Evidence. 

Inability  to  attend  to  business,  though  going  to  his  store  daily,  is  total  dis- 
ability within  the  meaning  of  an  accident  policy. 

Any  visible  evidence  of  an  internal  strain,  as  a  discoloration,  is  a  visible  mark 
on  the  body.     Thayer  r«.  Standard  Life  4'  Accident  Ins.  Co.,  89. 

13.      VOLDNTABY  OvEBEXEETION. 

The  term  "  voluntary  overexertion,"  in  a  policy  of  accident  insurance,  means 
conscious  or  intentional  overexertion,  or  a  reckless  disregard  of  conse- 
quences likely  to  ensue  from  great  physical  eflbrt. 

It  cannot  be  said,  as  a  matter  of  law,  that  the  slight  elevation  of  a  300-ponnd 
weight  by  a  strong  man  accustomed  to  lifting  is  voluntary  overexertion. 

A  condition  in  a  contract  of  casualty  insurance  forbidding  unnecessary  lift- 
ing is  not  broken  by  an  act  of  lifting  which  was  apparently  reasonable, 
and  performed  in  the  line  of  duty.  Busiin  vs.  Standard  Life  rf*  Accident 
Ins.  Co.,  997. 

See  SuiciDB  6. 

ACCOUJiTING.    See  Fobeion  Cobpobation. 

ACTION. 

1.    In  Case  of  Bbneficiaby— AssioNAfSNT— Insubable  Intbbbst— Matbbiad 
Repbesentateons  as  to  Health 
Suit  on  a  life  policy  was  brought  by  B.  as  administratrix. 
Heldj  That  where  B.  was  also  beneficiary  the  suit  would  be  sustained  where 
the  statute  requires  the  suit  to  be  brought  in  the  name  or  with  consent 
of  the  beneficiary. 

Heldf  That  in  case  of  another  policy  similarly  sued  on  where  another  was 
beneficiary,  such  consent  will  be  presumed  where  he  knew  of  the  suit 
and  was  present  as  a  witness,  and  where  he  failed  to  sue  within  the  time 
stipulated  by  the  policy. 

Heldf  That  a  beneficiary  having  an  insurable  interest  can  assign  the  policy  to 
another  having  no  interest. 

Evidence  of  applications  to  other  insurance  was  relevant  as  to  fraudulent 
misrepresentations. 

Questions  not  answered  in  application  are  not  statements  by  insured. 

Misrepresentations  as  to  having  consumption  are  material  and  are  not  within 
a  statute  that  a  misrepresentation  must  be  fraudulent  in  order  to  avoid 
the  policy.  No  recovery  can  be  had  in  such  case  though  death  was  not 
due  to  consumption.    Brown  vs.  Greenfield  Hfe  Ass'n  {two  cases),  321. 
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2.    Im  Cask  of  Spacmo  Pouct. 

The  policy  was  in  specific  amounts  on  furniture  and  fixtures  and  on  stock. 

Held^  Tiiat  where  the  petition  alleges  loss  on  both  classes  through  one  fire, 
there  being  but  one  cause  of  action,  though  there  might  be  defenses  as  to 
one  class  not  applicable  to  the  other,  the  plaintiff  was  not  required  to 
elect  which  cause  of  action  he  would  prosecute.  BUsler  V9.  American 
Cent.  Ins.  Co,,  of  bt,  Louis,  615. 

3.    Repudiation  of  Contbact. 
Notice  b^  a  mutual  company  that  if  an  alleged  illegal  assessment  is  not  paid 

it  will  repudiate  the  contract,  is  not  an  actual  repudiation  which  will 

Justify  an  action,  nor  is  an  alleged  attempt  to  divert  its  good  risks  into 

another  class  and  leave  the  assessment  ourdeus  on  those  least  able  to 

bear  them,  such  a  repudiation. 
Alleged  fraudulent  misappropriations  by  the  officers  and  bad  faith  in  assess 

ments  are  not  a  repudiation  of  the  contract  that  will  justify  a  suit. 
Action  will  not  lie  for  an  anticipated  breach  of  contract  before  death  of  the 

insured  under  the  Virginia  Code  of  1887,  $  3251,  as  amended  in  1896. 

Lee  ei  nx,  V8,  Mutual  Reserve  Fund  Life  Ass'n,  724. 

4.    Whxn  Right  Accbubs. 

The  policy  was  a  standard  policy  by  a  mutual  company,  and  provided  for  an 
award  when  required,  and  that  it  should  be  payable  sixty  days  after  sat- 
isfactory proofs  were  furnished;  also  that  any  lawful  regulations  of  the 
company,  if  mutual,  should  apply  to  it ;  also  that  all  agreements  affecting 
it  should  be  written  or  printed  in  it. 

Held,  That  suit  could  be  brought  in  sixty  days  after  proofs  of  loss  when  the 
policy  contained  no  reference  to  a  statute  that  in  the  case  of  mutual  com- 
panies sixty  days  after  the  loss  becomes  due  must  elapse.  First  Baptist 
Church  of  Jackson  vs.  Citizens^  Mut.  Fire  Ins.  Co.,  166. 

See  AiiiENATioN ;  Assignmsmt  5 ;  Pbactigb  2 ;  Rsjbctsd  Risk. 

ADDITION. 

When  Not  Ingludbd. 
The  policy  was  on  a  brick  building  ''  including  ftume  addition''  situate,  etc., 

and  occupied  by  insured  as  a  turner  and  manufacturer. 
Heldj  That  only  the  attached  f^ame  addition  was  included  and  not  another 

building  twenty  feet  distant. 
Held,  That  oral  evidence  to  show  an  intention  to  include  the  latter  was  not 
admissible  in  an  action  at  law  where  the  language  was  not  ambiguous. 
Franklin  Fire  Ins,  Co,  vs,  HelUrick  et  al,,  1034. 
See  Agbnt  8. 

ADJACENT  BUILDING.    See  Risk  1,  2. 

ADJUSTER. 
Waivbb  of  Pboofs  of  Loss  and  Abbitbation. 
Where  the  general  agent  sent  an  adjuster  who  agreed  with  insured  to  leave 
the  amount  of  the  damages  to  a  carpenter  and  nothing  further  was  done 
by  the  company,  the  policy  provisions  requiring  proofs  of  loss  and  for  an 
arbitration  were  waived.     Wholley  vs.  Western  Assur,  Co,,  1029. 
See  Pbbmium  6. 

ADJUSTMENT. 

Whbn  Not  a  Waivbb. 
Where  the  proofs  of  loss  stipulated  that  the  adjustment  should  not  waive  any 
rights  of  the  company,  such  adjustment  is  not  a  waiver  of  violation  of 
the  contract  by  insured.    Joey  vs.  South  Carolina  Mut,  Ins,  Co,^  549. 
See  CoNTBiBunoN. 
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AGENT. 

1.      AUTHOBITY  OF. 

An  agent  of  an  insnrance  company,  empowered  to  receive  and  transmit  appli- 
cations and  to  receive  payment  of  the  premium,  binds  the  company  by 
knowledge  acquired  in  and  about  the  preparation  of  the  applications  and 
by  representations  made  to  the  insured  while  so  doing  and  concerning 
the  same.    Hwne  Fire  Ins.  Co,  V8,  Gurney,  374. 

2.      AUTHOBTTY  07  GeNBBAL. 

A  general  agent  with  authority  to  adjust  a  loss  may  waive  performance  of 
policy  conditions.  A  breach  of  condition  which  by  its  terms  renders  the 
policy  Yoid,  in  effect  renders  it  voidable  merely,  and  may  be  waived  by 
such  adjuster.  Nor  is  it  of  any  moment  that  the  company  had  not  been 
informed  of  such  breach.     Georgia  Home  Ins.  Co.  vs.  Allen,  199. 

3.      EVIDBNCE  OF — AnSWBBS  IN  APPLICATION  BY. 

Plaintiff  read  irom  stenographer's  notes  of  the  evidence  on  a  former  trial 
what  the  agent  of  defendant  had  testified  to  concerning  his  prior  acts 
and  statements  in  dealing  with  persons  from  whom  he  received  an  ap- 
plication for  insurance.  The  evidence  was  objected  to  for  the  reason 
that  the  statements  were  not  part  of  the  res  gestsa,  having  been  made 
long  after  the  transaction  to  which  they  related,  and  hence  not  binding 
on  the  principal.  The  objection  being  overruled,  defendant  asked  leave 
of  the  court,  and  was  permitted,  to  read  all  of  the  testimony  of  the  wit- 
ness at  said  former  trial,  as  cross-examination.  After  plaintiff  ha<l  rested 
its  case,  defendant  put  the  witness  npon  the  stand,  and  he  was  fully  ex- 
amined by  both  parties.  Held  that,  if  any  error  was  committed  in  the 
admission  of  said  statements  of  the  agent,  the  same  was  cured  by  sub- 
sequent action  of  the  defend&nt. 

Said  agent,  in  receiving  a  written  application  for  fire  insurance  on  a  mill, 
required  the  applicant  to  answer  this  question :  ''  Do  you  agree  to  keep 
a  watchman  on  the  premises  at  all  times  when  not  in  operation  f  The 
answer  was  written  down  by  the  agent,  and  there  was  evidence  that  the 
insured  instructed  him  to  write  **No"  after  the  question.  The  answer 
was  written  "Yes."  Held,  that  the  court  did  not  err  in  refusing  to  in- 
struet  the  jury  that  no  recovery  could  be  had  on  the  policy  if  the  insured, 
at  the  time  he  signed  the  application,  or  after  he  received  the  policy, 
might,  by  the  exercise  of  ordinarv  care  and  prudence,  have  known  the 
contents  of  the  same.  Kansas  Mill  Owners*  ^  Manvfacturers*  Mui.  Fire 
Ins,  Co.  vs.  Central  Nat,  Bank  of  Ellstcorth  et  al.,  741. 

4.    Knowledge  of. 

Knowledge  on  the  part  of  an  agent  of  an  insnrance  company,  authorized  to 
countersign  and  issue  its  policies,  of  facts  which  render  the  contract 
voidable  at  the  insurer's  option,  is  knowledge  of  the  company ;  and  of 
such  facts  is  that  additional  insurance  has  been  obtained  contrary  to  an 
expressed  condition  of  the  contract.     Home  Fire  Ins.  Co,  vs,  Bernstein,  73. 

5.     Knowledge  of  Incumbbancb — Application. 

Knowledge  by  an  agent  of  incumbrance,  or  of  arrangements  for  other  insur- 
ance at  the  time  of  writing  the  policy,  binds  the  company  in  the  absence 
of  fraud. 

Parol  evidence  of  such  fact  will  defeat  a  policy  provision  requiring  written 
indorsement  of  such  incumbrance,  or  other  insurance. 

Where  the  application  is  taken  by  a  solicitor,  who  receives  and  delivers  the 
policy,  he  becomes  an  agent  whose  knowledge  binds  the  company  in  the 
absence  of  knowledge  by  insured  of  his  limitations,  thongh  the  policy 
provides  that  no  person  shall  be  deemed  its  agent  without  written 
authority. 

The  insured  has  a  right  to  presume  that  his  policy  corresponds  with  his  ap- 
plication, and  his  failure  to  read  it  will  not  release  the  company  from  its 
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obligation  to  make  it  so  oorrespoDd.    MeElroy  vs.  Britith  America  Auwr 
Co,  of  Toronto,  Tl^. 

6.  Enowlsdob  of  Othsb  Insubance. 

A  general  insurance  agent  applied  to  the  agent  of  defendant  to  take  part  of  a 
fire  risk  he  was  placing  on  a  vessel  to  the  aggregate  of  |6,500.  There  was 
evidence  that  the  general  agent  had  knowledge  of  another  policy  to  the 
extent  of  $6,500  in  excess  of  that  amount.  The  policy  ftimished  by  de- 
fendant was  void  by  its  terms  in  case  of  other  insurance,  but  an  attached 
slip  permitted  an  aggregate  of  |6,500  concurrent  insurance. 

Held^  That  the  general  agent  did  not  become  the  agent  of  defendant  by  re- 
ceiving and  delivering  the  policy  to  insured,  so  that  it  was  chargeable 
with  his  knowledge. 

Held,  That  the  defendant  was  not  estopped  to  allege  nonpayment  of  premium 
bv  the  fact  that  its  agent  charged  the  premium  to  the  general  agent  on 
his  books.    MoElroy  vb,  British  America  Assur.  Co,^  112,  113. 

7.  Liability  fob  Disobetino  Obdebs. 

The  managers  of  a  tire  insurance  company  instructed  their  local  agents,  by 
letter,  to  procure  a  reduction  of  the  amount  insured  by  a  policy  issued 
by  them.  The  policy  contained  no  provision  for  compulsory  reduction, 
but  did  permit  cancellation  upon  paying  a  rebate  of  premium.  The  in- 
structions were  not  complied  with,  and  the  managers  received  no  inform- 
ation that  the  reduction  ha<l  not  been  effected.  A  tire  occurred,  and  the 
company  paid  the  whole  insurance.  In  a  suit  by  the  company  against 
the  agents  to  recover  the  difference  between  the  amount  of  insurance 
paid  and  that  which  would  have  been  paid  had  the  insurance  been  re- 
duced as  directed,  the  trial  court  refnsed  to  admit  evidence  as  *to  the 
meaning  of  the  word  '^reduce,''  in  the  letter  of  instructions,  and  directed 
a  verdict  for  the  defendants.  Held  erroneous,  because:  (I)  The  case 
falls  within  the  rule  that  parol  evidence  is  admissible  to  show  the  special 
meaning  of  terms  used  with  relation  to  a  business  well  understood  by  the 
parties.  (2)  The  letter  of  instructions  may  fairly  be  construed  as  a 
direction  to  the  agents  to  endeavor  to  agree  with  the  insured  on  a  re- 
duction of  the  amount  of  the  policy,  and,  if  unsuccessful,  to  report  to 
the  managers,  to  the  end  that  the  policy  might  be  canceled  accoraing  to 
its  terms;  and,  in  the  absence  of  a  report  to  the  contrary,  the  managers 
could  conclude  that  a  reduction  had  been  made,  and  a  case  existed  for  a 
jury  whether  the  plaintiff  had  not  sustained  injury  through  a  breach  of 
the  defendants'  duty.    HaUey  et  al.  vs,  Adams  et  al.,  734. 

8.      MlSBEPBESENTATION  IN  APPLICATION  BT. 

Where  the  application  was  prepared  and  indorsed  by  one  who  purported  to 
be  the  agent,  and  accepted  by  the  company,  it  cannot  repudiate  a  mis- 
statement made  in  it  on  the  ground  that  he  had  no  written  certificate  of 
appointment  as  agent. 

Where  such  agent  had  inspected  the  building,  the  fact  that  a  frame  addition 
was  not  mentioned  in  the  application  where  the  fire  did  not  originate, 
there  was  not  necessarily  the  misrepresentation  of  a  fact  material  to  the 
risk.  The  question  is  for  the  Jury.  Landes  vs.  Safety  Mutual  Fire  Ins. 
Co.  of  Lebanon,  564-5. 

9.    Of  Company  ob  Insubbd— Notice. 

The  agents  of  the  company  were  also  engaged  by  insured  to  superintend  the 
erection  of  his  building,  insure  it,  and  collect  the  rents.  On  its  com- 
pletion they  obtained  his  consent  to  insure  in  companies  they  expected 
to  represent,  and  did  so,  retaining  the  policies ;  but  on  being  notined  to 
cancel  they  did  not  notify  the  insured  or  return  to  him  the  unearned 
premium  which  had  been  forwarded  to  tbem,  while  canceling  the  policy. 

Held,  That  as  to  the  insurance  they  were  agents  of  the  companies  and  notice 
to  them  was  not  notice  to  the  insured.  British  America  Assur.  Co,  vs. 
Cooper,  950. 
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10.    Of  Inbubbd  ob  Company. 

Application  for  iDsnrance  on  stock  alleged  to  be  in  liquidation  was  made  to 
an  agency  Qrm,  who  declined  it  for  their  companies,  but  who  requested 
permission  to  place  it  with  another  agency  so  that  they  might  share  the 
commissions,  which  was  granted.  The  second  agency,  after  deciding 
that  the  stock  was  not  within  a  prohibition  of  their  company  against  in- 
suring such  stock,  issued  the  policy.  The  company  did  not  learn  of  the 
issue  of  the  policy  until  after  the  loss. 

Held,  That  the  prohibition  did  not  iuTalidate  the  insurance  unless  the  limita- 
tion of  the  agent's  authority  was  known  to  the  insured. 

HM^  That  the  original  agents  who  placed  the  insurance  were  not  agents  of 
insured,  but  acted  as  solicitors  for  the  agents  wlio  wrote  the  insurance, 
and  their  knowledge  of  the  prohibition  was  not  knowledge  of  insured. 
Teutonia  Ins.  Co.  V8,  Ewing  et  al,,  282. 

11.    Pabol  Contract—Nondbliverbd  Poucy — Eyidencb. 

The  agent  as  the  result  of  some  oral  negotiations  prepared  a  policy  and 
undertook  to  deliver  it,  but  failed  to  find  the  insured  and  retained  it 
until  after  the  fire,  when  it  was  delivered  to  an  agent  of  insured,  but 
,    later  premium  tendered  by  the  latter  was  refused. 

Heldf  That  it  was  necessary  to  show  an  oral  contract  existing  before  the  fire 
when  it  was  claimed  by  defense  that  policy  was  only  prepared  in  hope  of 
securing  its  acceptance  by  insured. 

Held,  That  statements  of  the  agent  as  to  facts  regarding  the  transaction 
prior  to  delivery  of  the  policy  are  part  of  the  res  gestse,  but  declarations 
made  thereafter  regarding  past  transactions  when  not  acting  in  con- 
nection with  this  special  business  are  not  admissible.  Crawford  et  al,  v$m 
Transatlantic  Fiie  Ins.  Co.,  935. 

12.    Whbn  Unauthobizbd. 

A  violation  of  the  provisions  of  section  3124,  Rev.  Codes,  forbidding  any 
agent  to  act  for  any  insurance  company  in  transacting  the  business  of 
insurance  without  procuring  a  certificate  of  authority  as  therein  speci- 
fied, is  a  crime  under  the  laws  of  this  State.    In  re  Hogan,  520. 

See  Accident  2;  Application  1;  Bbokeb  1;  Cancellation  1;  Evidenob  1; 
Industbial  Insubance  ;  Limitation  1 ;  Occupation  1 ;  Otheb  Insubancb  2, 
4,  7,  8;  Pbemium  4,  9;  Pbemium  Note  2;  Pboofs  of  Loss  2;  Rbcision; 
Renewal  ;  I'itle  5,  6,  7 ;  Vacant  1,  2. 

ALIENATION. 
In  Case  of  Live  Stock. 

Where  a  policy  of  insurance  upon  a  horse  stipulates  that  the  same  shall  be 
void  in  the  event  of  a  transfer  of  the  property  without  the  assent  of  the 
insurance  company,  a  promise  by  the  company  or  its  ageuts  to  ratify  such 
transfer  upon  certain  conditions  imposed  upon  the  transferee,  whion  were 
never  complied  with,  does  not  amount  to  a  waiver  of  the  forfeiture. 

There  being  no  written  transfer  of  the  policy  in  this  case  by  the  assured,  the 
holder  thereof  had  no  right  to  bring  an  action  upon  the  same  in  his  own 
name.     Hubert  vs.  Southern  Live-Stock  Ins.  Co.,  1036. 

See  MOBTOAGEE  1. 

AMALGAMATION.    See  Benevolent  Society  4. 

APPLICATION. 
1.    Death  Befobe  Deuveby. 

The  application  secured  by  the  solicitor,  who,  it  was  claimed,  agreed  in  the 
presence  of  a  general  agent  that  the  policies  should  be  delivered  if  the 
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application  was  accepted,  was  forwarded  to  the  company  and  a  policy 
issued  and  forwarded  to  the  local  office  where  it  was  ffiyen  to  the 
solicitor  to  deliver ;  hat  before  he  conld  do  so  he  was  wired  to  hold  for 
farther  investigation  as  to  a  material  warranty,  and  three  days  later  the 
applicant  was  killed,  the  policy  not  having  been  delivered.  The  appli- 
cation provided  that  the  policy  should  not  take  effect  until  the  premium 
had  been  paid  and  the  policy  delivered  while  in  good  health. 

ffeld,  That  provision  was  a  condition  precedent  and  there  could  be  no 
recovery.     Oliver  v$.  Mutual  Life  Ins,  Co,  of  New  York^  710. 

2.    Fai^s  Statbmkmt  as  to  Health. 

Where  answers  in  an  application  are  manifestly  false  or  material  to  the  risk, 
the  provision  in  the  statute  of  Pennsylvania  that  snch  answers,  if  made 
in  good  faith,  shall  not  work  a  forfeiture  unless  material,  does  not  require 
the  question  of  their  materiality  or  falsity  to  be  decided  by  the  jury.  It 
is  the  duty  of  the  court  to  determine  the  question  of  materiality.  An- 
swers to  questions  as  to  other  insurances,  rejection  by  other  companies, 
unless  when  serious,  threatening  consumption  and  spitting  of  blooa  when 
it  amounted  to  a  hemorrhage,  are  material. 

Failure  to  state  an  ailment  which  would  have  caused  rejection  of  the  risk,  if 
known,  was  not  fraud  where  its  real  nature  was«entirely  unknown  by  the 
insured. 

Where  the  character  of  an  ailment  was  such  that  it  must  have  been  known, 
an  instruction  qualified  by  the  proviso,  '*  if  it  was  known,"  is  error. 

The  policy  was  taken  oat  by  the  husband  on  the  life  of  his  wife,  and  the  ap> 
plication  was  signed  by  him  without  her  knowledge,  in  both  their  names. 

Heldy  That  knowingly  false  statement  regarding  other  insurance  would  avoid 
it  where  the  application  was  a  warranty.  March  vs.  Metropolitan  Life 
Ins.  Co.,  30. 

3.    Fbaxti)— RESPONSiBnJTT  OF  AoBNT— Rbjboted  Risk — Rbpatmknt  of  Pbbmidw. 

The  application  provided  that  no  information  or  statement,  unless  contained 

therein,  made  to  any  person  should  be  bindmg.    The  applicant  was  asked 

in  the  application  whether  he  had  ever  been  rejected,  and,  under  advice 

of  the  local  agent  who  knew  the  facts,  answered,  **  No.*'    He  had  been 

*  three  times  rejected. 

Beld,  That  this  was  a  fraudulent  misrepresentation  which  was  not  waived 
by  the  act  of  the  agent. 

Where  the  policy  provides  that  in  such  case  the  premiums  are  forfeited,  and 
the  policy  Is  avoided  on  discovery  and  notice  to  the  insured,  within  two 
years  from  the  time  of  issue,  and  such  notice  has  been  given,  no  tender 
back  of  premiums  is  required  in  order  to  enforce  the  forfeiture.  United 
States  Life  Ins.  Co.  vs.  Smith,  412. 

4.    Health  -  Estoppbl  Thbough  Medical  Examines. 

The  statute  of  Iowa  provides  that  where  the  applicant  is  declared  by  the 
company's  medical  examiner  to  be  a  fit  subject  of  insurance,  tJlie  com- 
panv  shall  be  estopped  to  deny  that  he  was  in  the  required  condition  of 
health,  unless  the  policy  was  procured  by  fraud  or  deceit. 

Eeld,  That  false  answers  as  to  health  by  insured  cannot  be  set  up  in  the  ab- 
sence of  evidence  that  the  physician  was  deceived  or  was  in  collusion 
with  insured.     Weimer  vs.  Economic  Life  Ass*n  ef  Clinton,  659. 

5.    Misstatements  as  to  Pbevious  Hejbction  and  Health. 

The  parties  cannot  contract  what  statements  shall  be  material  where  a  statute 
provides  that  they  must  be  material  in  order  to  affect  the  risk.  He 
materiality  of  the  statement  must  be  Judicially  determined. 

The  application  called  for  information  whether  the  insured  had  applied  to 
any  "  company,  association  or  society"  for  insurance  on  which  a  policy 
had  not  been  issued  and  for  the  name  of  snch.  He  answered  m  the 
negative. 
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Held,  That  the  inqairy  related  to  an  inanranoe  company,  and  did  not  apply  to 
a  secret  beneficial  order  having  a  death  benefit  as  a  feature. 

Meldf  That  a  rejection  by  such  order  which  did  not  appear  to  have  been  known 
to  deceased,  nor  to  have  been  founded  on  good  reasons  by  the  medical 
examiner  would  not  affect  the  case,  since  it  was  an  innocent  misstate- 
ment made  in  good  faith. 

Seldj  That  statements  as  to  diseases  in  the  application  are  material,  but  the 
insured  is  not  obligated  to  remember  all  his  temporary  ailments  and 
functional  diseases  which  did  not  permanently  impair  his  health.  Fidelity 
Mutual  Life  Aee'n  vs.  Miller,  487. 

6.    Rkjicted  Risk. 

A  statement  in  the  application  that  the  applicant  had  never  been  rejected  by 
another  company  cannot  be  rebutted  by  showing  that  the  applicant 
afterwards  told  the  medical  examiner,  who  was  also  an  agent,  that  he 
had  been  rejected,  and  the  latter  replied  that  it  made  no  difference,  as  it 
was  by  a  beneficial,  and  not  an  old-line  company. 

Where  in  such  case  it  was  also  shown  that  he  was  not  in  a  sound,  physical 
condition  as  warranted  by  the  application,  a  verdict  was  rightly  di- 
rected for  the  company.  Meyer- Brune  vs,  Pennsylvania  Mut,  Life  Ins.  Co., 
377. 

7.      RBPBBSEirrATIONS  AS  TO  HSAIiTH. 

Where  the  application,  the  by-laws,  and  the  policy  of  an  assessment  associ- 
ation made  the  application  a  warranty,  an  untrue  answer  avoids  the 
policy,  though  not  material  to  the  risk. 

The  application  stated  that  no  physician  had  treated  the  insured  in  thirty 
vears,  whereas  he  had  been  repeatedly  so  treated ;  that  two  companies 
had  rejected  his  application,  whereas  there  were  six ;  that  he  had  been  in 

food  health  for  a  vear  and  had  not  gone  away  for  his  health,  whereas  he 
ad  been  treated  for  albumen  repeatedly,  had  gone  abroad  for  his  health, 
and  consulted  foreign  physicians. 
Held,  That  the  representations  were  breaches  of  warranty  which  forfeited  the 
policy.    Aloe  vs.  Mutual  Reserve  Fund  Life  As8*n,  293. 

8.  Use  of  Intoxicatino  Liquobs. 

Where,  in  a  contract  of  life  insurance  in  a  mutual  benefit  society,  it  is 
stipulated  that  the  insurer  shall  not  be  responsible  under  it  if  the  health 
of  the  insured  shall  become  impaired  by  the  use  of  narcotics  or  alcoholic, 
vinous,  or  malt  liquors,  this  stipulation  amounts  to  a  promissory  war- 
ranty on  the  part  of  the  insured,  and  a  breach  thereof  will  work  a  for- 
feiture of  the  policy. 

The  uncontradicted  evidence  in  this  case  showing  such  a  breach  of  war- 
ranty by  the  insured,  it  was  not  error  in  the  court  to  direct  a  verdict  for 
the  defendant;  and  it  is  immaterial  at  what  stage  of  the  trial,  after 
evidence  and  argument  is  closed,  this  direction  is  given.  Waters  vs. 
Supreme  Conclave  Knights  of  Damon,  157. 

9.  Use  op  Intoxicatino  Liquobs. 

Cnder  Ky.  St.  $  639,  providing  that  no  misrepresentations  in  an  application 
for  a  policy  of  insurance  shall  prevent  a  recovery  unless  material  or 
fraudulent,  false  statements  by  an  applicant  that  he  does  not  nse  intoxi- 
cating liquors  will  invalidate  the  policy,  thongh  he  be  not  addicted  to 
the  intemperate  use  of  such  liquors ;  the  rule  being  different,  however, 
as  to  his  past  habits  in  that  regard.  Union  Central  Life  Ins,  Co.  vs.  Lee, 
171. 

10.    When  Not  a  Contract — Authoritt  of  Agent. 

Where,  in  a  particular  instance,  the  le^al  agent  of  an  insurance  company  had 
no  authorijby  except  to  forward  to  it,  for  approval  or  rejection,  an  appli- 
cation for  insurance,  and  this  was  known  to  the  applicant,  a  mere  oral 
statement  by  the  agent  to  the  applicant  that  the  insurance,  if  granted, 
would  be  operative  from  the  date  of  the  application,  was  not  binding 
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upon  the  company,  the  more  especially  when  it  was  in  the  application 

stateU  that  the  insurance  sought  was  desired  from  'Hhe day  of 

"  in  one  year  to  **the day  of "  in  another. 

Thouffh  the  company's  general  agent  may,  on  the  receipt  by  mail  of  such  ap- 
plication, baye  approved  the  same,  and  may  by  letter  have  directed  the 
issuance  of  a  policy  by  the  local  agent,  this  constituted  avthority  to  issue 
one  effective  only  from  its  date,  and  not  one  protecting  the  applicant's 
property  from  any  prior  point  of  time.  Accordingly,  if  the  same  had 
been  actually  destroyed  by  fire  before  the  application  was  approved,  and 
the  general  agent  acted  in  ignorance  of  this  fact,  the  company  was  not 
bound  either  to  issue  a  policy  or  pay  the  loss.  Fireman9  Fund  /««.  Co,  et. 
BogerSf  1025. 

See  AoBHT  1 ;  Pouor ;  Rsjxotmd  Risk. 

APPRAISERS.    See  Valuation. 

ARBITRATION. 
1.    As  EviDEMcs— Denial  of  Liabilitt. 

Ex  parte  appraisement  by  the  insured  is  not  competent  evidence  of  the  amount 
of  loss,  nor  are  proofs  of  loss  admissible  as  independent  evidence  of  the 
amount. 

A  company  is  not  prejudiced  nor  estopped  from  disputing  the  results  of  an 
appraisal  by  insured  and  other  companies  in  which  it  refused  to  join, 
since  provision  for  appraisement  is  revocable  by  either  party. 

A  company  is  not  estopped  from. demand inf^  that  the  amount  of  loss  shall  be 
proved  by  competent  evidence  by  denying  all  liability  if  such  liability  be 
established.    Penn  Plate  Gla$$  Co,  vs.  Spring  Garden  Ins,  Co.^  223. 

2.    Pboofs  of  Loss. 

Where  the  evidence  is  undisputed,  waiver  of  proofs  of  loss  is  a  question  of  law. 

Demand  for  appraisers  who  are  to  view  the  loss  under  a  policy  provision 
is  such  a  waiver,  and  where  without  fault  of  insured  such  appraisement 
fell  through  he  was  not  obliged  to  furnish  such  proofs. 

A  failure  of  arbitrators  to  a^^ree  in  the  absence  of  bad  faith  by  insured,  does 
not  obligate  him  to  again  arbitrate  before  bringing  suit.  Pretzfelder  v$. 
Merchants*  Ins,  Co,  et  al,,  169. 

3.    Vauditt  of  Awabd. 

Where  an  award  was  based  upon  an  inventory  furnished  by  insured,  and 
certified  by  him  to  be  correct,  insured  cannot  have  the  award  set  aside 
for  a  mistake  in  the  inventory. 

The  chancellor  will  not  set  aside  an  award  at  the  instance  of  insured  merely 
because  the  estimate  of  appraisers  called  in  the  absence  of  any  represen- 
tative of  the  insurance  company,  and  without  notice,  differs  from  that  of 
the  arbitrators,  the  damaged  icoods  having  since  been  sold,  and  the  com- 
panv  thus  prevented  from  again  inspecting  them.  Kentucky  Chair  Co,  vs. 
Rochester  German  Ins.  Co.,  3ol. 

4.    Waivib  of. 

The  arbitration  clause  in  the  Massachusetts  standard  policy  is  a  condition 
precedent  to  right  of  action  unless  waived. 

The  company  wrote  for  further  information  regarding  the  proofs  of  loss,  and 
added  that  it  did  not  admit  a  liability,  but  left  the  question  for  farther 
consideration.  After  demands  for  further  information  from  the  company 
the  insured  wrote,  demanding  settlement.  The  company  did  not  reply, 
but  there  was  evidence  of  a  denial  afterward  of  liability. 

ffeldf  That  the  question  of  a  waiver  of  arbitration  was  for  the  jury.  Lawison 
Consol,  Store-Service  Co,  vs.  Prudential  Fire  Ins,  Co. ,  70. 
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5.    Waiveb  op/ 

The  iDsnred  notified  the  company  of  his  wifth  to  arbitrate  in  accordance  with 
the  policy,  but  no  action  was  taken  by  the  latter.  Subsequently  it  was 
agreed  to  arbitrate,  bnt  not  in  accord  with  the  terms  of  the  policy,  and 
the  appraisers  failed  to  agree. 

Heldy  That  a  policy  provision  making  arbitration  a  prerequisite  to  suit  had 
been  waived. 

ffeldf  That  letters  from  insured  to  the  company  are  admissible  as  evidence  of 
his  readiness  to  arbitrate  according  to  the  provisions  of  the  policy. 
Schouweiler  et  al,  vs.  Merchant  Mut,  Ins.  Ass*n,  541. 

6.     Waiveb  op  Rxplaoement. 

A  demand  for  arbitration  under  the  policy  by  the  company  precludes  it  from 
afterwards  exercising  an  option  to  repair.  An  election  to  arbitrate  is 
eq.aivalent  to  an  election  to  pay  rather  than  replace,  although  no  award 
may  be  reached. 

An  agreement  to  arbitrate  independent  of  the  contract  is  inadmissible  where 
the  company  pleads  the  policy  provision  as  to  arbitration. 

A  provision  in  the  policy  that  no  act  done  in  investigating  the  loss  shall 
waive  its  provisions  does  not  include  arbitration.  Elliott  et  al.  vs. 
Merchants^  4r  Bankers'  r%re  Ins.  Co.,  677. 

7.    What  is — Waiver  op  Pboofs  op  Loss. 

Where  several  companies  are  involved  in  a  loss  under  policies  that  are  alike 
and  involve  no  controversy  between  themselves  a  Joint  submission  to 
arbitration  under  a  provision  common  to  the  policies,  is  a  submission 
under  the  policy  and  not  outside  of  it  under  the  common  law  doctrine 
of  arbitration. 

Where  the  policy  in  such  case  provided  that  the  arbitration  should  not  waive 
its  other  provisions,  it  was  incumbent  on  insured  to  furnish  proofs  of  loss. 

Such  proofs  furnished  in  good  faith  are  not  invalidated  by  mere  technical 
defects  such  as  lack  of  formal  address  or  the  address  of  other  insurers,  or 
precise  location  of  loss  where  this  was  known  to  the  agents,  nor  because 
the  ownership  is  stated  in  the  present  tense. 

Where  negotiations  are  renewed  and  insured  at  request  of  insurer  at  an  ex- 
penditure of  time  and  money  keeps  an  appointment  to  negotiate  a  settle- 
ment, previous  defects  in  proofs  of  loss  and  refusal  to  be  examined  under 
oath  as  required  by  the  policy,  are  waived.  Wicking  et  al,  vs,  CitizvM? 
Mut.  Fire  Ins.  Co.,  230. 

8.    What  Will  Avoid— Waiveb  op. 

The  selection  by  insurer  of  an  interested  party  as  arbitrator,  will  Justify  a 
refusal  by  insured  to  submit  to  arbitration  as  stipulated  in  the  policy, 
and  persistence  in  such  selection  will  justify  a  suit  on  the  policy. 

An  averment  in  such  case  that  the  insurer  refused  to  have  the  loss  ascertained 
as  provided  in  the  policy,  will  be  sustained. 

Evidence  of  amount  of  loss  is  admissible  in  such  suit. 

Where  each  party  had  selected  an  arbitrator,  who  had  chosen  an  umpire,  and 
after  a  disagreement  during  the  appraisal,  this  insured's  arbitrator  re- 
fused to  act  longer,  and  the  insured  refused  to  allow  the  other  two  to 
complete  the  appraisement,  on  the  ground  that  they  were  interested,  and 
there  was  no  proof  of  such  fact,  the  insured  will  not  be  excused  from  his 
failure  to  arbitrate. 

Neither  failure  to  admit  liability,  nor  demand  for  arbitration  is  a  denial  of 
liability  which  would  waive  the  right  of  arbitration.  Western  Assur.  Co. 
of  Toronto  vs.  Hall  et  al.,  349. 

9.    When  Not  a  Waiveb  of  Fobfeitobe. 

The  company  learned  after  the  loss  and  the  appointment  of  appraisers  that 
foreclosure  had  been  begun  contrary  to  a  policy  provision  requiring  no- 
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tice  of  the  same.  Bnt  it  permitted  the  appraisal  to  proceed  without  ob- 
jection uutil  after  the  award  aod  the  receipt  of  proors  of  loss  parsaant  to 
the  appraisal  which  were  retained,  when  it  denied  liability.  The  books 
and  papers  of  insured  were  produced  at  trouble  and  expense  to  itself  dur- 
ing the  appraisal.  The  policy  stipulated  for  the  examination  of  the 
books  and  an  appraisal,  and  that  no  act  or  requirement  relating  to  the 
determination  of  the  loss  should  be  deemed  a  waiver  of  forfeiture. 
Held,  That  the  insured  had  not  been  misled  by  any  act  of  the  company,  and 
^e  latter  did  nothing  bnt  remain  silent  according  to  the  evidence  when 
it  was  not  obligated  to  speak,  tberefore,  tbere  was  no  waiver  of  forfeiture. 
Qihson  Electric  Co.  vs,  Liverpool  ^  London  ^  Glohe  Ins,  Co,,  629. 

See  Replacxmxnt. 

ASSESSMENT. 
1.    Pathxht  to  Examineb— Reinstatbmekt. 

The  assessment  was  paid  to  the  company's  local  examiner  by  insured  to  be 
forwarded  with  his  own.  The  examiner  wbo  was  not  authorized  to 
receive  assessments  forgot  to  forward  it  until  four  days  later,  when  be 
sent  check  with  notice  that  it  was  for  both.  The  assessments  were  two 
days  overdue.  The  company  retained  the  check,  but  notified  the  insured 
that  in  view  of  the  delinquencv  an  inclosed  health  certificate  must  be  re- 
turned before  crediting  him.  The  insured  returned  the  certificate  signed 
and  continued  paying  assessments  until  his  death,  when  it  was  claimed 
the  proofs  of  death  showed  the  certiticate  to  be  false. 

Heldf  That  payment  to  the  examiner  was  not  payment  to  the  company  that 
prevented  lapse. 

Heldf  That  tbe  insured  acquiesced  in  the  continuation  of  the  insurance  on  the 
basis  of  the  certificate. 

Held,  That  a  policy  provision  that  it  shall  be  indisputable  after  two  years,  if 
the  insured  pays  all  assessments  and  observes  regulations  as  to  occupa- 
tion and  employment,  bars  the  company  from  disputing  the  truth  of 
statements  in  the  certificate  of  reinstatement  after  two  years.  Teeter  vs. 
United  Life  Ins.  A9s\  673. 

2.    Recovebt  bt  Rbcbiveb  in  Case  of  Unadthobizbd  Insurakcb. 

The  agent  in  Vermont  informed  the  insured  that  his  risk  could  only  be  placed 
in  an  unauthorized  company,  and  he  could  only  act  as  agent  lor  in- 
sured. He  forwarded  the  application  signed  by  insured  to  the  home 
office  of  the  mutual  company  in  Massachusetts,  and  was  instructed  by  it 
to  collect  the  premium  on  the  policy  which  was  forwarded  to  him. 

Held,  In  an  action  by  the  receiver  of  the  company  to  recover  an  assessment  on 
the  insured,  that  the  policy  was  a  Massachusetts  contract,  governed  by 
the  laws  of  that  State  and  valid  under  the  laws  of  Vermont  permitting 
resideuts  to  insure  at  the  home  offices  of  unauthorized  companies. 

Held,  That  the  assessment  made  in  Massachusetts  was  enforcible  in  Vermont. 
Baker  vs,  Spaulding  et  al.,  470. 

3.     Rbinstatembnt  in  Case  op  Depattlt. 

The  certificate  of  mutual  assessment  company  provided  that  it  should  be 
absolutelv  void  in  case  of  failure  to  pay  assessment,  or  if  the  insured  be- 
comes habitually  intemperate,  or  if  obtained  contrary  to  the  rules  of  tbe 
association.  But  the  trustees  might  reinstate  delinc^uents  on  such  terms 
as  they  deem  just.  A  delinquent  applied  to  be  continued,  and  was  told 
by  the  secretary  that  a  health  certificate  must  be  furnished  from  tbe 
company's  physician.  It  was  accordingly  procured,  stating  by  the  in- 
sured that  he  was  in  good  health  and  if  not  found  true,  that  he  would 
stand  an  examination  and  submit  to  the  action  of  the  trustees.  It  was 
indorsed  by  the  physician  as  in  his  opinion  true,  and  that  insured  was 
in  good  health.    Afterwards,  without  the  knowledge  of  insured,  the 
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manager  of  the  company  had  the  physician  indorse  on  it  a  statement 
that  he  ooald  not  reoommeud  him  as  a  good  risk. 

Held,  That  the  insured  was  justified  in  assuming  that  he  would  be  reinstated 
on  procuring  the  certificate,  and  its  acceptance  waived  forfeiture. 

Heldy  That  the  subsequent  act  of  the  manager  could  not  affect  the  case. 

Evidence  in  this  case  held  sufficient  to  show  a  custom  to  accept  payment  of 
delinquents  if  in  good  health,  and  in  such  case  a  delinquent  may  rely  on 
the  usage. 

Eeldy  That  where  in  reliance  on  such  usage,  an  offer  of  payment  is  made  and 
refused,  no  actual  tender  is  needed  and  no  acquiescence  on  a  forfeiture  is 
shown  by  neglect  to  tender  subsequent  assessments,  nor  on  refusal  or 
reinstatement  is  insured  obligated  to  sue  for  the  same  under  penalty  oi 
forfeiture.    Jonea  r«.  Preferred  Bankers''  Life  J$8ur.  Co,,  826. 

4.    Wapveb  of. 

The  policy  of  a  mutual  company  was  suspended  under  provision  of  its  by- 
laws for  nonpayment  of  assessments. 

Heldj  That  a  letter  from  tbe  company  stating  that  the  loss  would  be  paid, 
followed  shortly  after  by  another  denying  liability  where  the  condition 
of  insured  was  not  affected  by  the  first  letter  was  not  a  waiver.  Joey  ve. 
South  Carolina  Mui.  Ine.  Co.,  549. 

See  Action  4 ;  Benevolent  Societt  3. 

ASSESSMENT  COMPANIES.    See  Suicide  3. 

ASSESSMENT  COMPANY.    See  Pbaoticb. 

ASSIGNMENT. 
1.    Estoppel. 

Heldf  That  the  policy,  being  valid  when  issued,  was  assignable  by  plaintiff 
to  H.,  and  by  H.  to  the  bank. 

Also,  that  the  bank  would  take  tbe  policy  subject  to  the  equities  of  the 
plaintiff,  unless  the  conduct  of  the  latter  was  such  as  to  equitablv  estop 
him,  but  the  mere  fact  that  the  assignment  from  him  to  H.  was  absolute 
in  form  would  not  create  such  an  estoppel. 

But  the  laches  of  the  plaintiff,  and  his  practical  abandonment  of  the  policy 
for  eleven  years,  by  neglecting  to  take  any  active  measures  to  recover  it 
from  H.,  and  neglecting  during  all  that  time  to  pay  the  premiums  neces- 
sary to  keep  it  from  lapsing,  would  estop  him  from  asserting  any  rights 
under  the  policy,  or  attempting  to  avail  himself  of  its  benefits  as  against 
H.  or  his  assignee,  the  bank,  who  had  kept  it  alive  by  paying  the  pre- 
miums at  his  own  expense.  Brown  V8,  Equitable  Life  Aseur,  Soo.  of 
United  States,  843. 

2.    Insubancb  of  Employee — Fbaud. 

D.  took  out  two  policies  on  his  life  for  the  benefit  of  his  estate  and  assigned 
them  to  his  employer,  who  had  advanced  the  premiums.  The  employer 
was  charged,  under  suspicious  circumstances,  with  causing  the  death  of 
D.,  but  on  trial  was  acquitted. 

Held,  That  the  law  will  not  presume  fraud,  and  a  decree  forfeiting  the  amount 
of  premiums  to  the  company  and  giving  the  balance  of  the  insurance  to 
the  estate  will  not  be  disturbed.  New  York  Life  Ins,  Co  vs,  Davis  et  al., 
467. 

3.    Of  Claim — Sufficiency  of. 

Action  by  the  assignee  of  the  insured  on  a  policy  of  insurance  against  loss 

by  fire. 
Held,  That  it  appears  from  tbe  complaint  that  the  assignment  was  made  after 

the  loss. 
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The  complaint  alleged  the  total  loss  and  destniction  of  the  property  covered 
by  the  policy,  and  that  thereafter  the  insured  transferred  and  assigned 
to  the  plaintiff  '-all  his  interest  in  the  policy  of  insurance." 

Heldy  That  this  sufficiently  alleges  an  assignment  of  the  claim  for  the  loss. 
Idorley  V9,  Liverpool  ^  £.  ^  G.  Ins.  Co,,  56^. 

4.    Title  in  Cask  ov  Insolvsnct— WiirsB  of  Pboofs  of  Dbath. 

A  life  policy  was  assigned  by  insured  to  his  brother  and  the  assignment  duly 
assented  to.  By  his  will  the  brother  gave  the  policy  to  hi8  children,  in 
trust  for  grandchildren.  All  the  parties  afterward  assigned  it  to  one  of 
tbewe  children,  in  trust  for  the  benetit  of  all.  The  assignee  subsequently 
became  insolvent  and  the  insured  died. 

ffeldt  That  the  legal  interest  and  the  right  of  action  passed  to  the  assignee's 
trustee  in  insolvency,  and  such  action  cannot  be  defeated  by  allying 
equities  of  others. 

Beldf  That  failure  of  those  having  an  interest  in  the  policy  after  the  death  of 
the  insolvent  to  furnish  proofs  of  loss  after  the  death  of  insured  within 
the  stipulated  time  did  not  work  a  forfeiture  when  such  proofs  were  fur> 
nished  immediately  on  the  discovery  of  its  existence. 

Held,  That  a  denial  of  liability  without  assigning  a  reason  was  a  waiver  of  ob- 
jections to  timeliness  of  proofs,  as  was  a  proposal  of  settlement  and  nego- 
tiations to  that  end  and  objections  to  their  sufficiency  or  correctness. 
MoElroy  t?«.  John  Hancock  Mut.  Life  Ins,  Co.,  22, 

5.    Validity  of. 

In  order  to  transfer  the  legal  title  to  a  policy  of  fire  insurance  from  the  person 
to  whom  the  policy  was  issued  to  another,  the  assignment  thereof  most 
be  in  writing,  and  one  other  than  the  person  to  whom  it  was  issued  can- 
not, in  his  own  name,  maintain  an  action  thereon,  unless  the  policy  has 
been  duly  assigned  to  him  in  writing.  National  Fire  Ins.  Co,  of  Hartford 
vs.  Grace,  379. 

6.    When  Made  as  Sbcubity— Intbkebt  of  Pabtibs. 

The  defendant  issued  a  policy  of  insurance  on  the  life  of  the  plaintiff,  payable 
to  himself  in  twenty  years.  Subsequently  plaintiff  assigned  the  policy 
to  H.,  by  a  written  assignment  absolute  in  form,  but  in  fact  merely  as  se- 
curity or  indemnity  for  a  loan  which  he  agreed  to  procure  for  the  plain- 
tiff, but  which  he  failed  to  do.  H  ,  however,  remained  in  the  possession  of 
the  policy,  and  subsequently  assigned  it  to  a  bank  as  security  fur  a  loan, 
which  he  has  never  repaid.  1  he  bank  made  the  loan  relying  on  the  ab- 
solute assignment  from  plaintiff  to  H  ,  and  believing,  from  an  examina- 
tion of  it,  tnat  H.  was  the  owner  of  the  policy,  and  without  any  knowl- 
edge that  plaintiff  had  any  claim  to  it,  or  of  anyec^uities  between  him  and 
H.  When  the  policy  matured,  the  defendant  paid  it  to  the  bank,  but 
with  notice  of  plaintiff's  claim.  From  the  time  the  policy  was  assigned 
to  H.  until  it  maiured,  H.  paid  the  premiums  on  it,  which  plaintiff  has 
never  repaid.  Held,  that  the  bank  took  the  assignment  of  the  policy  sub- 
ject to  the  equities  between  plaintiff  and  H.,  and  that  plaintiff  was  not 
estopped,  as  to  the  bank,  to  assert  his  rights,  by  the  fact  that  he  had  ex- 
ecnted  and  delivered  to  H.  an  assignment  ot  the  policy  absolute  in  form. 

But  held,  also,  that  H.  had  a  lien  on  the  policy  for  the  premiums  he  had  paid ; 
that  this  right  passed  to  the  bank  by  his  assignment,  and,  to  the  amount 
of  the  premiums  paid  by  H.,  it  was  entitled  to  the  money  on  the  policy. 
And  the  payment  by  the  defendant  to  the  bank  constituted  a  defense,  pro 
tanto,  to  an  action  on  the  policy.  Brown  vs.  Equitable  Assur,  Soc.  of 
United  States,  315. 

See  Action  1 ;  Insubablb  Interest  2. 

AVERAGE. 

Liability  When  Fbee  From — Abandonment. 

Personal  effects  were  insured  under  a  marine  policy  free  from  average.  The 
effects  were  totally  destroyed  except  a  few  articles,  and  the  insured 
abandoned  as  a  total  loss. 
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Heldf  That  in  sach  case  the  policy  should  be  applied  distribntively  to  the- 
variouB  articles.. 

Heldt  That  under  such  application  the  insurer  was  liable  for  the  articles 
totally  lost. 

Heldf  Where  tbe  language  of  the  contract  does  not  clearly  express  tbe  inten- 
tion, it  will  be  construed  most  strongly  against  the  insurer. 

H^dy  That  where  the  policy  by  an  English  corporation  provided  that  the 
claims  are  to  be  establi8hed  according  to  the  rules  of  the  English  Lloyds, 
it  may  be  presumed  tbat  the  words  in  the  policy  are  used  in  the  sense  in 
which  they  are  understood  in  the  English  law. 

Held,  That  where  the  ordinary  free-from-average  clause  contained  the  excep- 
tion, **  Unless  the  vessel  or  craft  be  stranded,  sunk,  or  burnt,"  and  there 
was  also  a  written  stipulation,  *'  Warranted  free  from  all  average,"  with- 
out any  exception,  the  ambiguity  will  be  resolved  in  favor  of  the  insured, 
and  in  case  of  stranding  he  would  be  allowed  a  recovery  for  partial  loss. 

Heldf  That  the  value  of  the  damaged  articles  saved  should  be  credited  to  the 
insurer,  and  deducted  from  the  total  insured  value  of  the  effects.  Canton 
Ins.  Office  {Limited)  vs.  Woodside  et  ux.,  269-70. 

BENEVOLENT  SOCIETY. 
1.    Inbubamcb  of  Nombepbndant. 

A  beneficial  corporation  whose  charter  provides  that  its  particular  business 
shall  be  to  afford  material  aid  to  its  members  and  their  dependents,  by 
establishing  a  fund  for  the  relief  of  sick  and  distressed  members,  and  a 
benefit  fund,  from  which,  on  the  death  of  a  member,  a  sum  not  exceeding 
t5,000  shall  be  paid  to  the  family  or  dependents  of  such  member,  is  not 
authorized  to  issue  a  benefit  certificate  providing  for  payment  to  one  not 
dependent  upon  such  deceased  member. 

A  petition  in  an  action  against  such  a  corporation,  brought  to  recover  upon  a 
benefit  certificate,  in  which  the  plaintiff  is  described  simply  as  a  brother 
of  the  deceased  member,  and  containing  no  allegation  showing  that  such 
brother  was  in  any  way  dependent  upon  the  deceased  member,  is  bad  on 
demurrer,  and  will  not  support  a  judgment. 

Where  such  a  corporation  has  issued  a  benefit  certificate  to  a  member  payable 
upon  his  decease  to  his  wife,  and  afterwards,  acting  upon  a  mistaken  be- 
lief induced  by  the  representation  of  the  member  that  such  certificate  has 
been  lost,  issues  and  delivers  to  the  member  a  second  certificate  for  a  like 
amount,  payable  two-thirds  to  the  wife,  and  one- third  to  a  person  who  is 
a  brother  of  the  member,  but  not  a  dependent,  such  second  certificate  will 
be  held  invalid,  and  the  first  be  given  full  force  and  effect.  Supreme 
Council  Catholic  Benev.  Legion  vs.  McGi'^ness. — McGinness  vs.  Supreme 
Council  Catholic  Benev.  Legion,  303-4. 

2.      LlABIIJTT  OF. 

Where  an  association,  regulated  by  by-laws  and  a  constitution,  was  after- 
wards incorporated,  and  the  charter  did  not  provide  for  modifying  any 
member's  previous  contract  without  his  consent,  the  liability  on  such 
contract  will  be  governed  by  the  original  constitution.  Carnes  vs.  Iowa 
Traveling  Men's  Ass'n,  345. 

3.    Rights  of  Claimants  When  Insolvent. 

In  an  action  to  wind  up  a  benevolent  society,  the  rights  of  the  members  to- 
preference  in  the  division  of  the  assets  are  to  be  determined  by  the  con- 
stitution and  by-laws  and  contracts  of  the  order  and  by  the  rights  as  they 
existed  at  the  beginning  of  the  action. 

Where  the  losses  were  to  be  paid  from  a  fund,  raised  and  kept  up  by  assess- 
ments whenever  a  loss  was  p'aid,  and  when  needed  directly  from  such 
assessments,  and  each  claim  was  for  a  definite  amount,  and  each  assess- 
ment notice  stated  the  names  of  the  deceased  members  entitled  to  share 
in  the  fund,  the  proceeds  do  not  inure  to  the  special  benefit  of  the  benefi- 
ciaries of  such  deceased  members  so  as  to  make  them  preferred  claimants. 
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Where  sach  assessments  had  already  been  paid  to  previoos  claimants  the 
beneficiaries  could  not  claim  a  preference  in  other  fands  in  the  hands  of 
the  receiver.  People  ve.  Grand  Lodge  of  Empire  Order  of  Mutual  Aid  of 
State  of  New  York  et  al.,  3. 

4.    Tbansfsb  of  Oboaiozation  AMD  Meicbkbship. 

The  directors  of  a  benevolent  association  attempted  to  transfer  to  another 
corporation  property  which  represented  the  accnmalation  of  dnes  and 
assessments  for  the  benefit  of  such  members  as  would  transfer  their 
membership  to  the  transferee. 

Heldf  That  they  had  no  power,  without  legislative  authority  or  action  of  their 
members,  to  transfer  *'  the  franchises,  organization,  property,  and  control" 
of  the  association  to  another.  Temperance  Mutual  Ben,  A89*n  ve.  Home 
Friendly  Society  of  Baltimore^  Md.,  et  al,,  88. 

6.     Waivbb  of  By-Law — Ouster  of  Cottbt. 

The  by- laws  of  a  fraternal  society,  provided  that  a  defaulting^  member  should 
be  reported  as  suspended.  The  member  died  from  an  accident  on  the  day 
his  wife  forwarded  an  assessment  that  had  been  delayed  in  payment.  A 
similar  previous  delay  had  been  followed  by  a  threat  of  suspension,  and 
payment  had  been  made.    No  report  of  suspension  was  made. 

Held,  That  the  facts  justified  a  finding  that  the  by-law  had  been  waived. 

Heldf  That  a  fraternal  society  cannot  by  its  by-laws  make  the  officers  of  a 
branch,  agents  of  the  insured,  nor  shut  up*^a  member  to  a  decision  of  its 
own  tribunals  as  to  liability  and  preclude  resort  to  the  courts.  McMahon 
V9.  Supreme  Tent,  Knighta  of  the  Maccabees  of  the  World,  801. 

6.    When  an  Imbubanox  Go. — Limitation. 

An  insurance  corporation  furnishing  life  or  casualty  insurance  in  consider- 
ation, in  whole  or  in  part,  of  contributions  by  its  members  on  a  basis  of 
equality,  sufficient  to  meet  its  expenses  and  matured  memberships  as  the 
necessities  therefor  arise,  is  a  benefit  or  beneficiary  corporation  furnish- 
ing casualty  or  life  insurance  upon  the  mutual  assessment  plan  within 
the  meaning  of  chapter  418,  Laws  1891,  exempting  certain  insnrance 
organizations  from  the  general  insnrance  laws  of  the  State. 

An  insurance  corporation  not  organized  under  the  laws  of  this  State,  that, 
in  compliance  with  the  statute,  maintains  an  attorney  within  this  State 
upon  wnom  process  can  be  served  in  actions  commenced  in  its  courts,  is, 
nevertheless,  a  nonresident  within  the  meaning  of  section  4231,  Rev.  St, 
and  not  entitled  to  the  benefit  of  the  statutes  of  limitations.  State  m. 
National  Aeo,  Society  of  New  York,  793. 

See  SuioiDB  1. 

BENZINE.    See  Risk. 

BOOKS  OF  ACC0UN1\ 

EVIDKNOX  AS  TO. 

The  insured  stated  in  the  application  that  he  kept  sale  and  merchandise 
accounts.  In  his  evidence  he  testified  that  such  were  kept  at  that  time, 
but  not  at  the  time  of  fire. 

Held,  That  the  truthfulness  of  his  answer  was  for  the  jury.  Landes  vs,  Safe^f 
Mutual  Fire  Ine,  Co,  of  Lebanon,  564-5. 

See  Pboofs  of  Loss  2,  4,  7. 

BROKER. 
1.    Agbnct  of — Othbb  Insubanob. 

A  broker  was  employed  by  the  insured,  with  privilege  to  place  the  insurance 
as  he  might  elect.    He  filled  and  signed  the  application  which  he  made 
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to  a  general  agent  and  received  the  policy,  being  allowed  a  share  of  the 
oommiRsion  by  the  agent. 

Meld,  That  he  wae  not  the  asent  of  the  company  in  respect  to  his  knowledge 
of  other  insurance  in  violation  of  the  policy. 

The  California  law,  which  includes  brokers  among  the  agents  of  foreign  com- 
panies whose  conditions  of  doing  bosiness  are  prescribed  nnder  certain 
penalties,  does  not  affect  the  relation  of  principal  and  agent  as  between 
the  broker  and  the  insured. 

The  policy  provided  it  should  be  void  in  case  '*  the  insured  now  has  or  shall 
hereaft^  make  or  procure  other  insurance." 

ffeld,  That  contemporaneous  other  insurance  is  within  the  provision.  United 
Firemen's  Ins,  Co,  vs,  Thomae,  500. 

2.    Canosllatiom  and  Substitution  of  Othmb  Insubancb  bt. 

A  broker  was  employed  to  procure  $40,000  additional  insurance  on  property 
already  insured  for  |60,000  He  was  authorized  to  select  tbe  companies, 
and  had  at  previous  times  procured  substituted  iusurance  wliere  policies 
had  been  canceled,  which  had  been  accepted  by  the  Insured  and  the 
canceled  policies  returned  to  him.    He  procured  the  insurance,  and  the 

golicies  were  delivered  to  the  insured.  Afterwards  the  companies  noti- 
ed  him  of  their  desire  to  cancel  and  substituted  policies  were  contracted 
for  and  in  tbe  mails  at  the  time  of  fire,  making  with  the  original  a  total 
ot  $127,000  of  insurance. 

Held,  That  the  broker  was  authorized  only  to  procure  $100,000  of  insurance, 
and  both  sets  of  policies  were  not  in  force. 

Heldf  That  the  subsequent  course  of  the  insured  in  treating  only  the  substi- 
tuted policies  as  in  force,  though  the  old  policies  had  not  been  given  up, 
raises  the  query  whether  there  could  be  a  ratification  after  the  loss. 

Heldf  That  though  the  broker  would  not  ordinarily  be  authorized  to  accept 
notice  of  cancellation  and  to  substitute  other  policies,  the  previous 
course  of  dealings  between  him  and  insured  was  sufficient  evidence  that 
he  had  such  authority  in  this  case. 

Held,  That  the  substituted  policies  were  in  force,  and  the  liability  on  the 
original  policies  had  ceased,  and  the  latter  could  not  be  treated  as  con- 
tributing with  the  former.  White  et  al,  vs.  Insurance  Co.  of  New  York. — 
Same  vs,  German  Alliance  Ins,  Co.,  557. 

BUILDING. 

FAIiL  OF. 

In  case  a  loss  is  occasioned  by  the  fall  of  a  building  through  the  owner's 
failure  to  protect  and  keep  same  in  a  secure  condition,  he  must  repair 
the  same,  and  not  the  insurance  company,  in  the  absence  of  clear  proof 
that  such  loss  is  covered  by  its  risk.    Alter  vs.  Home  Ins,  Co,,  900. 

See  Fall  of  Buildinq  ;  Mobtoaos  2. 
BURDEN  OF  PROOF.    See  Suicide  1 ;  Title  1. 

CANCELLATION. 

1.    Effect  of  Reoeivbbship— Compensation  of  Agent. 

A  policy  provision  that  it  may  be  terminated  at  any  time  at  the  request  of 

insured  makes  the  delivery  to  an  agent  for  cancellation  an  immediate 

termination. 
The  contract  right  to  terminate  is  not  affected  by  the  appointment  of  a 

receiver. 
Whether  the  return  premium  should  be  pro-rata  or  at  short  rates  must  be 

determined  by  the  contract  regardless  of  the  receivership. 
The  contract  is  not  terminated  by  the  appointment  of  the  receiver,  and  losses 

happening  thereafter  are  provable  claims  against  the  estate. 

YOU  xxvin.-67. 
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The  oompensation  of  agents  most  be  detennined  by  their  contracts,  express 
or  implied,  and  the  general  coarse  of  basiness  Ih  evidence.  The  fact  that 
fnll  premiumsy  less  commission,  have  been  allowed  on  canceled  policies  in 
some  circnmstanoes  as  a  matter  of  expediency  does  not  establish  snch 
allowance  as  a  matter  of  law.  Insurance  Commissioner  vs,  PoopWs  Fire 
Ins.  Co.,  931. 

2.     Unxaknbd  Pbkbciumb. 

The  policy  provided  that  if  the  premium  had  actually  been  paid  the  unearned 
portion  should  be  returned  if  canceled.  A  note  was  given  to  the  agent  for 
the  premium,  who  retained  it  as  his  own  and  paid  the  company  in  cash. 

Held,  That  the  company  must  return  the  unearned  premium  in  cash  to  the 
insured  in  order  to  cancel.  Fhcenix  Assur,  Co.  of  London  vs,  Mnnger 
Improved  Cotton  Mack.  Mfg,  Co.,  248. 

S.    What  is  Nbobssabt. 

Betnm  of  unearned  premiums  is  not  necessary  in  order  to  avoid  a  policy 
where  the  removal  of  sroods  from  the  premises  insured  forfeited  the  insur- 
ance by  the  terms  of  the  policy. 

The  issue  was  raised  whether  a  return  of  the  policy  by  the  insured  was  made^ 
because  it  was  renewed  in  order  that  it  might  be  changed. 

Held,  That  an  instruction  that  the  return  of  unearned  premium  was  necessary 
in  order  to  cancellation  was  irrelevant.  Davison  vs,  London  dt  Lancashire 
Fire  Ins.  Co.,  152. 

See  Agemt  7 ;  Bbokeb  2 ;  Mobtoaob  2 ;  Pbbmium  7. 

CARBIER.    See  Railboad  1. 

COINSURANCE.    See  Rknbwai,. 

COLLISION. 
Nboligenoe — Limitation. 

Negligence  is  no  defense  against  an  insurance  contract  unless  specifically 
made  so. 

The  owner  of  a  tug  was  insured  against  such  accidental  damage  by  collision 
as  he  might  be  legally  liable  for.  The  tug  was  warranted  not  to  go  out 
of  the  usual  channels  with  her  tow,  and  the  owner  warranted  the  contract 
to  be  free  f^om  ignorance  or  want  of  ordinary  care  or  skill  on  the  part 
of  the  master  or  pilot. 

Held,  That  the  want  of  skill  or  care  applied  only  to  going  to  or  from  some 
port  which  the  master,  through  ignorance,  should  not  have  attempted,  and 
not  to  a  partially  intoxicated  condition  of  the  pilot  which  was  not  dis- 
covered at  the  time. 

The  policy  provided  that  the  suit  must  be  brought  within  a  year,  and  that  the 
liability  of  the  owner  must  be  first  legally  established. 

Held,  That  the  limitation  did  not  commence  until  the  required  proofs  of  loss 
could  be  furnished  from  a  judicial  finding  as  to  the  vessel's  liability. 
Bogers  vs.  JBtna  Ins.  Co.  of  Hartford,  808. 

COMBINATION. 
1.    Rating  bt  Looal  Boabd. 

The  Missouri  act  of  1887  providing  that  any  corporation  doing  business  then 
whirh  should  become  a  member  of  any  combination  to  regulate  premiuma 
should  heguilty  of  conspiracy,  provided  that  fire  iuHurance  companies  may 
regulate  the  premium  in  cities  having  a  population  of  100.000  or  more,  is 
not  in  violation  of  a  constitutional  prohibition  against  any  loi-al  or  special 
law  granting  a  corporation  any  special  privilege,  since  it  applied  to  all 
companies  and  all  cities  of  that  class. 
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The  organization  of  a  local  board  to  regulate  rates  in  such  cities  is  not  illegal. 
State  exrel.  CroWt  Atfy-Gen.,  va,  Mtna  Ina.  Co.  et  al, — Same  ve,  American 
Cent.  Ins.  Co.,  866. 

2.    To  Yjx  Rates  Outsidk  thk  Statb. 

An  act  of  Arkansas  provided  that  any  corporation,  partnership  or  individual 
entering  into  any  combination  or  agreement  to  tix  the  price  of  insurance 
against  fire  should  be  Judged  guilty  of  couspiracy,  and  subject  to  a  penalty. 

Heldf  That  the  fact  that  the  Legislature,  before  its  passage,  knew  that  the 
attorney-general  construed  the  act  to  mean  that  no  foreign  corporation 
could  do  business  there  which  entered  into  a  combination  to  hx  rates 
anywhere  in  the  world,  and  rejected  an  amendment  which  would  limit 
its  operation  to  Arkansas,  does  not  conclusively  show  that  the  Legislature 
adopted  his  construction. 

Meldf  That  such  legislation  would  be  unconstitutional  and  void  as  to  such 
exterritorial  portion,  and  therefore  such  construction  should  not  be 
adopted  unless  required. 

Heldf  That  the  Legislature  did  not  intend  the  act  to  apply  to  combinations 
ontside  the  State  and  not  adecting  its  interests.  State  vs.  Lancashire  Fire 
Ins.  Co.,  605. 

COMMISSIONS.    See  Agent  10. 

CONSTRUCTION. 

MANTTFAOTUBINa  ESTABLZSHMSNT. 

The  insured  property  was  merchandise  and  machinery  used  In  manufacturing. 
The  policy  provided  that,  if  the  insured  property  be  a  manufacturing 
establishment,  its  nonoperation  would  avoid  the  contract.  Beld,  That 
the  insured  machinery  was  not  a  manufacturing  establishment,  within 
the  meaning  of  the  policy.    Phenix  Ins.  Co.  of  Brooklyn  vs.  Holcombe,  238. 

See  DsscBipnoN  1. 

CONTAINED  IN.    See  Risk  10. 

CONTRACT. 
In  Restraint  of  Tbade. 

All  contracts  in  restraint  of  trade,  wliere  the  operation  thereof  is  general,  are 
void  as  against  public  policy.    Meieger  vs.  Cleveland  ^  Adams,  176. 

See  Application  10;  Lex  Looi  1,  2. 

CONTRIBUTION. 
In  Case  of  Spbgifio  and  Bi^nset  Poucies. 

The  policy  containing  the  contribution  clause  covered  specifically  three  items 
as  did  another  similar  policy.  There  was  also  a  blanket  policy  covering 
the  whole.    The  loss  was  total. 

Held.  That  as  the  specific  policieM  could  not  be  converted  into  blankets,  the 
blanket  must  be  made  specific  by  the  proportion,  as  the  value  of  the 
property  is  to  the  amount  of  blanket  insurance,  so  is  the  value  of  each 
item  to  tlie  insurance  on  each,  and  each  company  must  pay  in  the  ratio 
of  the  amount  of  its  insurance  to  the  total  amount  insured  on  each  item. 
Chandler  vs.  Insurance  Co.  nf  North  America,  1028. 

CORONOR.    See  Suicide  1. 

COUNTERSIGNING.     See  Lex  Loci  2. 
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CREDIT  INSURANCE 
Inbolyshot— NonoB  of  Loss. 

Statemeots  in  the  applieation  ranst  be  treated  as  warranties,  and  not  as 
mere  representations,  where  tbey  are  specifically  declared  to  be  snch  in 
the  application,  which  is  part  of  the  contract. 

Where  the  poHcjr  is  issued  and  the  loss  is  payable  in  another  State,  the  fact 
that  an  application  for  insurance  against  insolvency  was  made  oot  by  the 
applicant  in  his  own  State  does  not  make  the  policy  a  contract  to  be  con- 
strned  by  the  laws  of  snch  State. 

Notice  of  loss  sent  too  late,  according  to  the  provisions  of  the  policy,  is  not 
waived  by  failure  to  reply  to  a  letter  from  insured  at  the  time,  inquiring 
if  anything  more  was  needed. 

Such  notice  was  required  to  be  given  on  blanks  furnished  by  the  company,  in 
the  form  prescribed,  within  ten  days  after  learning  of  the  insolvency. 
The  blanks  made  no  reference  to  insolvency,  but  called  for  answers  as  to 
the  failure  of  the  debtor. 

Heldt  That  a  confession  of  Judgment  by  the  debtor,  and  a  suspension  of  busi- 
ness from  a  sheriff's  seizure,  was  a  commercial  failure,  and  a  timely  no- 
tice was  sufficient.  The  subsequent  return  of  an  execution  as  unsatisfied 
did  not  require  a  second  notice.  American  Credit  Indemnity  Co,  v$, 
Carrollton  Furniture  Mfg.  Co.,  849. 

CREDITOR.    See  Ljex  Loci  2 ;  Mobtgaos  Ciausb. 

DELIVERY. 

1.  What  CoHSTinjm. 

A  policy  deposited  by  the  company  in  the  postofflce  directed  to  the  insured 
at  his  place  of  residence,  is  delivered.  Triple  Link  Mut.  Indemnity  A$$*u 
V8.  Williams,  621-2. 

2.  What  is  Suyficixnt. 

Where  one  to  whom  the  policy  was  delivered  for  insured,  who  was  sick,  put 
it  in  his  safe,  and  kept  it,  by  request  of  the  wife  of  insured,  there  was  a 
sufficient  delivery.     Connecticut  Indemnity  Jte'n  vs.  Grogan*9  Adm'r,  103L 
See  AoKMT  11 ;  Incumbbamcs  1 ;  Lex  Loci  2 ;  Rxnkwai*. 

DESCRIPTION. 

1.  C&AMGB  OF  Location. 

The  policy  insured  the  fire  departuient  of  a  village  **  while  located  and  con- 
tained as  described  herein  and  not  elsewhere."  The  property  burned 
while  being  used  at  a  fire. 

Held,  That  the  policy  applied  only  while  contained  in  the  place  designated, 
and  was  not  liable  for  the  loss.  Village  of  VAnee  va.  Fire  As^n  of  Phila- 
delphia, 369. 

2.  HABVSSfTEB  IN  USB. 

A  harvester  insured  while  in  use  in  T.  County  is  not  covered  when  not  in  use 
and  stored  away  in  a  shed. 

Where  the  use  is  thus  restricted  in  the  policy  to  certain  purposes,  a  provision 
in  the  California  Code  that  an  alteration  in  the  use  or  condition  of  the 
insured  property  from  that  to  which  it  is  limited  in  the  policy  which 
does  not  increase  the  risk,  does  not  afiect  the  insurance,  does  not  apply. 
Slinkard  ve.  Manchester  Fire  Aisur.  Co.,  987. 

S.    Limitation. 

Laws  1H95,  $  52,  provides:  ^*  In  all  insurance  against  loss  by  fire  the  condi- 
tions of  the  insurance  shall  be  stated  in  full,  and  neither  the  application 
of  the  insured  nor  the  by-laws  of  the  company  shall  be  considered  as  a 
warranty  or  a  part  of  the  contract,  except  so  far  as  they  are  incorporated 
in  full  into  the  policy." 
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SMf  By  reason  of  this  section,  the  description  of  the  property  insured,  or 
the  location  thereof,  as  foand  in  the  application  (not  made  a  part  of  the 
policy),  does  not  limit  the  description  stated  in  the  policy. 

Held,  Where  accounts  between  a  partjr  to  the  action  and  third  parties  are 
material  evidence,  his  books  containing  sach  accounts  are  admissible  in 
evidence  when  proved  by  such  party  in  the  manner  provided  by  Section 
5738,  Gen.  St.  1894.     Coleman  v«.  Hetail  Lumberman*9  Ins,  Aas'n,  650. 

See  Construction  ;  Railboab  1 ;  Risk  8 ;  Title  10. 

DEVIATION.    See  Peohibithd  Pobt. 

DISEASE.    See  Health  5. 

DISHONESTY. 

LlABILTTT  FOB. 

The  insurance  was  against  dishonesty  of  a  soliciting  agent  for  a  tailor.  The 
tailor,  by  agreement,  was  to  ship  goods  to  the  agent,  which  were  to  be 
returned,  if  not  accepted  by  the  customer  in  thirty  days,  or,  if  accepted, 
the  money  was  to  be  collected  and  remitted.  Groods  shipped  were  not 
accouDtea  for.  It  was  not  shown  whether  they  were  received  by  the 
agent  or  whether  money  had  been  collected  or  credit  given  for  them  on 
delivery. 

Held,  There  was  no  proof  of  criminality  which  would  entitle  to  recovery  on 
the  insurance.  2i  Reed  et  al,  vs.  Fidelity  4"  Caeualty  Co,,  364. 

DIVIDENDS.    See  Paid-up  Pouot. 

DURATION.    See  Risk  4. 

ELECTRIC  LIGHT.    See  Plbadino  2. 

EMPLOYEE. 
Action  Undbb  Pabol  Aobesbcent — ^Nonpayment  of  Pbbmium. 

It  is  claimed  that  application  was  made  to  the  agent  for  a  policy  on  the  em- 
ployees of  plaintiff,  and  the  agent  agreed  that  the  insurance  should  be  in 
force  until  notice  of  rejection  of  application  by  the  company.  Notice  of 
rejection  was  received  by  agent,  but  not  given  to  insured  nntil  after  the 
loss.    No  premium  had  actually  been  paid. 

Held,  That  such  a  parol  agreement  is  en  forcible  by  a  court  of  equity,  but  in 
this  ease  there  being  no  right  to  the  delivery  of  a  policy  tne  action  is 
properly  at  law  to  recover  the  parol  contract. 

Held,  That  where  the  contract  is  made  by  a  master  for  the  benefit  of  a  servant 
the  former  is  the  trustee  of  an  express  trust,  and  the  latter  need  not  be 
Joined. 

Held,  That  where  no  credit  for  the  premium  due  is  asked,  it  cannot  be  objected 
that  more  was  given .    Fidelity  ^  Caeualty  Co,  vs,  Ballard  4-  Ballard  Co. ,  227. 

See  AssioNMENT  2. 

ENTIRE  CONTRACT. 
1.    False  Swbabino  in  Case  of. 

A  policy  of  insurance  on  a  building  and  contents,  the  premium  being  distri- 
buted part  to  each  species  of  property,  is  a  single,  indivisible  contract, 
and  under  a  general  forfeiture  olanse  in  the  policy,  if  one  part  of  the  risk 
is  affected,  the  entire  risk  is  affected.  What  bars  a  remedy  on  the  policy 
as  to  one  part  of  the  property,  bars  the  remedy  as  to  all. 

If  a  policy  of  insurance  cover  a  building  and  contents,  and  the  entire  property 
be  destroyed  by  fire,  and  the  policy  contain  a  clause  forfeiting  all  claims 
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thereander  and  barring  all  remedies  thereon  in  case  of  any  false  swear:, 
ing  in  regard  to  the  loss,  and  there  be  snob  false  swearing,  which  does, 
or  is  liable  to,  prejudice  the  insurance  company  as  to  any  part  of  the 

Sroperty  destroyed,  the  effect  is  to  forfeit  the  entire  loss.     Woraokek  V9, 
Jew  Denmark  Mut.  Home  Fire  Ins,  Co.,  &5Q. 

2.    In  Case  or  Spkcihc  Imsuramce  and  Mobtoage. 

A  policy  of  insurance,  in  which  the  sum  thereof  is  stated  in  the  aggregate, 
but  further  expressed  in  a  specific  amount  on  each  several  designated 
portions  of  the  insured  property,  is  not  an  entire  and  indiTisible  contract; 
but  as  to  each  division  of  tne  property  it  is  entire,  though  there  may  be 
included  in  a  division  several  articles. 

A  condition  or  provision  of  such  a  policy  will  not  be  construed  as  applicable 
to  the  property  considered  as  a  whole,  but  as  operative  and  of  force  rela- 
tive to  each  separated  ]>ortion  or  division  thereof. 

If,  of  several  articles  included  in  one  of  the  divisions  of  property  in  such  a 
policy,  and  as  to  which  the  amonnt  for  which  the  several  articles  are  in- 
sured are  stated  in  gross,  and  not  in  any  manner  specidcally,  any  are  in- 
cumbered by  mortgage,  it  is  violative  of  a  condition  of*  the  contract 
wherein  it  is  provided :  '*This  entire  policy,  unless  otherwise  provided 
bv  an  agreement  indorsed  hereon  or  added  hereto,  shall  be  void  •  ♦  • 
if  the  property  now  is,  or  shall  become  during  the  term  of  the  policy,  in- 
cumbered by  mortgage  or  otherwise;"  and  such  violation  is  effective 
f  round  of  defense  of  the  company  in  an  action  on  the  policy  for  a  loss  by 
re  of  the  said  articles,  or  some  of  them.    Home  Fire  Ins,  Co,  ve,  Bemeiein,  73. 

See  Pboofs  or  Loss  3. 

ESTOPPEL.    See  Assignment  1. 

EVIDENCE. 
1.    Cbbdit  fob  Pbemixtm  bt  Agent. 

A  verdict  on  conflicting  evidence  will  not  be  disturbed  unless  manifestly 
wrong. 

To  constitute  a  life  insurance  policy  operative  and  of  force,  it  was  necessary 
that  the  first  premium  should  be  paid,  and  in  an  action  on  the  policy  there 
was  evidence  sufficient  to  sustain  a  finding  that  the  general  manager  of 
the  company  had  extended  credit  to  the  party  named  in  the  policy  for  the 
payment  of  the  first  premium.  Held,  That  the  question  of  whether  such 
credit  had  been  given  was  a  proper  one  to  submit  to  the  jury,  and/ 
further,  that  such  question  was  within  the  issues  presented  by  the  plead- 
ings in  the  case  at  bar.  * 

If,  for  the  payment  of  such  first  premium,  a  credit  was  extended,  the  policy 
became  of  effect  and  binding. 

The  statements  of  an  agent  while  acting  in  a  matter  in  which  he  has  author- 
ity, and  of  matters  within  the  scope  of  his  authority,  and  of  and  concern- 
ing the  business  in  hand,  made  at  the  immediate  time  of  its  transaction, 
or  a  part  thereof,  are  admissible  in  evidence  against  his  principal. 

Such  statements  made  subsequent  to  the  close  of  the  transaction,  not  con- 
nected therewith^  and  not  specially  authorized  by  the  principal,  cannot 
be  received  in  evidence  against  the  latter.  Union  Life  Jn$.  Co,  of  Omaha 
V8,  Hamanj  8. 

2.    Of  Conditions  or  Contbact  in  Mutual  Company. 

Heldf  It  does  net  appear  from  the  application  for  insurance  in  a  mutual 
company,  or  the  policy  issued  thereon,  or  the  articlesi  of  incorporation 
of  the  company,  for  what  length  of  time  the  insurance  was  taken,  and 
it  is  competent  to  prove  by  parol  the  length  of  time  for  which  it  waa 
taken. 
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Meldy  It  conclusively  appears  tbat  there  was  do  consideration  for  the  un- 
paid portion  of  a  note  claimed  to  have  been  exec  a  ted  for  the  preminnu 
banker 8^  Aoo.  Ins,  Co,  vs,  Rogers,  155. 

See  AcomsMT  12;  Addition;  Agent  11;  Abbitration  1;  Books  of  Aogoxtnt; 
Fall  of  Bttildino  ;  Hbai/th  1 ;  Other  Insubanob  1 ;  Premium  5,  12 ;  Pboofb 
OF  Loss  1 ;  Bbjegted  Risk  ;  SxnoiDE  2 ;  Subety  1 ;  Valuation. 
EXPENSES.    See  Total  Loss  2. 

FALL  OF  BUILDING. 
LiABUJTr  IN  Case  of — Evidence. 

The  policy  was  on  merchandise  and  provided  that  if  the  building  or  any  part 
should  fall,  except  as  the  result  of  fire,  the  policy  should  immediately 
cease.  The  building  fell,  and  the  goods  were  bumed,  but  whether  fire 
preceeded  the  fall  was  disputed. 

Held,  That  a  request  to  charge  that  if  the  building  or  goods  were  on  fire  be- 
fore the  fall  the  company  was  liable,  even  if  the  foil  was  cibused  by  the 
wind,  was  properly  refused,  and  a  charge  that  if  the  fire  caused  the  fall 
the  company  was  liable,  but  not  if  it  was  due  to  the  wind,  was  correct. 

Held,  That  it  was  not  error  to  permit  the  witnesses  who  saw  the  fire  to  express 
their  opinions  whether  the  building  was  standing  when  they  saw  it 
burning.     Kieeel  &  Co,  vs.  Sun  Ins,  Office  of  London,  434. 

FIDELITY.    See  Dishonesty;  Surety  1. 

FOBEIGN  CORPORATION. 
Jurisdiction  of  Courts— Acoountiko. 

The  provisions  in  the  Code  of  Virginia  that  foreign  companies  must  appoint 
agents  to  accept  service  and  who  may  represent  them  in  court,  and  mak- 
ing the  officers  and  agents  of  such  companies  liable  to  claimants  in  case 
of  violation  does  not  affect  the  rule  that  courts  will  not  interfere  with 
the  internal  management  of  such  companies. 

A  bill  in  equity  was  filed  against  a  foreign  assessment  corporation,  alleging 
illegal  assessments,  the  unauthorized  adoption  of  a  scheme  to  tho  dlnad- 
vantage  of  a  part  of  the  members,  the  franduleut  use  of  f^nds  and  illegal 
inducements  of  members  to  exchange  their  contracts  ;  and  it  was  sought 
to  enjoin  the  association  from  lapsing  the  complainant's  policy  and  to  com- 
pel it  to  exhibit  its  books  and  furnish  other  information  in  order  that  he 
might  ascertain  whether  there  had  been  a  misappropriation,  and  that  the 
court  might  fix  a  proper  assessment  on  the  policy. 

EM,  That  such  proceeding  and  inquiry  must  be  left  to  the  courts  of  the 
State  where  the  corporation  has  its  domicile. 

Held,  That  the  fact  that  the  policy  in  question  provided  that  assessments 
should  only  be  increas  d  in  a  certain  manner  and  that  the  increase  had 
been  made  in  violation  of  the  contract,  will  not  justify  the  courts  of 
another  State  in  enjoining  such  increase.  Taylor  vs.  Mutual  Reserve  Fund 
Life  Ass'n  of  Nei€  York  et  al,,  584. 

FRAUD.     See  Accident  10;    Application   3;    Assignment  2;    Contbact  1; 
Pbemium  5;  Pboofs  of  Loss  3;  Recision;  Rejected  Rise;  Valuation. 

GAS.    See  Accident  5. 

GUARANTEE.    See  Insubance  Company. 

HEALTH. 

1.     Evidence  as  to. 

Where  the  evidence  as  to  sound  health  was  conflicting,  and  would  Justify  a 
verdict  for  either  party  according  to  the  credit  given  it,  the  question  is 
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for  the  Jury  whether  the  insured  was  in  sound  health  at  the  date  the  of 
policy.    Dorey  v$.  Metropolitan  lAft  Ins.  Co.y  380. 

2.      Wh^T  COKgl'lTUTM. 

At  the  time  the  poliey  was  deliyered  and  the  premiam  paid,  the  tmuxad  was  is 
bed  with  a  cold,  which  dereloped  into  pneumonia  from  which  he  died  two 
days  later. 

Holdf  That  slight  temporary  ailments  are  not  inconsistent  with  good  health 
within  the  meaning  of  the  policy,  and  whether  the  insured  was  in  such 
ffood  health  at  the  time  of  its  aelivery  was  properly  left  to  the  jury. 
Bamea  vs.  Fidelity  Mut.  Life  Ass*n,  666. 

See  AoTioH  1 ;  Appugation  2 ;  PssiauM  5,  9 ;  RxnfBTATKMEirr. 

INCUMBRANCE. 

1.    Delftebt  as  Waivzb  of. 

DeliTcrr  of  the  policv  with  knowledge  of  existing  incumbrance,  by  an  agent 
authorised  to  deliyer  or  withhold  such  policies,  is  a  waiyer  of  the  incum- 
brance.   London  4"  L.  Fire  Ins.  Co.  vs.  Fischer,  452. 

2.    Obai.  Contract. 

in  an  action  on  an  alleged  oral  agreement  to  insure,  the  defense  was,  among 
other  things,  that  the  policy  if  issued  would  have  stipulated  against  in- 
cumbrance, the  existence  of  which  was  not  mentioned  in  the  alleged 
agreement. 

Held.  That  the  law  presumes  that  the  policy  contemplated  was  the  policy  or- 
dinarily issued  by  the  company,  and  the  rights  of  insured  in  the  absence 
of  evidence  to  the  contrary  will  be  presumed  to  be  controlled  by  such  a 
policy. 

Held,  That  where  no  inquiry  is  made  regarding  incumbrances,  and  no  intima- 
tion is  given  that  they  would  affect  the  insurance,  they  are  waived  by  a 
denial  of  the  agreement  and  a  refusal  to  issue  the  policy.  Sproul  vs. 
Western  Assur.  Co.,  118. 

3.    Waivxb  of. 

lanocent  failure  by  insured  in  an  oral  application  to  speak  of  incumbrances 
where  no  questions  were  asked  and  the  agent  was  familiar  with  the 
facts  was  not  a  violation  of  a  policy  provision  that  concealment  or  mis- 
representation of  material  facts  would  work  a  forfeiture. 

Where  in  such  case  the  insured  was  ignorant  of  the  fact  that  such  incum- 
brance would  be  objectionable  to  the  company  or  that  there  was  such  a 
policy  provision,  the  company  waived  the  provision. 

A  harmless  error  is  not  cause  for  reversal.  Arthur  et  ah  vs.  Palatine  Ins.  Co. 
Limited,  b^. 

See  Agent  6 ;  Mschamigs'  Lien. 

INDISPUTABLE  POLICY.    See  Assessment  1. 

INDU8TRIA1.  INSURANCE. 
Rbsponsibiijtt  of  Agent— Ikbttbable  Intebbst. 

A  niece  of  insured  was  induced  by  an  industrial  agent  to  make  application 
for  a  policy  on  her  aunt,  the  agent  filling  in  her  answers,  and  signing  the 
the  name  of  insured,  to  which  the  niece  who  was  unable  to  write,  added 
her  mark.  The  niece  requested  the  agent  to  see  insured,  and  he  informed 
her  he  had  done  so,  and  had  her  examined  by  a  physician.  The  nieee 
paid  the  premiums. 

Held,  That  where  there  was  no  evidence  of  death  ftom  asthma,  an  alleged  fUse 
statement  in  the  application,  that  insured  did  not  have  asthma  will  not 
defeat  the  policy. 
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Held,  That  the  question  of  insQrable  interest  of  the  niece  had  no  application 
to  the  case  where  the  policy  was  for  the  benefit  of  the  aunt's  estate. 
Prudential  Ins.  Co.  v«.  Leydenh  Adm%  174. 

INFLAMMABLES.    See  Bisk. 

INSANITY.    See  Suicide  4. 

INSURABLE  INTEREST. 
1.    Of  Hkib. 

Policies  insuring  "the  estate''  were  procured  by  one  of  two  heirs,  but  were 
repudiated  by  the  other  heir,  who  was  administratrix. 

Heldf  That  they  were  oomi>etent  to  insure  the  interest  of  the  procurer,  and  he 
was  liable  for  the  premium.    Phoenix  Ins.  Co,  vs.  Hancock^  344. 

2.    Or  Pabtnebt— AssioNincNT. 

In  the  absence  of  any  evidence  of  moneyed  interest,  a  partner  has  no  insur- 
able interest  in  the  life  of  his  fellow  partner,  which  will  sustain  an 
assignment  to  him  from  the  insured.  In  case  of  such  policy  neither  the 
next  of  kin  nor  representative  of  the  assignor  could  recover  from  the 
assignee  the  insurance  money  paid  him  by  the  company  nor  can  they 
maintain  an  action  against  the  company,  since  the  policy  was  void. 
Powall  V8.  Mutual  Ben.  Life  Ins.  Co.  et  al.,  1033. 

See  AonoN  1 ;  Industslll  Insxtbamob  ;  Rahaoad  3. 

INSOLVENCT.    See  Absionmbmt  4;  Benevolknt  Sogibtt  3;  Cbbdit  Ivsxtbamgb* 

INSURANCE  COMPANY. 

QUABANTT  OF  FaBM  RbvBNUB. 

A  corporation  which  undertakes  to  guaranty  a  fixed  revenue  per  acre  from 
farming  lands,  and  which,  in  order  to  do  so,  contracts,  for  a  specified 
consideration,  to  pay  such  fixed  amount  per  acre  for  the  crop  grown  upon 
said  land,  irrespective  of  its  value,  is  an  insurance  company  within  the 
provisions  of  sections  4441,  4445,  Rev.  Codes.  In  re  Hogan,  ^. 
See  Benbvolhmt  Sochbtt  6. 

INTOXICATING  LIQUORS.    See  Application  8,  9 ;  Occupation  2. 

INVENTORY.    See  Proofs  of  Loss  4. 

IRON  SAFE. 
1.    Pbovision  Void. 

A  ooYenant  by  insured  in  the  policy  to  keep  books,  and  to  keep  them  locked 
in  a  fireproof  safe  at  night,  is  without  consideration  and  void.  Mechanic^ 
f  Traderi'  Ins.  Co.  vs.  Floyd,  335. 

2.  Sbpabablb  Contbact. 

The  policy  recited  a  single  gross  premium  for  indemnity  of  $1,750  "  on  the 

following  described  property :"  $700  on  building,  $1,000  on  stock  and  $50 

on  fixtures. 
Held,  That  a  violation  of  the  iron-safe   clause  did  not  affect  recovery  on 

building  and  fixtures.    Hanover  Fire  Ins.  Co.  vs.  Crawford.— Crawford  vs. 

Hanover  Fire  Ins.  Co.,  945. 

3.  Violation  of  Ci.ausb. 
The  iron-safe  clause  may  be  waived. 

Where  the  evidence  showed  that  the  insured  had  so  neglected  to  enter  and 
write  up  his  memoranda  in  the  ledger  in  the  safe,  that  the  adjuster  was 
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left  to  mere  calculation  as  to  omitted  items,  it  was  a  yiolation  of  the  iron- 
safe  clanse  that  defeated  recoyery  unless  waived.  Georgia  Home  Ing.  Co. 
v$,  Alleuy  199. 

JURISDICTION.    See  Fobeign  Cobpobation. 

KEEPING.    See  Risk  5,  6,  7. 

LETTER.    See  Pbemium  12. 

LEX  LOCL 
1.    Of  Contract. 

The  insnred  in  Missouri  applied  to  a  New  York  company  for  a  twenty-pay- 
ment distribution  policy  stipulated  in  the  application  which  was  part  of 
the  policy  to  be  governed  by  the  New  York  statute,  such  policies  being  a 
class  by  themselves  in  which  the  profits  are  divided  among  the  holders, 
in  which  the  first  two  annual  premiums  are  paid  together  in  advance. 
The  agent  gave  a  receipt  acknowledging  payment  of  a  sum  less  than  the 
regular  amount  as  a  payment  for  two  years,  provided  that  if  the  applica- 
tion was  not  accepted  by  the  company  the  note  was  to  be  returned.  A 
policy  was  duly  transmitted  to  insured,  through  the  local  agent,  to  be  de- 
livered on  payment  of  premium.  The  third  annual  premium  was  not 
£aid  when  due  and  the  insured  died  soon  after.  Under  the  statute  of 
[issonri  it  continued  in  force ;  under  the  statute  of  New  York  it  was  void. 
Heldf  That  it  was  a  Missouri  contract  and  governed  by  the  law  of  that  State 
'^  notwithstanding  the  stipulation  of  the  parties.  Morton  vs.  New  York  lAJo 
Ins,  Co.,  816. 

2.    Of  Contbaot— Limitatiom. 

Where  application  is  sent  by  an  applicant  or  his  agent  firom  one  State  to  an 
insurance  company  of  another,  and  there  accepted,  and  a  policy  of  insur- 
ance is  there  issued,  it  is  a  contract  of  the  State  where  issued. 

Generally,  the  place  of  the  acceptance  of  a  proposal  is  the  place  of  contract 

A  deposit  of  a  contract  in  a  postofflce  addressed  to  the  party  to  whom  it  is  to 
be  delivered  is  a  delivery  at  the  postoffice. 

A  debtor  must  seek  his  creditor  to  pay  him,  unless  the  creditor  be  out  of  the 
State. 

If  a  policy  of  insurance  provides  that  it  shall  not  be  valid  until  countersigned 
Dy  its  a^ent  at  a  certain  place,  it  is  a  contract  of  the  State  where  so 
countersigned. 

Where  a  policy  of  insurance  provides  that  suit  must  be  brought  upon  it 
within  six  months  after  loss  by  fire,  and  there  is  a  promise  by  the  com- 
pany, within  the  six  months,  to  pay  the  policy,  and  the  whole  period  runs 
out  before  the  company  refuses  to  pay.  such  promise  is  a  waiver  of  the 
limitation,  and  estops  the  company  from  pleading  it,  and  is  not  a  mere, 
suspension  of  time  from  the  promise  until  the  refusal  to  pay.  Onlhway 
vs.  Standard  F%re  Ins.  Co.,  125. 

See  Railboad  3. 

LIABILITY.    See  Dishonbstt. 

LIMITATION. 
1.    Condition  Pbecbdent—Powbb  of  Agknt. 

Stipulations  in  a  policv  of  insurance  to  the  effect  that  no  suitor  action  for  the 
recovery  of  auy  claim  by  virtue  of  the  policy  should  be  sustainable  in 
any  court  of  law  or  equity  uuless  such  suit  or  action  should  be  com- 
menced within  twelve  months  after  loss  of  the  property  insnred,  that  a 
particular  statement  of  the  loss  should  be  presented  to  the  company  by 
the  iusured  at  its  office  as  soon  thereafter  as  possible,  and  that  payment 
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should  be  made  sixty  days  after  dne  notice  and  satisfactory  proofs  of  loss 
had  been  received  at  the  company's  office,  are  conditions  precedent  to  a 
recovery  on  snch  policy. 
After  there  has  been  a  fail  are  by  the  insured  to  comply  with  such  conditions, 
and  the  time  has  elapsed  within  which  the  insured  has  a  right  of  action 
against  the  company  under  the  provisions  in  the  policy,  a  local  agent  o^ 
the  company,  through  whom  application  was  made  and  the  insurance 
obtained,  has  not  the  power  to  bind  the  company  by  any  waiver  of  any 
of  the  conditions  named  in  the  policy,  a  failure  to  comply  with  which  by 
the  insured  had  already  resulted  in  a  forfeiture  of  his  right  of  action. 
.    Ch'aham  vs.  Niagara  F%re  Ins.  Co,,  442. 

2.    Proofs  op  Death. 

The  policy  provided  tbat  no  suit  should  be  maintainable  unless  begun  within 
12  months  after  death  of  insured. 

Held,  That  the  clause  was  not  ambiguous  nor  in  conflict  with  a  provision 
that  the  suit  was  payable  90  days  after  satisfactory  proofs.  In  the 
absence  of  any  facts  excusing  delay  a  suit  begun  more  than  12  months 
after  death  will  be  too  late.  Ket tenting  r».  Northwestern  Masonic  Aid^ 
A8S*n,  1020. 

See  Benevolent  Sooibtt  6 ;  Collision  ;  Descbiption  3 ;  Lax  Loci  2 ;  Pboofs  of 
Loss  8 ;  Bkinsubance  2. 

LIVE  STOCK.    See  Alienation. 

MACHINEEY.    See  Valuld  Policy  Law  2. 

MARINE  RISKS.    See  RsiNstrsANOB  1. 

MEASURE  OF  DAMAGES.    See  Pboofs  of  Loss  6. 

MECHANICS'  LIEN. 

As  Incumbkancb — Title. 

Smith  took  possession  of  property  under  will  of  his  wife,  which  gave  him  an 
interest  therein,  and  erected  a  building. 

Held,  That  it  could  be  subject  to  a  mechanics'  lieu,  which  is  an  incumbrance, 
witbin  the  meaning  of  a  policy.  • 

Held,  That  where  a  policy  is  avoided  by  action  affecting  the  title,  a  suit  on 
such  lien  works  a  forfeiture. 

Where  the  insured  admitted  purchasing  the  material  ft-om  the  parties  wbose 
lien  was  in  evidence,  and  which  described  the  same  land  as  the  insured 
testified  his  building  stood  on,  it  was  evidence  that  the  lien  was  claimed 
to  apply  to  the  building.    Smith  vs.  St.  Paul  Fire  4"  Marine  Ins.  Co.,  371. 

MEDICAL  EXAMINER.    See  Application  4 ;  Assessment  1. 

MILL.    See  Risk  3< 

MORTGAGE. 
1.    Effect  of  Fobeclosubb. 

The  policy  stipulated  that  it  should  become  void  on  the  commencement  of 
foreclosure  proceedings  or  sale  under  the  mortgage. 

Held,  That  where  the  property  was  advertised  for  sale  by  the  trustee  under, 
the  mortgage  for  breach  of  condition  as  to  payment  of  taxes,  but  the 
foreclosure  was  afterwards  stopped  on  account  of  the  settlement  of  the 
taxes  and  the  proceedings  dismissed,  the  policy  was  avoided. 

The  policy  provided  that  no  agent  had  authority  to  waive  its  conditions. 
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field,  That  a  general  agent  anthoiised  to  imne  policies  might  waive  the 
conditions,  and  when  such  agent  took  no  steps  to  cancel  after  notification 
of  the  foreclosure  proceedings,  it  was  a  waiver.  t^ringfiM  Steam  Lawmdry 
Co.  et  al  v$,  Traderi'  Ina.  Co.,  760. 

2.   EfVEGT  OF  FOBSCLOSUBZ — CaHCZLLATION. 

The  policy  stipnlated  that  it  should  be  void  if  foreclosure  proceedings  were 

begun  with  knowledge  of  insured. 
field,  That  notice  to  insured  of  the  commencement  of  such  proceedings 

avoided  the  policy. 
Hold.  That  under  the  code  of  South  Carolina  that  as  to  the  insured  as  a  co- 

aefendanty  such  action  is  not  begun  until  the  service  of  summons  on  bim. 

Holdf  That  where  the  policy  provided  that  the  unearned  premium  should  be 
repaid  when  the  policy  is  returned  for  cancellation,  the  return  of  such 
premium  in  case  of  foreclosure  proceedings  was  not  necessary  in  order  to 
avoid  the  policy.    Norria  vs,  Hartford  Fire  Ins,  Co,  et  al.,  747. 

S.      UMCONDmOMAL  OWNSB. 

The  owner  of  mortgaged  property  conveyed  it  to  insured.  Afterward  the 
mortgage  was  foreclosed,  but  insured  was  not  made  a  party,  as  sbe  had 
not  recorded  her  title  until  after  foreclosure  proceedings.  After  the  fore- 
closure sale  the  policy  procured  which  represented  her  interest  as  sole 
and  unconditional  ownership.  The  property  burned  before  the  time  for 
redemption  bad  expired. 

Held,  That  the  insured  was  sole  and  unconditional  owner  under  the  Code  of 
California,  and  would  remain  such  until  the  expiration  of  the  period  of 
redemption.    Breedlove  v$,  Sorwiek  Union  Fire  In$.  Co,,  86. 

See  CoMTBAOT  2 ;  Pbuoum  3 ;  Titub  5. 

MORTGAGE  CLAUSE. 
Chaxos  of  TrriA. 

A  fire  insurance  company  may,  in  defense  to  an  action  against  it  by  one  for 
whose  benefit  a  "  mortgage  clause  "  was  attached  to  and  made  a  part  of 
the  policy  declared  upon,  set  up  the  fact  that  the  plaintiff  violated  a 
stipulation  contained  in  such  clause,  noncompliance  with  which  on  his 
part  rendered  the  policy  void  as  to  him. 

When  such  a  "  mortgage  clause"  in  effect  stipulated  that  the  policy  should 
be  rendered  void  by  any  change  in  the  title  or  ownership  of  the  property 
therein  described  unless  the  creditor  named  in  such  clause,  in  case  he 
obtained  knowledge  of  such  a  change,  should  notify  the  insurance  com- 
pany thereof,  then  if  the  insured,  before  taking  out  the  policy,  bad  con- 
veyed the  property  to  this  creditor  for  the  sole  purpose  of  securing  a 
debt,  and  after  the  issuance  of  the  policy  conveyed  the  property  aMo- 
lutely  to  another,  and  the  creditor,  though  he  had  knowledge  of  the 
latter  conveyance,  failed  to  notify  the  company  thereof,  the  policy  was, 
as  to  him,  void. 

As  the  court  erroneously  struck  an  amendment  to  the  defendant's  answer 
which  had  been  allowed,  and  which  set  u^  a  good  defense  to  the  action, 
all  which  subsequently  occurred  at  the  trial  was  nugatory.  Continentaf 
Ine,  Co,  V8,  Anderson  et  al,,  938. 

MORTGAGEE. 
1.    AusNATioN  IN  Cass  of. 

A  policy  in  the  name  of  the  owner,  with  loss  payable  to  mortgagee,  was  pro- 
cured, and  the  premium  paid  by  the  mort|tagee.  The  mortgagee  wss 
dealt  with  in  the  adjustment  as  the  party  in  interest,  being  called  on  for 
additional  proofs,  and  was  promised  a  settlement  for  a  stated  amount  by 
the  a4juster. 
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Heldy  That  in  a  snit  by  the  mortgagee  the  oompanv  was  estopped  to  set  up  an 
alienation  by  the  owner  to  his  wife,  of  which  the  mortgagee  had  no  notice 
from  the  company,  or  to  claim  that  there  was  no  privity  of  contract  as 
to  the  mortgagee. 

Meld,  That  the  mortgagee  oonld  recover  the  amonnt  agreed  on  bythe  adjnster. 
Granger  v$,  Manchester  Fire  Jseur,  Co.  of  Manchester,  Eng.,  220. 

2.    In  Case  of  Buildino  and  Fuhnitttbx. 

An  insurance  on  house  and  furniture  with  loss  on  building  payable  to  mort- 
gagee as  interest  may  appear,  limits  the  right  of  the  mortgagee  to  insur- 
auce  money  on  the  builaing. 

Heldf  That  under  the  Iowa  code  the  insured  may  sue.  Smith  ve.  Continental 
Ins.  Co,y  534. 

SeeTiTLBS. 

MUTUAL  COMPANY. 

What  Constitutks— Stock  Poligibs  in  Case  of. 

A  company  organized  on  the  mutual  plan  under  the  statutes  of  Iowa  which 
forbade  such  companies  from  doinff  a  stock  business,  but  provided  for  a 
guarantee  fund  to  be  represented  by  shares  issued  to  the  subscribers. 

Beldt  That  this  did  not  make  it  a  stock  company. 

Held,  That  where  the  articles  of  incorporation  provided  that  the  fhnds  from 
which  to  pay  losses  were  to  be  raised  by  advancements  and  assessments  of 
the  members,  the  issue  of  a  nonparticipating  policy  for  a  specific  pre- 
mium did  not  make  the  party  insured  a  member,  and  such  insurance 
being  prohibited  by  statute,  the  policy  was  ultra  vires  and  void. 

Held,  That  in  such  case  the  insured  will  be  presumed  to  know  the  illegality, 
and  the  assignee  of  the  company  is  not  estopped  to  set  it  up. 

Held,  That  though  the  officers  and  directors  might  be  liable  for  such  illeeal 
act  the  corporate  character  of  tbe  company  was  not  destroyed,  and  the 
members  were  not  liable  as  partners.  In  re  Mutval  Guaranty  Fire  Ins, 
Co,  Alvord  V8.  Barker  et  al,,  205. 

See  AonoN  3,  4 ;  EvmENcs  2. 

NEGLIGENCE.    See  Collision  ;  Rscision. 

NOTICE.    See  Aqbmt  9 ;  Pbimiuk  6;  Pboois  of  Loss  1 ;  Subktt  2. 

OCCUPATION. 
1.    Kkowledob  of  Agent  ob  Company. 

The  agent  who  filled  the  application  had  personal  knowledge  of  the  insured's 
occupation  as  foreman  of  a  switch  crew,  stated  it  as  foreman  of  tbe  rail- 
road yard.  ^ 

Held,  That  the  inaccuracy  of  the  answer  did  not  avoid  the  policy  where  the 
occupation  was  correctly  stated  by  insur»'d.  But  where  the  application 
is  a  warranty  and  the  insured  falsely  states  his  occupation,  knowledge  of 
the  agent  will  not  avoid  a  forfeiture. 

Knowledge  by  the  company  at  the  time  of  issuing  the  policy  that  the  occu- 
pation of  the  insured  is  one  that  is  prohibited  without  consent,  is  a 
waiver  of  the  prohibition.  Triple  Link  Mut.  Indemnity  Aee'n  va,  Williame, 
621-2. 

2.    Repbbssntations  as  to  Habits. 

The  insured  was  in  business  as  a  grocery  and  saloon  keeper.  He  stated  in  his 
application  that  he  did  not  attend  the  bar,  which  wus  attended  exclu- 
sively by  a  clerk,  while  he  attended  to  the  grocery;  also,  in  answer  to  the 
question  whether  he  drank  beer,  ale,  wine,  or  spirits,  and  if  so,  how 
often,  he  answered:  Yes;  two  or  three  glasses  of  beer  a  day. 
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Htld^  That  if  he  fteqnently  went  behind  the  bar  to  wait  on  onBtomen  hit  first 
answer  was  nutrue. 

Heldf  That  his  second  answer  was  a  representation  that  he  did  not  drink 
spirituous  liquors,  and  a  habit  of  so  aoiug  would  avoid  the  policy. 

HMf  That  the  burden  of  showing  death  from  delirium  tremens  was  on  tiie 
company.    Malioki  vs.  CUeago  Guaranty  Fund  lA/e  Soc.,  216. 

OTHER  IN8UKANCE. 
1.    EviDENCB  or. 

In  a  sait  od  a  policy  of  insurance,  the  defendant  company  interposed  the 
defense  that  the  insured  party  had  procured  additional  insurance  on  the 
property,  in  violation  of  the  terms  and  conditions  of  the  policy  in  suit, 
and  that  by  sucb  action  the  contract  had  been  avoided.  The  evidence 
examined,  and  held  not  to  support  the  contention  of  the  company,  but  to 
sustain  a  finding  that  no  additional  insurance  had  been  placed  on  the 
property.    Home  Fire  Ins,  Co,  of  Omaha  va,  Deets,  63. 

2.    Knowlbdos  of  Aoxnt. 

In  an  action  on  a  contract  of  insurance  containing  a  clause  forbidding  other 
insurance  without  the  written  consent  of  the  company,  a  reply  defect- 
ively alleging  notice  to  the  insurer  that  additional  indemnity  had  been 
obtained  will,  after  trial  on  the  merits,  be  liberally  construed,  with  a 
view  of  giving  effect  to  the  evident  intention  of  the  pleader. 

An  insurance  company  which  commits  to  an  agent  the  supervision  and 
inspection  of  its  risks  is  charged  with  knowledge  of  any  fact  learned  bv 
sncn  agent  while  engaged  in  the  performance  of  his  duty  as  such 
inspector. 

An  insurance  company,  having  notice  ^that  the  insured  has  obtained  addi- 
tional insurance  in  violation  of  the  contract,  will  be  deemed  to  have 
waived  its  right  to  insist  upon  a  forfeiture  when  it  refrains  for  more  than 
ten  mouths  from  exercising  its  right,  and  bases  an  attempted  cancellation 
upon  other  ground.    Phenix  Ineuranoe  Co.  of  Brooklyn  ve,  Holoombe,  238. 

3.      MXMOBAMDUM  ON  PBSVIOUS  PoUOT— ERBOB  IN  AMOUNT — DaTX  OF. 

When  a  memorandum  of  a  contract  for  additional  insurance  is  indorsed  upon 
a  policy  previously  issued,  the  stipulations  therein  contained,  in  so  far  as 
the  same  may  be  applicable  are  to  be  treated  as  constituting  the  basis  of 
the  new  contract,  (a)  In  the  present  case  the  indorsement  contemplated 
additional  insurance  which  should  cover  the  entire  interest  of  the  insured 
in  the  property  specified,  not  merely  a  three-fifths  interest  therein,  which 
was  the  extent  of  the  risk  originally  assumed,  (b)  Even  if  error  was 
committed  in  admitting  parol  evidence  offered  to  show  the  intention  of 
the  contracting  parties,  no  injury  thereby  resulted  to  the  insurer. 

One  of  the  Insurance  companies  being,  in  any  event,  liable  to  pay  in  full  the 
amount  expressed  in  its  contract,  the  mere  fact  that  the  auditor  esti- 
mated the  value  of  the  property  destroyed  upon  an  erroneous  basis  affords 
to  this  company  no  just  cause  of  complaint. 

Under  the  express  provisions  of  what  is  commonly  known  as  the  ''American 
Clause,''  thougn  it  be  contained  in  an  "  open  "  policy,  not  immediately 
attached  to  any  specific  risk,  the  date  to  be  looked  to  in  determining 
whether  concnrrent  insurance  is  prior  or  subsequent  "  in  day  of  date  to 
this  policy''  is,  not  that  upon  which  the  policy  attached  to  a  specific 
risk,  but  that  upon  which  the  policy  was  issued. 

An  insurer  in  no  way  interested  in  an  adjustment  made  between  the  insured 
and  a  subsequent  insurer  is  not  in  a  position  to  question  the  correctness 
thereof.     Corporation  of  London  Assurance  vs,  Paterson  et  al,,  385. 

4.    Obal  Consent  bt  Aobnt. 

When  a  policy  of  fire  insurance  contains  a  stipulation  that,  "  unless  other- 
wise provided  by  agreement  indorsed  hereon  or  added  hereto,"  it  "  shall 
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be  void  if  the  insured  now  has,  or  shall  hereafter  make  or  proonre,  any 
other  contract  of  insarance,  whether  valid  or  not,  on  property  covered, 
in  whole  or  in  part,  by  this  policy,"  and  expressly  declares  that  the 
policy  is  made  and  accepted  subject  to  snch  stipulation,  and  also  that 
'^  no  officer,  agent,  or  other  representative  of  this  company  shall  have 
power  to  waive  any  provision  or  condition  of  this  policy,  except  such  as, 
by  the  terms  of  this  policy,  may  be  the  subject  of  agreement  indorsed 
hereon  or  added  hereto,  and  as  to  such  provisions  and  conditions  no 
officer,  agent,  or  representative  shall  have  snch  power,  or  be  deemed  or 
held  to  have  waived  such  provisions  or  conditions,  nnless  snch  waiver,  if 
any,  shall  be  written  upon  or  attached  hereto,  nor  shall  any  privile^^e  or 
permission  affecting  the  insurance  under  this  policy  exist  or  be  claimed 
by  the  insnred  nnless  so  written  or  attached,"  held,  that  a  mere  oral  per- 
mission to  the  insured  by  the  agent  who  issued  the  policy  to  take  out 
additional  insurance  was  not  binding  upon  the  company,  and  did  not 
estop  it  from  setting  up,  as  a  defense  to  an  action  thereon  that  the  in- 
sured, in  violation  of  the  terms  and  conditions  of  the  policy,  had  in  fact 
taken  out  additional  insurance  on  property  covered  by  the  same.  Lippman 
v$.  jEina  Ins.  Co,,  886. 

5.      PXBMISSION  CONSTBITED. 

The  policy  provided  it  should  be  void  in  ease  of  other  insurance  not  indorsed 
thereon.  A  rider  forming  part  of  the  contract  provided  that  total  insur- 
ance limited  to  three-fourths  of  the  cash  value  was  permitted.  The  com- 
pany knew  of  other  existing  insurance  at  the  time  of  contracting  which 
was  not  otherwise  indorsed. 

Heldf  That  the  rider  permitted  other  existing  or  subsequent  insurance,  up  to 
three-fourths  of  the  value,  without  specific  indorsement.  Palatine  Ins, 
Co.  V8.  Ewing  et  al.,  461. 

6.      SnCUIiTANSOUS. 

A  marine  policy  that  *'  other  insurance  of  date  the  same  day  as  this  instrument 
shall  be  deemed  simultaneous,"  and  the  company  should  only  be  liable  for 
a  ratable  portion  of  the  aggregate  of  such  simultaneous  insurance. 

Held,  That  two  policies  executed  on  different  days,  but  to  take  effect  on  the 
same  future  date,  were  not  simultaneous  within  the  meaning  of  the 
provision.     Carleton  et  al.  ve.  China  Mutual  Ins.  Co.,  916. 

7.    Waiveb  by  Aosmt. 

Failure  to  object  to  additional  insurance  within  a  reasonable  time  after 
notice,  is  evidence  in  favor  of  a  waiver  by  the  company  of  a  provision 
requiring  its  consent. 

An  agent  to  simply  solicit  insurance  has  no  implied  authority  to  waive  sub- 
sequent additional  insurance,  and  the  burden  of  proof  regarding  such 
authority  by  a  local  agent  is  on  the  party  alleging  it. 

Mere  retention  of  premium  and  inspection  of  damage  by  the  company  do  not 
necessarily  show  waiver  of  forfeiture.  Alabama  State  Mutual  Assur.  Co. 
vs.  Long  Clothing  f  Shoe  Co.,  924. 

8.    When  Invamd. 

Plaintiff  told  the  agent  of  several  companies,  that  he  should  have  $1,000  more 
insurance  and  the  agent  assented.  No  particular  portion  of  the  property 
was  specified  nor  were  the  premium,  or  duration,  or  company  agreed  on, 
but  it  had  previously  been  agreed  that  the  agent  was  to  be  personally 
credited  with  the  premium  as  his  private  account.  After  the  loss  the 
agent  issued  the  policy  specifically  apportioning  the  amount  between 
building  and  stock,  which  was  promptly  repudiated  by  the  principal. 

Held,  That  this  was  not  other  insurance  within  the  meaning  of  a  previous 
policy  prohibiting  such  insurance. 

Held,  That  a  suit  instituted  by  insnred  on  the  subsequent  policy,  in  which  he 
alleged  its  validity  and  secured  a  compromise,  did  not  affect  the  case. 
The  effect  of  such  allegation  was  for  the  trial  judge  to  decide.  The  insured 
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wM  not  estopped  to  deny  its  yalidity,  for,  though  antedated,  the  liability 
on  the  first  policy  had  already  attached  before  its  issae.  Taylor  tm.  State 
In$,  Co.,  338. 

See  AonvT  4,  6 ;  Application  2 ;  Bbokbb  1,  2 ;  Tmji  7 ;  Total  Loss  2. 
OUSTER.    See  Bskstolint  Societt  5. 

PAID-UP  POLICY. 
Applicatiok  of  Dividkndb  ahd  Rsskbys— Rights  of  Bkmkfigiast. 

Where  a  policy  of  life  insurance  provides  that,  when  the  policy  shall  cease  by 
the  nonpayment  of  an^  premiam  when  dne,  the  entire  net  reserre  valne 
of  the  policy  and  dividend  additions  shall  be  applied,  as  a  single  pre- 
minm,  to  the  purchase  of  nonparticipating  term  insurance,  *'  for  the  full 
amount  insured  by  this  policy,''  and  that  **  the  first  ten  years'  dividends 
that  may  be  declared  on  this  policy  will  be  allowed  only  on  the  addition 
plan,''  upon  the  nonpayment  of  a  premium  when  due,  though  within  tbn 
first  ten  years,  the  net  reserve  is  to  be  applied  to  the  purchase  of  term  in- 
surance for  the  face  of  the  policy,  and  not  for  that  amoant  plus  the  divi- 
dend additions ;  thus  purchasing  insurance  for  a  longer  term  than  if  it 
were  for  the  larger  amouut. 

Where  an  insurance  policy  admits,  without  violence,  of  either  of  two  inter- 
pretations, that  interpretation  will  be  adopted  which  will  cover  the  lose, 
in  preference  to  that  which  will  defeat  the  claim. 

The  beneficiary  named  in  the  policy  has  a  vested  interest^  not  only  in  current 
insurance,  but  iu  the  extended  insurance  purchased  ny  the  net  reserve, 
upon  the  failure  to  pay  a  premiam  when  due. 

The  beneficiary  is  not  estopped  by  the  act  of  the  insured,  her  husband,  in  ac- 
cepting a  certificate  of  extended  insurance  for  a  larger  amount,  but  for  a 
shorter  term,  than  that  which  the  net  reserve  purchased;  there  being 
neither  allegation  nor  proof  that  the  insured  was  acting  as  her  agent. 
Mutual  Ben.  lAfe  Ine,  Co.  of  Newark  vs.  Dunn,  511. 

See  PsnoxTM  14. 

PAROL  CONTRACT.    See  Aqknt  11;  EifPLOTu;  Imodmbbamcs  2 ;  PBKiaux2. 

PARTNER.    See  Imsubable  Iittebsbt  2. 

PARTNERS. 
Salb  Bet^ikm. 

A  condition  in  a  contract  of  insurance  which  prohibits  a  sale,  transfer  or  any 
change  in  the  title  or  possession  of  the  insured  property  without  the  con- 
sent of  the  insurer,  has  uo  application  to  a  sale  or  transfer  by  one  partner 
to  another  of  his  interest  in  the  partnership  property. 

Forfeitures  are  not  favored,  and,  in  contracts  of  insurance,  a  construction 
resulting  in  a  loss  of  the  indemnity  for  which  the  insured  has  contracted 
will  not  DC  adopted  except  to  give  effect  to  the  obvious  intention  of  the 
parties.     Phenix  Ineuranoe  Co.  of  Brooklyn  V8.  Hohombe,  238. 

PLEADING. 
1.    Dbfbots  in  Petition. 

A  judgment  for  plaintiffs,  upon  issues  made  by  an  insurer  filed  after  a  demur- 
rer to  the  petition  was  overruled,  cannot  be  reversed  for  defects  in  the 
petition,  unless  they  would  be  available  on  a  motion  in  arrest  of  judgment 

A  defect  in  a  petition  on  a  policy  of  fire  insurance,  in  failing  to  state  that 
plaintiffs  were  the  owners  of  the  insured  property  or  that  they  were  liable 
therefor,  is  cured  by  a  verdict  for  plaintiffs.  Western  Assur.  Co,  vs.  Bay 
et  al.,  326. 
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2.    Elbotbio  Light — ^Tttle. 

Where  the  policy  excepts  liability  for  loss  from  electric  lights,  the  petition 

need  not  allege  that  these  were  not  tlie  cause  of  loss. 
Where  ownership  by  insured  is  denied  in  the  answer,  a  Judgment  in  favor  of 

the  company  cures  a  failure  of  the  petition  to  allege  such  ownership. 

^ina  Ins,  Co,  et  al,  r».  Glasgow  Electric  Light  4r  Power  Co,,  992. 

POISON.    See  Accident  1. 

POLICY. 
CoNSTBUcnoM — Benxwablb  Contkact— Application — Pbbmium  When  Dub. 

A  policy  of  life  insurance  providing  for  the  payment  of  annual  premiums  by 
the  assured  is  not  a  contract  for  one  year,  with  the  privilege  of  renewal 
from  year  to  year  by  the  payment  of  the  premiums,  but  a  contract  for 
the  life  of  the  assured,  subject  to  forfeiture  and  termination  for  non- 
performance of  its  conditions;  aud  it  is  incumbent  on  the  party  pleading 
such  forfeiture  to  clearly  establish  the  defense. 

A  policy  of  life  insurance,  wherein  the  assured  has  no  voice  in  the  selection 
of  terms  used,  must  be  construed  against  the  party  who  prepared  it; 
and,  if  it  contains  provisions  which  are  inconsistent  or  contradictory, 
force  muHt  be  given  to  those  which  sustain,  rather  than  to  those  which 
would  forfeit,  the  contract. 

Where  an  insurance  policy  is  expressly  based  upon  the  application,  which  is 
made  a  part  thereof,  the  two  instruments  are  to  be  construed  together  as 
one  contract. 

An  applicant  for  life  insurance,  as  required,  designated  in  the  application 
tne  basis  upon  which  the  premiums  should  be  computed;  that  they  should 
be  payable  annually,  and  that  the  policy  should  not  go  into  effect  until 
the  iirst  premium  was  paid.  The  application  was  accepted,  and  a  policy 
issued  thereon,  which  expressly  made  the  application  a  part  thereof,  and 
to  which  the  application  was  attached.  The  policy  was  dated  December 
18,  1893,  aud  was  delivered,  and  the  full  premium  for  one  year  at  the 
designated  rate  paid,  on  December  26th.  It  contained  a  provision,  how- 
ever, that  the  subsequent  annual  premiums  should  become  due  and  pay- 
able on  the  12th  of  each  December, — the  date  of  the  application ;  but 
such  provision  was  not  called  to  the  attention  of  the  assured,  and  he  did 
not  in  fact  read  the  policy,  being  told  by  the  agent  that  it  was  in  accord- 
auce  with  the  application.  The  policy  further  provided  that  a  grace  of 
one  month  should  be  allowed  in  tne  payment  of  subsequent  premiums  by 
the  payment  of  interest,  and  that  during  such  month  the  premium  and 
interest  should  be  considered  a  debt  due  the  company,  and  deducted  from 
the  amonnt  of  the  policy  in  case  of  death.  The  assured  died  on  the 
morning  of  January  Id,  1895,  not  having  paid  any  further  premiums. 
Heldy  that,  admitting  the  force  between  the  parties  of  a  custom  of  the 
company  to  make  the  date  of  the  first  payment  relate  back  to  the  date  of 
the  policy,  the  provision  that  further  premiums  should  become  payable 
on  December  12th  was  inconsistent  with  the  application,  and  of  the 
further  provision  of  the  policy  itself,  that  the  payments  should  be 
annual,  and  could  not  be  enforced;  that,  the  assured  having  paid  a  full 
year's  premium,  a  second  payment  was  not  due  until  December  18,  1894, 
and  the  month  of  grace  had  not  expired,  nor  the  policy  become  forfeit- 
able, at  the  time  of  his  death. 

Under  Code  Iowa,  $  1750,  which  makes  the  acts  of  a  solicitor  or  other  agent 
of  au  insurance  company  the  acts  of  the  company,  and  not  of  the  appli- 
cant, a  plaintiff  in  an  action  at  law  on  a  policy  may  show  that  words 
appearing  in  the  application  were  written  by  the  agent  of  the  company 
after  the  application  was  signed  by  the  assured,  and  without  his  knowl- 
edge or  consent,  for  the  benefit  of  the  agent  himself. 

A  clause  in  an  application  for  life  insurance  requesting  that  the  policy 
issued  thereon  shall  be  dated  as  of  the  date  of  the  application,  even  if 
binding  on  the  applicant,  cannot  be  invoked  by  the  company  to  support 

VOL.  XXVIII.-68. 
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a  proYision  inserted  in  the  policy  making  the  second  annual  preminm 
payable  one  year  ttom  the  date  of  the  appucation,  where  the  request  waa 
not  complied  with  and  the  policy  bears  a  later  date. 

The  acceptance  of  a  life  insurance  policy  by  an  assured  does  not  bind  him, 
as  an  assent  to  provisions  which  conflict  with  the  application,  which  is 
also  made  a  part  thereof,  when  his  attention  is  not  called  to  the  Tarianoe, 
and  he  accepts  the  policy  without  reading,  on  the  assurance  of  the  agent 
of  the  company  that  it  is  in  exact  accordance  with  the  application. 

Where  an  assured  was  allowed  by  a  life  insurance  policy  a  term  of  grace, 
after  a  premium  became  payable,  within  which  payment  might  be  made, 
and  during  which  the  policy  was  not  forfeitable,  and  the  assured  dies 
within  such  term  without  having  made  the  payment,  it  is  immaterial  to 
a  right  of  recovery  on  the  policy  whether  or  not  he  intended  to  make  the 
payment.    Mc Master  V8,  New  York  Life  Ins.  Co.,  960. 

See  Dbuvxbt  1,  2. 

PRACTICE. 

1.  In  Case  of  Assessment  Company. 
Where  the  ]>olicy  stipulated  that  the  claim  should  be  paid  from  the  mortuary 
funds  an  averment  of  sufl9/:ient  funds  for  the  purpose,  or  of  the  various 
representations  of  the  policy  and  their  performance,  or  of  the  payment  of 
assessments  which  are  all  matters  of  defense,  is  unnecessary.  Triple  Link 
Mut.  Indemnity  Asi^n  vs.  Williams^  621>2. 

2.    Sbbvice— Action  in  Case  of  Fibm  Pbopebtt. 

Where  a  firm  was  agent  for  a  corporation,  service  of  process  on  one  member 
of  the  firm  was  a  service  on  the  agent. 

In  an  action  on  an  insurance  policy,  service  of  process  on  the  agent  who  is- 
sued the  policy  and  with  whom  the  contract  was  made,  was  prima  facie 
sufficient,  as  the  burden  was  on  defendant  to  show  that  there  was  a 
higher  officer  in  the  county. 

Where  some  of  the  property  embraced  in  a  fire  insnranee  policy  belonged  to  a 
firm,  and  other  property  embraced  therein  belonged  to  a  single  member 
of  the  firm,  the  entire  cause  of  action  having  been  vested  by  assignment 
in  one  plaintiflf,  he  may,  in  a  single  action,  recover  the  full  amount  of  the 
policy. 

A  motion  to  require  plaintiff  to  elect  which  of  two  causes  of  action  he  will 
prosecute  must  be  made  before  issue  is  joined  on  the  merits. 

Defendant  cannot  complain  that  one  of  the  plaintiffs  was  not  allowed  tore- 
main  in  the  court  room  duriug  the  trial. 

It  was  in  the  discretion  of  the  court  to  continue  on  a  holiday  the  trial  of  a 
case  which  bad  already  been  begun,  and,  if  defendant  was  prejudiced  by 
the  abseuce  of  its  witnesses  ou  that  day,  it  should  have  shown  the  fact  on 
motion  for  new  trial. 

The  burden  of  proof  was  on  the  plaintiff,  every  fact  entitling  him  to  recover 
being  denied.    Kenton  lus.  Co,  vs.  Osborne  et  a2.,  1014. 

PREMISES.    See  Risk  10. 
PREMIUM. 

1.      CoNSTBUCnON  AS  TO  FOBFSITVBB  FOB  NONPATMBNT. 

The  policy  provided  that  after  three  months  a  month's  grace  would  be  al- 
lowed iu  payment  of  subsequent  premiums.  The  statute  under  which 
the  policv  was  issued  provided  that  no  policy  should  be  declared  for- 
feited unless  a  notice  had  been  mailed  at  least  15  and  not  more  than  45- 
days  prior  to  the  day  the  premium  fell  due,  stating  that  it  will  be  for- 
feited unless  the  premium  is  paid  on  such  date,  and  no  policy  shall  in 
any  case  be  declared  forfeited  until  30  days  after  mailing  such  notice. 
The  premium  became  due  on  July  19th.    On  June  27th  a  notice  waa 
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mailed  stating  that  the  policy  would  be  forfeited  UDless  paid  on  July 
19thy  and  that  it  was  sent  in  compliance  with  the  law  and  did  not  mod- 
ify the  terms  of  the  policy.  The  premium  remained  unpaid  and  the 
insured  died  in  November. 

Heldj  That  the  policy  could  not  be  forfeited  until  30  days  after  the  27th  of 
June  according  to  the  statute.  The  policy  had  30  days  of  grace  accord- 
ing to  its  terms  after  July  19th,  therelore,  the  notice  declaring  it  forfeited 
on  the  19th  of  July  was  coiitradictorv  in  its  character  and  not  a  compli- 
ance with  the  statute  which  required  the  notice  to  be  unambiguous,  and 
was,  therefore,  invalid. 

Held,  That  the  policy  continued  in  force.   New  York  Life  Ina,  Co,  t?».  Dingley,  527. 

2.    Date  When  Dob — Pabol  Contbact — Re-fobmation. 

The  policies  provided  they  should  be  void  if  the  premium  was  not  paid  when 
due  except  that  after  three  months  one  month's  grace  would  be  allowed 
with  interest  charged  as  an  indebtedness.  The  application  was  dated 
December  18th,  and  the  policies  similarly  dated  were  not  delivered  or 
paid  for  until  the  26th.  The  premium  due  the  following  year  in  Decem- 
ber remained  unpaid  when  the  insured  died  on  January  18th  following. 
It  was  claimed  that  the  agent,  without  the  knowledge  of  insured, 
wrote  in  the  applications  after  their  signature,  ''Please  date  policy  same 
as  application.'' 

Held,  In  a  suit  to  re  form  the  contracts  to  date  f^om  the  26th,  that  equity  will 
only  re-form  where  a  parol  agreement  was  not  embodied  in  the  written 
contract,  though  clearly  proven  fraud  or  mutual  mistake. 

Held,  That  an  oral  agreement  to  insure  for  a  longer  period  than  stated  in  the 
contract  will  not  be  enforced  in  the  absence  of  a  consideration.  Where 
the  intention  is  to  contract  in  writing  on  payment  of  premium,  negotia- 
tions for  insurance  do  not  constitute  a  contract. 

The  company  is  not  estopped  by  alleged  fraud  from  denying  the  validity  of 
an  oral  agreement  unless  itself  guilty  of  acts  tantamount  to  fraud. 

Eeldf  That  where  the  contract  is  clear  the  applicant  who  accepts  it  is  charge- 
able with  knowledge  of  its  provisions. 

Equity  will  not  re-form  a  mistake  unless  mutual.  In  the  absence  of  conceal- 
ment as  to  its  terms  a  written  contract  in  such  case  must  prevail  over 
previous  oral  agreements. 

ffeldf  That  in  the  absence  of  proof  of  fraud  or  mutual  mistake  the  policies 
will  not  be  re-formed  to  date  from  the  26th.  ^etr  York  Life  Ins.  Co.  va, 
McMaster,  698. 

3.    Default  in  When  Sbcubed  bt  Mobtoaqe. 

A  life  insurance  contract  provided  that  in  consideration  of  the  amount  of 
insurance  paid  down  by  the  company  in  advance,  the  insured  would  pav 
a  monthlv  premium  for  a  lixed  period,  secured  by  a  mortgage.  Deatn 
extlnguisned  the  mortgage.  In  the  event  of  nonpayment  of  premiums, 
the  company  might  collect  them  as  they  fell  due  or  demand  the  repay- 
ment of  the  snm  advanced.  The  insured  might  cancel  after  five  years, 
and  the  company  agreed  to  account  for  the  surrender  value  of  the  policy. 

Held,  That  though  novel,  it  was  not  an  unconscionable  agreement. 

Held,  That  allegations  of  defaults  and  reinstatements  on  payment  of 
amounts  due,  could  not  be  met  by  the  claim  that  the  policy  had 
lapsed  by  default  and  the  payments  made  were  simply  payments  on 
the  loan.     United  Security  ZAfelne.  4"  ^Vii«/  Co.  ve,  Bitchey,  77. 

4.    Extension  of  Time — Waiveb  by  Agent. 

The  fact  that  a  policy  was  not  issued  until  some  days  after  its  date,  does  not 
extend  the  time  for  paying  premiums  stipulated  to  be  due  on  the  same 
monthly  date  on  which  the  policy  was  dated,  to  the  date  on  which  the 
policy  was  actually  issued. 

Where  the  premium  is  required  by  the  policy  to  be  paid  when  due,  and  the 
receipts  recite  that  the  policy  was  not  in  force  after  that  time  until  it  was 
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paid,  the  provision  is  not  waived  by  a  practice  of  receiving  oYwdne 

preminms. 
A  mere  collector  is  not  presumed  to  be  anthorized  to  waive  prompt  paymeot. 

Nor  is  a  promise  to  call  again  such  waiver. 
\^ere  tbe  company,  after  death  of  the  insured^  promised  to  pay  on  condition 

that  the  overdue  premium  was  paid,  and  the  condition  is  not  complied 

with,  it  is  not  liable.    Bryan  vs.  National  Life  Ins,  Ass^n,  390. 

5.    FbjlUD  in  Casb  of  Past  Dub — Evmraics. 

One  who  receives  and  appropriates  to  his  own  use  money  sent  him  for  a 
particular  purpose  will  be  held  to  have  received  and  retained  it  in  ac- 
cordance with  the  purpose  for  which  it  was  sent. 

Money  sent  to  a  person  as  a  payment  cannot,  without  the  consent  of  the 
sender,  be  received  and  held  as  bailment. 

Evidence  examined,  and  held  snfQcient  to  warrant  the  jury  in  finding  that 
the  assured  was  iu  good  health  when  the  policy  in  suit  was  delivered, 
anil  the  first  premium  paid. 

A  defendant,  in  an  action  on  a  policy  of  life  insurance,  which  claims  that  it 
was  induced  to  accept  payment  of  a  past-due  premium  by  the  fraud  of 
the  beneficiary  named  in  the  contract,  must,  to  avail  itself  of  that  de- 
fense, plead  and  prove  the  fact. 

There  was  no  prejudicial  error  in  denying  an  application  for  a  continuance 
in  order  to  secure  the  testimony  of  wntnesses  who  afterward  appeared 
and  testified  at  the  trial. 

An  application  for  a  continuance,  grounded  on  the  absence  of  a  material  wit- 
ness, is  properly  denied  where  the  party  making  tbe  application  has  not 
been  diligent  in  attempting  to  procure  the  testimony  or  compulsory 
attendance  of  such  witness. 

Where  it  appears  that  the  evidence  of  an  absent  witness,  if  given  on  the 
trial,  could  not  ))08sibly  change  the  result,  an  order  refusing  a  continu- 
ance to  obtain  his  testimony,  if  erroneous,  would  not  be  prejudicially  so. 
Life  Ins.  Clearing  Co,  vs,  Altshulerf  67. 

6.    NoncB  IN  Case  of  Nonpatmbnt— Waivbb  of  Pboofs  of  Loss — ^Waivkb  bx 

ADJUSTEE — JUDQMENTS— TbNDSB  OF  OVEBDUX. 

A  statute  of  Iowa  provides  that  no  policy  shall  be  suspended  for  nonpayment 
of  premium  until  30  days  after  written  notice  had  been  served  jiersonally 
or  by  registered  letter. 

Heldf  That  where  a  notice  was  sent  in  a  registered  envelope  requesting  its 
return  if  not  delivered  in  15,  days  and  through  such  return  the  insured 
failed  to  receive  it,  though  the  rules  of  the  postofiice  requiring  its  re- 
tention for  30  days  by  the  postmaster  was  violated,  the  notice  was  fa- 
tally defective. 

Where  the  statute  required  the  notice  to  state  the  return  premium  needed  for 
cancellation,  a  notice  stating  merely  the  aggregate  amount  needed  for  two 
policies  issued  to  the  insured,  was  fatally  defective. 

The  company  wrote  requesting  insured  to  pay  an  overdue  installment,  and 
again  that  he  had  better  revive  the  policy  though  it  was  suspended. 
The  installment  was  not  sent  until  after  the  loss  and  was  returned  with 
the  statement  that  owing  to  delinquency  at  time  of  loss  it  could  not  be 
retained.  Afterwards  it  wrote  U)  the  attorney  of  insured  that  it  had 
complied  with  the  law,  and  replied  to  a  letter  in  the  interest  of  insured 
from  its  agent  that  on  account  of  the  delinquency  it  had  not  considered 
the  loss. 

Held,  That  proofs  of  loss  were  waived. 

Held,  That  letters  signed  by  the  general  adjuster  in  the  name  of  the  company 
denying  liability,  will  be  presumed  to  be  authorized  by  the  company, 
though  the  policy  stipulated  that  only  a  general  manager  could  waive 
its  provisions. 
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Judgments  which  are  not  specific  liens  are  not  an  incumbrance  within  the 

policy. 
Tender  of  premium  known  to  be  overdae  after  a  loss,  and  which  is  refused, 

does  not  entitle  to  a  recovery.    Smith  V9,  Continental  Ins,  Co,,  534. 

7.    Payment  by  Dbaft — Rbcision— Cancellation. 

Under  agreement  a  sight  draft  was  drawn  by  the  company  on  insured  for  the 
premium  payable  to  order  of  M.  Bank,  atul  by  it  sent  to  F.  Hank  for  col- 
lection, indorsed  ''accepted;  payable  at  F.  Bank.*' 

Held,  That  an  attempt  of  the  latter's  collector  to  find  the  insured  prior  to  the 
date  when  premium  fell  due  was  presumably  for  acceptance  and  not 
payment. 

Htld,  1  hat  unless  the  bank  complied  with  the  law  in  preyentiug  the  draft  its 
return  unpaid  did  not  justify  cancellation,  and  the  measure  of  damages 
to  insured  seeking  a  rescissiou  of  contract  was  the  return  of  all  premiums 
paid  with  interest,  though  the  contract  was  a  five-year  renewable  policy. 
^urrua  va.  Life  Ins,  Co,  of  Virginia,  354. 

8.     Reooyiby  Back  or. 

The  action  was  to  recover  the  premium  paid  ou  a  life  policy  alleged  to  have 
been  taken  out  to  secure  a  loan  which  the  insurer  through  its  agent 
agreed  to  make,  conditioned  on  the  insurance  and  afterwards  refused. 

Held,  That  such  agreement  for  a  loan  was  not  a  violation  of  the  law  forbid- 
ding discrimination  or  the  making  of  any  contract,  or  giving  any  induce- 
ment not  expressed  in  the  policy. 

Held,  That  the  contract  for  the  policy  and  the  loan  ^as  entire,  and  must  be 
accepted  or  rejected  in  its  totality. 

Heldj  That  if  the  agreement  of  the  agent  as  to  the  loan  was  in  excess  of  his 
authority,  the  company  could  not  reject  the  loan  and  insist  on  the  con- 
tract to  insure. 

Held,  That  in  case  of  such  refusal  the  insured  was  entitled  to  surrender  the 
policy  and  recover  back  the  premium.    Key  vs.  National  Life  Ins.  Co.,  259-60. 

9.    Revival  by  Agent  in  Case  or  Ovebdub. 

The  premium  receipt  had  a  statement  printed  on  the  back  to  the  effect  that 
the  policy  ceased  if  the  premium  was  not  paid  when  due. 

Provided  satisfactory  evidence  and  guaranty  is  furnished  that  the  person 
whose  life  was  insured  is  in  good  health  and  acceptable  for  new  insurance, 
which  guaranty  shall  be  binding  upon  the  insurcfd  and  beneficiaries  under 
said  policy,  the  agent  will  receive  a  premium,  and  the  insurance  will  be 
revived  by  the  delivery  of  this  receipt  within  sixty  days  from  the  time 
Said  premium  became  due. 

Held,  That  the  acceptance  of  such  a  receipt  from  the  agent  was  not  a  guar- 
anty of  good  health.    The  statement  was  a  mere  direction  to  the  ngent. 

Held,  that  the  practice  of  receiving  overdue  premiums  by  agents  without  such 
guaranty,  under  circumstances  that  the  officers,  as  prudent  men,  should 
have  known,  it  will  sustain  a  finding  of  knowledge  on  the  part  of  the 
company. 

When  the  agents  are  knowingly  permitted,  for  a  considerable  time,  to  accept 
such  premiums,  the  company's  printed  instructions  to  the  contrary  will 
not  avoid  the  effect.    JEtna  Life  Ins,  Co,  vs.  Smith,  36. 

10.    Waiveb  by  Agent. 

Written  statutory  notice  was  given  insured  to  pay  the  premium  when  due, 
but  the  day  following  that  on  which  it  was  due  tne  general  agent  ex- 
tended the  time  to  the  24th  of  the  mouth.  On  that  day  the  insured 
promised  to  pay  in  a  day  or  two,  but  did  not  pay  the  collector  who  called 
ou  the  27th,  and  died  shortly  after.  The  agent  testified  that  he  would 
have  received  the  premium  at  any  time  prior  to  the  death. 
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Heldf  That  in  the  absence  of  knowledge  by  the  insared  of  any  limitation  on 
the  agent's  power,  the  extension  was  a  waiver  of  forfeitnrefor  nonpayment. 
Knaraton  V8.  Manhattan  Life  In$,  Co.,  456. 

11.     Waives  by  Agent. 

A  provision  in  a  policv  that  it  shall  not  be  valid;  unless  the  premium  is  paid 
when  insared  is  in  good  health,  may  be  waived  by  an  agent  who  has 
authority  to  take  applications  tor  insurance,  and  power  to  collect  the 
premium  and  remit  it  to  the  company.  Connecticut  Indemnity  J$$*n  r«. 
Grogan's  JrfmV,  1031. 

12.    Waivsb  bt  Agent  -Lettbb  as  Etisbngb. 

B.  was  acting  as  agent  in  Illinois  for  a  life  company  of  another  State,  under  a 
contract  with  its  State  agent,  with  authority  to  procure  applications  and 
receive  premiums  on  policies  and  removal  receipts,  but  without  authority 
to  alter  or  waive  policy  provisions  which,  by  a  provision  in  the  policy, 
could  only  be  done  by  the  president  or  secretary.  He  represented  him- 
self through  his  Hign  and  stationery  as  the  general  agent.  The  Illinois 
statute  defined  any  person  who  was  an  acknowledged  agent,  broker,  or 
aided  in  transacting  its  business,  as  an  agent  of  the  company. 

EM,  That  B.  was  the  company's  agent  and  had  authority  to  waive  a  provi- 
sion that  the  policy  should  not  be  effective  until  the  payment  of  the  first 
premium  by  delivering  the  policy  and  agreeing  •to  give  credit.  He  was 
also  authorized  to  accept  property  iustead  of  cash  for  his  conmiissions. 

Heldy  That  a  letter  fVom  the  State  agent  to  B.  about  the  matter  after  the  death 
of  the  insured  was  not  admissible  as  evidence.'  John  Hancock  Mut.  lAfe 
In$.  Co  r«.  Sohlink,  132. 

13.  Waiver  by  Agent— Renewal. 

There  was  evidence  that  at  least  one  previous  premium  on  a  life  policy  had 
been  paid  when  overdue.  The  quarterly  premium  iu  question  at  the 
solicit-ation  of  insured^  was'  extended  by  the  agent  from  November  4th  to 
the  27th,  with  the  written  request  that  if  then  unable  to  pay,  the  agent 
should  be  notified  in  order  that  he  might  care  for  it.  Nothing  further 
was  done  Uy  insured  who  died  on  Dec.  &th.  The  wife  of  insured  claimed 
to  have  seen  a  letter  from  agent  extending  it  to  Dec.  27th,  but  the  agent 
denied  having  ever  written  such  a  letter.  On  Dec.  17th  the  company 
sent  the  insured  the  statutory  notice  that  the  next  premium  would  be 
due  on  January  27th,  if  the  policy  was  in  force  on  that  day. 

Held,  That  the  liability  of  the  company  depended  on  whether  the  time  was 
extended  to  Dec.  27th. 

Held,  That  a  policy  provision  that  no  agent  could  extend  the  time  of  pay- 
ment would  not  apply  to  a  general  agent  unless  such  limitation  of  lus 
power  was  known  to  the  insured. 

Held,  That  the  company  was  not  obligated  to  declare  the  policy  void  in  case 
of  nonpayment,  it  was  made  so  by  its  terms. 

Held,  That  the  effect  of  nonpayment  was  to  render  the  policy  void  until  as 
stipulated  in  the  renewal  receipt  it  was  accepted,  the  insured  being  in 
good  health. 

Held,  That  the  notice  was  not  evidence  of  an  intention  by  the  company  to 
waive  noupayment,  and  the  only  question  for  the  jury  was  whether  there 
was  an  express  agreement  to  extend  the  time  of  payment  to  Nov.  27th. 
Fraser  r».  Home  Life  ln$.  Co.,  1005-6. 

14.  Waffeb  of — ^Paid-xjp  Polict. 

Nonpayment  of  premium  was  admitted,  but  was  alleged  to  have  been  waived, 
and  a  general  verdict  was  found  for  the  plaintiff. 

Held,  That  a  general  specification  as  to  the  insufficiency  of  evidence  to  sup- 
port the  verdict,  without  dealing  with  particulars,  was  sufficient  in  a 
motion  for  a  new  trial. 

The  agents,  under  instructions,  canceled  iu  their  monthly  reports  those  whose 
premiums  were  past  due  and  believed  to  be  not  collectible,  while  the 
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other  delinqaents  were  marked  in  arrears  and  were  reinstated  on  pay- 
ment before  the  next  report  and  prodaoing  a  certificate  of  health. 

Heldf  That  forfeiture  was  not  waived  by  the  death  of  such  delinquents  before 
the  next  report  who  had  not  paid  or  famished  a  certificate. 

Where  the  policy  guarantees  in  case  of  forfeiture  for  nonpayment  of  premium 
a  paid-up  policy  without  any  action  by  the  insured,  or  on  application 
within  a  certain  time  a  surrender  value  or  paid-up  insurance,  it  does  not 
continue  in  force  for  the  oriffiual  amount  until  the  option  has  been  exer- 
cised or  the  time  expires.    Blake  vs.  National  Life  Ins,  Co.,  358. 

15.    What  Binds  thb  Cokpant. 

Where  the  policy  provides  that  it  shall  not  be  in  force  until  the  payment  of 
the  first  premium,  the  acceptance  of  less  than  the  full  amount  of  pre- 
mium by  the  agent,  though  Known  to  be  so  by  the  insured,  may  bind  the 
company.     Triple  Link  MuU  Indemnity  Ass^n  vs.  Williamst  621-2. 

See  AoENT  6 ;  Application  3 ;  AssioNiiENT  6 ;  Cahcbllation  2,  3 ;  Ebcplotsb  ; 
EviDBNCB  1*;  Paid-up  Policy  ;  Policy  ;  Renewal. 

PREMIUM  NOTE. 
1.    Fobteitube  pob  Nonpayment. 

On  September  16,  1895,  the  defendant  issued  a  policy  of  insurance  on  the  life 
of  plaintiflTs  husband,  of  which  she  was  the  beneficiary,  the  premium 
being  payable  yearly  in  advance.  It  was  provided  in  the  policy  that, 
'*if  any  premium  is  not  paid  ou  or  before  the  day  when  due,  this  policy 
•shall  become  void,  and  all  payments  previously  made  shall  remain  the 

?roperty  of  the  company;''  also  that  the  policy  should  be  deemed  a  New 
orK  contract,  and  be  construed  according  to  the  laws  of  that  State.  At 
that  time  there  was,  and  still  is.  in  force  a  statute  of  that  State,  provid- 
ing that  uo  policy  should  be  forfeited  or  lapsed  by  reason  of  nonpavment. 
when  due,  of  any  premium,  interest,  or  installment,  or  any  failure  thereof^ 
unless  a  prescribed  notice  is  served  on  the  insured  at  least  fifteen  and  not 
more  than  forty-five  days  prior  to  the  day  when  the  same  is  payable. 
When  the  secoud  year's  premium  became  due,  on  September  16,  18%,  the 
insured  paid  a  part  in  cash,  and  for  the  balance  gave  the  defendant  his 
note  at  six  months,  which  expressly  stated  that  it  was  given  in  part  pay- 
ment of  the  premium,  with  the  understanding  that  all  claims  to  Airther 
insurance,  and  all  benefits  whatever,  which  full  payment  of  the  premium 
in  cash  would  have  secured,  should  be  immediately  void  and  forfeited  if 
the  note  was  uot  paid  at  maturity;  and  as  a  part  of  the  same  transaction 
the  defendant  gave  the  insured  a  receipt  for  the  note,  which  stated  that 
the  policy  is  in  force  until  September  16,  1897,  in  accordance  with  its 
terms  and  conditions,  provided  the  above  note  is  paid  at  maturity.  At 
the  maturity  of  this  note,  on  March  16, 1897,  the  insured  paid  a  further 
sum  in  cash  on  the  premium,  and  for  the  balance  still  remaining  gave  his 
note  at  sixty  days,  containing  tbe  same  terms  and  conditions  as  the  first 
note,  and  received  a  similar  receipt  therefor.  This  note  was  not  paid  at 
maturity,  and  the  insured  never  tendered  payment  until  June  ISth,  when 
the  defendant  declined  to  accept  it.  Prior  to  the  time  the  annual  pre- 
mium became  due  in  September,  1896,  the  defendant  seasonably  gave  the 
notice  required  by  the  New  York  statute,  but  it  did  not  give  any  such 
notice  prior  to  the  maturity  of  either  of  the  notes  referred  to.  On  May 
26, 1^7,  the  defendant,  by  letter,  referring  to  the  failure  of  the  insured 
to  pay  his  note,  which  had  matured  on  the  16th  of  the  month,  suggested 
to  the  insured  the  expediency  of  his  taking  steps  to  have  the  policv  put 
in  force  again,  and  to  have  himself  reinstated,  and  expressed  its  willing- 
ness to  do  so  on  easy  terms.  The  defendant  has  never  returned  the  note 
of  the  insured  which  fell  due  May  16th,  but  it  has  never  attempted  to 
enforce  its  payment,  or  asserted  any  rights  under  it,  nor  has  its  return 
ever  been  demanded.  Held,  Construing  the  contract  according  to  the 
laws  of  New  York,  as  interpreted  by  the  highest  court  of  that  State,  the 
''premium  notice  "  required  by  the  statute  of  that  State  did  not  apply  to 
the  notes;  that,  having  given  the  notice  prior  to  the  time  the  annual  pre- 
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miam  became  payable  in  September,  1896,  the  defendant  was  not  required 
to  give  any  otner  notice.  Also  that,  npon  the  failure  of  the  insnred  to 
par  his  note  at  maturity,  the  policy  was  forfeited,  and  became  absolutely 
void,  unless  such  ground  of  forfeiture  was  waived  by  the  defendant  either 
by  its  prior  course  of  conduct  or  by  its  subsequent  conduct.  No  declara- 
tion of  forfeiture  was  necessary.  Also  that,  npon  the  facts,  there  was  no 
such  waiver.     BanhoUer  r«.  ^<0to  York  Life  Ins  Co,,  193. 

2.    Waiveb  bt  Agbnt — Pboofs  of  Loss. 

The  insured  took  out  a  ftre  policy  and  a  tornado  policy  together  from  the 
same  company.  Being  afterwards  about  to  become  sole  owner  of  the 
property  which  belonged  to  his  firm,  and  desiring  to  discontinue  the  tor- 
nado policy,  he  wrote  to  the  company  and  did  not  pay  a  premium  note 
which  became  due,  and  which  was  for  future  insurance  on  both  policies, 
pending  an  adjustment.  The  company  replied  that  the  matter  hAd  been 
referred  to  the  agent.  The  latter  persuaded  bim  to  continue  the  insur- 
ance, and  told  him  the  note  could  be  paid  any  time  within  a  week. 
During  that  time  the  fire  occurred. 

Seld^  That  payment  of  the  note  was  waived. 

ffeld.  That  prompt  denial  of  liability  was  a  waiver  of  proofs  of  loss.  H(me 
Ins,  Co.  of  New  York  vs,  Meartf  342. 

See  Evidence  2. 
PROHIBITED  PORT. 

Use  or. 

The  policy  on  a  sailing  vessel  warranted  it  not  to  use  certain  ports  or  placea 
on  the  Pacific  Coast.  The  schooner  sailed  for  one  of  the  prohibited  places 
and  anchored  after  beiuff  driven  about  by  a  storm,  and  finally  came  to  a 
buoy  a  mile  off  the  moutn  of  the  river  marking  the  entrance  to  the  place, 
but  unable  to  secure  a  tug,  drifted  about  a  mile  from  the  bar  and  anchored^ 
but  breaking  from  her  anchorage  drifted  ashore,  having  at  no  time  been 
nearer  than  a  mile  from  the  river. 

Seld,  That  coming  to  the  buoy  and  anchoring  with  the  intention  of  entering 
was  a  violation  of  the  warranty.  Thames  f  Mersey  Marine  Ins,  Co. 
(Limited)  vs.  O'Connell,  1000. 

PROHIBITED  RESIDENCE.    See  Rise  8. 

PROOFS  OF  DEATH.    See  Absionment  4;  Ltmitatiom  2. 

PROOFS  OF  LOSS. 
1.    Evidence  as  to— MAiLiNa  of  Notice. 

Evidence  of  intentional  false  statement  in  another  proof  of  loss  in  same  fire 
is  competent  as  to  credibility  of  a  witness. 

Discrepancy  between  the  oral  testimony  of  the  insured  and  his  statement  in 
his  proofs  of  loss,  as  explained  by  him,  is  for  the  Jury. 

Where  the  policy  required  notice  of  other  insurance  to  be  given  to  the 
directors  of  the  company,  evidence  of  its  mailing  is  not  sufficient  proo^ 
nor  is  a  statement  by  an  officer  to  the  insured  that  it  might  be  mailed  is 
not  an  agreement  that  such  mailing  should  be  notice  until  received. 
Fairfield  Packing  Co,  vs.  Southern  Mut,  Fire  Ins,  Co.,  983. 

2.    Evidence  as  to  Boosb — Knowledge  or  Agent. 

An  absolute  and  unconditional  covenant  of  warranty  by  the  insured  of  the 
truth  of  certain  representations  made  by  him  in  a  written  application  for 
insurance  is  binding  upon  him,  irrespective  of  the  question  whether  sach 
Tftpresentations  were  made  in  good  faith  or  otherwise. 

It  being  a  vital  issue  in  the  case  whether  or  not  the  insured  had  complied 
wil£  a  stipulation  in  the  policy  requiring  him  to  keep  a  set  of  books 
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clearly  and  plainly  presenting  a  complete  record  of  the  basiness  trans- 
acted by  him,  it  was  error  not  to  admit  in  evidence  a  letter  received  by 
the  companv,  from  his  attorney  prior  to  the  commencement  of  suit,  which 
tended  to  show  that  at  the  trial  the  insured  bad  assumed  a  position  appar- 
ently inconsistent  with  a  statement  made  in  this  letter  as  to  certain  facts 
material  to  this  issue,  (a]  Testimony  as  to  the  '*  usualness  or  nnusuaJness  '' 
of  a  debtor  himself  keeping  no  books,  but  relying  on  a  creditor  to  doso  for 
him,  was,  however,  properly  rejected,  not  being  pertitient  to  the  issue 
presented  ;  aud  the  same  is  tr«e  as  to  an  observation  by  an  expert  wit- 
ness, in  commenting  upon  the  mannt- r  in  which  the  books  of  the  insured 
were  kept,  that,  though  probably  going  ''  through  tifty  sets  of  books  a 
year,"  the  witness  had  **  never  seen  anything  of  that  sort  before." 

Though  the  agent  who  wrote  the  policy  had  at  the  time  full  information  re- 
garding the  method  of  bookkeeping  pursued  by  the  insured,  the  mere 
fact  that  such  Agent  then  failed  to  raise  any  objection  thereto  would  not 
amount  to  a  waiver  by  the  company  of  its  right  to  insist  that  the  iusured 
should  comply  with  his  express  covenant,  entered  into  when  he  accepted 
the  policy,  to  thereafter  keep  such  a  set  of  books  as  was  therein  specified ; 
nor,  under  such  circumstances,  would  the  company  be  estopped  from 
setting  up  the  defense  that  the  iusured  had  failed  to  comply  with  his 
covenant,  if,  upon  being  called  upon  to  indemnify  him  for  a  loss,  this  fact 
came  to  the  knowledge  of  the  company. 

It  does  not  follow  that,  because  evidence  introduced  in  behalf  of  a  plaintift 
be  strong  enough  to  withstand  a  motion  for  a  nonsuit,  it  is  not  within 
the  power  of  the  trial  judge,  if  dissatisfied  with  a  verdict  based  upon 
snch  evidence,  to  grant  the  losing  party  a  new  trial.  Certainly  it  is  true 
that  a  Judgment  sustaining  a  motion  for  a  new  trial,  though  based  specif- 
ically upon  asinele  ground  thereof,  whether  meritorious  or  not,  should 
not  be  set  aside,  if  it  affirmatively  appears  that,  for  any  reason  assigned 
by  the  movant  in  other  grounds  of  his  motion,  it  would  have  been  revers- 
ible error  to  overrule  the  same. 

Under  the  facts  of  the  present  case,  the  court  was  not  authorized  to  give  in 
charge  to  the  jury  any  instructions  whatsoever  with  regard  to  the  assess- 
ment of  damages  and  attorney's  fees  against  the  defendant  company. 

The  defendant  having  failed  to  establish  its  contention  that  the  insured, 
in  computing  his  loss,  had  endeavored  to  perpetrate  a  ft'aud  upon  the 
defendant,  the  trial  judge  properly  refused  to  submit  this  defense  to  the 
jurv ;  nor  was  any  error  committed  in  rejecting  a  memorandum,  alleged 
to  have  been  made  by  an  expert  bookkeeper,  which  was  offered  by  the 
defendant  as  ^'  documentary  evidence"  in  support  of  its  contention  that 
the  proofs  of  loss  submitted  by  the  insured  were  unreliable  and  incorrect. 
Morris  t?«.  Imperial  Ins,  Co.  (Limited)  of  London. — Imperial  Ins.  Co, 
(Limited)  of  London  vs.  Morris,  402-3. 

3.    Fai^e  Sweabing — Entibb  Comtbact. 

False  statements  in  his  proofs  of  loss  regarding  the  bnming  of  his  wearing 
aj^parel.  which  had  been  removed  by  the  insured  with  intent  to  delrand, 
will  deieat  the  entire  policy  where  the  policy  stipulated  that  the  entire 
policy  should  be  void  in  case  of  false  swearing  touching  the  insurance. 
yowler  vs,  Phcenix  Ins.  Co.  of  Hartford,  Conn,,  681. 

4.    Inventobt  and  Booss  of  Account — Waiveb  by  Aosnt. 

The  policy  stipulated  for  an  annual  inventory,  and  the  keeping  of  books  of 

account. 
Heldf  That  the  defendant  was  entitled  to  demand  the  production  of  the 

books,  but  evidence  was  admissible  as  to  the  value  of  property  destroyed. 
The  application  signed  by  insured  was  a  warranty,  bnt  was  filled  in  by  the 

agent,  who,  when  the  insured  stated  his  last  inventory  had  been  taken  in 

1§94  or  1895,  and  offered  to  ascertain,  replied  it  was  immaterial,  and 

wrote  1895,  whereas  it  was  1894, 
Held,  That  where  the  agent  was  authorized  to  contract,  the  company  was 

estopped  to  set  up  a  breach  of  warranty.    Bissler  vs,  American  Cent,  In8„ 

Co.  of  St,  Louis,  615, 
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5.      SXTFFIOUENCT  OF. 

A  letter  from  insared  explaining  the  facts  of  the  fire  and  the  yum  wss  an- 
swered by  the  secretary  that  the  notice  woald  receive  prompt  attention. 
The  policy  did  not  present  the  form  nor  fix  tiM  tune  for  furnishing  prooft 
of  loss,  but  the  statute  prescribed  that  a  notice  in  writing  accompanied 
by  an  afiidavit  of  its  origin  asd  aiaoiuit  should  be  sufficient. 

BM,  That  the  aflldaTit  was  waived. 

S^Mf  That  a  policy  provision  that  no  stipulation  or  clause  should  be  waived 
except  in  writing  indorsed,  did  not  affect  the  case.  PringU  et  aL  vs.  Dm 
Moines  Im,  Co,^  138. 

6.    Waivbr  of — Vacancy— Ebbob  in  Valuatioh — Mxasubb  of  Damaobs. 

The  defendant,  in  acknowledging  the  receipt  of  the  proof  of  loss,  made  no  ob- 
jection to  it  for  want  of  form  or  omission  of  certificate  of  magistrate,  but 
did  object  ou  other  grounds.  UeJd^  that  there  was  sufficient  evidence  of 
a  waiver  of  informalities  or  omissions  in  the  proof  of  loss. 

Where  the  plaintiff  can  neither  read  nor  write,  and  there  was  a  misstatement 
as  to  occupancy  in  his  proof  of  loss,  which  was  the  mistake  of  the  scrive- 
ner who  prepared  the  proof,  and  it  did  not  appear  that  the  misstatement 
was  intentionally  made  by  the  plaintiff,  heldy  that  the  policy  was  not 
avoided. 

To  knowingly  and  intentionally  overestimate  a  loss,  either  in  items  or  amount, 
in  a  sworn  proof  of  loss,  is  false  swearing,  and  is  fraudulent,  and  bars  a 
recovery ;  but  a  misstatement  honestly  made,  or  a  mistake  of  judgment 
or  memory,  differs  from  one  which  in  knowingly  and  intentionally  false. 
While  the  plaintiff  greatly  overestimated  the  amount  of  his  loss,  he  ap- 
parently proceeded  upon  the  theory  that  he  was  entitled  to  have  money 
enough  to  replace  the  burned  buildings,  and  that  this  was  the  measure 
of  his  loss.  Held^  that  this  was  error,  but  not  so  uncommon  an  error  as 
to  justify  the  court  in  saying  that  the  mere  fact  that  the  owner  has  com- 
mitted such  an  error  is  sufficient  evidence  of  intentional  false  swearing. 

The  true  measure  of  damages  is  not  what  it  would  cost  to  replace  the  burned 
buildings  with  new  ones,  but  it  is  the  value  of  the  buildings  themselves, 
as  they  stood  upon  the  land  just  before  the  tire.  Hilton  vs.Fhomix  As$Mr, 
Co.  of  London,  309-10. 

7.    Watvbb  of  Books  of  Account. 

After  the  loss  the  insured  entered  into  a  written  agreement  with  the  company 
that  no  action  by  the  latter  in  investigating  tne  loss  should  be  treated  as 
a  waiver  of  the  policy  conditions. 

Heldf  That  such  agreement  was  admissible  as  evidence  that  there  had  been 
no  waiver. 

The  policy  required  complete  books  of  account,  showing  all  sales  and  pur- 
chases, and  the  last  inventory  to  be  kept  and  produced.  Onl^  a  cash 
sales  book,  and  afterward  a  bill  register,  showing  amounts  of  invoices 
purchased  and  when  paid  for.  were  Kept. 

Held,  That  the  policy  had  not  been  complied  with,  and  the  inventory,  re- 
cently made,  together  with  the  cash  sales  and  proof  that  no  goods  had 
since  been  purchased,  were  not  admissible  as  evidence  of  the  amount  lost. 

Mere  silence  is  not  sufficient  to  claim  waiver  of  forfeiture  after  a  loss.  It  is 
not  necessary  for  the  insured  to  say  or  do  anything  in  order  to  claim  the 
benefit  of  a  forfeiture  so  long  as  the  insured  cannot  reasonably  infer 
therefrom  that  there  was  an  intention  to  waive.  Sun  Mutual  Ins.  Co.  et 
al.  V8.  Dudley  et  al.,  44. 

8.     Waivbb  of  Limitation  bt  Aosnt. 

There  was  evidence  for  insured  that  at  the  time  of  insuring  he  had  notified 
the  agent  that  the  factory  was  on  leased  ground  and  had  been  idle  for  a 
long  time ;  that  immediately  after  the  fire  the  insured  wrote  the  local 
af^ent,  who  replied  that  he  had  notified  the  company  and  would  inform 
him  when  the  adjuster  would  come,  and  shortly  after  did  notify  him  that 
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the  adjuster  would  come  in  a  few  days,  and  asking  him  to  forward  a  list 
of  property  burned,  from  which  he  (the  affent)  would  prepare  the  proofs 
of  loss,  and  have  them  ready  for  signing ;  that  shortly  after  one  S.  came  to 
insured,  representiug  himself  as  the  iKljuster,  who.  after  discussing  the 
loss,  told  insured  he  need  not  write  the  company ;  that  if  he  did  not  hear 
from  it  iu  ten  days  the  loss  would  be  paid ;  that  within  the  sixty  days' 
limitation  insured  called  on  the  company  and  was  told  that  the  local 
agent  had  chai^ge  of  the  case,  and  that  proofs  of  loss  were  submitted  after 
sixty  days  and  not  retnnmL  8.  denied  that  he  went  there  as  adjoster, 
but  claimed  that  on  discovering  the  conditionn  as  to  title  and  use,  m  in- 
formed i  nsnred  that  the  loss  would  not  be  paid. 

Heldf  That  there  was  sufficient  evidence  for  a  jury  as  to  waiver  of  the  limita- 
tion or  estoppel  as  to  asserting  a  violation  of  other  policy  provisions. 

Held,  That  a  letter  f^om  the  agent  to  insured  advising  filing  of  proofs  after 
sixty  days  was  admissible,  which  tended  to  show  that  S.  was  acting  a« 
adjuster,  and  the  company  still  desired  proofs.  Sergent  vs.  Liverpool  j- 
London  ^  Globe  Ins,  Co.,  59. 

See  Action  3 ;  Abbitration  2,  7 ;  Contract  1 ;  CRSDrr  Insxtbancx  ;  Pbemium  6 ; 

Premium  Note  2. 

'  RAILROAD. 
1.    Description  or  Propbrtt  Insttred — Liability  of  Carrier. 

The  receivers  of  a  railroad  system  which  included  the  property  of  various 
corporations,  insured  the  property  of  one  of  the  corporations,  including 
in  the  schedule  a  warehouse  and  yards  used  by  the  receivers  of  the  cor- 
poration, but  owned  by  an  outside  company.  The  corporation  had  prior 
to  the  receivership  transferred  its  rights  to  one  of  tne  other  insolvent 
corporations. 

Held,  That  this  did  not  affect  the  validity  of  the  insurance  as  to  property  in 
such  warehouse. 

The  policy  insured  rolling  stock  of  a  road  wherever  it  might  be  on  its  line, 
inclnding  branches,  spurs,  side  tracks,  and  yards  owned  or  operated  by 
it,  but  not  to  apply  to  any  leased  line  unless  the  name  of  sucn  line  was 
specifically  mentioned  as  insured. 

Held,  That  rolling  stock  in  a  yard  operated  though  not  owned  by  insured 
was  covered. 

The  carrier  is  liable  for  goods  in  freight  yard  at  place  of  destination  until 
placed  where  they  are  at  the  disposal  of  the  consignee,  thongh  the  bill 
of  lading  provides  that  liability  sball  terminate  at  place  of  destination. 
Exemption  from  liability  for  loss  by  fire  in  a  carrier's  bill  of  lading  does 
not  exempt  from  loss  through  fire  due  to  negligence.  But  a  railroad 
company  may  recover  insurance  in  case  of  loss  through  such  negligence 
due  to  its  servants  where  the  bill  of  lading  relieves  it  from  liability  to 
the  shipper. 

Evidence  that  the  derrick  for  handling  goods  was  out  of  repair  is  evidence 
tending  to  show  that  they  were  still  in  charge  of  the  carrier.  Liverpool 
4'L.4'Q.  Ins,  Co,  vs,  McNeill,  423. 

2.    LiABiiiiTT  POR  Cars  op  Other  Lines. 

The  policy  insured  a  railroad  on  freif^ht  cars  of  the  other  roads  for  which  it 
was  or  might  be  liable  while  on  its  line. 

Held,  That  it  was  not  necessary  in  order  to  recovery  to  prove  such  liability  as 
the  owners  of  the  cars  would  have  it  prove.  It  was  not  the  liabilitv  to 
account  which  was  insnred  against,  the  object  was  to  restrict  the  class 
of  property  insured  to  such  cars  as  a  liability  might  accrue  against.  The 
words  were  merely  descriptive.  All  such  cars  as  might  be  the  subject  of 
a  legal  claim  for  an  accounting,  and  so  cause  litigation,  were  included. 

Held,  That  the  evidence  need  only  establish  such  relationship  in  order  to 
show  an  insurable  interest  and  a  right  to  recover  from  the  insurer.  Home 
Ins.  Co.  of  Setv  York  vs.  Peoria  4-  P.  U.  Ry.  Co.,  289. 
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3.    LiABiLiTT  roB  FnuE— Insubablx  Imtxbxst— Subbooahom— Lzx  Loci. 

A  lumber  yard  in  Missoari  waa  bnro«'d  by  sparks  f^om  a  building  on  an  ad- 
jacent lot  wbioh  had  been  fired  by  sparks  from  the  locomotive  of  an 
adjoining  railroad. 

Seld,  That  a  statute  making  the  railroad  liable  for  property  destroyed  by 
nre  comDiunicated  from  its  engines  ma<le  the  company  liable. 

Beld^  That  such  statute  is  not  unconstitutional  in  depriving  the  company  of 
its  property  without  due  process  of  law  or  equal  protection  under  the  law. 

ffeldf  That  a  statute  giving  the  company  in  such  case  an  insurable  interest 
in  property  on  the  line  of  its  rood,  gave  it  an  insurable  interest  in  prop- 
erty so  destroyed,  though  not  immediately  adjoining  its  right  of  way. 

Seldj  In  an  action  in  Missouri  by  the  insurer  against  the  railroa<l;  where  the 
lormer  was  not  authorized  to  do  business  in  the  State,  but  the  insurance 
was  first  effected  in  Illinois  by  the  president  of  the  lumber  corporation, 
and  the  premiums  paid  by  him,  but  were  ultimately  paid  by  the  cor- 
poration itself,  that  Illinois  was  the  place  of  contract  and  the  laws  of 
Missouri  did  not  apply. 

Held,  That  thopgh  the  company  was  unauthorized  it  was  entitled  to  be  sub- 
rogated to  the  rights  of  insured  against  the  railroad.  Lumherman^$  Mut. 
Ins.  Co.  V8,  Kansas  City  Ft.  S,  db  M,  R,  Co.,  594-5. 

RAILWAY.     See  Acxjident  4. 

RATING.    See  Combinatiom  1,  2. 

RECEIVER.    See  Assessmbnt  2 ;  Cancbllatiom  1. 

RECISION. 
Fbaudulxmt  Rbpbesentationb  by  Aobnt — ^Neolioenox. 

In  an  action  to  rescind  a  contrast  of  life  insurance  on  the  ground  of  the  oral 
fraudulent  representations  of  the  insurer's  agent  who  took  the  applica- 
tion as  to  the  terms  of  the  policy,  which  the  insured,  relying  on  the  rep- 
resentation, did  not  read  until  six  weeks  afterwards,  when  he  for  the  first 
time  actually  discovered  the  ft'aud,  held^  that  the  fraudulent  representa- 
tions constituted  a  ground  for  rescission,  although  the  policy  provided 
that  no  statements,  promises,  or  information  made  or  given  by  the  person 
soliciting  or  taking  the  application  for  a  policy  should  bind  the  company, 
or  aflfect  its  right,  unless  reduced  to  writing  and  presented  in  the  appU- 
cation  to  the  officers  of  the  company  at  the  nome  office. 

Also,  that,  upon  the  evidence,  the  questions  whether  the  agent  made  the 
alleged  false  representations,  and,  if  so,  whether  the  insured  had  lost  his 
right  of  rescission  by  negligence  and  unreasonable  delay  in  not  sooner 
discovering  the  fraud,  were  for  the  Jury. 

Also,  that  the  fact  that  the  insured  may  have  been  negligent  in  relying  on 
the  representations  of  the  agent,  without  examining  the  application  and 
policy,  would  be  no  defence  to  an  action  for  rescission. 

Also,  that,  when  the  right  to  rescind  a  contract  springs  from  subsequently 
discovered  fraud,  the  defrauded  party  does  not  los^  his  right  to  rescind 
because  the  contract  has  been  partly  performed,  and  the  parties  cannot 
be  fully  restored  to  their  former  position.  McCarty  vs.  New  York  Life  Ins. 
Co.,  148. 

See  PBEMinM  7. 

RE-FORMATION.    See  Pbbmium  2 ;  Titlb  9. 

REINSTATEMENT. 
Rbpbbsbmtatioks  as  to  Health. 

In  1885  an  applicant  for  an  insurance  policy  made  a  verified  statement  con- 
cerning his  health,  which  was  accepted  by  the  company,  and  a  policy 
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dnly  issued,  and  apon  which  the  insured  paid  the  assessments  Tor  a  period 
of  ten  years,  when  he  defaulted  in  one  payment,  on  June  17,  1896.  The 
by-laws  of  the  company  provided  for  reiustatemeut  of  the  insured  within 
one  year  after  default  upon  receipt  of  satisfactory  evidence  of  good  health 
and  the  payment  by  the  member  of  all  sums  for  which  he  might  then  be 
delinquent.  The  insured  signed  a  health  certificate,  prepared  and  fur- 
nished by  the  company,  dated  July  25,  1895,  which  contained  this  clause : 
''  I  hereby  certify  that  I  am  on  this  25th  day  of  Jul v,  1895,  and  have  con- 
tinuously been,  of  temperate  habits,  in  good  health,  and  free  from  all 
diseases  and  intirmities."  Held^  That  this  certified  clause  included  only 
the  time  during  the  delinquency,  viz  ,  from  June  17, 1895,  to  July  25, 1895. 
Reilly  vs.  Chicago  Guaranty  Fund  Life  Soc,  243-4. 

See  AssBssMBirr  3. 

REINSURANCE. 
1.    FuTUBE  Marikb  Risks — ^Waoeb  Poliot. 

A  marine  reinsurance  policy  indemnified  the  reinsured  to  the  extent  of  one- 
half  its  losses  on  marine  risks  ii  then  held  or  might  thereafter  take  during 
the  life  of  the  contract. ' 

Held,  That  this  was  a  marine  contract  governed  by  the  laws  of  marine  insur- 
ance and  in  the  nature  of  an  open  and  not  a  valued  policy  and  the  prin- 
ciples applicable  to  fire  insurance  did  not  necessarily  govern. 

Held,  That  the  reinsurance  of  future  risks  did  not  make  it  a  wager  policy, 
though  such  risks  were  not  required  to  be  reported,  and  such  reinsur- 
ances were  valid.     Boston  Ins  Co.  vs.  Globe  Fire  Ins.  Co.,  927. 

2.    LTABn.rrr  of  Reinsubeb — Limitation. 

Reinsurance  of  half  of  a  cotton  risk  was  effected  in  another  company  under 
an  ordinary  policy  with  a  paster  stipulating  that  the  reinsurance  was 
subject  to  the  same  conditions  and  mode  of  settlement  as  those  assumed 
by  the  reinsured,  and  loss  payable  in  same  manner  and  pro  rata  with  the 
original  policy.  The  original  policy  provided  that  no  suit  should  be 
sustainable  unless  commenced  within  twelve  months  after  the  loss. 

Heldf  That  the  reinsurance  was  not  against  a  loss  by  fire,  but  was  an  in- 
demnity in  part  against  the  liability  of  the  first  insurer  and  the  loss 
referred  to  in  the  reinsurance  contract  was  that  which  arose  upon  settle- 
ment of  the  original  claim. 

Heldt  That  the  lapse  of  more  than  twelve  months  before  suit  or  the  statute 
of  limitatious  in  case  of  the  original  policy  was  no  bar  to  recovery  by 
the  reinsured  where  prompt  notice  was  given  immediately  after  the  fire 
to  the  reinsurer. 

Heldn  That  the  claim  that  limitation  protected  the  reinsurer  was  inconsistent 
with  its  agreement  to  pay  at  the  same  time  and  manner  as  the  reinsured, 
and  the  contract  must  be  construed  most  strongly  against  the  reinsurer. 
Boyal  Ins.  Co.  vs.  Vanderhilt  Ins.  Co.,  910. 

REINSURER.    See  Titl«  8. 

REJECTED  RISK. 

Concealment  in  Application — Acstion. 

An  administrator  is  entitled  to  sue  in  equity  where  the  assets  consisted  of  life 
policies  assigned  to  parties  who  were  suing  on  them  even  though  he 
might  have  a  remedy  at  law. 

An  applicant  applied  for  insurance  as  a  ''  rejected  risk  "  and  filed  as  his  ap- 
plication a  copy  of  an  application  which  had  been  rejected  by  another 
company  and  which  he  warranted  to  be  true.  He  had  previously  been 
examined  by  two  physicians  of  the  company  and  had  been  refusea  a  cer- 
tificate on  which  a  policy  wonld  be  issued.    This  fact  was  concealed. 
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Heldy  That  this  was  a  breach  of  warranty  where  the  application  stated  that 

no  proposal  had  been  made  to  insure  his  life  in  any  company  on  which 

he  had  been  rejected.  • 
Held,  That  the  eyidence  was  admissible  under  a  charge  of  suppression  of 

material    facts.      National  Life  Ab8'%  of  Hartford,   Conn.,  V8.   Hopkins 

Adm'r  et  ah,  717. 

REMOVAL.    See  Camcbllation  3. 

RENEWABLE  CONTRACT.    See  Poucy. 
RENEWAL. 

WaIVBB  of  PbKMIUM  by  AoBNT— DeLIYBBT — COINSUBANCB. 

It  is  not  essential  to  the  validity  of  a  policy  of  fire  insurance,  issued  in  re- 
newal of  one  previously  taken  out  by  the  insured,  that  he  should  pay  in 
cash  the  renewal  premium,  provided  the  agent  ol  the  company,  with  ita 
express  or  implied  assent,  nimself  ,pays,  or  undertakes  to  become  re- 
sponsible to  it  for,  such  premium,  in  order  that  credit  may  be  extended 
to  the  insured.  Nor,  under  such  circumstances,  is  it  necessary  that  there 
should  be  manual  deliverv  of  the  policy  to  the  insured  before  a  loss  by 
fire  occurs,  where  the  policy  has  actually  been  issued  by  the  company, 
and  is  simply  retained  by  the  agent  for  his  individual  protection  until 
reimbursed  by  the  insured. 

A  stipulation  in  such  a  policy  to  the  efiect  that,  should  the  insured  fail  to 
comply  with  a  covenant  on  his  part  to  '*  at  all  times  maintain  a  total 
insurance  upon  the  property  insured  *  *  *  of  not  less  than  75  per 
cent  of  the  total  cash  value  thereof,''  he  shall  be  deemed  to  be  ''  a  coin- 
surer  to  the  extent  of  the  deficiency,  and  in  that  event  shall  bear  his 
•  *  *  proportion  of  any  loss  occurring  under  this  policy,'  is  not  in  con- 
travention of  section  2110  of  the  Civu  Code,  which  provides  that  '*all 
insurance  companies  shall  pay  the  full  amount  of  loss  sustained  upon  the 
property  insured  by  them,  provided  said  amount*of  loss  does  not  exceed 
the  amount  of  insurance  expressed  in  the  policy,"  and  which  declares 
that  *'all  stipulations  in  such  policies  to  the  contrary  shall  be  null  and 
void."  Firemans  Fund  Ins,  Co.  rs.  Pekor.^Sun  Mut,  Ins.  Co.  vs.  Sawu,  953-4. 
See  Pbemium  13. 

REPLACEMENT. 
Elxction  as  to— Abbitbation. 

The  New  York  standard  policy  provides  that  the  loss  shall  be  payable  60  days 
after  due  notice,  ascertaiument,  estimate,  and  satisfactory  proof  received 
in  accordance  with  the  policy;  also  that  it  shall  be  optional  with  the 
company  to  repair  within  a  reasonable  time,  on  giving  30  days  notice 
after  the  receipt  of  the  proof  herein  required  of  its  intention  so  to  do ; 
also  that  no  act  or  requirement  regarding  the  appraisal  shall  waive  any 
requirement  of  the  policy,  and  the  loss  shall  not  be  payable  until  60 
days  after  the  required  proofs  have  been  received  and  the  appraisal,  if 
any,  had. 

Held,  That  the  election  to  rebuild  begins  to  run  from  the  service  of  proofs. 

Held,  That  a  resort  to  arbitration  is  an  election  to  pay  in  money. 

Held,  That  mere  silence  on  the  part  of  insured  when  notified  by  letter  of  the 
company's  intention  to  rebuild  after  its  right  so  to  do  had  expired,  was 
not  a  waiver  of  the  claim  that  it  was  too  late.  MoAUaster  vs.  Niagara 
Fire  Ins.  Co.,  769. 

See  Abbttbation  6 ;  Title  9. 

REPRESENTATION. 

1.      As  TO  TiTLB  AND  RlSK. 

The  insured  warranted  in  the  application,  which  was  made  a  warranty  also  by 
the  policy,  that  the  answers  and  representations  were  true.  The  policy 
further  stated  that  the  insured  warranted  that  he  was  sole  owner,  and 
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among  other  things  that  the  mill  should  not  be  operated  at  night,  and 
that  certain  sapplies  of  water  and  buckets  should  be  kept  in  a  specified 
place.  Also,  that  it  should  be  void  if  the  insured  concealed  or  misrepre- 
sented any  material  fact. 
Heildf  That  it  was  not  the  intention  of  the  parties  that  the  statements  should 
be  construed  as  strict  and  literal  warranties,  but  as  representations  which 
must  be  true  in  material  matters.  Phcenix  Jssur,  Co,  of  London  vs. 
Hunger  Improved  Cotton- Mach.,  Mfg,  Co,,  248. 

2.     Sex  of  Insubbd. 

7?he  fact  that  the  agent  who  issued  the  policy  was  ignorant  of  the  Hct  that 
the  person  to  whom  it  was  issued  was  a  woman  does  not  render  the  pol- 
icy void.    Mechanics'  ^  Traders*  Ins,  Co,  vs.  Floyd,  335. 

See  Agent  8 ;  Application  4 ;  Occupation  2 ;  Recision. 
REPRESENTATIONS.    See  Reinstatement. 

RESERVE.    See  Paid-up  Policy. 

RISK. 
1.    Adjacent  Builddto. 

7?he  policy  was  on  merchandise,  and  had  been  transferred  to  a  new  building 
erected  by  the  insured.  It  provided  if  any  alteration  be  made  in  a  build- 
ing, or  any  building  be  erected  contiguous  or  near  the  insured  property 
without  notice  to  the  secretary  in  writing,  it  should  be  void.  The  in- 
sured subsequently  built  an  oil  bouse  on  a  platform  that  stood  within 
six  feet  of  the  building,  and  claimed  that  he  had  fully  explained  to  the 
solicitor  at  tbe  time  of  the  transfer  his  intention  to  so  build  on  the  plat- 
form which  was  in  process  of  construction. 

Held,  That  it  was  error  to  try  the  case  on  the  theory  of  waiver  through 
knowledge  of  the  agent  where  such  waiver  had  not  been  pleaded. 

Held,  That  the  fact  that  the  surroundings  of  the  new  building  were  sub- 
stantially like  those  of  the  old  did  not  afiect  the  case.  McCoy  vs.  Iowa 
State  Ins,  Co.,  162.      . 

2.     Adjacent  Building — Waivbb  op  Standabd  Policy. 

A  Wisconsin  standard  policy  insuring  plaintiff  with  loss  payable  to  mortgagee 
provided  that  the  entire  policy  should  be  void  if  the  hazard  be  Increased 
by  any  means  witbin  the  control  or  knowledge  of  insured.  The  applica- 
tion, which  was  made  a  continuing  warranty,  represented  that  a  clear 
space  of  one  hundred  feet  existed  on  one  side. 

Held,  That  the  subsequent  erection  of  a  building  there  six  feet  away,  within 
the  knowledge,  though  not  within  the  control  of  the  insured,  which 
largely  increased  the  rate,  and  which  catching  fire  burned  the  insured 
property,  vitiated  the  insurance. 

Held,  That  the  statute  providing  that  any  other  conditions  must  be  incor- 
porated in  the  policy  forbade  the  waiver  of  its  provisions,  and  in  the  ab- 
sence of  fraud  or  mistake  parties  are  conclusively  presumed  to  know  the 
'  contents  of  their  instruments.    Straker  vs.  Phenix  Ins.  Co.,  143. 

3.    Clbab  Space  in  Case  of  Mill. 

The  insured  sketched  for  the  agent  a  rough  diagram  of  the  location  of  the 
insured  lumber  and  the  surrounding  buildings,  which  was  copied  by 
the  agent's  clerk,  and  showed  a  mill  about  250  feet  distant  from  the  lumber^ 
and  other  buildings,  95  feet  away,  but  not  in  line  with  the  mill.  It  was 
understood  that  the  diagram  was  crude. 

Held,  That  the  question  whether  a  provision  for  a  clear  space  provision  waa 
violated,  or  whether  the  original  draft  was  sufficiently  correct  to  estop 
the  company,  was  for  the  jury.  Collins  vs.  North  British  4"  Mercantile  Ins^ 
Co.,  dO. 
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4.      COXFUTATEOH  OF  TmX. 

A  policy  stipulation  tbat  insurance  shall  beffin  and  end  at  noon  of  certain 
dates  is  entirely  proper  for  that  partictUar  computation,  but  doee  not 
necessarily  apply  to  collateral  questions,  such  as  tive  days  special  protec- 
tion in  case  of  removal  where  the  general  rule  of  disregarding  fractions 
of  a  day  is  tbe  better  construction.  Penn  Plate  Glass  CS.  vs,  J^^ring  Gar- 
den Ins,  Co,y  223. 

5.     KsKPiva  Bbnzdvs. 

The  policy  on  a  furniture  factory  prohibits  keeping  of  benzine. 

Held,  That  the  keeping  of  only  what  reasonable  quantity  of  benzine  was 

needed  for  operating  the  factory  was  not  a  violation.      Davis  vs.  Pioneer 

Famiture  Co,,  474. 

6.    Kebpino  Oasolinx. 

The  policy  provided  that  it  should  be  void  if  gasoline  "be  kept,  used,  or  al- 

lowea '^on  the  premises. 
Held,  That  the  ivere  carrying  of  gasoline  throng  the  store  for  delivery  to 

customers  was  not  a  violation.    London  4"  L.  Fire  Ins,  Co,  vs.  lisckerf  452. 

7.     Keeping  Powdeb. 

Where  the  policy  provided  that  coal  oil  not  exceeding  five  barrels,  and 
gunpowder  not  exceeding  twenty-five  pounds,  and  other  merchandise, 
**  not  more  hazardous,"  usual  to  general  stocks  of  merchandise,  might  be 
kept,  the  keeping  of  three  and  a  half  boxes  of  squibs  containing  aboot  a 
pound  of  i>owder  will  not  render  tbe  policy  void.  Meckania^  4"  Traders^ 
Ins.  Co.  vs.  Floydj  335. 

8.    Pbohibited  Rxsidxnce. 

The  policy  permitted  the  insured  to  pass  as  a  passenger  by  the  usual  routes 
of  travel  through  certain  prohibited  districts.  He  afterwards  obtained 
a  permit  to  reside  in  the  pine  regions  in  one  of  such  districts.  He  went 
from  snch  residence  to  L.,  another  location  in  the  pine  regions  through 
New  Orleans,  the  usual  route  which  was  outside  of  the  regions. 

Held,  That  he  was  not  obliged  to  make  a  continuous  journey,  and  tbe  policy 
was.  as  a  matter  of  law,  not  avoided,  because  on  his  return  he  stopped 
in  New  Orleans  to  consult  a  physician,  and  on  his  advice  went  to  the 
house  of  a  friend  where  he  was  compelled  to  take  to  his  bed  and  died. 

The  question  whether  his  stoppage  at  New  Orleans  was  proper  was  for  the 
jnry. 

Heldy  That  a  previous  trip  from  L.  to  New  Orleans  to  consult  a  physician, 
returning  on  the  same  day  was  not  a  violation.     Converse  vs.  Knights 

Templars^  <fc  Masons*  Life  Indemnity  Co.,  481. 

9.    Use  of  Benzine. 

Two  five-gallon  cans  of  benzine  were  purchased  for  protecting  furniture 
against  moths.  One  was  left  in  an  outside  kitchen,  and  the  other  was 
taken  into  the  parlor  and  the  contents  poured  into  a  small  watering- 
pot  and  sprinkled  over  the  carpet  and  furniture.  An  explosion  and  fire 
followed  after  the  sprinkling. 

Heldy  That  this  was  an  occasional  use  in  small  quantities  which  did  not  vio- 
late a  policy  provision  making  it  void  in  case  of  increase  of  risk  in  any 
way  within  the  control  of  insured  or  occupation  of  the  building  in  any 
way  to  increase  the  risk.     Bentleg  vs.  Lumberman's  Ins,  Co,,  652. 

10.     What  abb  Pbemises. 

The  policy  was  on  machinery  "  coutaiued  in  the  brick  building  with  frame 
additions  attached,  situate  "  on  a  certain  street,  and  prohibited  the  keep- 
ing of  more  than  one  quart  of  benzine  on  the  *' premises." 

Heldf  That  the  storage  of  several  barrels  of  benzine  in  an  open  shed  a  few  feet 
away  was  not  a  violation. 

Held,  That  the  word  premises  meant  the  building.  Eugene  Bau  vs,  Westehesier 
Fire  Ins.  Co,,  182. 
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11.    What  is  iKGLUDXfi. 

Cases,  lamps,  and  scales  covered  under  the  head  of  ''mercantile "  were  within 
the  policy  thoaffh  of  the  nature  of  store  fixtures  and  not  for  sale.  Nor  is 
this  fact  affected  by  an  erroneous  admission  of  insured  that  they  should 
he  excluded.     Georgia  Borne  Ins,  Co.  ve.  Allen,  199. 

See  ADDrnoN;    Application  6;    Rbjectcd  Risk;    Rkpbbsentation  1;    Use^ 

Valuation. 

SEPARABLE  CONTRACT.    See  Ibon  Satb  2 ;  Total  Loss  1. 

SERVICE.    See  Practice  2. 

SEX.    See  Rbpbxssntation  2. 

SPECIFIC  INSURANCE.    See  Contbact  2. 

STANDARD  POLICY.    See  Risk  2. 

SUBROGATION.     See  Railboad  3. 

SUICIDE. 
1.    CoBONEB — Benevolent  Society — Bubden  op  Pboof. 

An  unsworn  paper  in  the  form  of  a  certificate  signed  by  a  party  representing 
hiuiseli'  as  acting  coroner  stating  that  the  bodi^  of  deceased  was  viewed 
by  him  and  the  cause  of  death  was  clearly  suicide,  which  accompanied 
proofs  of  death,  but  was  not  called  for  by  the  contract  was  merely  the 
personal  opinion  of  the  writer  and  not  admissible  as  evidence,  especially 
where  the  writer  testitied  in  person. 

Members  of  mutual  benefit  and  fraternal  societies  are  entitled  to  be  treated 
alike,  and  where  such  societies  are  incorporated  in  other  States  are  en- 
titled to  the  privileges  accorded  by  the  laws  of  such  States  to  its  own 
citizens,  and  a  provision  in  such  States  limiting  warranties  to  actual 
fraud  or  matters  Increasing  the  risk  in  the  case  of  their  own  citizens 
will  be  applied  by  the  courts  elsewhere  to  citizens  of  their  States  as  well. 

Statements  in  the  application  which  are  made  part  of  the  contract  but  not 
expressly  stated  to  be  warranties  will  be  regarded  as  representations. 

The  constitution  and  by-laws  of  a  benevolent  society  are  a  part  of  its  con- 
tracts with  members.  ^ 

The  presumption  is  in  favor  of  death  T?om  natural  causes  and  the  burden  of 
proving  suicide  is  on  the  company.  Supreme  Council  of  Royal  Arcanum 
vt,  Brasheare,  751. 

2.    Evidence  of. 

Where  the  defense  was  suicide,  a  letter  written  by  insured  to  his  wife  on  the 
day  before  Bis  death  was  evidence  admissible  to  rebut  other  evidence  of 
his  conduct  and  statements  including  a  letter  tending  to  show  a  suicidal 
motive  and  intention.    Fidelity  Mutual  Life  Ass^n  vs,  Miller^  487. 

3.    In  Case  of  Assessment  Cos. — Constbdction  of  Statute. 

A  statutory  provision  of  Missouri  that  suicide,  unless  contemplated,  shall  not 
be  a  defense  becomes  a  constituent  part  of  a  policy  issued  nnder  it  and 
its  subsequent  repeal  does  not  affect  the  policy,  under  the  constitutional 
provision  against  impairments  of  contracts.  Such  statute  was  not  re- 
pealed as  to  assessment  companies  by  a  subsequent  statute  exempting 
from  subjection  to  the  insurance  laws  of  the  State. 

The  policy  of  an  assessment  company  stipulated  for  the  payment  of  a  certain 
snm  together  with' the  amount  of  all  assessments  pa  id  by  insured  during 
his  life.  The  insured  in  his  application  agreed  to  abide  by  all  the  rules 
and  regulations  as  they  might  then  be  or  as  afterwards  changed  by  the 
constitution. 

VOL.  XXVIII.-69. 
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Held,  That  a  subsequent  constitational  ameDdment  abolishing  the  provision 
for  the  return  of  assesntuents  could  not  have  a  retroactive  force.*  ^Jmrwuui 
V8.  KnighU  Templars?  A  MoBons'  lAfe  Indemnity  Co.,  874. 

4.     Iksakctt. 

A  certificate  of  membership  in  the  defendant,  a  fraternal  beneficiary  associa- 
«  tion,  provided  that  ''if  the  member  holding  this  certificate  shall  die  by 
any  means  or  act  which,  if  nsed  or  done  by  such  member  while  in  posses- 
sion of  all  natural  facultieSf  would  be  deemed  self-destruction,  then  this 
certificate  shall  be  null  and  void."  The  member  came  to  her  death  by 
taking  a  quantity  of  carbolic  acid  sufficient  to  cause  death,  administered 
by  her  own  hands,  not  by  accident ;  and  at  the  time  she  took  the  carbolic 
acid  she  was  mentally  insane,  and  did  not  understand  the  moral  quality 
of  her  act. 
Held,  That  the  certificate  of  membership  was  null  and  void  ;  that  the  act  of 
the  member  was  one  which,  if  done  by  a  sane  person,  **  would  be  deemed 
self-destruction/'     Cotter  r«.  Boyal  Neighhore  of  America,  668. 

5.  Not  Insubed  Against. 

The  contract  of  life  insurance  does  not  insure  against  suicide.  It  is  a  term  of 
the  policy  implied  or  expressed  that  the  insured  shall  not  die  by  his  own 
wilful,  deliberate  act.  Against  such  an  event  no  policy  exista.  The 
cases  not  affected  by  th^  beneficiary  being  other  than  the  insured. 

A  suicide  will  be  presumed  sane  in  the  absence  of  evidence  of  insanity. 
Hopkins  V8,  Northwestern  Life  Assur,  Co,,  1017. 

6.  PsssniiPTiON  or  Aooidbnt. 

The  presumption  is  in  favor  of  death  from  ordinary  causes  in  the  absence  of 
evidence  of  suicide. 

Where  death  resulted  from  taking  morphine,  the  question  whether  it  was  ac- 
cidental depends  on  whether  he  accidentally  took  more  than  he  intended. 
If  he  took  more  than  he  intended,  even  without  knowing  that  it  would 
cause  death,  there  can  be  no  recovery  under  an  accident  policy. 

The  burden  of  proof  is  on  the  claimant  to  show  death  from  accident,  and  if  the 
probabilities  are  equal  there  can  be  no  recovery  on  an  accident  policy. 
Cames  vs,  Iowa  Traveling  Men's  Ass'n,  345. 

SURETY. 
1.    EviDKMOB  IN  Cabs  or. 

In  an  action  on  a  contract  to  indemnify  plaiutift'fsi  aa^  peenaiaiy  losa-sii»> 
tained  by  it  b^  reason  of  any  fraadnleiit  or  dishonent  acts  of  B.,  one  of 
its  employes,  m  which  the  defense  was  that  the  shortage  in  B.'s  accounts 
occurred  prior  to  the  term  covered  by  the  bond,  it  was  error  to  reqnire 
plaintiff  to  file  a  bill  of  particulars  on  the  trial  of  the  cause,  none  having 
theretofore  been  required. 

Entries  in  books  kept  under  the  supervision  of  B.  were  admissible  as  evidence 
for  plaintiff. 

As  no  rule  was  taken  requiring  plaintiff  to  file  the  books,  secondary  evidence 
as  to  their  contents  was  admissible. 

Evidence  as  to  the  reception  and  indorsement  of  checks  bv  B.  was  competent. 
Standard  Oil  Co.  vs.  Fidelity  &  Casualty  Co.  of  New  Yoik,  656. 

2.    Notice  of  Loss. 

The  provision  of  a  fidelity  bond  requiring  the  claim  to  be  made  as  soon  as 
possible  after  discovery  of  the  loss  and  within  six  months  of  the  expira- 
tion of  the  bond  is  a  condition  precedent  whose  nonperformance  bars 
recovery. 

Where  such  bond  reqnires  notice  of  fraudulent  act  of  employee  as  soon  ss 
practicable,  such  notice  is  material  and  is  not  excused  by  the  fact  that 
the  company  has  actual  knowledge.  California  Sav,  Bank  of  San  Diego 
vs,  American  Surety  Co.  of  New  Yorkj  688. 
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TITLE. 

1.  BXTBDSN  OF  PbOOF. 

Where,  to  a  suit  ai>oh  a  policy  of  fire  insurance,  the  defense  is  interposed 
tiiat  at  the  time  the  i>olioy  was  taken  oat  by  the  insured  he  was  not  the 
owner  of  the  property  thereby  covered,  the  burden  of  satisfactorily  estab- 
lishing this  contention  rests  upon  the  defendant,  notwithstanding  it 
may  be  incumbent  upon  the  plaintiff,  in  order  to  make  out  a  prima  facie 
case,  to  show  that  the  property  in  question,  alleged  to  have  been  de- 
stroyed by  fire,  belonged  to  him  at  the  time  the  same  was  burned.  MarrU 
V8.  Imperial  Ina,  Co.  (Limited)  of  London, — Imperial  Ins,  Co,  (Limited)  of 
London,  vs,  Morris,  402-3. 

2.  COMTBACT  OF  SaLB. 

A  contract  of  sale  agreed  to  stand  as  a  bond  for  a  deed  from  the  premises,  but 
which  either  party  might  withdraw  from  on  paying  a  penalty  of  |500,  and 
on  which  no  paymenUt  had  been  made,  nor  possession  delivered,  is  not 
a  change  of  title  or  ownership  within  the  policy.  PringU  et  ah  vs,  Des 
Moines  Ins,  Co,,  138. 

3.  CONVBTANCaB  TO  WiFB. 

An  insurance  contract  is  a  personal  one  between  insured  and  insurer. 

A  provision  in  a  fire  insurance  policy  that  it  should  cease  to  be  in  effect  if  the 
insured  conveyed  the  title  of  the  insured  property  without  the  insurer's 
consent,  is  a  reasonable  and  valid  one. 

An  insured  and  his  wife  conveyed  by  warranty  deed  the  insured  property  to 
their  son,  who  at  the  same  time  conveyed  the  premises  by  warranty  deed 
to  the  wife  of  the  insured.  This  transaction  occurred  in  pursuance  of  an 
agreement  between  the  husband  and  wife  that  the  latter  shonld  hold  the 
title  to  the  insured  property  in  trust  for  her  husband.  The  insurance  pol- 
icy provided  that  it  should  cease  to  be  in  force  *^  in  case  any  change  shall 
take  place  in  the  title  of  the  assured.''  Held,  that  the  conveyance  termi- 
natecf  the  contract  of  insurance.  Farmers^  d  Merchants  Ins,  Co,  vs, 
Jensen,  366. 

4.  CONVBTANCB  TO  WiFB. 

The  statute  of  uses  is  not  a  part  of  the  law  of  Nebraska,  and  where  the  in- 
sured conveyed  the  property  to  another  who  in  turn  conveyed  it  to  the 
wife  of  insured,  the  statute  cannot  be  invoked  to  protect  the  transfer 
from  the  operation  of  a  policy  clause  against  change  of  title,  on  the 
ground  of  an  agreement  that  the  wife  should  hold  title  for  the  benefit  of 
insured.    Farmers^  <k  Merchants*  Ins.  Co,  vs,  Jensen,  664. 

6.      FORBOLOSUBB  OF  MORTGAGB — WaTTBR  BY  AOENT. 

B.,  the  owner,  mortgaged  the  property  to  C,  and  afterwards  conveyed  to 
plaintiff.  C.  began  suit  to  foreclose,  after  which  plaintiff^s  deed  was  re- 
corded. C.  purchased  under  foreclosure  sale.  Plaintiff  was  not  made 
party  to  the  suit,  and  during  the  period  after  foreclosure,  while  her 
equity  of  redemption  remained,  effected  the  insurance. 

Held,  That  plaintiff  was  not  sole  and  unconditional  owner. 

The  insurance  was  effected  through  an  agent,  who  was  a  son  of  insured  and 
knew  the  facts. 

Held,  That  there  was  sufiftcient  evidence  to  support  a  finding  of  waiver  of  un- 
conditional ownership.  The  act  of  an  agent  with  such  knowledge  is  a 
waiver.    Brtedlove  vs.  Norvoich  Union  Fire  Ins.  Soc,  447. 

6.     Knowlkdgb  of  Agent. 

The  company  cannot  rely  on  a  condition  that  the  policy  shall  be  void  if  the 
title  is  not  absolute,  or  if  the  property  shall  cease  to  be  occupied  or 
operated,  if  it  knew  at  the  time  it  issued  the  policy  that  the  title  was  not 
absolute,  and  that  the  property  was  not  to  be  occupied. 

Knowledge  of  the  agent  who  represents  the  company  in  the  transaction  is  the 
knowledge  of  the  company. 
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Where  the  company  issaee  a  policy  upon  an  application  taken  hy  a  solicitor, 
it  is  estopped  to  deny  bis  agency,  though  the  agent  who  employed  him 
had  no  authority  to  do  so.  London  A  Lanoa$hire  Fire  Int.  Co.  v».  Oerttmm, 
653. 

7.     Kkowlxdqb  of  AoxiiT — Othsb  Iksubancb. 

The  policy  provided  that  it  should  be  void  if  insured  was  not  sole  and  unoon- 

ditionaf  owner. 
Held,  That  the  company  was  estopped  from  setting  up  this  defense  where  ita 

agent  knew  the  facts  at  the  time  of  issuing  the  policy. 
Heldf  That  the  company  was  not  liable  for  failure  of  its  agent  to  communicate 

his  knowledge  to  another  company  fVom  which  he  procured  additional 

insurance,  which  was  voided  by  a  similar  provision. 
The  policy  provided  that  it  should  only  be  liable  for  its  pro  rata  share  in  case 

of  other  insurance,  whether  valid  or  invalid. 
Held,  That  the  invalid  policy  must  be  counted  as  such  other  insurance  for 

the  purpose  of  contribution.    Bateman  r«.  Lumbermen*»  In$,  Co,^  15U. 

8.    NoncB  OF  Chamob  bt  Mobtoaoeb — Liabiutt  of  Reiksubbb. 

The  loss  was  payable  to  raorteagee,  with  the  usual  mortgage  clause  attached 
releasing  mortgagee  from  liability  for  acts  of  mortgagor  or  increased  risk, 
provided  the  mortgagee  nlionld  notify  the  company  of  change  of  owner- 
ship or  increase  of  risk  within  his  knowledge  ana  have  the  same  indorsed. 

HMf  That  notice  of  a  change  of  title  to  a  former  agent  who  signed  the  policy 
in  ignorance  that  he  had  ceased  his  relations  was  sufficient  compliance. 

Held^  That  the  provision  regarding  such  notice  was  only  directory,  and  its 
omission  would  not  inVandate  the  policy  in  the  absence  of  increase  of  risk. 

Held^  That  where  this,  among  other  liabilities,  had  been  by  contract  between 
the  insurer  and  another  company  assumed  by  the  latter  which  was  au- 
thorized by  it  to  receive  proofs  of  loss,  and  the  agencies  of  the  original 
insurer  had  been  withdrawn  from  the  State,  proofs  of  loss  may  properly 
be  made  to  such  latter  company. 

Heldf  That  a  contract  by  such  second  company  to  pay  the  losses  of  the  first 
is  not  a  contract  of  reinsurance,  and  under  the  statute  of  California  the 
second  company  is  directly  liable  to  insured  under  such  policies.  Wkitnef 
V8.  Afnerican  Int.  Co,  et  al.,  254-5. 

9.    Rb-fobmation— Valuation— Rbplacbmbnt. 

Application  was  made  by  the  husband  for  insurance  on  property  of  his  wife 
with  loss  payable  to  mortgagee.  The  agent  thinking  nrom  an  examin- 
ation of  the  records  that  the  title  was  in  the  husband,  issued  it  in  his 
name  and  when  the  latter  sought  its  correction,  still  thinking  the 
husband  was  interested  and  not  wishiug  to  write  another  policy,  told 
him  it  was  all  right  as  it  was  payable  to  a  mortgagee  and  he  had  an 
interest. 

Heldf  That  the  wife  was  entitled  to  have  the  contract  re-formed  on  the  ground 
of  mutual  mistake,  and  in  equity  the  court  may  decree  such  re-formation 
and  the  payment  of  the  loss. 

Testimony  of  the  agent  that  he  valued  a  house  and  barn  at  $3,500  and  the 
bam  could  be  built  for  less  than  $2,000  was  evidence  that  the  insurance 
of  $1,500  on  the  Iioukc  was  not  excessive. 

After  a  decree  ordering  re  formation  and  payment  of  loss  it  was  too  late  to 
move  for  striking  out  so  much  as  referred  to  payment  and  file  a  supple- 
mental answer  praying  permission  to  rebuild  under  an  optional  clause  in 
the  p«»licy,  if  notice  be  given  within  thirty  days,  where  more  than  a  year 
bad  elapsed.     Maryland  Home  Fire  Ine,  Co,  vs,  Kimmell,  12d. 

10.      SOLB  OWNEB — EbBONEOUS  DbsCBIPTIOK. 

A  deed  in  fee  was  held  in  escrow  running  to  the  insured,  who  was  in  posses- 
sion, to  be  delivered  on  the  performance  of  a  condition. 
Held,  That  he  was  the  sole  and  unconditional  owner  within  the  policy. 
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The  application  stated  that  a  certain  contract  was  secnred  by  a  conditional 
mortgage  on  the  property,  which  was  an  incorrect  description  of  the  fact 
that  the  title  itself  was  pledged. 

Held^  That  where  the  insurer  had  knowledge  of  the  essential  facts,  the  erro- 
neous description  would  not  defeat  the  policy.  Davis  vb.  Pioneer  Furni- 
ture Co,y  474. 

11.    Whbh  in  Wipe. 

Held,  That  where  the  beneficial  interest  was  in  the  insured,  the  fact  that  the 
bare  legal  title  was  in  his  wife  did  not  violate  a  policy  provision  requir- 
ing the  interest  to  be  absolute.    McCoy  V8.  Iowa  State  Ins,  Co. ,  162. 

See  AssioNMSNT  4 ;  Mbchanics'  Lien  ;  Mobtoagb  3 ;  Mobtoaob  Clause  ;  Pabt- 
NEBs  ;  Pleading  2  ;  Rkpbbsentation  1. 

TOTAL  LOSS. 
1.    Separable  Contbact. 

Where  the  statute  makes  the  company  liable  for  the  face  of  the  policy  in  case 
of  total  loss  on  realty  and  the  insurance  is  in  separate  sums  on  a  power 
house  and  the  electric  machinery  contained  therein,  a  total  loss  on  the 
house  entitles  to  the  fall  amount  insured  thereon,  though  the  machinery 
is  only  a  partial  loss.  In  such  case  each  class  insured  must  be  treated  as 
a  separate  insurance.  JEtna  Ins,  Co,  et  al.  vs,  Glasgow  Electric  Light  4" 
Power  Co.,  992. 

2.    What  Constitutes— Abanoonment — Expenbbs — Otbzb  Insurance. 

The  taking  out  of  a  summons  in  good  faith  before  the  statute  of  limitations 
begins  to  run,  though  not  yet  served,  is  sufficient  to  bring  the  suit  within 
the  time  of  limitation. 

The  mere  grounding  of  a  vessel  does  not  constitute  a  loss.  The  loss  within 
the  policy  occurs  in  getting  her  off  and  floating  her  to  a  place  of  safety 
when  this  is  done,  and  the  expense  of  repairs. 

There  can  be  no  claim  foPoonstructive  total  loss  unless  the  loss  exceeds  fifty 
per  cent  as  stipulated  entitling  to  abandonment,  and  this  must  be  deter- 
mined by  the  expenses. 

The  policy  provided  that  expenses  incurred  on  account  of  the  cargo  must  be 
excluded  from  the  loss;  also  no  amount  for  which  the  vessel  or  assured 
would  be  liable  in  general  average  beyond  the  vessel's  proportion  in 
general  average  of  the  cost  of  taking  her  to  a  port  of  repair  and  repairing. 

Held,  That  this  referred  to  expenses  incurred  exclusively  on  account  of  cai|^o 
and  not  those  which  mi^ht  jointly  benefit  both,  such  as  hauling  her  on  a 
shoal  and  removing  such  cargo  as  prevented  repairs. 

In  the  absence  of  any  special  provision,  reasonable  time  must  be  granted  for 
notice  of  abandonment. 

The  policy  required,  in  case  of  abandonment,  the  conveyance  to  the  insurer  of 
a  perfect  title  to  the  subject  abandoned. 

Heldf  That  where  there  was  other  insurance  the  conveyance  was  sufficient 
which  covered  that  proportion  of  the  vessel  covered  by  the  insurance. 
Harvey  vs.  Detroit  Fire  4"  Marine  Ins,  Co.,  834-5. 

TRUST.     See  Combination  1. 

UNAUTHORIZED  INSURANCE.    See  Agent  12;  Assessment  2. 

UNEARNED  PREMIUMS.    See  Cancellation  2. 

USE. 
Prohibited  Thbbshino  Machine. 

A  provision  in  a  policy  of  fire  insurance  declaring  it  shall  be  forfeited  "by 
any  change  in  the  use  or  condition  of  the  building,  including  additions 
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or  reoairs,  or  by  the  erection  of  other  baildings,  or  in  any  other  manner 
by  which  the  degree  of  the  risk  is  Increased,  unless  dne  notice  is  given 
to  the  company,  and  a  new  agreement  is  entered  into/'  applies  to  snch 
changes  as  are  of  a  permanent  nature,  and  not  to  mere  temporary  changes 
in  the  nse  and  occupation  of  the  premises.  Therefore  a  mere  temporary 
nse  of  a  machine  for  threshing  grain  for  a  few  hours  on  the  premises 
where  the  insured  property  is  located  will  not,  per  se,  work  either  a  for- 
feiture or  a  suspension  of  such  policy. 
If,  however,  the  insured,  or  one  to  whom  he  has  intrusted  the  entire  custody 
of  the  property,  and  given  full  freedom  in  its  use,  should,  by  doing  any  . 
act  or  acts  which  one  in  the  exercise  of  ordinary  care  and  diligence  would 
not  do  under  like  circumstances,  so  change  the  use  and  occupancy  of  the 
premises  as  to  materially  increase  the  hazard  of  the  insurance,  the  insur- 
ance company  would  not  be  liable  for  a  loss  directly  resulting  as  a  con- 
sequence of  such  increase  in  the  risk.     Adair  va.  Southern  MuL  ln$.  Co,,  510. 

See  Dbbobiption  2. 

VACANT. 
1.    Kmowlbdom  of  Aoknt. 

In  an  action  upon  an  insurance  policy,  submitted  on  report  to  the  law  court 
with  jury  powers,  it  appeared  that  the  house  insured  and  burned  was 
unoccupied  at  the  time  the  policy  was  issued  and  remained  so  ever  after, 
and  it  was  described  in  the  policy  as  '*  occupied  by  assured.''  Another 
house,  insured  by  the  same  policy,  was  described  as  ''  occupied  by  the 
assured  as  a  residence." 

The  court,  being  satisfied  by  an  examination  of  the  evidence  that  the  fact  of 
nonoccupancy  was  kuown  to  the  defendant's  agent  who  issued  the  pol- 
icy, held  that,  by  force  of  the  statute  (Rev.  St.,  c.  49,  $  90).  the  agenfs 
knowledge  must  be  deemed  to  be  the  knowledge  of  the  defendant,  and 
that  all  misdescriptions  known  to  the  agent  must  be  regarded  as  waived 
by  the  defendant,  and  that  the  policy  was  n(^  void  by  reason  of  false 
representations  respecting  occupancy.  W 

The  house  being  unoccupied  at  the  time  the  policy  was  issued,  and  that  fact 
being  known  to  the  agent,  held,  that  the  policy  is  valid.  Hilton  vs.  Pka- 
nix  Ateur,  Co,,  of  London,  309-10. 

2.    Waives  bt  Agent. 

The  insurance  was  on  a  hotel,  and  required  a  permi^  in  case  of  vacancy  for 
more  than  thirty  days.  Afterwards  the  agent  authorized  to  give  such 
permit  became  a  member  of  a  local  board,  and  as  such  agreed  to  a  resolu- 
tion that  the  hotel  might  be  vacant  during  a  portion  of  the  year  fre«  of 
charge. 

Held,  That  this  action  did  not  release  the  insured  from  his  obligation  under 
liie  policy  to  obtain  a  permit.  The  board  did  not  claim  to  have  power  to 
alter  contracts. 

Held,  That  such  action  of  the  agent,  however,  was  admissible  as  evidence  in 
an  issue  whether  such  permit  had  been  waived.  Quinsigamond  Lake 
Steamboat  Co,  V8.  Phcenix  Ins,  Co.  of  Hartford,  Conn, — Phenix  In%,  Co.  of 
Brooklyn,  N.  F.,  211. 

See  Pboofs  of  Loss  6. 

VALUATION. 
Evidence  of  Appbaisebs — Risk — Fbaud. 

It  was  competent  for  plaintiffs  to  prove,  by  appraisers  selected  by  them  and 
by  companies  other  than  defendant  having  insurance  on  the  property, 
what  quantity  of  tobacco  was  found  by  them  to  be  on  hand  at  the  time 
of  the  fire,  from  an  inspection  of  plaintiffs'  books ;  the  jury  being  cau- 
tioned by  the  court  that  neither  the  reports  and  valuations  nor  the  award 
itself  was  competent  evidence. 


Digitized  by 


Google 


'  Digtat  Index,  1899.  1095 

Whether  the  permission  by  plaintiffs  to  another  to  use  a  part  of  their  ware- 
house for  rehandling  tobacco  increased  the  risk  on  the  insared  tobacco 
was  a  question  for  the  Jnry. 

Whether  there  was  a  fraudulent  overvaluation  of  the  insured  goods  in  the 
proofs  of  loss  was  a  question  for  the  jury.  Western  Jasur.  Co.  V8,  Ray  et 
al,  326. 

See  Proofs  of  Loss  6 ;  Titlb  8,  9. 

VALUED  POLICY  LAW. 

1.      CONBTITDTIONALITT  OF. 

A  statute  of  Missouri  provided  that  in  case  of  loss  the  company  should  not  be 
permitted  to  deny  that  the  insured  property  was  worth  at  the  time  the 
amount  of  the  insurance,  and  in  case  of  total  loss  such  amount,  less  any 
depreciation,  should  be  the  measure  of  damages. 

Held,  That  the  statute  did  not  violate  the  Constitution  of  the  United  States 
by  abridging  the  privileges  of  citizens,  or  denying  equal  protection  of  the 
laws,  or  depriving  of  property  without  due  process  of  law. 

Heldf  That  the  insurer  has  no  such  constitutional  right  to  limit  its  liability 
to  actual  damages  as  would  render  such  a  statute  void. 

Held,  That  the  statute  does  not  convert  the  contract  iuto  a  wager  policy,  but 
from  an  open  to  a  valued  policy.  The  freedom  to  determine  the  amount 
that  shall  be  insnred  is  not  abridged. 

Held,  That  the  statute  does,  not  regulate  contracts  made  or  rights  acquired 
prior  to  its  enactment.     Orient  Ins,  Co.  ve,  Dagge,  97. 

2.    Machimbbt  as  Rsaltt — Watvkb  of  Fobfeitube. 

Machinery  placed  in  a  mill  building,  firmly  attached  to  and  connected  with 
it,  and  designed  for  the  operation  of  the  mill,  is  real  property,  within  the 
meaning  of  the  "  valued  insurance  policy  "  law  of  1893  (chapter  102). 

When  a  fire  insurance  company,  after  the  occurrence  of  a  loss  by  one  of  its 
policyholders,  receives  knowledge  of  an  act  upon  his  part  justifying  it  in 
declaring  a  forfeiture  of  his  policy,  and  fails  to  make  such  declaration, 
but  instead  negotiates  with  him  for  a  settlement  of  the  loss,  it  will  be 
deemed,  when  sued  upon  the  policy,  to  have  waived  the  right  of  forfeiture. 

Section  3,  c.  102,  Laws  1893,  allowing  attorney's  fees  to  plaintiffs  in  suits  upon 
fire  insurance  policies,  is  constitutional.  British  America  Assur.  Co.  vs, 
Bradford,  262. 

WAGER  POLICY.    See  Rbinsubance  1. 

WAIVER.  See  Agent;  Abbttbation  6 ;  Assessment  4 ;  Assignment  4;  Incum- 
BBANCE  1,  2,  3 ;  Otheb  Insubance  7 ;  Pbbmium  4,  6,  10 ;  PBEiaoM  Note  2 ; 
Renewal  ;  Risk  2 ;  Title  5 ;  Vacant  2. 

WATCHMAN. 

CoNSTBucnoN  as  to. 

The  condition  in  a  policy  requiring  a  watchman  to  be  kept  on  duty  during  all 
hours  of  the  night  requires  the  urc  of  only  ordinary  care  in  keepiug  a 
watchman  ;  therefore,  where  a  watchman  had  gone  around  less  than  half 
an  hour  before  the  fire,  it  was  not  prejudicial  error  to  instruct  the  jury 
that  they  should  find  for  defendant  only  in  the  event  the  loss  occurred  by 
reason  of  the  failure  to  keep  a  watchman  on  duty  at  all  hours  of  the 
night.    London  4"  Lancashire  Fire  Ins,  Co.  vs.  Gertsson,  653. 

See  Agent  3. 
WIFE.     See  Title  3,  4,  11. 


Digitized  by 


Google 


CASES  REPORTED. 

PAOB 

Adair  t«.  Southern  Mutnal  Ina.  Co Ga.  8.  C 510 

^tua  Ids.  Co.  et  al.  V8.  Ola^ow  Electric  Light  & 

Power  Co Ky.  C.  A 992 

JEtoa  life  Iup.  Co.  tb.  Smith U.  S.  C.  C.  A 36 

Alabnma  State  Mataal  Ansar.  Co.  vs.  LoDg  Clothing  & 

ShoeCo Ala.S.C.... 924 

Aloe  TB.  Miitoal  BeBenre  Fand  Life  An'n Mo.  S.  C 393 

Alter  vs.  Home  ins.  Co La.  a  C 900 

American  Credit  Indemnity  Co.  tb.  CanoUton  Furni- 
ture Mfg.  Co U.  8.  C.  C.  A . . .  «t9 

Arthur  et  al.  vs.  Palntiue  Ins.  Co.,  Limited Ore.  S.  C 545 

Atlanta  Accident  Ans'n  vs.  Alexander Ga.  S.  C ^3 

Baker  vs.  bpaulding  et  al  Vi.  8.  C 470 

Banholzer  vs.  New  York  Life  Ins.  Co Minn.  8.  C 193 

Bankers'  Ace.  Idb.  Co.  vs.  Bogers Mmn.  8.  C 156 

Barnes  vs.  Fidelity  Mut.  Life  As Vn Pa.  8.  C 664 

Bateman  vs.  Lumbermen's  Ins.  Co Pa.  8.  C 159 

Baztervs.  CoTenant  Mut  Life  Ass'n Minn.  8.  C 636 

Bayley  vs.  Employers*  Liability  Assur.  Corp Cal.  8.  C 562 

Bentley  vs.  Lumberman's  Ins.  Co Pa.  8.  C 552 

Blake  vs.  Natioual  Life  ins.  Co CaL  8.  C 858 

Boston  In«.  Co.  vs.  Globe  Fire  Ins.  Co Mass.  8.  J.  C 927 

Breedlove  vs.  Norwich  Union  Fire  Ins.  Soc Cal.  8.  C 86,  447 

British  America  Assur.  Co.  vs.  Bradford Kan.  8.  C     262 

British  America  Assur.  Co.  vs.  Cooper Col.  8.  C 950 

Brown  vn.  Equitable  AsHur.  Societv  of  U.  8  Minu.  8.  C 315,  8^3 

Brown  vs.  Greenfield  Lite  As9*n  (2  cases) Mass.  8.  J.  C » . . .  321 

Brown  vs.  United  StatCH  Casualty  Co U.  8.  C.  C 905 

Bryan  vs.  Naiional  Life  Inn.  Ash*n B.  I.  8.  C  330 

Burrus  vs.  Life  Ins.  Co.  of  Virginia N.  C.  8.  C 354 

California  8av.  BHuk  of  Sau  Diego  vs.  American  Surety 

Co.  of  New  York U.  S.  C.  C 688 

Canton  lus.  Office,  Limited,  vs.  Woodside  et  ux U.  8.  C.  C.  A 269 

Carleton  et  al.  vs  Cnina  Mutual  Ins.  Co Mass.  3.  J.  C 916 

Cames  vs.  Iowa  Traveling  Mcu'h  Ass'u Iowa  8.  C 345 

Chandler  vs.  Ins.  Co.  of  North  America Vt.  8.  C 1028 

Coleman  vs.  Retail  Lnmbei-man's  Ins.  Ass'o Minn.  8.  C 650 

Collins  V8.  North  British  A  Mercantile  In«.  Co Mich.  8.  C 80 

Connecticut  Indemnity  Abs'u  vs.  Grogan's  Adm'r Ky.  C.  A 1031 

Continental  Ins.  Co.  vs.  Anderson  et  al Ga.  8.  C 938 

Converse  vs.   Knights  Templars'  and  Masons'  Life 

Indemnity  Co U.  8.  C.  C.  A 481 

Corporation  of  London  Assur.  vs.  Paterson  et  al Ga.  8.  C 385 

Cotter  vs.  Royal  Neighbors  of  America Minn.  S.  C   6l>8 

Crawford  et  al.  vs.  Transatlantic  Fire  lus.  Co Cal.  8.  C 935 

Davis  vs.  Pioneer  Furniture  Co Wis.  S.  C 474 

Davisou  vs.  London  &  Lancashire  Fire  Ins.  Co Pa.  8.  C 162 

Dorey  vs.  Metropolitan  Life  Ins.  Co Mass.  8.  J.  C 380 

Elliott  et  al.  vs.  Merchants'  &  Bankers'  Fire  lus.  Co.. .  .Iowa  8.  C 677 

Fairfield  Packing  Co  vs.  Southern  Mat.  Fire  Ins.  Co..Pa.  8.  C 988 

Farmers'  <t  MercUanIs*  Inn.  Co.  vs.  Jensen ....  .Neb.  8.  C 366,  6«4 

Feder  et  al.  vs.  Iowa  State  I  raveling  Men's  Ass'n Iowa  8.  C 276 

Fidelity  A  Casnalty  Co.  vs.  Ballard  A  Ballard  Co Ky.  C.  A 227 

Fidelity  Mut.  Life' Ass'n  vs.  Miller U.  8.  C.  C.  A 487 

Firemans  Fund  Inn.  Co.  vs.  Pekor.— Sun  Mut.  Ins.  Co. 

vs.  Sauie Gn.  S.  C 953 

Firemaus  Fund  Ins.  Co.  vj*.  Rogers Ga.  8.  C 1025 

First  Baptist  Church  of  Jackson  vs.  Citizens'  Mat.  Fire 

lus.  Co Mich.  8.  C 165 


Digitized  by 


Google 


Oaaea  Repcnied,  1899.  1097 


Fowler  vs.  PhoDniz  Ids.  Co.  of  Hartford,  Conn Ore.  8.  C 681 

Franklin  Fire  Ins.  Co.  vs.  Hellerick  et  al Ky.  C.  A 1034 

Frast-rvB.  Hom»  Life  Ins.  Co..   ..? Vt.  8.  C 1005 

Fred  J.  Kiesel  &  Co.  vs.  San  Ins.  Office,  of  London. .  ..U.  S.  C.  C.  A 434 

Galloway  vs.  Standard  Fire  Ins.  Co W.  Va.  S.  C.  A 126 

Georgia  Home  Ids.  Co.  vs.  Allen Ala.  8.  C 199 

Gibson  Electric  Co.  vs.  L.  &  L.  &  G.  Ins.  Co N.  Y.  C.  A 629 

Ging  vs.  Travelers  Ins.  Co Minn.  S.  C 279 

Graham  vs.  Niagara  Fiie  Ins.  Co Ga.  S.  C 442 

Granger  vs.  Manchester  Fire  los.  Co Mich.  8.  C 220 

Hall  vs.  United  States  Fidelity  k  Guaranty  Co Minn.  8.  C 661 

Halsey  et  ol.  vs.  Adams  et  al N.  J.  C.  E.  A 734 

Hanovpr  Fire  Ins.  Co.  vs.  Crawford.— Crawford  vs. 

Hanover  Fire  Ins.  Co Ala.  8.  C 945 

Harvey  vs.  Detroit  Fire  &  Marine  Ins.  Co Mich.  8.  C 834 

Hilton  vs.  Phoenix  As^nr.  Co..  of  London. Me.  8.  J.  C 309 

Home  Fire  Ins.  Co.  vs.  Bernstein Neb.  8.  C 73 

Homo  Fire  Ins.  Co.  vs.  Giimey Neb.  S.  C 374 

Home  Fire  Ins.  Co.»  of  Omaha,  vs.  Deets Neb.  S.  C 63 

Home  Ins.  Co.,  of  New  York,  vs.  Mears Ky.  C.  A 342 

Home  Ins.  Co.,  of  New  York,  vs.  Peoria  A  P.  U.  By.  C0..III.  8.  C 289 

Hopkins  vs.  Northwestern  Life  Assar.  Co U.  8.  C.  C 1017 

Horton  vs.  New  York  Life  Ins.  Co Mo.  8.  C 816 

Habert  vs.  Southern  Live-Stock  Ins.  Co Ga.  8.  C 1036 

In  re  Hogan N.  D.  8.  C 620 

In  re   Mutual   Guaranty  Fire  Ins.   Co. — Alvord  vs. 

Barker  etal Iowa  8.  C 205 

Insurance  Commissioner  vs.  People's  Fire  Ins.  Co N.  H.  8.  C 931 

Jarman  vs.  Knights  Templars'  &  Masons'  Life  Indem- 
nity Co.,  of  Illinois U.  8.  C.  C 874 

John  Hancock  Mut.Life  Ins.  Co.  vs.  Sohlink Bl.  8.  C 132 

Jont-s  vs.  Preferred  Bankeru'  Life  Assur.  Co Mich.  8.  C 826 

Joye  vs.  S«»uth  Carolina  Mut.  Ins.,  Co     8.  C.8.C 549 

Kansas  Mill  Owners'  &  Mfrs'  Mut.  Fire  Ins.  Co.  vs. 

Central  Nat.  Bank  of  Ellsworth  etal Kan.  8.  C 741 

Kenton  Ins.  Co.  vs.  Odborne  et  al Ky.  C.  A 1014 

Kentucky  Cbair  Co.  vs.  Rochester  German  Ins.  Co ... .  Ky.  C  A 3fil 

Kettenring  vs.  Northwestern  Masonic  Aid  Ass'n U.  8.  C.  C  1020 

Key  vs.  National  Life  Ins.  Co Iowa  8.  C 259 

Knarston  vs.  Manhattan  Life  Ins.  Co Cal.  8.  C 466 

Lamson  Consol.  ^tore-Service  Co.  vs.  Prudential  Fire 

Ins.  Co Mass.  8.  J.  C 70 

Landes  vs.  Safety  Mutual  Fire  Ins.  Co Pa.  S.  C 664 

Lee  et  nx.  vs.  Mutual  Reserve  Fund  Life  Ass'n Va.  S.  C.  A 724 

Life  Ins.  Clearing  Co.  vs.  Altshuler Neb.  S.  C (>7 

Lippiuan  vs.  ^tna  Ins.  Co Ga.  8.  C 886 

Liverpool  &  L.  &  G.  Ins.  Co.  vs.  McNeill U.  8.  C.  C.  A 423 

London  &  L.  Fire  Ins.  Co.  vs.  Fischer U.  8.  C.  C.  A 462 

London  &  Lancashire  Fire  Ins.  Co.  vs.  Gerteson. Ky.  C.  A 6.53 

Lowenstein  vs.  Fidelity  A  Casualty  Co.  of  New  York.  .U.  8.  C.  C,  Mo 52 

Lumberman's  Mut.  Ins.  Co.  vs.  Kansas  City,  Ft.  8.  & 

M.  R.  Co Mo.  8.  C 594 

McAllaster  vs.  Niagara  Fire  Ins.  Co N.  Y.  C.  A 769 

McCarty  vs.  vew  York  Life  Ins.  Co •  Minn.  S.  C 148 

McCoy  vs.  Iowa  State  Ins.  Co Iowa  S.  C 152 

McElroy  vs.  British  America  Assur.  Co U.  S.  C.  C,  Wash .  112,  776 

McElroy  va.  John  Hancock  Mut.  Life  Ins.  Co  . . .         Md.  C.  A  22 

McGlother  vs.  Provident  Mut.  Ace.  Co U.  8.  C.  C.  A 105 

McMahoti  VH.  Sup.  Tent  Knightn  of  the  Maccabees  of 

the  World Mo.  S.  C 801 

McMaster  vs.  New  York  Life  Ins.  Co U.  8.  C.  C 960 

Malicki  vs.  Chicago  Guaranty  Fund  Life  Society Mich.  8.  C 216 

March  vs.  Metropolitan  Life  Ins.  Co  Pa.  8.  C 30 

Maryland  Home  Fire  Ins.  Co.  vs.  Kimmell Md.  C.  A 729 


Digitized  by 


Google 


1098  VoMS  Reported,  1899. 

PAes 

Meobanios'  A  Traders'  Ins.  Co.  vs.  Floyd Ky.  C.  A 33n 

Meyer-Brans  vs.  Pennsylvania  Mut.  Life  Ins.  Qo Pa.  8.  C 377 

Monroe  Building  A,  Loan  Ass'n  vs.L.A  L.  &  Q.  Ins.  Co.Ln.  8.  C 266 

Morley  vs.  Liverpool  Ah.  &Q,  Ins.  Oo Minn.  8.  C 568 

Morris  vs.  Imperial  Ins.  Oo. — Imperial  Ins.  Go.  vs. 

Morris Ga.  8.  C 40-i 

Morris  vs.  Orient  Ins.  Oo.^Drieiit  Ins.  Co.  vs.  Morris.. Ga.  8.  0  643 

Mutnal  Ben.  Life  Ins.  Co.  vs.  Dnnn Ky.  C.  A 577 

National  Firtf  Ins.  Co.  vs.  Grace Ga,  8.  C 379 

National  Life  Ass'u  of  Hartford,  Conn.  vs.  Hopkins' 

Adm'retal Vn.  8.  C.  A 717 

New  York  Life  Ins.  Co.  vs.  Davis  et  al Vh.  S.  C  A 467 

New  York  Life  Ins.  Co.  vs.  Dinplev U.  8.  C.  C.  A 527 

New  York  Life  Ins.  Co.  vs.  McMas'ter. U.  8.  C.  C.  A 698 

Norris  vs.  Hartford  Fire  Ins.  Co.  et  al s.  C.  8.  C 7i7 

Oliver  VK.  Mutnal  Life  Ins.  Co.  of  New  York Va.  8.  C.  A. 710 

Orient  Ins.  Co.  vs.  Daggs ...U.  8.  8.  C 97 

Orr  vs.  Travelers  Ins.  Co Ala.  8.  C 1022 

Palatine  Ins.  Co.  vs.  Ewing  et  al U.  8.  C.  C.  A 461 

Penn  Plate  Glass  Co.  vs.  8 pring  Garden  Ins.  Co P»u  8.  C 223 

People  vs.  Gntnd  Lodge  of  Empire  Order  of  Malnal 

Aid  of  8tate  of  New  York,  et  ul N.  Y.  C.  A 3 

Phenix  Ins.  Co.  vs.  Holcombe Neb.  8.  C 238 

PhoBiiix  Assur.  Co.  vs.  Mnnger  Improved  Cotton-Mftch. 

Mfg.  Co Tex.  8.  C 248 

Phoenix  Ins.  Co.  vs.  Hancock Cal.  8.  C 344 

Powell  vs.  Mutnal  Ben.  Life  Ins.  Co.  et  al N.  C.  8.  C 103? 

Pretzielder  vs.  Merchants'  Ins.  Co.  et  al N.  C.  8.  C 169 

Pringle  et  aL  vh.  Des  Moines  Ins.  Co Iowa  8.  C 138 

Prudential  Ins.  Co.  vs.  Leyden*s  Adm'x  Kv.  C.  A 174 

Quinsigamond  Lake  Steamboat  Co.  vs.  Insurance  Cos.Msrr.  8.  J.  C 211 

Reed  etal.  vs.  Fidelity  A  Casualty  Co.  of  N.Y...   .    ..Pa.8.C  364 

Beilly  vs.  Chicago  Guaranty  Fnnd  Life  Society Minn.  8.  C 243 

Bipsler  vs.  American  Cent.  Ins.  Co Mo.  8.  C 6l5 

Rogers  V8.  ^tna  Ins.  Co.  of  Hartford U.  8.  C.  C.  A b08 

Royal  Ins.  Co.  vs.  Vandeibilt  Ins.  Co Tenn.  8.  C 910 

Rustin  vs.  Standard  Life  &  Accident  Ins.  Co Neb.  8.  C 997 

Schonweiler  et  al.  vs.  Merchants'  Mnt.  Ins.  As<«»n 8.  D.  8.  C 541 

Sergent  v«.  Liverpool  A  London  &  Globe  Ins.  Co N.  Y.  C.  A 59 

SJinkard  vs.  Manchester  Fire  Assur.  Co Cal.  8.  C 987 

Smith  vs.  Continental  Ins.  Co Iowa  *i.  C 534 

Smith  vs.  St.  Paul  Fire  A  Marine  Ins.  Co Iowa  8.  C 371 

Springfield  Steam  Laundry  Co.  et  al.  vs.  Traders'  Ins.  Co .  Mo.  8.  C 760 

Sproul  vs.  Western  Assur.  Co Ore.  8.  C 118 

Standard  Oil  Co.  vs.  Fidelity  &  Casualty  Co Ky.  C.  A 656 

State  vs.  Lancashire  Fire  Ins.  Co Aik.  8.  C 605 

State  vs.  National  Ace.  Society  of  N.  Y Wis.  8.  C 793 

Stale  ex  rel.  Crow,  Att'y.-Gen.,  vs.  Insurance  Cos Mo.  8.  C 856 

Straker  vs.  Phenix  Ins.  Co  etal Wis.  S.  C 143 

Sun  Mutual  Ins.  Co.  et  «1.  vs.  Dudley  et  al .Ark.  8.    C 44 

Supreme  Council  Catholic  Benev.  Legion  vs.  McGin- 

ness— McGinness  vs.   Supreme  Council  Catholic 

Benev.  Legion Ohio  8.  C 303 

Supreme  Council  of  Royal  Arcanum  vs.  6raHhe4irs. Md.  C.  A 751 

Taylor  vs.  Mutual  Reserve  Fund  Life  Ass'n,  et  nl Va.  8.  0.  A 584 

Taylor  vs.  State  Ins.  Co Iowa  8.  C 338 

Teeter  vs.  United  Life  Ins.  Aps'u N.  Y.  C.  A 673 

Temperance  Mutual  Ben.  Ass'n  vs.   Home  Fri^dly 

Society  of  Baltimore,  Md..  et  al Pa.  8.  C 88 

Teutonia  Ins.  Co.  vs.  Ewing  et  al U.  8.  C.  C.  A 282 

Thames  A  Mersey  Marine  Ins.  Co.  vs.  O'Connell U.  S.  C  C.  A 1000 

Thnyer  vs.  Standard  Life  A  Ace.  Ins.  Co N.  H.  S.  C 89 

Triple  Link  Mut.  Indemnity  Ass'n  vs.  Williams Ala.  8.  C 621 

Tyler  vs.  Ideal  Ben.  Ass'n Mass.  8.  J.  C 477 


Digitized  by 


Google 


Cases  BeporUd,  1899.  1099 

{•▲as 

Union  Central  Life  Ins.  Co.  vs.  Lee Ky.  C.  A 171 

Union  Life  Ins.  Co.  of  Omaha  ts.  Haman Neb.  S.  0 8 

United  Firemen's  Ins.  Co.  vs.  Thomas U.  S.  C.  C.  A 600 

United  Secaritv  Life  Ins.  A  Trast  Co.  vs.  Ritohey ....  Pa.  S.  C  77 

United  States  Life  Ins.  Co.  vs.  Smith U.  8.  0.  0.  A 412 

Village  of  L'Anse  vs.  Fire  Ass'n  of  Philadelphia Mich  S.  C 369 

Waters  vs.  Supreme  Conclave  Knights  of  Damon Ga.  S.  C 167 

Weimer  vs.  Economic  Life  Ass'u  of  Clinton Iowa  8.  C <'59 

Western  Assur.  Co.  vs.  Ray  et  al Ky.  C.  A 326 

Western  Assnr.  Co.,  of  Toronto,  vs.  Hall  et  al Ala.  8.  C 349 

White  et  al.  vs.  lusnrance  Companies U.  t^.  C.  C 657 

Whitney  vs.  American  Ins.  Co.  et  al Cal,  S.  C 264 

Wholley  vs.  Western  Assnr.  Co Mass.  S.  J.  C 1029 

Wicking  et  al.  vs.  Citizens'  Mat.  Fire  Ins.  Co  Mich.  S.  C 230 

Wood  vs.  Massachusetts  Mat.  Ace.  Ass'n Mass.  S.  J.  C 894 

Worachek  vs.  New  Denmark  Home  Fire  Ins.  Co Wis.  8.  C 569 

Yancey  vs.  -Etna  Life  lus.  Co Ga.  8.  C 920 

LOWER  COURT  DECISIONS. 

Eugene  Ran  vs.  Westchester  Fire  Ins.  Co N.  Y.  8.  C 182 

Metzger  vs.  Cleveland  &  Adams Marion  (Ind.)  Sup.  C.  176 

MISCELLANY. 

Adkins  vs.  Globe  Fire  Ins.  Co W.  Va.  S.  C.  A 288 

American  Fire  Ins.  Co.  vs.  Landfiire  et  id. Neb.  8.  C 187 

American  Fire  Ins.  Co.  of  Phila.  vs.  Baford  &  Geofge 

Implement  Co Kan.  0.  A 91 

Atchison,  T.  AS.  F.  R.  Co.  vs.  Neet  et  al Kan.  C.  A 1H9 

Atherton  vs.  British  America  Assurance  Co Me.  8.  J.  C 96 

Barbour's  Administrator  vs.  Larue's  Assignee Ky.  C.  A 676 

Barbour's  Adm'r  vs.  Laure's  Executor Ky.  C.  A 767 

Berger  vs.  Pacific  Mut.  Lif«  Ins.  Co U.  8.  C.  C,  Mo 479 

Betts  vs.  Connecticut  Indemnity  Ass'u Conn.  8.  C.  E 943 

Boston  Marine  Ins.  Co.  vs.  Scales Tenn.  8.  C* 381 

Brady  vs.  Northwestern  Manonic  Aid  Association Pm.  8.  C  672 

Bridges  vs.  National  Union Minn.  8.  C ;j82 

Brown  vs.  Fraternal  Accident  Affs'n Utah  8.  C 1038 

Brown  vs.  Iowa  Legion  of  Honor Iowa  S.  C 286 

Brown  v«.  WeHtch<^ster  Fire  Ins.  Co Kan.  C.  A 1040 

Case  of  German  American  Title  and  Trust  Co Pa.  8.  C 576 

Cole  vs.  Manchester  Fire  Assur.  Co Pa.  S.  C 1040 

Commonwealth  vs.  Roswell Mass.  8.  J.  C 384 

Cook  vs.  Benevolent  League  of  Minn Minn.  8.  C 848 

Cronin  vs.  Vermont  Lite  Ins.  Co R.  I.  8.  C 1040 

Denton  vs.  Farmern'  Mntual  Fire  Ins.  Co Mich.  8.  C 848 

Devereanz  vs.  Insurance  Co N.  C.  8.  C 192 

Embry's  Adm'r  vs.  Hrtrris Ky.  C.  A 1039 

Enterprise  Lumber  Co.  vs.  Mundy N.  J.  S.  C 479 

Exchange  Bank  of  Macon  vs.  Loh  et  al Ga.  8.  C 186 

Fennell  vs.  Zimmerman Va.  8.  C.  A 96 

Ferris  vs.  Home  Life  Assur.  Co Mich.  S.  C 188 

Fisher  vs.  Donovan  et  al Neb.  8.  C 186 

Garber  vs.  Bressee  et  al     Va.  8.  C.  A 1038 

German  Ins.  Co.,  of  Freeport,  vs.  Frederick Neb.  8.  C 2^6 

Germania  Life  Ins.  Co.  vs.  Peetz Tex.  CCA 189 

Golden  vs.  Metropolitan  Life  Ins.  Co N.  Y.  8.  C 185 

Grand  Rapids  Fire  Ins.  Co.  vs.  Finn Ohio  8.  C.   .    .    943 

Greenwich  Ins.  Co.  vs.  Dougherty N.  J.  8.  C 3H3 

Griml^-y  vs.  Harrold  et  al  Cal.  S.  C 672 

Hadley  vs.  Provident  Savings  Life  Assur.  Society U.  S.  C  C,  Mass 188 

Hamilton  vs.  Royal  Arcanum Pa.  S.  C 189 

Hanuon  vs.  Hartford  Fire  Ins.  Co N.  Y.  S.  C 942 

Hart  vs.  National  Masonic  Accident  Ass'n Iowa  S.  C 96 

Hartford  Life  Ins.  Co.  vs.  Hyde  et  al Tenn.  S.  C 190 


Digitized  by 


Google 


1100  Com  Beparied,  1899. 


Hennan  et  al.  vs.  Katzetal Tenn.  8.  C 95 

Heydorf  T8.  Conmck Kan.  C  A 93 

Home  Fire  Ins.  Co.  vs.  Decker Neb.  8.  C 94 

Home  Fire  Ins.  Co.  vs.  Weed Neb.  a  C 92 

Home  Life  Ins.  Co.  vs.  8eibert Va.  8.  C  189 

Huesinkveld  vs.  St.  PhuI  F.  A  M.  Ins.  Co Iowa  8.  C ...  383 

Hnlton  Ts.  Patrons'  Mutual  Fire  Ins.  Co.  of  Southern 

P**nnsylvania Pa.  S.  C 572 

Ind.  Sous  &  Daughters  of  Jacob  et  al.  vs.  Henderson 

etal Miss.  8.  C 381 

Iowa  Life  Ins.  Co.  vs  Eastern  Mutual  life  Ins.  Co. . .  .N.  J.  8.  C 846 

Isaacs  vs.  Mutual  Reserve  Fund  Life  Ass'n Pa.  8.  C 383 

Jacobs  vs.  Omaha  Life  Ass'n Mo.  8.  C 190 

Jarvis  vs.  Northwestern  Mutual  Belief  Ass'n Wis.  8.  C 573 

Kansas  City  M.  &  B.  B.  Co.  vs.  Southern  Bailway 

NewsCo     Mo.S.C 767 

Kasson  vs.  Bose,  Secretary  of  State 111.  S.  C 96 

Kimbrovs.  Continental  Ins.  Co Tenn.  8.  C 187 

Knowlton  vs.  Bay  State  Beneticiary  Ass'n Mass.  S.  J.  C 92 

Knowlton  vs.  Berkshire  Health  &  Aoc.  Ass*n Mass.  S.  J.  C 92 

Lambert  vk.  Penii  Mutual  Life  Ins.  Co La.  S.  C 92 

Langworthy  vs.  C.  C.  Washburn  Flouring  Mills  Co. . . .  Minn.  8.  C 846 

Linn  vs.  N.  Y.  Life  Ins.  Co Kan.  C.  A 185 

McCarthy  vs.  Cath  >lio  Knights  Sc  Ladies  of  America. .  .Tenn.  8.  C 846 

Merchants'  Ins.  Co.  vs.  Schults Kan.  C.  A 944 

Mooteleone  vs.  Harding La.  8.  C 384 

Moore  vs.  Farmers*  Matual  Ins.  Ass'n  . .  Ga.  S.  C 575 

Morinrty  vs.  Uuited  Stites  Fire  Ins.  Co Tex.  CCA 285 

New  York  Board  of  Underwriters  vs.  Whipple  et  al. . .  .N.  Y.  8.  C 184 

Niles  vs.  Farmers'  Mut.  Fire  Ins.  Co.,  etc Mich.  8.  C 288 

Northwestern  National  Ins.  Co.  vs.  Woodward .Tex.  CCA 93 

Ordway  vs.  Chace N.  J.  Chan.  C 191 

Parish  vs.  Mutual  Bi'neflt  Life  Ins.  Co Tex.  C  C  A 285 

Pennsylvania  rlre  Ins.  Co.  vs.  Moore Tex.  C  A 672 

Phoenix  Ina  Co.  vs.  Overmau Ind.  A.  C 388 

Phoenix  Ins.  Co^  of  Hartford,  vs.  Hedriok HI.  8.  C 384 

Pittel  et  al.  vs.  Fidelity  Mut  Life  Ass'n U.  8.  C  C  A 95 

Preferred  Ace.  lus.  Co.  vs.  Barker U.  8.  C  C  A 575 

Preferred  Accident  Ins.  Co.  vs.  Gray Ala.  8.  C 942 

Price  vs.  Patrons'  &  Farmers'  Protection  Co Mo.  C  A 192 

Proctor  VR.  Georgia  Home  Ins.  Co N.  C  8.  C 1039 

Prudential  Ins.  Co.  of  America  vs.  Hum Ind.  A.  0 384 

By.  Officials*  A  Employees'  Ace.  Ass'n  vs.  Drummond .  .Neb.  S.  C 382 

Bamspeck  vh.  Pattillo Ga.  8.  C 91 

Boberts  vs.  Winton Tenn.  8.  C 91 

Sims  vs.  Mutual  Fire  Ins.  Co.  of  Town  of  La  Prairie. .  .Wis,  S.  C 381 

Smith  &  Dove  Mfg.  Co.  vs.  Travelers  Ins.  Co Mass.  S.  J.  C 1040 

State  vs.  JEtnii  Fire  Ins.  Co Ark.  S.  C 671 

State  vs.  Moore Neb.  8.  C 93 

State  ex  rel.  Fidelity  &  Casualty  Co.  vs.  Fricke,  Comm .  Wis.  8.  C 184 

State   ex  rel.  Metropolitan  Plate  Glass  Ins.  Co.  vs. 

Fricke,  Comm Wis.  8.  C 184 

Steinback  vs.  Diepenbrock  et  al N.  Y.  C  A 286 

Stockley  vs.  Thomas  etal Md.  S.  C 768 

Sun  Ins.  Office  of  London  vs.  Merz N.  J.  S.  C 845 

Supreme  Lodge  Knighta  of  Pythias  vs.  Trebbe Dl.  8.  C 574 

Swing  vs.  Mnnson Pa.  S.  C 576 

Tate  VH.  Commercial  Building  Ass'n Va.  8.  C  A 671 

Thomas  vs.  Cochran  et  al Md.  C.  A 847 

Toomey  vs.  Supreme  Lodge,  Knights  of  Pythias Mo.  8.  C 190 

Voss  VH.  Connecticut  Mui.  Lif«  lus.  Co Mich.  S.  C 185 

Washington  Life  Ins.  Co.  vs.  Gooding Tex.  CCA 286 

Wheelaud  vs.  Atwood. Pa.  8.  C ^47 

Widamau  vs.  Hubbard U.  8.  C  C,  Cal 94 


Digitized  by 


Google 


CASES  AND  AUTHORITIES  CITED. 


PAOS 

Abraham  vs.  Insurance  Co 789 

Accident  Co.  vs.  Carson 348,  993 

Accident  Co.  vs.  Gerisch 28 

Adams  vs.  Insurance  Co 544 

Aetna  Life  Ins.  Co.  vs.  France. 

299,  300,  302 

Aid  Society  vs.  O'Hara 32 

Aid  Society  vs.  White 33 

Albert  vs.  Insurance  Co 1033 

Albert  vs.  State 759 

Aldridge  vs.  Williams 607 

Alexander  vs.  Alexander 170 

Alexander  vs.  Ghiselin 26 

Alkan  vs.  Insurance  Co 507,  547 

Allemania  Fire  Ins.  Co.  vs.  Pitts. 

Exposition  Soc 169,  183 

Allen  vs.  Insurance  Co 908 

Alston  vs.  Insurance  Co 514 

Ames  vs.  Railway  Co 425,  426 

Anderson  vs.  Fitzgerald 757 

Anderson  vs.  Supreme  Council.  ..754 

Andrews  vs.  Gillespie 746 

Angell  vs.  Insurance  Co 119 

Armstrong  vs.  Agricultural  In- 
surance Co 773 

Arnold  vs.  Insurance  Co 929,  930 

Arnold  vs.  Lyman 259 

Association  vs.  Barry 83,  90.  278 

Association  vs.  Evans 692,  693 

Association  vs.  FIcklin 755.  756 

Association  vs.  Froiland 112 

Association  vs.  Gonser 307 

Association  vs.  Jones..  307,   495,   498 

Association  vs.  Kryder 708,    709 

Association  vs.  Matthews 1031 

Association  vs.  Sargeant 755 

Association  vs.  Smith 107 

Association  vs.  Tuggle 107,  112 

Association  vs.  Wickham 787 

Association  vs.  Wiswell 349 

Assurance  Co.  vs.  Burwell 697 

Assurance  Co.  vs.  Clements 127 

Assurance  Co.  vs.  Feibelman  948 

Assurance  Co.  vs.  Hocking    225 

Assurance  Co.  vs.  Norwood .  708,   709 

Assurance  Co.  vs.  Redding   203 

Assurance  Co.  vs.  Rosenthal 604 

Assurance  Co.  vs.  Williams.. 647,  891 
Assurance  Corp.  vs.  Russell . .    . .  985 

Assurance  Fund  vs.  Allen 495 

Astor  vs.  Merritt 989 

Atherton  vs.  Assurance  Co 313 

Augusta  S.  R.  Co.  vs.  Smith  & 

Kilby  Co 888 

Aveson  vs.  Kinnard 490 

Bachelor  vs.  Association 110 


PAOB 

Bacon  vs.  Accident  Association..  54 

Bacon  vs.  Association Ill,  278 

Badenfeld  vs.  Association 349 

Baer  vs.  Insurance  Co 784 

Bahr  vs.  Insurance  Co 371 

Baile  vs.  Insurance  Co 119,  125 

Bailey  vs.  Insurance  Co.313,  353,  368 

Balliet  vs.  Brown 89 

Ballou  vs.  Gile 308 

Bank  vs.  Brill 16 

Bank  vs.  Dwight 837 

Bank  vs.  Farwell 702 

Bank  vs.  Kimball 897 

Bankvs.  Loh 956 

Bank  vs.  McManigle 985 

Banking  Co.  vs.  Myer 130 

Barnum  vs.  Insurance  Co 131 

Barre  vs.  Insurance  Co 122 

Barrett  vs.  Insurance  Co 703 

Barry  vs.  Association 348 

Bateman  vs.  Bailey 490 

Baumgart  vs.  Modern  Woodmen 

of  America 146 

Baumgartel  vs.  Insurance  Co. 

854.  891 

Baxter  vs.  Insurance  Co 293,  531 

Beach  vs.  Wakefield 209.  210 

Beasley  vs.  Packing  Co 924.  925 

Beatty  vs.  Fishel 897 

Beatty  vs.  Randall 341 

Beddall  vs.  Insurance  Co 929 

Beebe  vs.  Insurance  Co 782 

Beecher  vs.  Mill  Co 209 

Benicia  Agricultural  Works  vs. 

Germania  Ins.  Co 989,  991 

Bennett  vs.  Insurance  Co... 508,  792 

Bentley  vs.  Bustard 328 

Benton  vs.  Brotherhood 346 

Berry  vs.  Indemnity  Co 691,  875 

Biddeford  Sav.  Bank  vs.  Dwell- 
ing House  Ins.  Co 313 

Bills  vs.  Insurance  Co 253 

Bish  vs.  Insurance  Co 130 

Bishop  vs.  Insurance  Co 62,  634 

Black  vs.  Insurance  Co 131 

Blackett  vs.  Assurance  Co 275 

Blake  vs.  Insurance  Co 465 

Blake  vs.  McClong 99 

Blanchard  vs.  Cooke 929 

Bloom  vs.  Insurance  Co 539 

Blossom  vs.  Insurance  Co 854 

Blumer  vs.  The  Phoenix...  145.  147 

Body  vs.  Insurance  Co 507 

Boehen  vs.  Insurance  Co 21 

Boileau  vs.   Ruthin 341 

Bond  vs.  Jay 608,  611 


Digitized  by 


Google 


1102 


Caaea  and  Authoritiea  Cited,  1899. 


FAAS 

Bonenfant  vs.  Insurance  Co 168 

Bonham  vs.  Insurance  Co 165 

Bonnert  vs.  Insurance  Co 130 

Bostwlck  vs.  Stiles 277 

Botsf ord  vs.  McLean 746 

Bourgeois  vs.  N.  W.  Nat  Ins.  Co. 

146.  147 
Bouton  vs.  Insurance  Co... 924,  925 

Boyce  vs.  Grundy 720 

Boyd  vs.  Insurance  Co 538,  539 

Boyle  vs.  Association 301 

Boyle  vs.  N.  W.  M.  R.  Ass'n 146 

Braddy  vs.  Insurance  Co 170,  351 

Brady  vs.  Association 851 

Brasswell  vs.  Insurance  Co 356 

Briggs  vs.  Insurance  Co 680 

Brink  vs.  Insurance  Co 519 

Brock  vs.  Insurance  Co 142,  540 

Brockway  vs.  Insurance  Co.. 299,  301 

Bronson's  Bx'r.  vs.  Chappell 789 

Brooks  vs.   Ancell 618 

Brown  vs.  Assurance  Corp 697 

Brown  vs.  Insurance  Co 499. 

833,  917,  1030 

Brown  vs.  McClintock 150 

Brown  vs.  Railway  Co 800 

Browning  vs.  Insurance  Co 140 

Bruner  vs.  Wheaton 824.  883 

Buckbee  vs.  Insurance  Co 333 

Burbage  vs.  Windley 1034 

Burkhard  vs.  Insurance  Co 278 

Burkheiser  vs.  Association 274 

Burlegh  vs.  Insurance  Co 492 

Burnett  vs.  Insurance  Co 241 

Burnham  vs.  Casualty  Co.. 223,  237 

Burr  vs.  Insurance  Co 372.  570 

Burritt  vs.  Insurance  Co 851 

Burt  vs.  Bowles 708.  709 

Bush  vs.  Lathrop 318 

Butero  vs.  Insurance  Co 1023 

California    Ins.    Co.    vs.    Union 

Compress  Co 292 

Cammack  vs.  Lewis 287 

Campbell  vs.  Insurance  Co — 119, 

125.  324,  757.  758,  851 

Campbell  vs.  Railway  Co 598 

Cannon  vs.  Insurance  Co 269 

Carey  vs.  Insurance  Co..372,  373, 

570,  891 
Carlln  vs.  Western  Assur.  Co...  183 

Carnes  vs.  Association 278 

Carpenter  vs.  Insurance  Co. 302,  786 

Carrigan  vs.  Insurance  Co 1009 

Carroll  vs.  City  of  Bast  St.  Louis.604 
Carrugi  vs.  Insurance  Co.646.647, 

888 

Carson  vs.  Insurance  Co 639 

Carter  vs.  Insurance  Co 531 

Carver  (E.)  Co.  vs.  Manufactur- 
ers' Ins.  Co 929 

Case  vs.  Hoffman 800 

Casey  vs.  State 608 


Casualty  Co.  vs.  Johnson 278 

Casualty  Co.  vs.  Waterman 57 

Catlin  vs.  Insurance  Co 1006 

Chadwick    vs.    Order    of    Triple 

Alliance 802 

Chase  vs.  Insurance  Co 908 

Cheeves  vs.  Anders 1034 

Cheney  vs.  Cooper 64 

Cincinnati  Ins.  Co.  vs.  Duffleld..842 
City  of  Davenport  vs.  Peoria  Ma- 
rine &  Fire  Ins.  Co 340.  936 

City  of  Lincoln   vs.   Sun   Vapor 

Street  Light  Co 439 

Claflin  vs.  Insurance  Co 684 

Claflin  vs.  System  Co 526 

Clark  vs.  Association. .  .690,  592,  593 

Clark  vs.  Higgins 929 

Clark  vs.  Insurance  Co.603.    936.   948 

Clark  vs.  Parker 372 

Cleaver  vs.  Insurance  Co 168 

Clemens  vs.  Supreme  As8embly..302 

Clement  vs.  Insurance  Co 71 

Clidero  vs.  Insurance  Co 348 

Clinton  vs.  Insurance  Co 344 

Clodfelter  vs.  Hulett 708.  709 

Clover  vs.  Greenwich  Ins.  Co... 771 
Coates.  J.  A.,  &  Sons  (Limited), 

vs.  Buck 148 

Cobb  vs.  Association 302 

Coburn  vs.  Insurance  Co 219 

Coffee  vs.  RufBn 152 

Cole  vs.  Assurance  Co 226 

Cole  vs.  Germania  Ins.  Co 147 

.Cole  vs.  Insurance  Co 110 

Coley  vs.  City  of  Statesville 169 

Com.  vs.  Biddle 603 

Com.  vs.  Wetherbee 495 

Combs  vs.  Insurance  Co 620 

Commercial  Mut  Mar.  Ins.  Co. 

vs.  Detroit  P.  &  M.  Ins.  Co..912 
Commercial  Mut.   Mar.  Ins.  Co. 

vs.  Union  Mut  Ins.  Co.  119,  786 
Commonwealth     vs.     Equitable 

Ben.  Ass'n 495,  498 

Commonwealth    vs.    Mass.    Mut 

Fire  Ins.  Co 933 

Commonwealth    vs.     Nat     Mut 

Aid  Ass'n 495 

Comstock  vs.  Davis 618 

Condon  vs.  Ass'n.. 589,  691,  592.  593 

Conlan  vs.  Roemer 152 

Connecticut  Mut   Life   Ins.   Co. 

vs.  Union  Trust  Co 499 

Considine  vs.  Insurance  Co 325 

Continental   Ins.   Co.  vs.   Aetna 

Ins.  Co 929 

Conway  vs.  Insurance  Co 198 

Cook  vs.  Insurance  Co 756 

Cooper  vs.  Insurance  Co 1030 

Copeland  vs.  Stephens 768 

Copp  vs.  The  German  Mm.  Ins. 

Co 1*5 


Digitized  by 


Google 


Otues  and  Authorities  Cited,  1899. 


1103 


PAOB 

Corey  vs.  Sherman 207,  209 

Cornell  vs.  Insurance  Co 697 

Cotten  vs.  Casualty  Co 466.  922 

Cowan  vs.  Insurance  Co 451 

Cravens  vs.  Insurance  Co.. 821,  878 

Cray  vs.  Insurance  Co 907 

Creed  vs.  Sun  Fire  Office 625 

Crocker  vs.  Hopps 26 

Croft  vs.  Insurance  Co 119,  340 

Cromwell  vs.  Insurance  Co 926 

Cronkhite  vs.  Insurance  Co 347 

Cummings  vs.  Insurance  Co 302 

Curtis  vs.  Moore 489 

Cushman  vs.  Insurance  Co.. 499,  668 

Daley  vs.  Russ 451 

Daniel  vs.  Holland 328 

Daniels  vs.  Henderson 449 

Daniels  vs.  Pratt 307 

Davidson  vs.  Assurance  Co. .  ..1030 
Davidson  vs.  Insurance  Co.  .139,  691 

Davidson  vs.  New  Orleans 101 

Davis  vs.  Insurance  Co 334 

Davis  (Jno.  R.),  Lumber  Co.  vs. 

Hartford  Fire  Ins.  Co 507 

Day  vs.  Insurance  Co 312 

Dean  vs.  Insurance  Co 937 

Dee  &  Sons  Co.  vs.  Key  City  Fire 

Ins.  Co 540 

Defendant  Co.  vs.  Farmer 301 

DeFrece  vs.  Insurance  Co 531 

DeGrove  vs.  Insurance  Co 123 

Deming  vs.  Storage  Co 397,  919 

Desmazes  vs.  Insurance  Co 127 

Devens  vs.  Insurance  Co 502 

Dibbrell  vs.  Insurance  Co 169 

Dickinson  vs.  A.  O.  U.  W 494 

Dietz  vs.  Insurance  Co 705 

Dingley  vs.  Oler 725 

Dobson  vs.  Sotheby 554 

Dohmen  vs.  Insurance  Co 571 

Dolloff  vs.  Insurance  Co 313,  684 

Donnell  vs.  Donnell 314 

Donnell  vs.  Insurance  Co 275 

Douville  vs.  Insurance  Co 394 

Dowling  vs.  Lancashire  Ins.  Co..l47 

Downer  vs.  Smith 152 

Doylng  vs.  Insurance  Co 544 

Drake's  Adm'r  vs.  Semonin 328 

Drennan  vs.  Assurance  Corp 241 

Duir  va  BfacKenzie 271,  273 

Duff  vs.  Randall 449 

Duntley  vs.  Railroad 40 

Durant  vs.  Abendroth 477 

Eagle  Fire  Co.  vs.  Globe  Loan  & 

Trust  Co 75,  239,  240 

Eames  vs.  Insurance  Co 119,  122 

Early  vs.  Insurance  Co 53,  110 

Eastern  R.   Co.  vs.   Relief  Fire 

Ins.  Co 600 

Eddy  vs.  Insurance  Co 209,  540 

Edington  vs.  Insurance  Co 302 

Edwards  vs.  Insurance  Co 697 

Eggenberger  vb.  Association 923 


PAOB 

Ehrsam   Mach.    Co.    vs.    Phenix 

Ins.  Co 267 

Eilenberger  vs.  Insurance  Co... 566 

Eiseman  vs.  Insurance  Co 164 

Engleby  vs.  Harvey 468 

English  vs.  Insurance  Co 371 

Erb  vs.  Fidelity  Insurance  Co...  140 
Erb  vs.  €rerman-Amer.  Ins.  Co..l40 
Ermentrout  vs.  Insurance  Co... 695 

ESvanbton  vs.  Gunn 490 

Everett  vs.  Insurance  Co.. 226,  1031 

Eweli  vs.  Daggs 876 

Ewiug  vs.  Hoblitzelle 8V3 

&  G.  Ins.  Co 912 

Famum  vs.  Inburance  Co 451 

Faust  vs.  Insurance  Co 475 

Fazton  vs.  Faxon 708 

Fidelity  &  Casualty  Co.  vs.  Eg- 
bert  791 

Fidelity  &  Casualty  Co.  vs.  Wa- 
terman  107,  108,  111 

Finney  vs.  Insurance  Co 345 

Fire   Ins.   Ass'n   vs.    Merchants' 

&  Miners'  Transp.  Co..292,  344 
First  Nat.  Bank  of  Kansas  vs. 
Hartford  Fire  Ins.  Co.. 757,  913 

Fisher  vs.  Insurance  Co 1033 

Fit  ton  vs.  Insurance  Co 85 

Flint  vs.   Codenasso 259 

Fonseca  vs.  Steamship  Co 897 

Ford  vs.  Insurance  Co 128 

Ford  vs.  Relief  Co 899 

Foundry  Co.  vs.  Augustine 604 

Franklin  Brass  Co.  vs.  Phoenix 

Assur.   Co 147 

Franklyn  vs.  In8uran6e  Co 620 

Freedman  vs.  Association 226 

Freedman  vs.  Insurance  Co 22o 

Freeman  vs.  Association 90 

Freeman  vs   Insurance  Co 347 

Friezen  vs.  Insurance  Co 812 

Froellch  vs.  Insurance  Co 806 

Fullam  vs.  Insurance  Co 815 

Fuller  vs.  Association 759 

Fuller  vs.  Insurance  Co 123,  703 

Gaines  vs.  Miller 559 

Ganser  vs.  Insurance  Co 603 

Gantt  vs.  Insurance  Co 912 

Geare  vs.  Insurance  Co 248 

Geib  vs.  Enterprise  Co 124 

Gelb  vs.  Insurance  Co 124,  684 

German  Ins.  Co.  vs.  Eddy 996 

Gibb  vs.  Insurance  Co 241 

Glddings  vs.  Insurance  Co 791 

Given  vs.  Rettew 208 

Goddard  vs.  Foster 739 

Goddard  vs.  Insurance  Co 253 

Gold  vs.  Insurance  Co 123,  125 

Gould  vs.  Ins.  Co 225,  226,  1030 

Grable  vs.  Insurance  Co...  140,  368 

Grace  vs.  Adams 897 

Grace  vs.  Insurance  Co..274,  431,  560 


Digitized  by 


Google 


1104 


Oaset  and  AulhorUies  OUtd,  1899. 


PAOS 

Grand  Lodge  vs.  Reneau 802 

Graves  vs.  Insurance  Co 1030 

Gray  vs.  Association 563 

Gray  vs.  Blum 855 

Green  vs.  Insurance  Co 142,  370 

Gristock  vs.  Insurance  Co... 168,  792 
Guarantee    Co.    vs.    Mechanics' 
Savings  Bank  &  Trust  Co.. 438 

Guest  vs.  Insurance  Co 547 

Haas  vs.  Insurance  Co 787 

Haight  vs.  Sexton 683 

Haines  vs.  McLaughlin 490 

Hale  vs.  Philbrick 746 

Hall  vs.  Insurance  Co 692 

Hallock  vs.  Insuran'be  Co 70 

Halpin  vs.  Insurance  Co 242 

Hamblet  vs.  Insurance  Co 502 

Hamilton  vs.  Insurance  Co 23S 

Hamlyn  vs.  Insurance  Co 278 

Hammond  vs.  Pennock 152 

Hanford  vs.  Association..  ..298,  302 
Hankins  vs.  Insurance  Co.. 507,  703 

Hanley  vs.  Association 459,  806 

Hann  vs.  National  Union 168 

Hanson  vs.  Stevenson 768 

Hardwick  vs.  Insurance  Co 125 

Harle  vs.  Insurance  Co 538 

Harnickell  vs.  Insurance  Co 262 

Harrington  vs.  Insurance  Co... 936 
Harrison  vs.  Insurance  Co. 235,  544 

Harrow  vs.   McLaughlin 16 

Hart  vs.  Association 540 

Hart  vs.  Railroad  Co 41,  599 

Hartford  Steam  Boiler  Inspec.  & 
Ins.  Co.  vs.  Lasher  Stocking 

Co : 127,  472 

Hartsock  vs.  Mort 759 

Harvey  vs.  Grand  Lodge 802 

Hatch  vs.  Bayley 897 

Hathaway  vs.  Insurance  Co 241 

Havens  vs.  Insurance  Co... 264,  646 

Hay  vs.  Insurance  Co 812 

Hayes  vs.  Insurance  Co 72,  1031 

Haynie  vs.  Indemnity  Co.. 298,  876 

Ha3rward  vs.  Insurance  Co 926 

Healey  vs.  Association 107,  112 

Heaton  vs.  Insurance  Co 72,  331 

Heebner  vs.  Insurance  Co 128 

Heimann  vs.  Insurance  Co 701 

Helme  vs.  Insurance  Co 831 

Henning  vs.  Insurance  Co 786 

Henshaw  vs.  Bissell 702 

Herbst  vs.  Lowe 148,  703 

Hermany  vs.  Ass'n 30,  492,  493 

Herndon  vs.  Triple  Alliance 703 

Hess  vs.  Association 349 

Heuer  vs.  Carmichael 210 

Heusinkveld  vs.  Ins.  Co 164,  540 

Hewlett  vs.  Home  for  Incurables.767 

Hightower  vs.  Ogletree 353 

Hill  vs.  Protection  Co 140 

Hinman  vs.  Insurance  Co 570 


Hobbs  vs.  Association 346 

Hochster  vs.  De  La  Tour 72S 

Hoffman  vs.  Insurance  Co lOOS 

Hogan  vs.  Insurance  Co 492 

Hogue  vs.  Provision  Co 317 

Hohn  vs.  Casualty  Co 2d 

Holbrook  vs.  Insurance  Co 536 

Holden  vs.  Hardy 101 

HoUey  vs.  Insurance  Co 197 

Hollis  vs.  Insurance  Co 1031 

Holmes  vs.  Insurance  Co 703 

Home  Insurance  Co.   vs.  Balti- 
more Warehouse  Co 292 

Hooper  vs.  California 104 

Hooper  vs.  Insurance  Co — 90,  929 

Hooper  vs.  Robinson 344,  930 

Hope  Oil  Mill  Compress  &  Mfg. 

Co.  vs.  Phoenix  Assur.  Go... 292 
Hopkins  vs.  Hopkins'  Adm'r....580 
Hopkins  Mfg.  Co.  vs.  Aurora  F. 

&  M.  Ins.  Co 223 

Hotchkiss  vs.  Insurance  Co 620 

Hough  vs.  Insurance  Co — 165,  293 

Howell  vs.  Shepard 837 

Hoy t  vs.  Insurance  Co 702 

Hubbard  vs.  Insurance  Co..  123,  339 
Hudson  Canal  Co.  vs.  Pennsyl- 
vania Coal  Co 709 

Hughes  vs.  Insurance  Co 66,  341 

Hunt  vs.  Rousmanier's  Adm'rs..787 

Huntington  vs.  Atrill 600 

Huoncker  vs.  Merkey 984 

Hutchcraft's  Ex'r  vs.  Ins,  Co..  1023 
Hutchinson  vs.  Insurance  Co...  72 

Hyde  vs.  Goodnow 472,  604.  852 

Hyde  vs.  Lynde 933 

Imperial  Fire  Ins.  Co.  vs.  Coos 

Co 110,  438,  456,  907 

Imperial  Marine  Ins.  Co.  vs.  Fire 

Ins.  Corp.  (1879) 929,  930 

Improvement  Co.  vs.  Munson...490 

Indemnity  Co.  vs.  Berry 691 

Indemnity  Co.  vs.  Dorgan..42,  58, 

494,  499,  999 

Ingersoll  vs.  Railway  Co 599 

Inman  vs.  Insurance  Co 697 

In  re  Equitable  R.  F.  L.  A88'n..5,  6 

In  re  McKenney 768 

In  re  Owen  and  Murvin 768 

Insurance  Co.  vs.  Akens 112 

InsuranceCo.  vs.  Allen. 324,  946,  949 

Insurance  Co.  vs.  Amos 380 

Insurance  Co.  vs.  Angel 337 

Insurance  Co.  vs.  Armstrong468,  470 
Insurance  Co.  vs.  Babcock....715,   716 

Insurance  Co.  vs.  Bachler 548 

Insurance  Co.  vs.  Badger 35S 

Insurance  Co.  vs.  Baker  130,  620 

Insurance  Co.  vs.  Bethel 140 

Insurance  Co.  vs.  Bohn 548 

Insurance  Co.  vs.  Brooks 502 

Insurance  Co.  vs.  Brovm.140,  692,  764 


Digitized  by 


Google 


Cases  and  Aidh/riliea  OUed,  1899. 


1105 


PAHS 

Insurance  Co.  vs.  Buffum 897  Insurance  Co. 

Insurance  Co.  vs.  Burroughs 84,  Insurance  Co. 

277,  278  Insurance  Co. 

Insurance  Co.  vs.Caldwell 201  Insurance  Co. 

Insurance  Co.  vs.  Callahan 663  Insurance  Co. 

Insurance  Co.  vs.  Capehart.   .   ..1031  Insurance  Co. 

Insurance  Co.  vs.  Carrugi 888  Insurance  Co. 

Insurance  Co.  vs.  Chamberlain,  Insurance  Co. 

420,  492,  494,  498,  704,  978  Insurance  Co. 

Insurance  Co.  vs.  Chestnut...  131,   136  Insurance  Co. 

Insurance  Co.  vs.  Colt 119,  936  Insurance  Co. 

Insurance  Co.  vs.  Copeland...456,  926  Insurance  Co. 

Insurance  Co.  vs.  Crandal 494  Insurance  Co. 

Insurance  Co.  vs.  Cropper. .    .    .1005  Insurance  Co. 

Insurance  Co.  vs.  Curran 603  Insurance  Co. 

Insurance  Co.  vs.  Curtis 168  Insurance  Co. 

Insurance  Co.  vs.  Cusick 566  Insurance  Co. 

Insurance  Co.  vs.  Davidson 509  Insurance  Co. 

Insurance  Co.  vs.  Downs. 656,  692,  693  Insurance  Co. 

Insurance  Co.  vs.  Duffleld 842  Insurance  Co. 

Insurance  Co.  vs.  Dunlap...54,  107  Insurance  Co. 

108,  111  Insurance  Co. 

Insurance  Co.  vs.  Barle..784,  788,  925  Insurance  Co. 

Insurance  Co.  vs.  Eggleston 925  Insurance  Co. 

Insurance  Co.  vs.  Erb 165  Insurance  Co. 

Insurance  Co.  vs.  E  wing.    ..219,  758  Insurance  Co. 

Insurance  Co.  vs.  Fahrenkrug.     .135  Insurance  Co. 

Insurance  Co.  vs.  Falrbank 75  274, 

Insurance  Co.  vs.  Fallon 376  Insurance  Co. 

Insurance  Co.  vs.  Favorite 123  Insurance  Co. 

Insurance  Co.  vs.  Fay 926  Insurance  Co. 

Insurance  Co.  vs.  Ficklin 492  Insurance  Co. 

Insurance  Co.  vs.  Fischer 420  Insurance  Co. 

Insurance  Co.  vs.  Fish 131,    186  Insurance  Co. 

Insurance  Co.  vs.  Fletcher.. . .  150,  Insurance  Co. 

418,  419  Insurance  Co. 

Insurance  Co.  vs.  Foley 219 

Insurance  Co.  vs.  Foster 513  Insurance  Co. 

Insurance  Co.  vs.  France 851  Insurance  Co. 

Insurance  Co.  vs.  Freeman. .  .329,  995  Insurance  Co. 

Insurance  Co.  vs.  French 197,   925  Insurance  Co. 

Insurance  Co.  vs.  Fricke..    ..799,  800  Insurance  Co. 

Insurance  Co.  vs.  Fromm 566  Insurance  Co. 

Insurance  Co.  vs.  Garner 624 

Insurance  Co.  vs.  Glbbs 29  Insurance  Co. 

Insurance  Co.  vs.  Gray 787  Insurance  Co. 

Insurance  Co.  vs.  Grimes 75  Insurance  Co. 

InsuranceCo.  vs.  Griswold..917,    918  Insurance  Co. 

Insurance  Co.  vs.  Gwinn 957  InsuranceCo. 

InsuranceCo.  vs.  Hamilton. 235,    544  InsuranceCo. 

Insurance  Co.  vs.  Hart 136 

Insurance  Co.  vs.  Hartwell. .  \   .  .502  Insurance  Co. 
Insurance  Co.  vs.  Hayden's  Adm'r, 

458  Insurance  Co. 

Insurance  Co.  vs.  Helduk..66,  75,  926  Insurance  Co. 

Insurance  Co.  vs.  Henderson..704,  Insurance  Co. 

706,  709  Insurance  Co. 

Insurance  Co.  vs.  Hick 455  Insurance  Co. 

Insurance  Co.  vs.  Hill 926 

InsuranceCo.  vs.  Hocking...  170,    351  InsuranceCo. 

InsuranceCo.  vs.  Hodgkins.    .   ..703  InsuranceCo. 

Insurance  Co.  vs.  Hogan 755  InsuranceCo. 

VOL.  XX VIII  -70. 


PAOK 

VS.  Holberg 241 

vs.  Holcomb 548 

vs.  Huntzinger..33,    35 

vs.  Hurd 926 

vs.  Isett 153 

vs.  Jenks 715 

vs.  Johnson 842 

vs.  Johnston 253 

vs.  Jordan 376 

vs.  Keating.    .    ..1030 

vs.  Kelly 140 

vs.  Ketterlin.  .  ..367 
vs.  Keussner.    .    ..122 

vs.  King 626 

vs.  Kinyon 604 

vs.  Klewer 502 

vs.  Langley 25 

vs.  Lester 333 

vs.  Lewis 762 

vs.  Lorenz 75 

vs.  Luchs 1034 

vs.  Lyman 709 

vs.  Lyons 926 

vs.  McAnerney.  .  .  33 
vs.  McCarthy.  .  .1023 
vs.  McClelland.     ..208 

vs.  McConkey 42, 

347,  466,  755,  913,  1023 

vs.  McCrea 785 

vs.  McGookey.695,  696 
vs.  McGregor.  .  ..130 
vs.  McLaughlin.  ..554 
vs.  McMaster.  .  ..966 
vs.  McMillan.  .  ..119 
vs.  McTague .  .  . .  302 
vs.  Mahone.302, 419, 

705 

vs.  Marple 926 

vs.  Mertz..  ..928,  929 
vs.  Miller...,  ..    ..439 

vs.  Minner 50 

vs.  Moore 499 

vs.  Mowry 646, 

707,  709 

vs.  Munns 547 

vs.  Murray 85 

vs.  Neiberger.703,    709 

vs.  Nicklas 755 

vs.  Niewedde.  .  ..548 
vs.  Norton.461, 806, 

925 
vs.  Norwood 454, 

786,  791 

vs.  Gates 926 

vs.  Olmstead..620,    621 

vs.  Palmer 185 

vs.  Paul 566 

vs.  Pearce..745,  788, 

789 

vs.  Peck 130 

vs.  Pendleton..  .  .813 
vs.  Porter 123 


Digitized  by 


Google 


1106 


Caaea  amd  AuUiarUiea  OUed,  1899. 


Insurance 
Insurance 
Insurance 
Insurance 
Insurance 
Insurance 
Insurance 

Insurance 
Insurance 
Insurance 
Insurance 
Insurance 
Insurance 
Insurance 
Insurance 
Insurance 
Insurance 
Insurance 
Insurance 
Insurance 
Insurance 
Insurance 
Insurance 
Insurance 
Insurance 
Insurance 
Insurance 
Insurance 
Insurance 

Insurance 
Insurance 
Insurance 
Insurance 
Insurance 
Insurance 
Insurance 
Insurance 
Insurance 
Insurance 
Insurance 
Insurance 
Insurance 
Insurance 
Insurance 
Insurance 
Insurance 
Insurance 
Insurance 
Insurance 
Insurance 
Insurance 
Insurance 
Insurance 
Insurance 

Insurance 
Insurance 
Insurance 
Insurance 


FAaX 

Co.  vs.  Pniett 880 

Co.  vs.  Raddln..  ..302,  851 
Co.  vs.  Randolph.  ...  42 
Co.  vs.  Raymond..   .    .604 

Co.  vs.  Read 329 

Co.  vs.  Reynolds.  .  .  .502 
Co.  vs.  Robinson....ll9, 

125,  691 

Co.  vs.  Itobison 706 

Co.  vs.  Rogers..  ..603,  604 

Co.  vs.  Rubin 502 

Co.  vs.  Ruckman  135,  505 

Co.  vs.Rudwlg 852 

Co.  vs.  Russell 705 

Co.  vs.  Ryland 733 

Co.  vs.  Sabotnick.    .   ..649 

Co.  vs.  Schaefer 287 

Co.  vs.  Scheldler.    .    ..333 

Co.  vs.  Schreck 75 

Co.  vs.  Scott 209 

Co.  vs.  Searles 446 

Co.  vs.  Selvers 123 

Co.  vs.  Shaw 786 

Co.  vs.  Shea 786 

Co.  vs.  Shryer 1031 

Co.  vs.  Simmons.  .253,  554 
Co.  vs.  Smith..  ,.  ...208 
Co.  vs.  Snowden.    .    .  .705 

Co.  vs.  Sors 1031 

Co.  vs.  Splers..228,  655, 

784,  789 

Co.  vs.  Stanton 208 

Co.  vs.  Statham.  .966,  981 

Co.  vs.  Stevens 361 

Co.  vs.  Stibbe 755 

Co.  vs.  Swank 703 

Co.  vs.  Terry 112 

Co.  vs.  Teter..    ..708,  709 

Co.  vs.  Thomas 645 

Co.  vs.  Thomson..l72,    173 

Co.  vs.  Tighe 153 

Co.  vs.  Tilley 687 

Co.  vs.  Tillis 201 

Co.  vs.  Traub 28,  351 

Co.  vs.  Tucker 1004 

Co.vs.  TTnsell 806,  820 

Co.  vs.  Vaughan.  241,  684 
Co.  vs.  Walsh..    ..603.  604 

Co.  vs.  Ward 137 

Co.  vs.  Warwick .    .    . .  127 

Co.  vs.  Watson 663 

Co.  vs.  Wattember g .  .  785 
Co.  vs.  Weides.    ..329,  684 

Co.  vs.  Werlein 904 

Co.  vs.Whitehill.    .    ..131 
Co.  vs.  Wilkinson...419, 
458,  620,  705,  787,  788.  791 

Co.  vs.  Winn 683 

Co.  vs.  Wlse..302,  499,  757 

Co.  vs.  Wiswell 347 

Co.  vs.  Wright.136.  394. 

466 


PAOS 

InsuranceCo.  VS.  Tates..    ..329.  706 
Insurance  Co.  vs.  Young..201.  204, 

924.  926 
InsuranceCo.  of  North  America 

vs.  Hibemla  Ins.  Co 929 

Insurance  Order  vs.  Lewis 496 

Jackson  vs.  Association 829 

Jackson  vs.  Casualty  Co 466 

Jackson  vs.  Insurance  Co. .  .444,  912 

Jacob  vs.  Association 298 

James  vs.  Association 765 

James  vs.  Kibler's  Adm'r 725 

Jeffries  vs.  Insurance  Co 158, 

299.  300,  302,  851 

Jenkins  vs.  Insurance  Co 766 

Jennings  vs.  Insurance  Co 908 

Jensen  vs.  McCorkell 986 

Johannes  vs.  Fire  Office 476 

Johnson  vs.  Accident  Co 999 

Johnson  vs.  Insurance  Co..  ..300,  680 

Johnstone  vs.  Milling 725 

Joliffe  vs.  Insurance  Co 926 

Jones   vs.    Insurance   Co.. 29,  72. 

420.  422 

Journsay  vs.  Brackley 768 

Kahnweiler  vs.  Insurance  Co... 693 

Kalmutz  vs.  Insurance  Co 986 

Kansas  &  B.  R.  Const  Co.  vs. 

Topeka,  S.  &  W.  R.  Co 594 

Kausal  vs.  Association 620.  705 

Keatley  vs.  Insurance  Co 668 

Keenan  vs.  Insurance  Co 539 

Kelly  vs.  Meeks 873 

Kempton  vs.  Insurance  Co 139 

Kendall's  Adm'r  vs.  Ins.  Co 701 

Kennedy  vs.  Altvater 985 

Kent  vs.  Mining  Co 209 

Kentzler  vs.  Association 28 

Kiernan  vs.  Insurance  C0....634,  925 
Kiesel,  F.  J.,  ft  Co.,  vs.  Sun  Ins. 

Office,  of  London 110 

Kimball  vs.  Insurance  Co 465 

King  vs.  Cox   (Ark.) 119 

King  vs.  Finch 128 

King  vs.  Walker 841 

Klrkland  vs.  Dryfus 1037 

Klrkman  vs.  Insurance  Co 142 

Klster  vs.  Insurance  Co 791 

Klein  vs.  Insurance  Co 124 

Knoop  vs.  Alter 904 

Knox  vs.  Insurance  Co 507 

Konrad  vs.  Casualty  Co 28 

Koshland  vs.  Insurance  Co..l24.  547 

Kraemer  vs.  Deustermann 682 

Krug  vs.  Insurance  Co 556 

Kruger  vs.  Insurance  Co... 451,  568 
Laclede   Mfg.   Co.   vs.   Hartford 

Ins.  Co 705.  706,  709 

Lakings  vs.  Insurance  Co 871 

Lamb  vs.  Bowser 603,  604 

Lamberton  vs.  Insurance  Co — 789 


Digitized  by 


Google 


Gates  and  Authorities  Cited,  1899. 


1107 


PAas 
Lancaster  Silver  Plate  Co.   vs. 

National  Fire  Ins.  Co 556 

Lane  vs.  Snow 372 

Langdon  vs.  Association 367 

Lange  vs.  Work 177 

Langworthy  vs.  Oarding 847 

Langworthy  vs.  Insurance  Co... 989 

Lauman  vs.  Railroad  Co 89 

Lee  vs.  Insurance  Co 395,  929 

Legion  of  Honor  vs.  Perry 307 

Leonard  vs.  Com 610 

Lester  vs.  Bank 209 

Lester  vs.  Webb 604 

Levie  vs.  Insurance  Co 325,  492 

Lewis  vs.  Burr 767,  768 

Lewis  vs.  Insurance  Co 72,  709 

Lightbody  vs.  Insurance  Co 936 

Lincoln  vs.  Insurance  Co 929 

Linscott  vs.  Insurance  Co 313 

Lipman  vs.  Insurance  Co 123 

Lithgow  vs.  Supreme  Tent 495 

Llttell  vs.  Nichols'  Adm'r 128 

Lockwood  vs.  Assur.  Co 242 

Lockwood  vs.  Canfleld 259 

Lockwood  vs.  Insurance  Co 186 

Lodge  vs.  Insurance  Co 140 

London  Assurance  vs.  Compan- 

hia  DeMoagens  DoBarriero, 

274,  456 

Long  V8.  Britannia  Co 470 

Long  vs.  Insurance  Co 517.  518 

Long  Island  Ins.  Co.  vs.  Great 

Western  Mfg.  Co 451 

Loomis  vs.  Insurance  Co 570 

Loud  vs.  Insurance  Co 513 

Loughridge  vs.  Association 831 

Lovejoy  vs.  U.  S 490 

Lovelace  vs.  Association 348 

Lovick  vs.  Association 356 

Low  vs.  Welch 26 

Loy  vs.  Insurance  Co 248 

Lucas  vs.  Transfer  Co 209,  210 

Lum  vs.  Insurance  Co 168 

Lumber  Co.  vs.  Thomas 603 

Lund  vs.  Inhabitants  of  Tyngs- 

borough 489 

Lungstrass  vs.  Insurance  Co... 824 

Lutz  vs.  Insurance  Co 493 

Lynch  vs.  Murphy 872,  873 

McAUaster  vs.  Insurance  Co.... 679 

McAllister  vs.  Insurance  Co 21 

McCann  vs.  Insurance  Co 119 

McCarthy  vs.  Insurance  Co... 84,  85 
McCollum  vs.  Insurance  Co.302, 1031 
McCormack  vs.  Insurance  Co... 450 

McCormick  vs.  Demary 16 

McCormlck  vs.  Insurance  Co. 

225,  226 

McCracken  vs.  Hay  ward 879 

McDougall  vs.  Society 531 

McElroy  vs.  Insurance  Co 128 


PAGB 

McFarland  vs.  Insurance  Co...  130 

McGlinchy  vs.  Casualty  Co 347 

McGourkey  vs.  Railway  Co 813 

McGowan  vs.  Insurance  Co 686 

McGurren  vs.  Garrity 87 

McKenzie  vs.  Insurance  Co 991 

McLemore  vs.  Nuckolls 341 

McMartin  vs.  Insurance  Co 540 

McMaster  vs.  Insurance  Co 965 

McNally  vs.  Insurance  Co 62 

McNeil  vs.  Bank 318 

McPherson  vs.  Foster 209 

McPike  vs.  Assurance  Co 1031 

Madden  vs.  Light  Co 593 

Magoun  vs.  Illinois  Trust  &  Sav- 
ings Bank 100 

Maier  vs.  Association....416,  418,  420 
Mallory  vs.  Insurance  Co... 347,  755 

Manning  vs.  A.  O.  U.  W 580 

Manufacturers'  Fire  &  Marine 
Ins.  Co.  vs.  Western  Assur. 

Co 912 

Manufacturing  Co.  vs.  Jones....  57 

March  vs.  Insurance  Co 493 

Marden  vs.  Insurance  Co 537 

Mareck  vs.  Association 248 

Marine  Ins.  Co.  vs.  St.  Louis  I. 

M,  &  S.  Ry.  Co 603,  604 

Markey  vs.  Insurance  Co 702 

Marthinson  vs.  Insurance  Co. 

168,  223 

Martin  vs.  Hill 151 

Martin  vs.  Insurance  Co 130 

Marvin  vs.  Insurance  Co 634, 

854,  891 

Matt  vs.  Society 208 

Matthews  vs.  Railway  Co 598 

May  vs.  Assurance  Co 115 

Mead  vs.  Insurance  Co 70 

Meadows  vs.  Insurance  Co 372 

Mears  vs.  Insurance  Co 554 

Mechanics'  &  Traders'  Ins.  Co. 
vs.  Mut.  Real  Estate  &  Build- 
ing Association 954 

Mellen  vs.  Insurance  Co 502,  926 

Mengel  vs.  Insurance  Co 32,  302 

Menk  vs.  Insurance  Co 563 

Menneiley  vs.  Assur.  Corp.... 54, 

107,  108,  111 

Mentz  vs.  Insurance  Co 225 

Mers  vs.  Insurance  Co 299,  302 

Mesterman  vs.  Insurance  Co.... 782 

Meyer  vs.  Cadwalader 490 

Meyer  vs.  Insurance  Co 333 

Michigan  Shingle  Co.  vs.  Penn. 

Fire  Ins.  Co 80 

Michigan  Shingle  Co.  vs.   State 

Invest.  &  Ins.  Co 80 

Miesell  vs.  Insurance  Co... 829,  834 

Miles  vs.  Insurance  Co 581,  851 

Milkman  vs.  Insurance  Co 332 

Miller  vs.  Insurance  Co 21,  209 


Digitized  by 


Google 


1108 


Caaea  and  AtdhorUiea  Cited,  1899« 


Mills  vs.  Insurance  Co 929 

Mining  Co.  vs.  Pield...589,  590,  593 
Minneapolis  R'w'y  vs.  Beckwith.101 
Bilnneapolis   Threshing   Mach. 

Co.  vs.  Firemen's  Ins.  Co... 988 

Minnock  vs.  Ins.  Co 168 

Mitchell  vs.  Ins.  Co.888,891,948,1031 

Moore  vs.  Bank 318,  320 

Moore  vs.  Insurance  Co 686,  854 

Moreland  vs.  Insurance  Co 343 

Morgan  vs.  Mining  Co 259 

Morris  vs.  Insurance  Co... 890,  1019 

Morrison  vs.  Insurance  Co 703 

Morrison's  Adm'r  vs.  Ins.  Co... 547 

Morrow  vs.  Insurance  Co 536 

Moulor  vs.  Insurance  Co 253, 

299,  301,  466,  498,  757,  913 
Mowrey  vs.  Insurance  Company. 332 

Murphy  vs.  Insurance  Co 458 

Murray  vs.  Insurance  Co 459 

Myers  vs.  Insurance  Co 119 

National  Bank  vs.  Insurance  Co. 

42,  274,  431,  456,  466,  966 

Nelson  vs.  Railway  Co 897 

Newark  Machine  Co.  vs.  Kenton 

Insurance  Co 123 

Newton  vs.  Miller 618 

New  York  Indians  vs.  U.  S 466 

Nichols  vs.  Insurance  Co 124 

Nickell  vs.  Insurance  Co 766 

Nimocks  vs.  Woody 356 

Northwestern  Mutual  Life  Ins. 
Co.  vs.  Ger.  Fire  Ins.  Co...  183 

Nugent  vs.  Association 321,  324 

Oakes  vs.  Insurance  Co 209 

O'Brien  vs.  Insurance  Co 168 

Omberg  vs.  Association 56 

O'Nell  vs.  Insurance  Co 209 

Oppenheimer  vs.  Express  Co 40 

Oshkosh   Gaslight   Co.    vs.   Ger- 

mania  Insurance  Co 1030 

Palmer  vs.  Association 908 

Palmer  vs.  Insurance  Co.275,458,703 

Palmer  vs.  Palmer 341 

Palmer   Savings   Bank   vs.    Ins. 

Co.  of  North  America 322 

Palmer  vs.  Sawyer 73 

Parsons  vs,  Ins.  Co 619,  620,  765 

Patten  vs.  Insurance  Co 455 

Patterson  vs.  Insurance  Co 313 

Patterson  vs.  Mills 169 

Paul  vs.  Ins.  Co.53,  107,  111,  277,  347 

Paul  vs.  Virginia 99,  603,  606 

Pearson  vs.  Carson 709 

Peatman  vs.  Power  Co 210 

Pechner  vs.  Insurance  Co 788 

Peck  vs.  Insurance  Co 837 

Peninsular  Land,  Transp.&Mfg. 

Co.  vs.  Franklin  Ins.  Co 692 

Penn  Mut.  Life  Ins.  Co.  vs.  Me- 
chanics' Sav.  Bank  &  Trust 
Co 492,  493 


Pennington  vs.  Insurance  Co 90 

Pennypacker  vs.  Insurance  Co.. 603 

People  vs.  Buchanan 740 

People  vs.  Commercial  Alliance 

Life  Insurance  Co 5 

People  vs.  Dlmlck 936 

People  vs.  Life  &  Reserve  Ass'n, 

5,  6,  7 
People    vs.    People's    Insurance 

Exchange 504,  506 

People  vs.  Security  Life  Ins.  & 

Annuity  Co 933 

Perkins  vs.  Hart 273 

Perkins  vs.  Jones 341 

Perry  vs.  Insurance  Co...  1030,  1031 

Perry  vs.  Investment  Co 909 

Phelan  vs.  Insurance  Co 531 

Phenlx  Ins.  Co.  vs.  Pennsylvania 

Co 603,  604 

Philadelphia  F.  Ass'n  vs.  People.603 

Phillips  vs.  Insurance  Co 842 

Phillips  vs.  Railway  Co 873 

Phllpott  vs.  Brown 64 

Phoenix  Ins.  Co.  vs.  Erie  A  W. 

Transp.  Co 432,  604 

Pickett  vs.  Insurance  Co.54,  107,  111 

Pierce  vs.  Insurance  Co 242 

Pindar  vs.  Insurance  Co 908 

Pitney  vs.  Insurance  Co 791 

Pittsburg,  C,  &  St  L.  Ry.  Ca  vs. 

Keokuk    &    H.    Bridge    Co. 

209,  210 

Piatt  vs.  Insurance  Co 680 

Pollock  vs.  Association 110 

Pool  vs.  Nil.  M.  Ins.  Co 147 

Potter  vs.  Insurance  Co 395,  917 

Pottsville  M.   F.   Insurance   Co. 

vs.  Horan 147 

Powers  vs.  Insurance  Co 241 

Pratt  vs.  Insurance  Co 633 

Pratt  vs.  Levan 768 

Pretzfelder  vs.  Insurance  Co 351 

Putnam  vs.  Insurance  Co 454 

Quackenbush  vs.  Railroad  Co... 800 
Qulnlan    vs.    Insurance    Co..634, 

647,  695,  696,  703,  854,  891 

Railroad  Co.  vs.  Bowser 89 

Railroad  Co.  vs.  Ellis 265,  411 

Railroad  Co.  vs.  Mathews 599 

Railroad  Co.  vs.  Matthews.    .  ..264 

Railroad  Co.  vs.  Rambo 440 

Railway  Co.  vs.  Barnes 703 

Railway  Co.  vs.  Belli  with.    .    ..708 

Railway  Co.  vs.  Coleman 759 

Railway  Co.  vs.  Jenkins 838 

Railway  Co.  vs.  Mackey 101 

Ralnger  vs.  Association 325 

Rawson  vs.  Halgh 490 

Redmon  vs.  Insurance  Co.. 219,  372 

Reed  vs.  Insurance  Co 71,  332 

Reed  vs.  Painter 878 

Reld  vs.  Insurance  Co 299 


Digitized  by 


Google 


Gates  and  Avthoritiea  Cited,  1899. 


1109 


PAOB 

Rhode  Island  National  Bank  vs. 

Chase 768 

Rhodes  vs.  Blackiston 26 

Rhorbach  vs.  Insurance  Co 908 

Rice  vs.  Cobb .842 

Richards  vs.  Insurance  Co .298 

Richardson  vs.  Insurance  Co...  53 

Riddlesbarger  vs.  Ins.  Co 128, 

691,  695,  696,  1021 

Ritch  vs.  Association 446 

Ritter  vs.  Insurance  Co 1018 

Rivaz  vs.  Gerussi 929 

Robbins  vs.  Insurance  Co 783 

Robinson  vs.  Insurance  Co 459 

Robinson  vs.  Thornton 449 

Roby  vs.  Insurance  Co 633 

Rockhold  vs.  Association 209 

Rockhold  vs.  Society 209,  307 

Rogers  vs.  Association 655 

Rogers  vs.  Insurance  Co 253 

Roller  vs.  Moore*s  Adm'r 470 

Ronald  vs.  Association 634 

Roos  vs.  Insurance  Co 268 

Roper  vs.  Lendon 697 

Ross  vs.  Insurance  Co 536 

Rosseter  vs.  Cahlman 609 

Royal  Ins.  Co.  vs.  Mclntyre 996 

Rutherford  vs.  Hamilton 873 

Rutherford  vs.  Reddens 873 

Ruthven  vs.  Insurance  Co 540 

Ryan  vs.  Insurance  Co 703 

Rynalski  vs.  Insurance  Co 692 

Salisbury  vs.  Insurance  Co 123 

Bandford  vs.  Insurance  Co 228 

Sanford  vs.  Insurance  Co 547 

Bater  vs.  Insurance  Co 340 

Savings  Inst.  vs.  Burdick 746 

Sawyer  vs.  Insurance  Co 929 

Sawyer  vs.   Prickett 703 

Schneider  vs.  Insurance  Co.277,  278 

Schomer  vs.  Insurance  Co 507 

Schultz  vs.  Insurance  Co 158 

Schumitsch  vs.  Insurance  Co . . .  570 
Schunck  vs.  Gegenseitiger  Witt- 
wen  und  Waisen  Fond 806 

Schwartzbach  vs.  Protect.  Ass' n. 563 

Scott  vs.  Allenbaugh 807 

Scottish  Amicable  Heritable  Se- 
curities Co.  vs.  Northern  As- 

sur.  Co 679 

Scudder  vs.  Bank 852 

Seamans  vs.  Loring 396 

Seitz  vs.  Refrigerating  Co 787 

Sellers  vs.  Insurance  Co 624 

Semmes  vs.  Insurance  Co 130 

Seyfarth  vs.  Railroad  Co 619 

Shakman  vs.  System  Co 526 

Shearman  vs.  Insurance  Co 202 

Sherman  vs.  Com 495 

Sherwood  vs.  Insurance  Co 696 

Short  vs.  Insurance  Co 547 

Shoup  vs.  Insurance  Co 766 


FAOB 

Sieverts  vs.  Association 346 

Silverberg  vs.  Insurance  Co 458 

Simmons  vs.  TJ.  S 490 

Simonton  vs.  Insurance  Co. 888,  891 

Sinclair  vs.  Assur.  Co 278 

Siter  vs.  Morrs 292 

Skillings  vs.  Association 307 

Slobodisky  vs.  Insurance  Co 240 

Smith  vs.  Insurance  Co..26,  123, 

514,  589,  590,  668,  686 

Snow  vs.  Carr 293 

Snow  vs.  Insurance  Co 989,  1004 

Society  vs.  Clements 691,  878 

Society  vs.  Llewellyn 301 

Society  vs.  McElroy 701 

Society  vs.  O'Hara 302 

Society  vs.  Winthrop 499 

Southard  vs.  Assurance  Co 278 

Southern  Home  Build'g  &  Loan 
Ass'n  vs.  Home  Ins.  Co. 444,  446 

Souvais  vs.  Leavitt 168 

Spare  vs.  Insurance  Co 812 

Sparks  vs.  Indemnity  Co 298 

Sparks  vs.  Knights  Templars... 495 

Speagle  vs.  Insurance  Co 948 

Speed  vs.  Hollingsworth 746 

Sperry  vs.  Insurance  Co 183 

Sproul  vs.  Insurance  Co 548 

Standard   Oil   Co.    vs.    Triumph 

Ins.  Co 502 

State  vs.  Able 873 

State  vs.  Berning 878 

State  vs.  Bronson 872 

State  vs.  Central  Ohio  Mut.  Re- 
lief Ass'n 307 

State  vs.  Herrmann 872,  873 

State  vs.  Hopkins 740 

State  vs.  Miller 873 

State  vs.  Moore 307 

State  vs.  Nichols 495 

State  vs.  People's  Mutual  Bene- 
fit Ass'n 307 

State  vs.  Phipps 871 

State  vs.  Root 797 

State  vs.  Standard  Life  Ass'n... 307 
State  Mutual  Fire  Ins.  Ass'n  vs. 

Brinkley  Stave  &  Head'g  Co.603 
Steel  vs.  Insurance  Co..l29.  131. 

274.  812,  815,  839,  1021 

Steele  vs.  Insurance  Co 692 

Steen  vs.  Insurance  Co 812 

Stemfeld  vs.  Insurance  Co 684 

Stevens  vs.  Insurance  Co 535 

St  John  vs.  Insurance  Co 907 

St.  Louis,  A.  &  T.   Ry.   Co.  vs. 

Fire  Ass'n 604 

Stocker  vs.  Association 322 

Stokel  vs.  Hejrwood 768 

Stuart  vs.  Pennis 720 

Sullivan  vs.  Insurance  Co 745 

Sullivan  vs.  Railroad  Co 720 

Summerfleld  vs.  Insurance  Co... 544 


Digitized  by 


Google 


1110 


Caae»  and  AvihmUes  died,  1899. 


rAGB 

Supreme  Council,  Order  of  Cho- 
sen Friends,  vs.  Oarrigus, 

277,  348 
Susquehanna  Mut.  Fire  Ins.  Co. 

vs.  Tunkhannock  Toy  Co 985 

Sutherland  vs.  Society 679 

Swain  vs.  Insurance  Co 647 

Swlck  vs.  Insurance  Co 758 

Tanner  vs.  Hughes 985 

Tayloe  vs.  Ins.  Co 125,  229,  695 

Taylor  vs.  Insurance  Co 926 

Temmink  vs.  Insurance  Co 745 

Terry  vs.  Society .136,  137 

Theobald  vs.  Sup.  Lodge... 495,  498 

Thomas'  Adm'r  vs.  Lewis 489 

Thompson  vs.  Ins.  Co 42,  130, 

334,  466,  706,  709,  1021 

Thompson  vs.  Lambert 208 

Thomson  vs.  Insurance  Co. 966,  988 

Tiffany  vs.  Bank 466 

Titus  vs.  Glens  Falls  Ins.  Co.. 775 
Titus  vs.  Ins.  Co.... 202,  264,  458, 

632,  763,  855,  925 

Trabue  vs.  Insurance  Co 687 

Trask  vs.  Insurance  Co 697 

Traub  vs.  Insurance  Co 618 

Trinity  College  vs.  Ins.  Co 1033 

Tripp  vs.  Insurance  Co... 334,  1013 

Trumbull  vs.  Insurance  Co 140 

Trust  Co.  vs.  Helmer 209 

Trustees  vs.  Stocker 800 

Tubbs  vs.  Insurance  Co 204,  692 

Turk  vs.  Cook 1037 

Turner  vs.  Richardson 768 

Uhrig  vs.  Insurance  Co 351 

Underwrit's  Ag'cy  vs.  Sutherlin.446 
Union  Mut  Ins.  Co.  vs.  Commer- 
cial Mut.  Mar.  Ins.  Co. 229 

Union    Nat.    Bank    vs.    German' 

Ins.  Co 708,  709 

United  States  vs.  Palmer 608 

United  States  vs.  Trans-Missouri 

Freight  Ass*n 608 

Utter  vs.  Insurance  Co...  1023,  1024 

Vangindertaelen  vs.  Ins.  Co 692 

Van  Loan  vs.  Association 123 

Van  Scholck  vs.  Ins.  Co 563 

Van  Tassel  vs.  Greenwich  Insur- 
ance Co 774 

Van  Tassel  vs.  Insurance  Co 635 

Van  Valkenburgh  vs.  Ins.  Co... 758 


Von  Borie  vs.  Insurance  Co 785 

Von  Genichtin  vs.  Insurance  Co.  142 
Wadsworth     vs.     Jewellers*     A 

Tradesmen's  Co 6 

Wainer  vs.  Insurance  Co 72,  165 

Walker  vs.  Ins.  Co 228,  635,  937 

Wall  vs.  Royal  Society 33,  691 

Walsh  vs.  Insurance  Co 634,  891 

Wamock  vs.  Davis 287 

Watkins  vs.  Rymill 40 

Weed  vs.  Ins.  Co 344,  633,  766 

Well  vs.  Insurance  Co 301 

Weisert  vs.  Muehl 580 

Welch  vs.  Insurance  Co 142,  661 

West  Coast  Lumber  Co.  vs.  State 

Inv.  &  Ins.  Co 451 

Western  vs.  Ins.  Co 472,  852 

Wheeler  vs.  Insurance  Co 1004 

White  vs.  Ashton 708 

White  vs.  Insurance  Co 878 

White  vs.  Society 492 

White  vs.  Walker 708 

Whlted  vs.  Insurance  Co 455 

Whitehurst  vs.  Insurance  Co 697 

Whitmore  vs.  Insurance  Co. 226,  985 
Whitmore  vs.  Supreme  Lodge, 

299,  302 

Wilcox  vs.  Insurance  Co 70a 

Wildey  vs.  Insurance  Co 371 

Wilkinson  vs.  Hyde 274 

Wilkinson  vs.  Insurance  Co 12S 

Williams  vs.  Association 925 

Williams  vs.  Insurance  Co....l64, 

314,  446,  513,  518 

Williamson  vs.  Association 625 

Willis  vs.  Railroad  Co 169 

Wilson  vs.  Insurance  Co 332 

Winslow  vs.  Goodwin 186 

Wlnslow  vs.  Lumber  Co 653 

Wood  vs.  Insurance  Co..507,  635.  783 

Worley  vs.  Insurance  Co 535 

Wright  vs.  Association 548 

Wylie  vs.  Coxe 720 

Yahn  vs.  City  of  Ottumwa  (la,). .440 

Teatman  vs.  Broad  well 910 

Yeaton  vs.  Fry 274,  275 

Yoe  vs.  Association 759 

Yonge  vs.   Society 936 

Yost  vs.  Insurance  Co 226 

Zalesky  vs.  Insurance  Co 679 

Zinck  vs.  Insurance  Co 164 


L 


Digitized  by 


/Google 


INDEX    OF  CASES   REPORTr:D. 


Volumes   I— VIII.   Ne^w  Series. 


Adair  ts.  Soathern  Mutual  Ins. 

Co XXVIII.,   010 

Adams  vs.  Grand  Lodge  A.  O.  U. 

W.etal TyZr. XXVI.,  634 

▲dams  vs.  New  York  Bowery  Fire 

Ins.  Co XXI.,  833 

Adams*  Adm'r  vs.  Beed  et  al XXVII.,  478 

Adams  et  al.  vs.  Northwestern  En* 

dowment  and  Legacy  Ass'n XXV.,  352 

Addis  etal.  vs.  Addis XXVI.,  636 

Adklns  vs.  Globe  Fire  Ins.  C0..XXVIII..  288 
.Stna  Ins.  Co.  vs.  Daniel  Norman. XXIV.,  611 

J&tna  Ins.  Co.  vs.  Holcomb XXV.,  833 

JBtna  Ins.Oo.  vs.MoKeman  et  al.XXVII.,  870 

MtnA  Ins.  Co.  vs.  Mol^ead  et  al XXV.,  669 

ifitna  Ins.  Co.  vs.  Meyer XXVI.,  867 

.Stna  Ins.  Co.  vs.  People's  Bank 

oIGreenvlUe XXIII..  807 

JStna  Ins.  Co.  vs.  I^ompson  et  aL  XXVII.,  742 
.£tna  Ins.  Co.  et  al.  vs.  Glas- 
gow Electric  Light  &  Power 

Co ; XXVIII.,    902 

.Stna  Ins.  Co.  et  aL  vs.  Bosenberg 

etal XXVI.,  461 

JEtna  Life  Ins.  Co.  vs.  Florida XXV.,  110 

.fitna  Life  Ins.  Co.  vs.  Herman 

B.  Vandeoar XXVII.,  481 

Mtna  Lifb  Ins.  Co.  vs.  Smith..XXVIII.,    36 

iBtna  Life  Ins.  Co.  vs.  Ward XXI.,  289 

Agnew  vs.  Fanners'  Mutual  Pro- 
tective Fire  Ins.  Cu.  of  Town 

of  Mwllna,  et  al XXVI.,  671 

Agricultural  Ins.  Co.  vs.  FritK..-XXVIL,  710 
Agricultural  Ins.  Co.  vs.  Hamilton. XXV.,  336 
Agricultural  Ins.  Co.  vs.  Morrow. XXIV.,  346 

Agricultural  Ins.  Co.  vs.  Potts XXII.,  509 

Ahlberg  et  al.  vs.  German  Ins.  Co.XXIL,  307 
Alabama    State    Mntnal    Assur. 
Co.    vs.     Long    Clothing    & 

Shoe    Co XXVIIL,    924 

Alamo  Fire  Ins.  Co.  vs.  ShacklettXXIII.,  799 
Albert  et  ux.vs.  Mutual  I  Jfe  Ins. 

Co.  of  New  York XXVII..  723 

Alexander  et  al.  vs.  Parker XXII.,  199 

Allen  vs. Massachusetts  Mnt.Acc. 

Association XXVI.,  316 

AUen  et  al.  vs. German* American 

Ins.  Co XXIII.,  378 

AUred  et  al.  vs.  Hariford  Fire  Ins. 

Co XXVI.,  828 

Aloe  vs.   Mutual  Reserve  Fund 

Life    Ass'n XXVIII.,    293 

Alspaugh  vs.  British  America 

Ins.  Co.  of  Toronto,  Can.,  et  al.XXVII..  441 
Alston  vs.  Northwestern  Live- 
stock Ins.  Co XXVII..  935 

Alston  vs.  Phenlx  Ins.  Co.  of 

Brooklyn XXVII..     77 

Alter  vs.  Home  Ins.  Co XXVIII.,   900 

American  Ace.  Co.  vs.  Carson XXV.,  786 

American  Ace.  Co.  vs.  Clubb XXV..  876 


American  Aoc  Co.  vs.Beigart XXIII.,  148 

American  Acc.Ins.  Co.  vs.Norment.XXI.,  301 
American  Building  A  Loan  Ass'n 

vs.  Farmers'  Ins.  Co XXIV.,  838 

American  Casualty  lns.A  Sec  Co. 

vs.  Arrott XXVI..  458 

American  Central  Ins.  Co.  vs. 

Bassetal XXVI..  718 

American  Central  Ins.  Co.  et  aL 

vs.  Gerhardt  W.  J.  Landau... XX VIL,  276 
American   Central    Ins.    Co.    vs. 

Heaverin XXV..  711 

Ajnerioan  Central  Ins.  Co.  vs. 

Ware  etal XXVII..  785 

American  Credit  Indemnity  Co. 

vs.  CarroUton  Furn.  Mfg.  Co.  XXVIII.,    849 

American  Credit  Indemnity  Co. vs. 

Cassard JCXV..  868 

American  Credit  Indemnity  Co.  vs. 

Woodetal XXV.,  641 

American    Employers'  Liability 

Ins.  Co.  et  al.  vs.  Fordyce  et  al.XXVI.,  461 
American  Employers'  Liability 

Ins.  Co.  vs.  Sloss  Iron  <ft  Steel 

Co XXVII.,  333 

American  Fire  Ins.  Co.  vs.  Bland. XXVI.,  925 
American  Fire  Ins.Co.  vs.Brook8 

etal XXVI.,       8 

American     Fire     Ins.     Co.     vs. 

Landfare  et   al XXVIII.,    187 

American  Fire  Ins.  Co.  vs.  Sisk. .  .XXVI.,  458 
American  Fire  Ins.  Co.  et  al.  vs. 

State XXVI.,  860 

American     Fire     Ins.     Co.     of 

Phila.  vs.   Buford  &  George 

Implement    Co XXVUl.,    21 

American  Steam  Boiler  Ins.  Co. 

V8.Chioago  Sugar  Refining  Co. XXI 1 1.,     91 

Anderson  vs.  John  Hancock  Mut. 

Litems.  Co XXVI.,  175 

Anderson   vs.  Manchester  Fire 

Assur.  Co XXIV.,  222 

Anderson   vs.  Mutual  Reserve 

Fund  Life  ASS  n XXVIL,  249 

Anderson  vs.  Supreme  Council  of 

Chosen  Friends XXIII.,  439 

Angler  etal.  vs.  Western  Assur.  Co.XXVI.,  795 
Anoka  Lumber  Co.  vs.  Fidelity  A 

Casualty  Co.  (Nelson,  Interv'r). XXV.,  241 
Ante8,GarnACo. vs. Western  Assur. 

Co XXL,  284 

Anthony  vs.  Mercantile  Mutual 

Accident  Ass'n XXIV.,  226 

Anthony  et  aL  vs.  Massachusetta 

Benefit  Ass'n XXII.,  821 

Arbuokle  vs.  Interstate  Casualty 

Co XXVI.,  925 

Armstrong  vs.  Agricultural  Ins.Co..XXI.,  431 
Armstrong  etal. vs. Western  Mfrs. 

Mut  Ins.  Co XXII.,  795 

Amfeldetal.  vs.  Guardian  Assur. 

Co. XXV..  868 


Digitized  by 


Google 


1112 


Index  of  Cases  Reported, 


Arthur  et  id.  ts.  Palatine  Ina. 

Co.,     Limited XXVni.,   640 

ArUiarholt  va.8asqaeliaiuia  Mnt. 

Fire  Ina.  Co XXIII.,  846 

Aahenfelter  Ta.  Employera'  U*. 

bilit7  Aaaar.  Oorp XXVIL,  887 

AtehiaoD,  T.  A  ft.  F.  H.  Co.  tb. 

Home  Ina.  Go XXVII.,  790 

Atchison,    T.    &   8.    F.    R.    Co. 

VB.   Neet  et  al XXVIII.,    180 

Atberton    tb.    BrltMi   America 

ABSuraoce  Co XXVIII.,     06 

Atlanta     Accideqt     Aaa'n     Vb. 

Alexander XXVIII.,     88 

Atlanta  Home  Iub.  Co.  va.  Tnllle.  .XXVI.,  76 
Attleborough  Savings  Bank  tb. 

Secnrity  Ina.  Co XXVI.,  620 

An  Bable  Lumber  Co.  ta.  Detroit 

Mfrs'.  Mut.  Fire  Ina.  Co XXI.,  311 

Bachnie7erTB.Mat.KeaerTe  Fund 

LifeABa*n XXII.,     98 

Baohmerer  tb.  Mntnal  Beaerre 

Fund  Life  ABB'n XXIII.,  619 

BaUIe  A  Co.,  Ltd.,  in  Liquidation. 

VB.  Western  Aasorance  Co.  of 

Toronto XXVI..  497 

Baker  va.  New  York  Life  Ina.  OaXX  VII.,  624 

Balcer  tb.   Spaulding  et  al XXVIII.,  470 

Baker  vs.  State  Ina.  Co XXVIL,     86 

Baker  et  al.  vs.  Insurance  Cos.. . . .  XXIV.,  612 

Baldwin  vs.  Citizens'  Ina.  Co XXVI.,  638 

Baldwin  va.  Oerman  Ina.  Co.  of 

Freeport,  111.— Same  vs.  New 

Hampshire  Fire  Ina.  Co XXVII.,  794 

Ball  vs.  Northwestern  Mutual 

Accident  Ass'n XXIII.,  448 

Bancroft  vs.  Russell XXI.,  864 

Bangor  Savings  Bank  vs.Niagara 

Fire  Ina.  Co XXIII.,  292 

Banholxer   vs.    New   York   Life 

In».     Co XXVIII.,    103 

Bank  of  Glaaco  vs.  Springfield 

Fire  <ft  Marine  Ins.  Co XXVI.,  926 

Banlcers'     Ace.     Ins.     Co.     va. 

Kogers XXVIII.,    166 

Bankers'  Life  Ass'n  vs.  Lisco XXV.,  886 

Bankers'  Ufe  Ins.  Co.  vs.  Robins 

«tal XXVIL,  287 

Barbot  vs.  Mutual  Reserve  Fund 

Life  Ass'n XXVIL,  338 

Barbour  vs.  Connecticut  Mut  Life 

Ids- Co XXI.,  384 

Barbour.  Admr.,  vs.  Conn.  Mut  Life 

Ins.  Co.  etol XXL,       3 

Barbour's      Administrator      vs. 

Larue's  Assignee XXVIIL,   676 

Barbour's    Adm'r    vs.     Laure's 

Executor XXVIIL,    767 

Bard  vs.  Penn  Mut  Fire  Ins.  Co... XXII.,  376 
Barnard  vs.  People's  Fire  Ins.  Co.  .XXVL,  406 
Barnes   vs.    Fidelity   Mut.    Life 

Ass'n XXVIIL.   664 

Barnes  vs.  Hekia  Fire  Ins.Co XXIIL,  305 

Barrett  vs.  Northwestern  Mut. 

Life  Ins.  Co XXVI.,  269 

Bartow  vs.  Northern  Ins.  Co XXVIL,  477 

Bateman  vs.  Lumbermen's  Ins. 

Co XXVIIL,    169 

Bauragart  et  al.  vs.  Modem  Work- 
men of  America XXIL,  707 

Baumgartel  vs.  Provldence-Wasli- 

iugton  Ins.  Co XXIL,  367 

Baxter  vs.  Covenant  Mut.  Life 

Ass'n XXVIIL,    636 

Bayley  vs.  Employers'    Liability 

AsHur.     Corp XXVIIL,    662 

Beak  OS  vs.  Photnix  Ins.  Co XXIV.,     37 

Bean  vs.  Travelers  Ins.Co XXL,  826 


Beatty  vs.  Mnliiial  Beaerve  Life 

Aaa'n XXVI.,  460 

Beat^  va.  Supreme  Commandery 
of  the  United  Order  of  the 
Golden  Croaa XXIL,  880 

Becker  vs.  Berlin  Benefit  Society. . .  XXI.,  180 

Becker  va.  Merchants' Mnt  In8.Oo.XXII.,  227 

Becker  va.  Minnesota  Odd  Fellows 

Mut  Ben.  Soc  et  aL XXV.,  181 

Beckett  vs.  Northwestern  Ma- 
sonic Aid  Aaa'n XXVI.,  729 

Beebe  va.  Ohio  Farmers'  Ins.  Co... XXIL,  753 

Bellevue  Roller  Mill  Co.  et  aL  va. 

London  A  L.  Fire  Ina.  Co XXIV.,  331 

Benedict  vs.  Grand  Lodge  A.O.U.  W.  XXI.,  438 

Benedix  vs.  Oerman  Ina.  Co.  of 

Freeport XXVI.,  270 

Bemamin  va.  Connecticut  Indem- 
nity Aaa'n XXIL,     75 

Bennett  VB.StPaulF.<&  M.Ina.Co.XXlII.,     78 

Bennett  va.  Van  Riper  et  al XXIIL,  302 

Bentley   vs.    Lumberman's   Ins. 

Co XXVIIL.   562 

Bentley  vs.  Standard  Fire  Ina.  Oo.  .XXV.,  760 

Benta  A  Habenicht  Liquidators 

of  the  Home  Brewing  Co.,  va. 

InsuranceCo XXIII«  160 

Berger    vs.    Pacific    Mnt.    Life 

Ins.    Co XXVIIL.    479 

Bergeron  vs.PunUco  Insurance  A 

Banking  Co. XXIL,  182 

Bergman  vs.  Ins.  Cos XXI.,  271 

Berliner  vs.  Travelers  Ina.  Co. 

(Accident) XXVIL,  841 

Berliner  va.  Travelers  Ina.  Oo. 

(Life) XXVIL.  847 

Berry  va.  American  Central  ma.  0O.XXL,  455 
Betts  vs.  Connecticut  Indem- 
nity  Ass'n XXVIIL,   918 

Bickferd  vs.  Travelers  Ins.  Co XXV.,    71 

Biermeister  A  Spicer  vs.  City  of 

London  Fire  Ins.  Co XXVIn  637 

Billings  vs.  Accident  Ina.  Oo.  of 

North  America XXL,  605 

BilllngB  vs.  German  Ins.  Co JXXL,  929 

Bishop  vs.  Agricultural  Ina.  Oo XXL,  345 

Blaokwell  vs.  Ins.  Oo. XXI..     97 

BUikevs.  Metzgar XXI.,1056 

Blalce  vs.  National  Life  Ins.  C0..XXVIII.,  358 
Bllnn  vs.  Dresden  Mutual  Fire 

Ins.  Co XXIIL,  707 

Bloom  vs.  Kitate  Ins.Co XXV.,  511 

Bole  et  al.  vs.  New  Hampshire 

Fire  Ins.  Co XXIIL,  867 

Bonanno  vs.  The  Boskenna  Bay— 

Graziano  vs.  same.— Mlrto  vs. 

Same.— Mercadante  vs.  Hame. 

— Sgobel  et  aL  vs.  Same.— Foti 

vs.  Same XXVI.,  173 

Bon  Aqua  Improvement  Co.  vs. 

Stamtard  Fire  Ins.  Co XXVL,  506 

Boren  vs.  Manhattan  Life  Ins.  Co.. XXV.,  861 
Boston  Ins.   Co.  vs.  Glot>e  Fire 

Ins.    Co XXVIIL,   927 

Boston     Marine    Ins.     Co.     vs. 

Scales XXVHL,   381 

Boston  Safe  Deposit  ^fe  Trust  Co. 

vs.  Thomas XXVII.,  839 

Boswortli  et  aL  vs.  Cleary XXI..  184 

Bottomley  vs.  Metropolitan  Life 

Ins.  Co XXVIL,  657 

Boulden  vs.  Phmnix  Ins.  Co XXIL,  176 

Boulden  vs.  Phoenix  Ins.  Co XXVI.,  461 

Bourgeois  vs.Mutual  Fire  Ins.Co.XXIII.,  299 
Bourgeois  vs.  Northwestern  Na- 
tional Ins.  Co XXIIL,  860 

Bowen  vs.  National  Life  Ass'n... .XXIIL,  200 
Bowie  vs.  Grand  Lodge  of  Legion 

of  the  West XXIIL,  225 


Digitized  by 


Google 


Index  <^  Cases  Reported, 


1113 


Bowlea  va.  Fidelity  4;  Oaaaal^ 

Ina.  Ck) XXVII..  840 

Bowman  v».  Moore XXVI.,  271 

Bowring    vs.   Providence- Waah- 

Ingtonlns-Co XXVI..  689 

Bo7d  V8.  MiaaiMiippi  Home  In8.Co.XXVI.,  532 
Boyle  et  aL   vs.   Northwestern 

Matual  Belief  Ass'n XXVI.,  768 

Boyle's  Sons  vs.  Hamburg-Bre. 

men  Fire  Ins.  Co XXIV.,  699 

Bradstaaw  et  aL  vs.  Agricultoral 

Ins.  Co. XXII.,  161 

Brady  vs.  Northwestern  Masonic 

Aid    AasoclaUon XXVIII.,   672 

Brady  vs.  Prudential  Ins.  Co XJ^IV.,  717 

Brady  vs.  United  Ldfe  Ins.  Ass'n. XXVI.,  138 
Breedlove    vs.    Norwich    Union 

Fire   Ins.    Soc XXVIII..     86 

Breedlove    vs.    Norwich    Union 

Fire   Ins.    Soc XXVIII.,   447 

Brennan  vs.  Prudential  Ins.  Co.... XXII.,  638 
Brennan   et  aL   vs.    Mississippi 

Home  Ins.  Co XXII.,  719 

Brenner  vs.  Kansas  Mutual  Life 

Ass'n XXVII.,  288 

Brew  et  aL  vs.  Clement  et  al XXI.,  513 

Bridge  vs.  Wheeler XXVI.,  269 

Bridges  vs.   National  Union XXVIII.,   382 

Brigham  et  aL  vs.  Woodetal XXI.,  461 

British  America  Assur.  Co.  vs. 

Bradford XXVIII.,   262 

British  America  Assur.  Co.  vs. 

Cooper XXVIII.,   050 

British  America  Assur.  Co.  vs. 

MUler XXVII.,  688 

British  Assurance  Co.  vs.  Cooper.. XXV.,  437 

Brook  vs.  Des  Moines  Ins.  Co XXV.,  219 

Brock  vs.  Pes  Moines  Ins.  Co. ...XX VII.,  893 
Brook  vs.  Dwelling-House  Ins.Oo.XXIV.,  464 
Brooks  vs.  Georgia  Home  Ins.  Co.  .XXV.,  719 

Brown  vs.  Cotton  &  Woolen  Manu. 

fftcturers'  Mut.  Ins.  Co XXI.,  862 

Brown  vs.  Equitable  Assur.  So- 
ciety of   0.   S.  .• XXVIII.,   316 

Brown  vs.  Ekiultable  .Vssur.  So- 
ciety of  U.   S XXVIII..    843 

Brown  vs.  Franklin  Mut. F.I n8.Co.XX v.,  680 

Brown    vs.    Fraternal    Accident 

Ass'n XXVIIL,  1038 

Brown      vs.      Greenfield      Life 

Ass'n   (2   cases) XXVIII.,   321 

Brown  vs.  Iowa  Legion  of  HonorXXVIII.,    286 

Brown  vs.  Palatine  Ins.  Co XXV.,  812 

Brown  vs.  United  States  Casu- 
alty   Co XXVIII.,   900 

Brown    vs.     Westchester    Fire 

Ins.    Co XXVIII..  1040 

Brown  et  ux.  vs.  United  »tates 

Casualty  Co XXVTL,  961 

Bryan  vs.  Nat.  Life  Ins.  Ass'n.XXVIII.,    330 

Buick  etaL  vs.  Mechanics'  Ins.  Co.lCXIV.,  375 

BuUman  vs.  Insurance  Companies. XXI I..  668 

Burke  vs.  Prudential  Ins.  Co XXII.,  636 

Burkhelser  vs.  Mutual  Accident 

Ass'n  of  the  Northwest XXI IT.,  762 

Burlington  Ins.  Co.  vs.  Brockway...XXI.,  624 

Burlington  Ins.  Co.  vs.  Campbell 

eta! XXIV.,  379 

Burlington  Ins.  Co.  vs.  Kennerly..XXV.,     40 

Burlington  Ins.  Co.  vs.  Lowery XXV.,  610 

Burlington  Ins.  Co.  vs.  Ross XXI.,  799 

Burlington  Ins.  Co.  vs.  Threlkeld..XXV..     32 

Burlington  Voluntary  Relief  De- 

partment  of  CUL,  B.  &  Q.  R.R. 

Co.  vs.  White XXVI.,  224 

Bnrmood  vs.  Farmers'  Union  Ins. 

Co XXIV.,   308 


Bnmam  et  aL  vs.  White XXII.,  688 

Burner's  Adm'r  vs.  German- 
American  Ins.  Co XXVII.,  732 

Bnmham  vs.  Royal  Ins.  Co XXVII.,  928 

Bnmham  et  aL  vs.  Interstate 

Casualty  Co.  of  New  York.... XX VI I.,  688 

Bums  et  al.  vs.  Grand  Lodge  A. 

O.  U.  W XXVI.,  730 

Burr  vs.  German  Ins  Co XXIII.,  161 

Burrows  vs.  McCalley XXVII.,  479 

Burrus  vs.  Life 'Ins.  Co.  of  Va.XXVIII.,  354 
Butero  vs.  Travelers  Accident 

Ins.  Co XXVI..  806 

Button  vs.  American  Mutual  Acci- 

dent  Association XXV.,  464 

Caledonian  Ins.  Co.  vs.  Cooke.... XX VI I.,  318 
Caledonian  Ins.  Co.  vs.  Tranb  et  al.XXV.,  791 
Caledonian  Ins.Co.vs.Traub  etal.XXVII.,  498 
California   Sav.    Bank,    of   San 

Diego   vs.    American   Surety 

Co.   of  New   York XXVIIL,   688 

Canfleld  vs.  Great  Camp  of  Knights 

of  the  Maccabees XXT..     22 

Cannon  vs.  Home  Ins.  Co XXVI.,  787 

Canton  Ins.  Office.  Limited,  vs. 

Woodslde   et   ux XXVIII.,   269 

Capital  City  Ins.  Co.  vs.  Antrey...XXVI.,  686 
Capital  City  Ins.  Co.  vs.  Caldwell 

etal XXL,  776 

Capital  Ins.  Co.  vs.  Bank  of  Blue 

Mound XXI.,   162 

Capital  Ins.  Co.  vs.  Bank  of  Pleas- 

anton XXL,  619 

Capital  Ins.  Co.  vs.  Bank  of  Pleas- 

anton XXII.,  861 

Capital  Ins.  Co.  vs.  Wallace XXL,  516 

Capital  Ins.  Co.  vs.  WaUace. XXI I.,  397 

Caplis  vs.  American  Fire  Ins.  Co..  XXIV.,  561 
Carberry  &  Hodgson  vs.  German 

Ins.  Co XXIIL,  187 

Carey  vs.  AUemanla  Fire  Ins.  Co. 

of  Pittsburg XXV.,  137 

Carey  vs.  Farmers'  &  Merchants' 

Ins.  Co XXrV.,  848 

Carey  vs.Oerman-Amer.Ins.Co... XXIIL,  128 
Carey  vs.  Liverpool  &  London  A 

Globe  Ins.  Co.— First  National 

Bank  vs.  Same XXV.,  566 

Carleton  et  al.  vs.  China  Mu- 
tual Ins.   Co XXVIIL,  916 

Carlson  vs.  Presbyterian  Board  of 

Relief  for  Disabled  Ministers 

etal XXVI.,  731 

Carmlen  et  aL  vs.  Cornell  et  al. . .  .XXVI.,  648 
Games     vs.      Iowa     Traveling 

Men's    Ass'n XXVIII.,   345 

Carpenter  vs.  Allemania  Fire  Ins. 

Co XXIL,  634 

Carpenter  vs.  United  States  Life 

Ins.  Co XXIIL.  497 

Carpenter  et  al.  vs.  American  Acci- 
dent Co XXV.,  548 

Carpenter  etal. vs.  German-Amer- 
ican Ins.  Co XXIL,     67 

Case  of  Charter  Oak  Life  Ins.  Co.  .XXVL,  634 
Case  of  German  American  Title 

and  Trust   Co XXVIIL,   576 

Case  of  Knoedler's  Estate XXIIL,  160 

Case  of  the  Ontario XXVL,  176 

Cassa  Marittima  vs  Phcenix  Ins.Co.XXI.,  449 
Catholic  Knights  of  America  vs. 

Kuhn XXI.,1013 

Cerys  vs.  State  Ins.  Co.  of  Des 

Moines,  Iowa XXVIL,  258 

Chalaron  vs.    Inaurance   Co.  of 

North  America XXVL,  466 

Chambers  vs.  Northwestern  Mut. 

Lifelns.Co XXV..  766 


Digitized  by 


Google 


IIU 


Index  of  Cases  Reported. 


Chamller  vs.  Ids.  Go.  of  North 

Amerlcm XXVIII.,1028 

Cluuidot  et  aL  vs.  Amertoui  Fire 

Ins.  Co XXIL,  425 

Charch  Ti.  Charoh XXVII-,  882 

ClieeTM  vs.  Anders XXIII..  898 

Cbeeve*  vs.  Anders XXIV.,  160 

Chicago  Soirar  Refinery  Co.  vs.  Am. 

8teamBoUerCo XXI.,     69 

ChickMaw  County  Mntojil  Fire 

Ine.  Co.  ve.  WeUer XXVI.,  780 

China  Muto*]  Ins.  Co.  TB.  Ward.. XXIII.,  820 
Christian  et  al.  vs.  Connectioat 

Hat.  Ufe  Ins.  Co XXVII..  968 

Christian  etaLvs.Nlagara  Ins. Co.XXIII.,  851 
Chnrch  of  St.  George  vs.  San  Fire 

Ofllce XXIL.  789 

Cltlxenn'  Ins.  Oo.  of  PUtsborgTS. 

Bland XXVI.,  615 

Claflln  et  al.  vs.  United  SUtes 

CriMlit  System  Co XXV.,  524 

Clark  vs.  Reis,  Treasarer XXVI.,  368 

Clark  vs.  Svea  Fire  Ins.  Co XXIII..  876 

Clark  et  aL  vs.  Western  Assar.  Co    XXI.,  281 

Clarke  vs.  Bwartsenberg  et  al XXVI.,  521 

Cleroans  vs.  Sap.  Ass*y  Royal  Soo. 

of  GoodFellows XXL.  856 

Clement  et  aL  vs.  New  York  Life 

Ins.  Co XXVII.,  827 

Clifton  Coal  Co.vs.8cottish  Union 

<&  National  Ins.  Co XXVI..1007 

dnbb  vs.  American  Accident  Co.— 

American  Ace.  Co.  vs.  Clabb . ..XXV.,  876 
Coats  vs.  West  Coast  F.AM.  Ins.  Co..  XXL,1049 
Cobb  vs.  Preferred  Mat.  Aco.  Ass'n 

et    aL— Preferred    Mat.    Aoc. 

Ass'n  et  al.  vs.  Cobb XXV.,     59 

Cobbey  vs.  Borland  et  al XXVL,  458 

Oobum  et  aLvs.  Life  Indemnity  A 

Investment  Co XXIL,  802 

Cochran  vs.  London  Assurance 

Corporation XXVL.  927 

Cochran  etaL  vs.  Mutual  Life  Ins. 

Co XXVI..  661 

Codigan  Transit  Co.vs.The  MiOesticXX V..  800 
Colby  vs.  Cedar  Rapids  Ins.  Co... XXIV.,  695 
Colby  vs.  Life  Indemnity  A  In. 

vestment  Co XXUL,  675 

Colby  vs.  Parkersburg  Ins.  Co XXIL.  460 

Cole    vs.    MsDcbpster    Fire    .Vs- 

wir.    Co XXVIII.,  1010 

Coleman     vs.     Retail     Lumber- 

rann's  Ins.   Ass'n XXVIIL,   650 

Coleman  et  aL  vs.  New  Orleans  Ins. 

Co XXL.  769 

Coles  vs.  Jefferson  Ins.  Co XXV..  247 

Collins  vs.  Bankers'  Ace  Ins.  Co. 

«tal XXV..  228 

Collins   vs.    London   Assurance 

Corporation XX IV..  668 

Collins  vs.  North  BrlUsh& Mer- 
cantile   Ins.    Co XXVIIL,     80 

Commercial  Bank  vs.  Firemen's 

Ins.  Co XXIIL.  543 

Commercial    Fire    Ins.   Co.  vs. 

Morris  etal XXVL,  682 

Commercial  Travelers'  Mut.  Ace. 

Ass'n  of  America  vs.  Fulton 

etal XXVL.  665 

Commercial  Union  Assur.  Co.  vs. 

Meyer XXVI..  460 

Commercial  Union  Assur.  Co.  vs. 

Norwood XXVL,  177 

Commercial  Union  Ins.  Co.  vs. 

Dunbar ......XXIIL,  800 

Commonwealth  vs.  Andrews XXIIL,     65 

Commonwealth  vs.  Momingstar.... XXL.  88 
Commonwealth  vs.  Provident  Bi- 
cycle Ass'n XXVL,  829 


Commonwealth  vs.  Reinoehl XXVT.,  287 

Commonwealth  vs.   Boswell XXVIIL.   884 

Commonwealtli  vs.  Vrooman XXIV..  400 

CommonwealtJi  ex  reL  Rlrkpat. 

rick,    Attomey-QeneraL    vs. 

American    lire     Ins.    Co.— 

Appeal  of  LitUe XXIII..  789 

Commonwealth  ex  reL  Williams 

vs.  Provident  Life  Ass'n XXIV..  238 

Commonwealth  Mut.  Fire  Ins. 

Co.vs.Wo«l XXVIL.  935 

Companhia  de  Moagens  do  Barri- 

ero  vs.  liondon  Assurance  Co. 

and  Mannheim  Ins.  Co XXIL.  717 

Connecticut   Fire   Ina.    Co.  vs. 

HaroUton XXIII..  241 

Connecticut  Fire  Ins.   Co.    vs. 

8miTh XXVI..  029 

Connecticut  Fire  Ins.  Ca  vs.  Tilley.XXI..  658 
Connecticut     Indemnity     Ass'n 

vs.   Grogan's   Adm'r XXVIIL.  1031 

Coanectlcat  MvrtMA  Ute  Im.  C©l _ 

vs.  McWhlrter XXV.,  721 

Continental  Ins.  Co.  vs.  JEtna  Ins. 

Co XXII..  501 

Continental  Ins.  Co.  vs.  Ander- 
son  et   al XXVIIL.   938 

Continental  Ins.  Co.  vs.  Board  of 

Fire    Underwriters    of    the 

Pacific  etal XXIV..  561 

Continental  Ins.  Co.  vs.  Chase  et  aLXXV..  398 

Continental  Ins.  Co.  vs.  Chew XXVI..  464 

Continental  Ins.  Co.  vs.  H.  M. 

Loud  <ft  Sons' Lumber  Co XXIIL.  729 

Continental  Ins.  Co.  vs.  Rlggen 

etal XXVI..  590 

Continental  Ins.  Co.  vs.  Ward XXIL.  373 

Converse  vs.  Knighu    Templars* 

and    Masons'  Life  indemnity 

1V> XXVIIL.   481 

Conway  vs.  Phouiix  Mutual  Life 

Ins:  Co XXIIL.  281 

Cook  vs.   Benevolent  League  of 

Minn XXVIIL,   84S 

Cooledge  vs.  Continental  Ins.  Co.. XXVL.  730 
Cooper  vs.  Insurance  Co.  of  State 

cwfPa XXVI.,  985 

Cooper  va.  United  States  Mut.  Ben. 

AasociaUon XXL.  665 

Copeland  vs.  Phoenix  Ins.  Co XXIL.  224 

Copeland  vs.  Western  Assur.  Co.. XXIV..  559 
Corbett vs.Sprlng Garden  Ina.Co.XXVII..  606 

Corey  et  al.  vs.  Sherman  et  al XXVL.  365 

Corkery  vs.  i^ecurity  Fire  Ins.  Co.XXVI.,  331 
Cornell  vs.  Tiverton  A  L.  C.  Mut. 

Fire  Ins.  Co XXVL.  520 

Comwell  vs.  Fraternal  Accident 

Aas'n  of  America XXVIL.    90 

Corporation    of    London    Assur. 

vs.   Paterson   et  al XXVIIL.   3S5 

Cotter  vs.    Royal   Neighbors  of 

America XXVIIL.   66S 

Couadeau  vs.  American  Accident 

Co XXIIL.  344 

Covenant  Mut.  Ben.  Ass'n  vs. 

Sears  etal XXVT.,  108 

Cowartvs.  Capital  City  Ins.  C0...XXVII.,  246 

Craig  vs.  Continental  Ins.Ca XXL.  127 

Crawford  et  al.  vs.  Transatlan- 
tic Fire  Ins.   Co XXVIIL,  985 

Creed  etal.vs.  Sun  Fire  Oflioe....2JUIl..  461 
Creseent  Ins.  Co.  vs.  Vioksburg 

Y.  A  8.  R.  Packet  Co. XXIL,  748 

Crew.Levick  Co.  vs.  British  A 

Foreign  Marine  Ins.  Co..  Ltd.XXVII.,  554 

CriswellVB.  RUey XXL.  763 

CrlsweUvs.  RUey XXIL.  319 

Crittenden  vs.  Springfield  Fire  A 

Marine  Ina.  dto XXI..  726 


Digitized  by 


Google 


Index  of  Caaes  Heported. 


1115 


CroniD   vs.    Vermont   Life   Ini. 

Co XXVIII.,  1040 

Croea  vs.  National  Fire  Ins.  Co XXI.,  571 

Grotty  vs.  Union  Mat  Life  Ins.  Co.. XXI.,  645 
Crown  Point  Iron  Co.  vs.  Ini*.  Cos.. . XXL.     31 

Crutohfield  vs.  Bailey XXVI.,  463 

Conynsvs.  Onenther XXIL,  239 

Cnmow  vs.  Phcenix  Ins.  Co XX III.,  143 

Cnrtiss  vs.  iEtna  Life  Ins.  Co XXVIL,  646 

Onshlngr  et  al.  vs.  Williamsbargli 

City  Fire  Ins.  Co XXL.  934 

Cnshman  et  al.  vs.  New  England 

Fire  Ins.  Co XXIIL,     41 

Cyrenins  vs.  Mntnal  Life  Ins.  Co.. XXIV.,  554 

Dade  vs.  >£tna  Ins.  Co XXIL.  874 

Daggs  vs.  Orient  Ins.  Co XXVL,     67 

Bailey  vs.  Preferred  Mass.  Mut. 

Accident  ASH'n XXIV.,     27 

Dale  et  aL  vs.  Continental  Ins.  Co. .  XXV.,  10 
Daniher  vs.  Grand  Lodge  A.O.  U. 

W XXIIL,  830 

Dangherty  vs.  Knights  of  Pythias.XXVL,  460 

David  vs.  Oakland  Home  Ins.  C0..XXIV..  348 
Davis  vs.  iEtna  Mutual  Fire  Ins. 

Co XXVIL.  549 

Davis  vs.  Anchor  Mut.  Fire  Ins.  Co.XXV.,  299 
Davis  vs.  Atlas  Assurance  Co.. ..  XXVIL,  463 

Davis  vs.  Imperial  Ins.  Co XXVIL,  478 

Davis  vs.  Phoenix  Ins.  Co XXV.,  676 

Davis  vs.  Pioneer  Furniture  Co.. XX VIII. ,  474 
Davis  &  Co.  vs.  Insurance  Co.  ofi 

Nortli  America XXVIL,  184 

Davis  Lumber  Co.vs.Home  Ins.Co.XX  VL,  925 
Davison   vs.    London   &   Lanca- 

shlrp   Fire  Ins.   Co XXVIII.,    152 

Deardorff  vs.  Guaranty  Mut.  Aoc 

Association XXL,  667 

De  Frece  vs.  National  Life  Ins.  Co.XXIL.  112 

Do  Jemette  vs.Fldellty  A  Casualty 

Co XXV.,  815 

Delaware  Farmers*  Mut.  Fire  Ins. 

Co.  etc.  vs.  Wagner XXIV.,  237 

Demlng  vs.  8np.  Lodge  Knights  of 

Pythias  of  ttie  World XXIL,  606 

Denton    vs.     Farmers'    Mutual 

Fire    Ins.    Co XXVIII..  848 

Des  Moines  Ice  Co.  vs.  Niagara 

Fire  Ins.  Co XXVL,  878 

Des  Moi  nes  Life  A  ss'n  vs.  Owen .  XXVIL,  1 72 
Detroit  Mfg.  Mut.  vs.  MerriU  et  al.XXI V.,     68 

Devereaux  vs.  Insurance  Co... XX VIII.,  192 
De  Witt  vs.  Home  Forum  Benefit 

Order XXVIL,  269 

Deyo  et  aL  vs.  The  Oswego  et  al. . .  XXVL,  172 
Diamond  Plate  Glass  Co.  vs.  Min- 
neapolis Mut.  Fire  Ins.  Co XXIL,  659 

Dlhbrell  et  al.  vs.  Georgia  Home 

Ins.  Co „ XXL,  736 

Dick  et  al.  vs.  Equitable  Fire  & 

Marine  Ins.  Co.  et  al XXV.,  449 

Dlckerman  vs.  Vermont  Mutual 

Fire XXIV.,  472 

Dickinson  vs.  Grand  Lodge  A.  O. 

U.W XXIIL,  863 

Diffenbaugh  vs.  nnion  Fire  Ins. 

Co.  of  San  Francisco XXIL,  79 

Dlshong  vs.  Iowa  Life  A  Endow. 

ment  Association XXVL,  366 

Dixon  vs.  National  Life  Ins.  Co... XXVL,  776 
Dixon  vs.  Order  of  Railway  Con. 

ductors XXL,  690 

Dobyns  vs.Bay  State  Beneficiary 

Ass'n XXVIL,  762 

Dodd  vs.  Home  Mut.  Ins.  Co XXL,  362 

Dodd  vs.  Home  Mut.  Ins.  Co.,  re. 

hearing XXL,  359 

Dodge  vs.  Boston  Marine  Ins.  C0.XXIIL,  466 


Dodge  vs.  Hamburg  Bremen  Fire 

ins.  Co XXVL,  256 

Dohmen  Co..  Limited,  vs.  Nlag. 

ara  Fire  Ins.  Co.  of  New  Yoric.XXVIL,  867 
Donald  vs.  Chicago,  B.  &  Q.  By.Co.XXI V.,  640 
Donaldson  vs.  8an  Mut.  Ins.  Co. . . .  XXV.,  277 

Donnell  vs.Donnell  et  al XXIV.,  371 

Donogh  vs.  Farmers'  Fire  Ins.  Co.. XXV.,  472 
D'Orlu  vs.Bankers'  <&  Merchants' 

Mut.  Life  Ass'n XXVL,  362 

Dor(>y     vs.     Metropolitan     Life 

Ins,   Co XXVIIL,    380 

Dorsey  vs.  Fidelity  &  Casualty  Co.XXVL,  462 
Dotigherty  vs.  Pacific  Mut.  Life 

Ins.  Co XXIL,  729 

Douglass  vs.  Parker XXIL,  714 

Douglass  vs.  Phoenix  Ins.  Co XXIL,  561 

Dover  Glass  Works  vs.  American 

Fire  Ins.  Co XXIV.,     12 

DowUngetal.Vb. Lancashire  Ins.Co. XX v.,  430 
Doying  et  at  vs.  Broadway  Ins.Co.XXIIL,  394 
Dryer  vs.  Security  Fire  Ins.  Co.. ..XXIV.,  541 
Duncan  vs.  New  York  Mut.  Ins.Oo.XXL,  960 
Duncan  vs.  New  York  Mut  Ins. Co.XXIL,  526 
Duncan  vs.  Preferred  Mut.  Aco. 

Ass'n XXVL,  866 

Dunham  etal.  vs.  Morse XXIL,  793 

Dupuy  vs.  Delaware  Ins.  Co XXIV.,  161 

Durkee  vs.  India  Mutual  Ins.  Co. .  XXIIL,  35 
DwelUng-Honse     Ins.     Co.    vs. 

Brewster XXTV.,  284 

Dwelllng-House  Ins.Co.vs.DowdallXXV.,  267 
Dwelling.House  Ins.  Co.  vs.  Gould.. XXL,  535 
Dwelling.  House  Ins.  Co.  vs.  John- 

sonet  al XXL,  911 

Dwelling.House  Ins.  Co.  vs.  John. 

stonetal XXL,  849 

Dwelling.House  Ins.  Co.  vs.  Kan- 

sas  Loan  A  Trust  Co XXVL,  60S 

Dwelling.House  Ins.  Co.  vs.  SnydorXXV.,  715 
Dwelling.House  Ins.  Co.  vs.  Welkel.XXL,  219 
Eagan  vs.  Oakland  Home  Ins.  Co.. XXV.,  534 
Eagle   Fire  vs.  Globe  Loan  A 

Trust  Co XXIV.,  615 

Early  vs.  Standard  Life  &  Aod. 

dentins.  Co XXVL,  820 

Earnshaw  vs.  California  Ins.  Co.. XXVL,  116 
Easley  vs.  New  Zeahuid  Ins.  Co. XXVIL,  289 
Easley  vs.  Valley  Mut.  Life  Ass'n.XXIV.,  458 
East  Texas  Fire  Ins.Co.vs.Crawfor«lXXI.,  39 
East  Texas  Fire  Ins.Co.vs.Fllppln  XXII  I.,  219 
EastTexas  Fire  Ins.  Co.vs.HarrisXXIIL,  552 
East    Texas  Fire  Ins.  Co.  vs. 

Kempner XXIIL,  549 

East  Texas  Fire  Ins.Co.vs.  Perkey.XXVL,  53 
Eaton  vs.  Atlas  Accident  Ins.  Co.XXVL,  677 
Eberman     vs.    American     Fire 

Ins.  Co XXIV..  160 

Eddy  vs.  Insurance  Co XXIV.,       8 

Edwards  et  al.  vs.  Arnuette  ( Agrl. 

cultural  Ins.  Co.  Garnishee).. .XXIV.,  290 
Egan  vs.  Westchester  Fire  Ins.  Co.XXV.,  861 

Ehrllch  vs.  ^tna  Life  Ins.  Co XXL.  100 

Ehrsam  Mach.   Co.  vs.   Phenix 

Ins.  Co XXIV.,  816 

Ellerbe  vs.  Barney XXIIL,  356 

EUerbevs.  Faust XXIIL.  808 

Ellerbee,    Supt.    Insurance,    vs. 

U  nlted  Masonic  Benefit  A  ss'n. 

(Cannon  etaL  Interveners) XXIL,  445 

Elliott  et  al.  vs.  Merchants'  & 

Bankers'    Fire   Ins.    Co XXVIIL,   677 

EUls  vs.  Massachusetts  Mut.  Life 

Ins.  Co XXVL,     97 

Elmondorph  vs.  Citizens'   Mut. 

Fire  Ins.  Co XXIL,  618 

Embry's  Adm'r  vs.  Harris XXVIIL,  1030 


Digitized  by 


Google 


1116 


Indfx  of  Cases  Beparied. 


Emifh  Ti.  state  Ins.  Co XXIII.,  688 

Xmpir«  ^t«te  Ina.  Co.  ts.  Ameri* 

oui  Central  Ins.  Co XXIL»  636 

Xmployers'  LiabUiirAssur.  Cor-     

poration  vs.  Anderson XXVII.,  476 

XiMlowinent   Rank,    Knights  of 

Pytlilaa,  vs.  Cogblll XXVI..  920 

Endowment   Banks,    Knights  of 

Pjthlas.  vs.  KoM)Dfeld XXII.,  647 

England  et  aL  vs.  Westchester  Fire 

Ins.  Co XXI..  808 

Enosetal.  vs.  St.  Paul  Fire  A 

Marine  Ins.  Co XXIII.,  258 

Snright  vs.  Standard  Life  and  Ac- 

<xUlent  Ins.  Co.  of  Detroit XXII.,  628 

Enterprise     Lumber     Co.      vs. 

Mtindy XXVIIL ,   470 

Epstein  vs.  State  Ins.  Co XXI.,  612 

Eqniteble  Accident  Ins  Co.  vs.  Os* 

bom XXI..  947 

Equitable  Fire  Ins.  Co.  vs.  Alex* 

ander XXII..  800 

Equitable  Ufe  Assur.  Societr 

vs.  HoBlroyetal XXVII..  661 

Equitable  Life  Assur.  Society 

vs.  Trimble XXVII..  822 

Equitable  Life  Assur.  Society  vs. 

Winning XXIII.,     81 

Equitable  Mnt.  Ace  Ass*n  vs.  Mc- 

Cluskey XXL,  640 

Erb  vs.  German  Ins.  Co XXVI.,  576 

Krmentraut  and  Maxcy  vs.  Qirard 

F.  dtM.  Ills.  Co XXV.,     87 

Everson  vs. Equitable  Life  Assur. 

Co XXIV.,  401 

Eversonvs.EquitableLlfeAs8ur. 

Society XXVIL.  647 

Exchange    Bank   of   Macon    vs. 

Loh    et    al XXVIIL,    186 

Fairfield  Packing  Co.  vs.  South- 
ern Mut.   Fire  Ins.  Co XXVIIL,   088 

ralk  vs.  Janes  et  al XXL,  479 

Farmers'  Fire  Ins.  Co.  vs.  John. 

stonetal XXVIL.  217 

Farmers'  Mutual  Fire  Ins.  Ass'n 

vs.Burch XXV.,  660 

Farmers'  Mut.  Fire  Ins.  Co  vs. 

Benton XXIV.,     84 

Farmers*  Mutual  Fire  Ins.  Co.  vs. 

hchaeffer XXV..  552 

Farmers'  Mnt  Ins.  vs.  Kryder. XXIL,     62 

Farmei-8'  Union  Ins.  Co.vs.Wilder.XXIL.  129 

Farmers'  A  Merchants'  Ins.  Co. 

vs.  Graham XXVL.  711 

Farmers'     &     Merchants*     Ins. 

Co.    vs.   Jensen XXVIIL.   866 

Farmers'     &     Merchants'     Ins. 

Co.    vs.    Jonsen XXVIIL,   664 

Farmers'  A  Merchants'  Ins.  Co. 

vs.  Moore XXV.,  785 

Farmers'  A  Merchants'  Ins.  Co.  vs. 

Nixon XXL.  860 

Famum  et  al.  vs.  Phenix  Ins.  Co.XXVL.  473 

Farr  vs.  Trustees  of  Grand  Lodge 

A.  O.  U.  W.  etal XXIL.  760 

Faujrhner  et  al.  vs.  Manufacturers' 

Mut.  KlreIus.Co XXL,  154 

Faust  vs.  American  Fire  Ins.  Co. .  .XXV.,  176 

Fawcett    vs.    Supreme  Sitting, 

Onler  of  Iron  Hall  XXVL.  169 

Fayerweather  et  al.  vs.  Phenix  Ins. 

Co XXL,  342 

Feder    et    al    vs.     Iowa    State 

Traveling   Men's    .Vss'n XXVIIL.   276 

Fenn  vs.  Union  Central  Life  lus.Co.XXV.,  321 

Fcnnell  vs.   Zimmerman XXVIIL,     99 

Ferris    vs.    Home    Life    Assur. 

(Jo XXVIIL,    188 


Fidelity  Hut.  lAte  Ass'n  vs.  Fioklin 

etal XXL.  658 

Fidelity    Mat.    Ufe    Ass'n    vs. 

Miller XXVIIL.   487 

Fidelity  Mut.  Life  Ass'n  vs.  Wlnn.XXV^  400 
Fidelity  A  Casualty  Co.  vs.  Alpers 

etal .V^.-XXIV.,  881 

Fidelity    A    Casualty    Co.     vs. 

BsUard  A  Ballard  Co XXVIIL.   227 

Fidelity  A  Casualty  Co.  vs.  For-     

dyceetal XXVII.,  288 

Fidelity  A  Casualty  Co.  vs.  Ban- 

dolph,  Executor XXVI.,  291 

Fidelity  A  Casualty  Co.  vs.  The 

Consolidaced  Bank XXV.,  820 

FideUty  A  Casualty  Co. vs.  Water. 

man XXVI^     63 

Fidelity  A  Casualty  Co.  of  New 

York  vs.  WiUey  et  al XXVI.,  897 

Fillmore  vs.  Great  Camp  of  the 

Maccabees XXV..  640 

Finch    vs.    Grand    Grove,    etc. 

Ancient  Order  of  Druids XXV.,  494 

Finch  vs.  Modem  Woodmrai  of 

America XXVIL.  375 

Fire  Ass'n    of  Philadelphia  vs. 

Flournoy XXIII..  585 

Fire  Ins.  Ass'n,  Limited,  vs.  Wick. 

ham  etal XXL.  198 

Firemans  Fund  Ins.  Co.  vs.  Pe- 

kor.— Sun  Mut.  Ins.  Co.  vs. 

Ssme XXVIIL,   953 

Firemans    i<^ind    Ins.    Co.    vs. 

Uogers XXVIIL,  1028 

Firemen*s  Fund  Ins. Co. vs.  Buok. 

staff XXIIL.  650 

Firemen's  Ins.  Co.  vs.  Appleton 

Paper  A  Pulp  Co XXV.,  684 

Firemen's  Ins.  Co.  vs.  Bamsch....XXVI.,  101 

First  Baptist  Church  of  Jackson 

vs.  Citizens'  Mat.  Fire  Ins. 

Co XXVIIL.    165 

First  Congregational  Church  vs. 

Insurance  Cos. XXIL,  449 

First  National  Bank  of  Baton 

Bouge  vs.  Dakota  F.  A  M.  Ins.      

Co... XXVI.,  681 

First  Nat'l  Bank  of  Devil's  Lake 

vs.  American  Central  Ins.  Co.. XXIV.,  56 
First  Nat.  Bank  of  Devil's  Lake  vs. 

Mancheitter  Fire  Assurance  Co.XXV^  272 
Fischer  vs.  American   Legion  of 

Honor XxV.,     77 

Fischer  vs.  London  A  Lanca- 
shire Fire  Ins.  Co XXVIL.  417 

Fisher  vs.  Donovan  et  al XXVIIL.   186 

Fisher  vs.  MetropoUtan  Ins.  Co. . .  XXI V.,  129 
Fisher  vs.  Metropolitan  Life  Ins. 

Co XXIIL.  238 

Fitchner  et  aL  vs.  Fidelity  Mnt. 

Fire  Ass'n XXVI.,  326 

Fitzmaurice  vs.  Mut,  Ufe  Ins.  C0...XXI-.  830 

Flanaghan  vs.  Phenix  Ins.  Co XXVI.,  459 

Fleeman  vs.  Fleeman  et  aL XXVI.,  361 

Fleisch  et  al.  vs.  Ins.  Co.  of  North 

America XXIIL.  634 

Flint  vs.  Travelers  Ins.  Co XXVIL.  478 

Flynn  vs.  Massachusetts  Benefit 

Ass'n XXVI..  438 

Fogg  etal.  vs.  Supreme  Lodge  of 

Order  of  Golden  Lion XXIL.  848 

Folb  et  aL  vs.  Phenix  I  ns.  Co XXII L,  685 

Foley  vs.  Farragut  Fire  Ins.  Co.  .XXIII.,  78 
Foley  et  al.  vs.  Manufacturers  A 

Builders*  Fire  Ins.  Co XXVI..  598 

FoUis  vs.  United  states  Mutual 

Accident  Ass'n XXV.,  498 

Forbes  vs.  American  Ins.  Co XXV.,  101 

Forbes  et  al.  vs.  Union  Central 

LiCeIns.Co XXVIL.  902 


Digitized  by 


Google 


Ind&x  of  Gcuea  Reported. 


1117 


Fowler  tb.  Phoenix  Ins.  Co.  of 

Hartford,   Ck)Dn XXVIII.,  681 

Fowler  vs.  Preferred  AocIns.Oo.XXVII.,  168 

Fox  vs.  Capital  Ins.  Co XXIV.,  208 

Fox  vs.  MaMins*  Kntterna   Aoo. 

Ass'n  of  Amerioa XXVII.,  225 

Frane  vs.  Bnrlinerton  Ins.  Co XXII.,  864 

Frank  vs.Paolflc  MuLLdfe  Ins.  Co.XXIV.,  538 

Frankfarter  vs.  Home  Ins.  Co XXIV.,  76 

FtankUn  Brass  Co.  vs.  Phoenix 

Assnr  Co XXIV.,  521 

Franklin  Fire  Ins.  Co.  vs.  Hel- 

lorick   et   al XXVIII.,1084 

Fraser  vs.  Home  Life  Ins.  Co.. XX VIII.,  1006 
Fred  J.   Klesel  &  Co.   vs.   Sun 

Ins.   Office  of  London XXVIII.,  434 

Fred  Miller  Brewing  Co.  vs.  Coon- 

cU  BluAi  Ins.  Co XXV.,     17 

Freedman  vs.  Fire  Ass'n  of  Phila...XXV.,     74 

Freedman  vs.  Providence-Wash- 
ington Ins.  Co XXVII.,  216 

Freeman  vs.  Mercantile  Mut.  Aoa 

Ass'n.. XXI.,  668 

French  vs.  Hartford  Life  A  An- 
nuity Ins.  Co XXVII.,  881 

French  vs.  Mutual  Reserve  Fund 

Ass'n XXII.,  163 

French  vs.  The  People XXI V.,  678 

Friedman  vs.  FeuneU XXII.,  240 

Fritz  vs.  Lebanon  Mut.  Ins.  Co. . .  .XXII..  690 

Fritz  vs.  Quaker  City  Mut.  Fire 

Ins.  Co XXIII.,  480 

Fromhers   vs.    Yanktown    Fire 

Ins.  Co XXIV.,  672 

Fulton  vs.  Stephens XXVII.,  646 

Fulton  &  McNett,  Trustees  for 
the  Phoenix  Mutual  Life  Ins. 
Co.  vs.  Phenix  Ins.  Co XXIII..  814. 

Gale  vs.  Mutual  Aid  A  Ace.  Ass'n. XXII.,  240 

Gallant  vs.  Metropolitan  Life  Ins. 

Co XXVI..  548 

Galloway     vs.     Standard     Fire 

Ins.   Co XXVIIL,    126 

Gandy  vs.  Orient  Ins.  Co XXVII.,  576 

Garber  vs.  Bressee  et  al XXVIIL,  1038 

Oarbutt  vs.  Citizens'  Life  A  En- 
dowment Ass'n XXII.,  464 

Gardner  vs.  Fidelity  Mut.  Life 

Ass'n.— Warner  vs.  Same XXVI.,  662 

Garfield  et  aLvs.Butland  Ins.  Co. 

etal XXVI.,1019 

Garretson    vs.    Merchants'    and 

Bankers'  Ins.  Co XXIV.,  820 

Garrettson  vs.  Equitable   Mut. 

Life  <ft  Endowment  Ass'n XXVI.,  688 

Geare  et  al.  vs.  Uniteil  States  Life 

Ins.  Co XXVI.,  817 

Georgia  Home  Ins.  Co.  vs.  AUen.XXVIII.,  190 
Georgia  Home  Ins.  Co.vs.  BarUett.XXI  V.,  686 
Georgia  Home  Ins.  Co.  vs.  Hall 

etal XXVI..  202 

Gerllng  vs.  Agricultural  Ins.  Co.. XXIV.,  886 
German-American  Fiie  Ins.  Co. 

vs.  Cityof  Minden XXVII.,  642 

German-American  Ins.   Co.   vs. 

Buckstaff XXIII.,  641 

German-Araerioan  Ins.  Co.  vs.  Com- 

mercialFire  Ins.  Co XXI.,  626 

German  American   Ins.   Co.    vs. 

Hart XXIV.,  278 

German-American    Ins.    Co.    vs. 

Humphrey XXV.,  668 

German-American    Ins.  Co.  vs. 

Norrisetal XXVI.,  884 

German-American  Mutual  IJfe 

Ass'n  vs.  Farley XXVII.,  667 

German  Fire  Ins.  Co.  ys.  Laggart...XXI.,  874 
German  Fire  Ins.  Co.  vs.  Boost... XX VI.,  699 


German  Ins.  Co.  vs.  Brown XXIV.,  636 

German  Ins.  Co.  vs.  Davis XXIII.,  768 

German  Ins.  Co.  vs.  Everett XXVII.,  838 

German  Ins.  Co.  vs.  Fairbank XXL,  SS 

German  Ins.  Co.  vs.  Hart. XXIV.,  79 

German  Ins.  Co.  vs.  Hyman XXL,  941 

German  Ins.'Co.  vs.  Read's  Ex's.. XXVI.,  272 

German  Ins.  Co.  vs.  York. XXL,  608 

German  Ins.  Co.  of  Freeport,ni., 

vs.  Davis XXVIL,  316 

German  Ins.  Co.  of  Freepori,  lU.. 

vs.  First  National  Bank  of 

Booneville,  N.  Y XXVI.,  600 

German   Ins.   Co.,   of   Freeport, 

vs.    Frederick XXVIIL,   286- 

Gerroan  Ins.  Co.  of  Freeport  vs. 

PenrodetaL XXIL,     41 

German  Ins.  Co.  of  Freeport  vs. 

Bounds XXIL,     48 

German  Ins.  &  Savings  Institu- 
tion vs.  Kline XXIV.,  708 

German  Mut.Ins.Co.vs.  NieweddcXXVL,  780 
G^mania  Fire  Ins.  Co.  vs.  Home 

Ins.  Co XXIV.,  882 

Germania  Ins.  Co.  vs.  Anderson. XXVIL,  267 
Germanfa  Ins.  Co.  vs.  Brom well... XXV.,  872 
Germania    Life    Ins.     Co.     vs. 

Peetx XXVIIL,    188 

Gettelman  et  al.  vs.  Commercial 

Union Assur. Co  etal XXVIL,  160 

Gibb  et  al.  vs.  Fire  Ins.  County 

of  Philadelphia XXIV.,  818 

Gibson  vs.  Connecticut  Fire  Ins. 

Co XXVI.,     86 

Gibson  vs.  Imperial  Council  of 

Order  of  United  Friends XXVL,  816 

Gibson  vs.  8t^  Paul  Fire  A  Marino 

Ins.  Co XXVL,     94 

Gibson  Electric  Co.  vs.  L.  &  L. 

&    G.    Ins.    Co XXVIIL.    629 

Gilbert  et  al.  vs.  New  Zealand  Ins. 

Co XXL,  428 

Gillett  vs.  Burlington  Ins.  Co XXIV.,  147 

OIng  vs.   Travelers  Ins.   Co XXVIIL,   279 

Girard  F.  Ins  Co.  vs.  Bonlden XXIL,  288 

Given  vs.  Rettew XXIIL,  752 

Givens  vs.  Veeder. XXVIL.     64 

GlazH  vs.  Three  Rivers  Fanners* 

Mut.  Fire  Ins.  Co XXIL,  868 

Glenn  vs.  Bums  etal XXVIL,  742 

Globe  Reserve  Mut.  Life  Ins.  Co. 

vs.  Duliy  etal XXIL,  121 

Glover  vs.  National  Fire  Ins.  Co. 

of  Baltimore XXVIL,  678 

Glover  vs.  Rochester-German  Ins. 

Co XXVL,  689 

Godfrey  vs.  New  York  Life  Ins. 

Co XXVIL,  800 

Ooldbaum  etal.  vs.  Blum  et  al XXVL,  829 

Golden    vs.    Metropolitan    Life 

Ins.    Co XXVIIL,    186 

Golden  etal  vs.  Northern  Assur  Co.  XXL,  860 
Goldman  et  al.  vs.  North  British  «ft 

Mercantile  Ins.  Co XXV.,  601 

Goode  et  al.  vs.  Georgia  Home  Ins. 

Co XXV.,  469 

Goodman  vs.  Cohen XXL,  424 

Goodwin   vs.   Pi  evident   Savings 

Life  Assur.  society XXV.,  401 

Gould  vs.  Dwelling- House  Ins.  Co  .XXI.,  828 
Grable,  Trustee,  vs.  German  Ins. 

Co..  of  Freeport. XXL,  182 

Grace  et  al.   vs.  Northwestern 

Mut.  Relief  Ass'n    XXIIL,  699 

Graham  vs.  American  Fire  Ins. 

Co XXVL,  744 

Graham  vs.   Niagara  Fire  Ins. 

Co XXVIIL,  442 


Digitized  by 


Google 


1118 


Index  qf  Ckuea  Beported. 


Ontnd  Lodge  A.  O.  U.  W.  ts.  N6U 

et  »l...:. XXII.,  476 

Grand  IxKlge  A.  O.  U.  W.  etal.Ts. 

Belcliam XXII.,  628 

Onuid  Lodge  A.  O.  U.  W.  of  Ind. 

VB.  King XXVI..  468 

Grand  Rapida  Fire  Ixm.  Co.  ts. 

Finn XXVIII.,   MS 

Granger    ra.     Uancbeater    Fire 

Ina.   Co XXVIIL.   220 

Qnves  et  nLvs.  Heroluuito' A  Bank- 
era*  Ina.  Co XXI..  884 

Gray  va.  Merrlman XXIII.,  766 

Gray  T8.  Beynolda XXVI..  987 

Gray  etaL  ▼a.Gennania  Fire  Ins. 

Co.  of  City  of  New  York XXVII.,  474 

Green  va.  Dea  Moinea  Fire  Ina.  Co.  XXII.,  648 

Green  ya.  Eqoitable  Mat.  Life  A 

Bndo^-roent  Aaa'n XXVII..  936 

Green  ya.  Liverpool  A  London  A 

Globe  Ina.  Co XXIV.,  180 

Greene  et  al.  va.  Nortliwestem 

Live  Stock  Ina.  Co XXII..  266 

Greenlee  va.  Iowa  SUte  Ina.  Co.. XX VI.,  101 6 
Greenlee  et  aL  va.  North  Britiah 

<ft  MeroantUe  Ins.  Co XXVI.,  801 

Greenwich   Ina.   Co.   va.   Doogh- 

ertf XXVIII.,   363 

Greenwich  Ina.  Co.  va.8abotnlok.XXlII..  164 

Greenwich  Ina.  Co.  vs. Waterman 

et  al XXII..  661 

Greenwood   Ice  A  Coal  Co.  va. 

Georgia  Home  Ina.  Co XXVI.,  638 

Grelas  va.  State  Inveatment  A 

Ina.  Co XXII.,  629 

Grieaa  et  al.  va.  Masaaohnaetts 

Benefit  Aaa»n XXVI..  688 

Grieaemer  va.  Mntaal  Life  Ina.  Co.XXVI.,  781 
Grtfflth  v8.New  York  Life  Ina.Co.XXVI.,  212 

Grlmley  ts.  Harold  et  al XXVIII..   672 

Grindle  va.York  Mutual  AidAaa'n.XXVI..  681 

Griatock  va.  Royal  Ins.  Co XXL.  871 

Griawold  va.  Illinoia  Central  BaU- 

road  Co XXI.,  961 

Griawold  va.  la  Cent.  B.  B.  Co... XXIII.,  400 
Groaa  et  al.  va.  Ina.  Companiea XXV.,  681 

Grabba  va.  Virginia  Fire  A  Marine 

Ina.  Co XXI.,  470 

Gade  et  al.vs.  Exchange  Fire  Ins. 

Co XXII,,  662 

Ouiltlnan  va.  Metropolitan  Life 

Ina.  Co XXVII.,     93 

Gait«rman  etal.va.German-Amer* 

lean  Ina.  Co XXVI.,  727 

Gutteraon  vs.  Ontterson  et  al XXL,  883 

Had  ley    vs.    Provident    Savlnga 

Life    Aasur.    Society XXVIIL,    188 

Hahn  vs.  Guardian  Aaanranoe  Co.. XXI I.,  721 

Haider  et  al.  vs.  8t.  Panl  J*ire  <fr 

Marine  Ins.  Co XXVII..  222 

Halre  va.  Olilo  Farmera'  Ina.  Co. . .  XXII.,     66 

Hale  vs.  Life  Indemnity  A  Invest-     

raent  Co XXV.,     68 

Hale  vB.Life  Indemnity  A  Invest- 
ment Co....: XXV.,  801 

Hall  vs.  Allen XXVI.,  926 

Hall  vs.  American  Employera'  Lia- 
bility Ins.  Co XXV.,  164 

Hall  vs.  American  Masonic  Acci- 
dent Assn XXIV.,     22 

Hall  vs.  Concordia  Fire  Ins.  Co XXL.  731 

Hall  vs.  Niagara  Fire  Ins.  Co XXIIL,  667 

Hall   vs.    United   States   Fidel- 
ity  &   Guaranty   Co XXVIIL,    661 

Halsey  et  al.  vs.   Adams  et  al.XXVIIL,   734 

Hamberg  vs.   St.   Paul  Fire  A 

Marine  Ins.  Co XXVI.,  782 


Hamill  ra.  Supreme  Oounoil  of  the 

Royal  Arcanum XXII.,  869 

Hamilton  V8.D  welling  Houae  Ina. 

Co XXIIL.  389 

Hamilton  vs.  Boyal  Arcanum... XXVIIL.   189 

Hamilton  etaL  v8.PhcBnix  In8.Co.XXIIL.  661 

Hand  va.Natlonal  Live-atook  Ina. 

Co XXIIL,  794 

Hattdwerkerv8.I>iermeyer  etal..XXVL.  462 

Hanf ord  va.  Maaaachnsetta  Ben- 
efit Aaa'n XXm..  747 

Hankinava.RookfordIna.Oo XXL,  192 

Hanna  va.  Connecticut  Mut.  Life     

Ina.  Co XXVL,  812 

Hannon  vs.  Hartford  Fire  Ins. 

Co XXVIIL.   W2 

Hanover  Fire  Ina.  Co.  va.  Brown 

etaL XXIL.  840 

Hanover  Fire  Ins.  Co.  vs.  Craw- 
ford.—Crawford  vs.  Hano- 
ver Fire  Ins.  Co XX^^^..   945 

Hanover  Fire  Ina.  Co.  va.  Dole..XXVII.,  743 

Hanover  Fire  Ina.  Co.  va.  GuatinXXIIL,  651 

Hanover  Fire  Ina.Co.vs.  Lewia  et  aLXXL.  316 

Hanover  Fire  Ina.  Co.  vs.  National 

Exchange  Bank  et  al XXV.,  475 

Hanover  Fire  Ina.Co.and  Citisens' 

Ina.Co.  va.  Ames XXIL,  660 

Hanover  Fire  Ina.  Co.  et  aL  va. 

Bohnet  al XXV..  681 

Hanover  Fire  Ina.  Co.  et  aL  va. 

schellaketal XXII.,    69 

Hanover  Fire  Ins.  Co.  et  al,  vs. 

Stodilardetal XXVIL,  120 

Hanscom  vs.  Home  Ins.  Co.— 

Same  vs.  North  British  A     

Mercantile  Ins.  Co XXVTL,    19 

Hansen  va.  Sup.  Lodge  Knights     

of  Honor XXVI.,  362 

Hanson  vs.  Minnesota  Scandi- 
navian ReUef  Ass'n  et  aL XXVI..  488 

Harding  vs.  Norwich  Union  Fire 

Ins.  Co XXVI.,  901 

Hardwick  vs.  State  Ins.  Co XXIL,  262 

Hardy  et  al.  va.  Lancaahire  Ins.Co.XXV..  746 

Hare  vs.  Headley  et  al XXVT.,  459 

Hamden  vs.  Milwaukee  Mechan- 

ics'  Ins.  Co XXV..  124 

Harris  vs.  Phenix  Ins.  Co XXIL,  116 

Harris,  Resp't,  vs.  Mutual  Life, 

ImprdtAppVt XXVI.,  382 

Harrison  va.HartCord  Fire  Ins. Co.XXIII.,  161 

Harrison  vs.  Hartford  Fire  Ins.Co.XXVI,  271 

Harrison  et  aL  vs.  Maaonio  Mut. 

Benefit  Society XXVIL,  256 

Hart  vs.  Citisens'  Ins.  Co XXIIL,     32 

Hart  vs.  National  Masonic  Ac- 
cident  AssociaUon XXVIIL,     96 

HartetaLvs.NiagaraFireIns.Co.XXIV.,     87 

Hartford  Fire  Ins.  Co.vs  Clayton.XXVIL,  384 

Hartford  Fire  Ins.  Co.  vs.  Josey..XXVI.,  829 

Hartford  Fire  Ins.  Co.  vs.  Kahn.. XXIII.,  184 

Hartford  Fire  Ins.  Co.  vs.  Keat- 
ing etal XXVII..  406 

Hartford  fire  Ins.  Co.  vs.  Mc- 

Lemoreetal XXIIL,  788 

Hartford  Fire  Ins.  Co.  vs.  Small.. XXVI.,  636 

Hartford  Fire  Ins.  Co.  et  al.  vs. 

Bonner  Mercantile  Co XXIL,  801 

Hartford  Life  A  Annuity  Ins.  Co. 

vs.  UnseU XXI.,  481 

Hartford  Life  A  Annuity  Co.  vs. 

Wayland XXIL.  880 

Hartford     Life     Ins.     Co.     vs. 

Hyde  et  al XXVin..  190 

Hartford  Steam-Boller  Insp.  A  Ins. 

Co.  vs.  Canler XXI.,  508 

Hartford  Steam-Boller   Insp.  *     

Ins.  Co.y8.  Lasher  Stocking  Co.XXVI.»  907 


Digitized  by 


Google 


Irdtx  <f  Cases  Reported. 


1119 


H»rtweU  vs.  OaUIorni*  Int.  Oo. ...XXII., 

Harvey  vs.  Detroit  Pire  &  Ma- 

fine   Ins.    Co XXVIII., 

Harvey  vs.  Van  Cott  et  al XXTII., 

Hass  et al.vs.Miitiial  BeUef  Ass*ii  _^„, 

of  Petalnma XXVI., 

Hastings  vs.Brooklyn  Life  Ins.Co.XXII., 

Hatliaway  vs.  Orient  Ins.  Co XXII., 

Havens  et  al.  vs.  Germanla  Fire        

Ins.  Co.etal XXIV. 

Haverstiok  vs.Penn  Tp.  Fire  Ins.  ^^,,^ 

Co XXIII., 

Hawkins  vs.  MoCalla  etal XXIV., 

Hawley  vs.  L.  4  L.  &  O.  Ins.  C0..XXIII., 

Hawley  vs.  Mioblgan  Mat.  Life 

Ins.  Co XXIV., 

Hayes  vs.  MUford  MuL  rire  Ins.  __,„, 

Co XXVII., 

Hayne  vs.  Metropolitan  Tmst  Co. XXVI., 
Haynie  etal.  vs.  Knights  Temp- 
lars* A  Masons'  Life  Indem- 

nity  Co XXVII.. 

Hazen  vs.  Massachusetts  Mat. 

Life  Ins.  Co XXVII., 

Heidenrich  vs.  ^tna  Ins.  Co XXIII., 

Heinleln  vs.  Imperial  Life  Ins.Co.XXIII., 
Helwig  vs.  Mutual  Life  Ins.  Co XXI., 

Hembean    vs.   Great    Camp    of 

KnighU  of  Maccabees XXIII., 

Henchel  vs.Oregou  F.A  M.Ins.Co.XXIII., 

Henderson  vs.  Travelers  Ins.  Co.  .XXTV.. 

Hendrick  vs.  Employers'  Liabil- 
ity Assur.  Corp.. XXIV., 

Hennessy  vs.  Niagara  Pire  Ins. 

Co XXIII., 

Henscbel  vs.  Oregon  F.  <fc  M.  Ins. 

Co XXI. 

Henschel  vs.  Oregon  P.  A  M.  Ins.  __,, 
CO XXII., 

Herman  et  al.  vs.  Kats  et  al..XXVIlI. 

Hemdon  vs.  Imperial  Fire  Ins. Co.. XXI., 

Hemdon  et  aL  vs.  .Stna  Ins.  Co.. XX VI., 

Heron  vs.  Phoenix  Mutual  Pire 

Ins.  Co XXVI., 

Heuer  vs.  North  vrestem  National 

Ins.  Co XXII. 

Heuer  vs. Westchester  Pire  In8.Co.XXI  V., 
Heusinkveld  vs.  St.  Paul  Pire  & 

Marine  Ins.  Co XXV., 

Hey  vs.  Guarantors*  Inability  In- 

demnityCo  XXVI., 

Hejrdorf  vs.   Conrack XXVIII., 

Heye  vs.  North  German  Lloyd. . .  XXVI., 
Heywood  vs.  Maine  Mutual  Acci- 

dentAss'n XXIII., 

Hibemla  Ins.  Co.  vs.  Malevinsky.XXIII., 

Hickerson  et  al.  vs.  Ins.  Cos XXV., 

Hicks  et  al  vs.  National  Life  Ins. 

Co : XXVI., 

High  Court  of  Foresters  vs.  Zak..XXVI., 
Hill  vs.  Commercial  Union  Ins.  Co.XXV. 

Hill  vs.  Ohio  Ins.  Co XXIII. 

Hill  vs.  Phenix  Ins.  Co.  of  Brooklyn.XXV., 
HIU  vs.  United  States  Life  Ins. 

Ass*n XXII., 

HUls  et  al.  vs.  Mackill  etal XXVI. 

Hilton   vs.    Phoeoix   Assar.    Co. 

of   London XXVIII. 

Hines  vs.  Mutual  Life  Ins.  Co XXV., 

Hirschl  et  al.  vs.  Clark XXVI., 

Hogan  vs.  Metropolitan  Ins.  Co XXV., 

Hogben   vs.   Metropolitan     Life 

Ins.  Co XXVI., 

Hogne  vs.  Minnesota  Packing  & 

Provision  Co XXIV., 

Holbrook  et  al.  vs.  Baloise  Fire 

Ins.  Co XXVII., 


686 

884 
78 

992 
699 
868 

321 

451 
720 
874 

216 

459 
731 

450 

242 
800 
690 
660 

704 

80 

851 


.,  796 

.1039 

886 

96 

990 

368 


518 

471 

392 

1012 

03 

172 

480 
593 
422 

134 
270 
185 
559 
663 

894 
178 

309 
555 
861 
228 


119 


Holbrook  et  al.  vs.  Mill  Owners' 

Mat.  Ins.  Co XXII..  888 

Holdom  vs.  Grand  Lodge  A.O.U.  W.XXV..  44 
Holland  vs.  Supreme  ConncU  <A 

Order  of  Chosen  Friends XXII..  719 

HoUlday  et  al.  vs.  State  Board  of 

Tax  Commissioners  et  al XXVI.,  782 

HoUoway  vs.  Dwelllng-House  Ins.  ^_^ 

Ca.?. XXL.  879 

Holmes  vs.  Davenport XXL,  479 

Holmes  vs.  Oilman  et  al XXII.,  641 

Holter  Lumber  Co.  vs.  Firemen's 

Fund  Ins.  Co XXVI..     10 

Home  Benefit  Ass*n  vs. Sargent.... XXL,  204 

Home  Fire  Ins.  Co.  vs.  Bean XXIV.,  616 

Home  Fire  Ins.  Co.  vs.  Bern- 
stein  XXVIII..      78 

Home  Fire  Ins.  Co.  vs.  Decker.XXVlII.,     94 

Home  Fire  Ins.  Co.  vs.  Fallon XXTV.,  690 

Home  Fire  Ins.  Co.  vs.  Garbacz. . .  .XXV..  782 
Home  Fire  Ins.  Co.  vs.  Gumey.. XXVIII.,  374 
Home  Fire  Ins.  Co.  vs.  Hammang 

etal XXIV..  498 

Home  Fire  Ins.  Co.  vs.  Weed.. XXVIII.,  92 
Home  Fire  Ins.  Co.  vs.  Wood  ei  al.XXVI.,  686 
Home  Fire  Ins.  Co.,  of  Omaha, 

vs.   Deets XXVIIL,     68 

Home  Pirn  Ins.  Co.  of  Omalia  vs. 

Skoumal XXVI..1021 

Home  Forum  Ben.  Order  vs. 

Jones XXVII.,       8 

Home  Friendly  Society  vs.  Berry. XXVI..  841 

Home  Ins.  Co.  vs.  Bethel  et  al XXII..  104 

Home  Ins.  Co.  vs.  Delta  Bank XXVI..  283 

Home  Ins.  Co.  vs.  Gibson XXIV.,  468 

Home  Ins.  Co.  vs.  MoRiohards XXI..1041 

Home  Ins.  Co.  vs.  Marple  XXVI..  639 

Home  Ins.  Co.  vs.  Marshall  et  al....XXI..  846 
Home  Ins.  Co.  vs.  Mendenhall....XXVI..  768 
Home  Ins.  Co.  vs.  Scales  et  al.... XXIII.,  712 
Home  Ins.  Co.  vs.  Stone  River  Nat. 

Bank XXL,  898 

Home  Ins.  Co.  vs.  Winn XXIV..  126 

Home  Ins.  Co.  vs.  Wood XXL,  179" 

Home  Ins.  Co.  of  New  York  vs. 

Kam XXVI.,  646 

Home  Ins.  Co.  of  New  York  vs. 

Mears XXVIII.,    842 

Home    Ins.    Co.    of    New    York 

vs,  Peoria  &  P.  U.  Ry.  Co.  ..XXVIII.,  289 
Home  Life  Ins.  Co.  vs.  Selbert.XXVIIL,  189 
Hong  Sling  vs.  Royal  Ins.  Co.  et  al..XXI.,  718 
Hong  Sling  vs.  Scottish  Union  A 

Nat.  Ins.  Co XXL,  110 

Hook  vs.  Mutual  Pire  Ins.  Co XXIII..  667 

Hooper  vs.  People  of  State  of  Call- 

fomia XXIV.,  678 

Hope  Oil  Mill  Compress  A  Mfg. 

Co.  vs.  Phoenix  Assur.  Co XXVI..  995 

Hopkins  vs.   Northwestern  Life 

Assur.   Co XXVIII.,  1017 

Hopkins  et  al  vs.  Hopkins'  Adm'r 

etal XXII..  530 

Horton  vs.  New  York  Life  Ins. 

Co XXVIIL,   816 

Hotchklss  vs.  Phenix  Ins.  Co XXL,  349 

Houghton  vs.  Bradley  et  al XXVI.,1004 

Howard  Ins.  Co.  vs.  Owens XXII.,  514 

Hubbard  vs.   Mutual   Reserve 

Fund  Life  Ass'n XXVIL,  202 

H  ubbard  et  aL  vs.  Turner  et  al . . . .  XXVI.,  268 
Hubert  vs.  Southern  Live-Stock 

Ins.    Co XXVIIL.  1086 

Hnesinkveld    vs.    St.    Paul    F. 

&,    M.    Ins.    Co XXVIIL,   388 

Hughe^i  vs.  Ins.   Co.  of  North 

Amertca XXIIL,  721 


Digitized  by 


Google 


1120 


Index  of  Gases  Reported. 


Holton  m.  Patrona'  Mutual  F. 

Ids.  Vjo,  of  Southern  Pa..  ..XXVIII.,  672 
Hnniptireya  vs.   National  Beneflt 

AsDOOiation XXI.,     69 

Himt«n  et  al.  vs.  Equitable  Life.. XXVI.,  862 

Hnntar  Ts.  Scott XXI.,  378 

Hunt  vs.  Doty XXIII.,     20 

Idalio  Forwarding   Co.   vs.    Fire- 

m«n'8  Fund  Ins.  Co XXI.,  756 

Illinolff   Live-stook  Ins.  Co.  vs. 

Baker XXIV.,  122 

Imbrie  vs.  Manhattan  Life  Ins.  C0.XXVI.,  829 
Imperial  Fire  Ins.  Co.  vs.  Coos 

County XXIII.,  282 

Imperial  Life  Ins.  Co.  vs.  Glass. . . . XXII.,  299 
Imperial  Life  Ins.  Co.  vs.  Ham- 

l>ltzer.  Btate  Treasurer XXII.,  640 

Imperial  Mfcr.  Co.  vs.  American 

Credit  Indemnity  Co XXVI.,  626 

Indp.  Sons  &  Daughters  of  Ja- 
cob et  al.  T«.  Benderaon  et 

al XXVIII.,   38J 

Indiana  Fanners'  live-stock  Ins. 

Co.  vs.  Byrkett.— Same  Ptf.  vs. 

RnndelL— Same  Ptf.  vs.  Boge- 

man XXVI.,  271 

Indiana  Farmers'  Live-stock  Ins. 

Co.  vs.  RnndeU XXII.,  836 

IngersoU  vs.  Knights  of  Golden  Rule.XXI.,  276 
In  matter  of  the  Pelican  Ins.  Co. 

in  Liquidation XXIV.,  535 

In  re  Conrad's  Estate XXIII.,  688 

In  re  Equitable  Reserve  Fond  Life 

Association XXL,  386 

In   re   Hogau XXVIIL,    620 

In  re  Minneapolis  Mut.  Fire  Ins. 

Co.,  Powell  et  al.  vs.  Wyman....XXI.,  646 
In    re    Mutual    Guaranty    Fire 

Ins.   Co.— Alvord  vs.   Barker 

et  al XXVIIL.    206 

In  re  Order  of  Fraternal  Guard- 
ians' EsUte;  Appeal  of  Sheeler 

etal XXVL,  170 

In  re  St.  Paul  German  Ins.  Co. 

Screven  vs.  Franzen XXIV.,  180 

Insurance      Commissioner      vs. 

Pfople's   Fire   Ins.    Co XXVIH.,   931 

Insurance  Comm'r  vs.  Provi- 
dent Aid  Society XXVII.,  480 

Insurance  Co.  of  North  America 

vs.  BaclUer XXTV.,  481 

Insurance  Co.  of  North  America 

vs.  Canada  Sugar  Refining 

Co.,  Limited .XXVII^  969 

Insurance  Co.  of  Nortli  America 

vs.  Caruthers  et  al XXVL,  636 

Insurance  Co.  of  North  America 

vs.  Johnson XXV.,  376 

Insurance  Cos.  vs.  Barwlck XXIL,  265 

Insurance  Cos.  vs.  Board  of  Com'rs 

of  Shawnee  County  etal XXV.,  466 

InsuranceCos.vs. Bohn  etal XXIV.,  408 

Insurance  Cos.  vs.  Boulden XXIL,  188 

Insurance  Cos  vs.  Eddy XXIL,  468 

Ionia, E.  A  B. Farmers'  Mut.  Fire 

In8.Co.vs.lonia  Circuit  Judge.XXIIL,  630 
Ionia,  B.  A  B.  Farmers'  Mat.  Fire 

Ins.  Co.  vs.  Otto XXIL,  857 

Iowa  Life  Ins.  Co.   vs.   E^astem 

Mutual   Life  Ins.   Co XXVIIL,   840 

Isaacs      vs.      Mutual      Reserve 

Fund   Ufe  Ass'n , XXVIIL,   883 

Jackson  vs.  Fidelity  A  Casualty 

Co.  of  New  York XXVI.,  928 

Jackson  et  al.  vs.  MUlspaugh  etal.XXVL,  268 
Jacobs  vs.  New  York  Life  Ins.  Co.XXVL,  168 
Jacobs  vs.  Omaha  Life  Ass'n.  .XXVIIL,  190 
Jacobs  et  al.  vs.  Mutual  Ins.  Co. 

of  Greenville XXVIL,  716 


Jamesetal.  vs.Ins.Co.  of  N.  A.....XXI.,  377 
Jarman  vs.   Knights  Templars* 

&    Masons'    Life   Indemnity 

Co..    of    IlllDols XXVIIL,   874 

Jarvls  vs.  Northwestern  Mu- 
tual   Relief   Ass'n XXVIIL,   673 

Jerrett  et  al.  vs.  John  Hancock 

Mut  Life  Ins.  Co XXVL,  52» 

Johansen  vs.  Home  Fire  Ins.  Co. XXVIL,  610 
John  Hancock  Mat.  Ufto  Ins.Co. 

vs.  Dick XXVII.  920 

John    Hancock    Mut.    Life    Ins. 

Co.    vs.    Schllnk XXVIIL,   132 

Johnson  vs.  Dakota  F.  A  M.  Ins.  CaXXL,  676 

Johnson  vs.  Hall XXL,  638 

Johnson  vs.  Phlla.  A  Reading  R. 

B.,Co XXVI.,  267 

Johnmn  vs.  Scottish   Union  A 

National  Ins.  Co XXVL,     69 

Johnson  vs.  Sap.  Lodge  Knights 

of  Honor  et  al XXVI,  434 

Johnson  et  aL  vs.  Alexander  et  al.XXVI.,  270 
Johnston  vs.  Niagara  Fire  Ins.  Oo.XXV.,  568 
Johnston  et  al.  vs.  Northwestern 

Live-stock  Ins.Co XXVL,  732 

Jones  vs.  Alliance  Mut.  Fire  Ins. 

Co.— Appeal  of  Kinney XXV.,  669 

Jones  vs.  Granite  State  Fire  Ins. 

Co XXVI.,  611 

Jonesvs.  Methvln XXVI.,     80 

Jones  vs.  New  York  Life  Ins.  Co.. XX VI .,1009 
Jones  vs.  New  York  Life  Ins.  Co.XXVIL,  138 
Jones  vs.  Phoenix  Ins.  Co.  of  Hart- 
ford, Conn XXV.,  30ft 

Jones    vs.     Preferred    Bankers' 

Life    Assur.    Co XXVIIL,   826 

Jones  v8.U.S.Mat.AocidentAss*n.XXVI.,  733 
Jory  vs.  Supreme  Council  Ameri- 

can  Legion  of  Honor XXVI.,  364 

Joye    vs.    Sonth   Carolina    Mut. 

Ins.    CJo XXVIIL,  549 

Jurgonsvs.NewYorkLlfeIns.Co.XXVI.,  108 

Kahn  vs.  Traders' Ins.  Co XXIIL,  401 

Kahnweiler  et  al.  vs.  Phenix  Ins. 

Co XXIII^  391 

Kalner  et  al.  vs.  The  Bergensem 

©tal XXVI.,  IW 

Kansas  City  M.  &  B.  R.  Co.  vs. 

Southern  By.  News  Co XXVIIL,   76T 

Kansas  Farmers'  Fire  Ins.  Co.  vs. 

Hawley XXI.,     75 

Kansas  Farmers'  Fire  Ins.  Co. vs. 

Saindon XXIIL,  206 

Kansas  Farmers'  Fire  Ins.  Co.  vs. 

S*indon. XXVL,  197 

Kansas  Mill   Owners'   &   Mfrs' 

Mut  Fire  Ins.  Co.  vs.  Cen- 
tral Nat.  Bank  of  ElUworth 

et    al XXVIIL,   741 

Kansas  Mut  Life  Ass'n  vs.  HUL 

Treasurer,  et  aL XXIL,  673 

Kase  vs.  Hartford  Fire  Ins.  Co XXV..  15» 

Kasson  vs.    Rose,   Secretary  of 

State XX  Vin..     96 

Kasten  vs.  Interstate  Casualty 

Co.  of  New  York XXVIL,  72» 

Keene  vs.New  England  Mut  Aoc 

Association XXVL,  401 

Keller  vs.  Travelers  Ins.  Co. XXIV-,  396 

KeUey  vs.  Mutual  Life  Ins.  Co.,  <rf 

New  York XXVL,  927 

KeUs  vs.  Northwestern  Live-stock 

Ins.Co XXV.,  627 

Kelly  vs.  Life  Insurance  Clearing 

Co XXVI.,  892 

Kennan  vs.  Rundle  etal XXL.  524 

Kenton    Ins.    Co.    vs.    Osborne 

et  al XXVIIL,  1014 

Kenton  Ins.Co.  vs.  Wigginton XXVI.,  Ill 


Digitized  by 


Google 


Index  of  Caaea  Beported. 


iiai 


Kentncky  Chair  Go.  v»,  Roch- 
ester German  Iiiii.  Co XXVIIL,   361 

Kentuckj  Life  A  Aooldent  Ids. 

Co.  V8  FrankUn XXVII.,  642 

Ken  tack  J  Life  A  Accident  Ins. 

Co.  vs.  Hamilton XXIV.,     43 

Kentucky  i*lfe  A  Accident  Ins. 

Co.  vs.  Kaufman XXVII.,  836 

Kentucky  M.  F.  8.  Co.vs.  Logan's 

Administrators XXVI.,  266 

Kentncky  Mut.  Secarity  Fund  Co. 

etal  vs.  Turner  et aL.  XXIL,  288 

Kentsler  vs.   American  Mutual 

Accident  Association XXVI.,  733 

Kerlin    vs.    National    Accident 

Ass'n XXIII.,  867 

KemetaL  vs.  OrleretaL XXIII.,  716 

Kesslervs.  Kuhns. XXI.,  384 

Ketcham    vs.    American    Mut. 

Ace.  Ass'n XXVII.,  922 

Kettenrlng     vs.      Northwestern 

Masonic    Aid    Ass'n XXVIIL,  1020 

Key  vs.  National  Life  Ins.  Co.. XXVIII.,  259 
Kieman   vs.    Dutchess    County 

Mut.  Ins.  Co XXVL.  733 

Kimball  vs.  Masons'  Fraternal 

Aoc  Ass'n XXVIL,  390 

Klmbro  vs.  Continental  Ins.  Co.XXVIIL,    187 

King  vs.  Travelers  Ins.  Co XXVIL,  883 

King  Brick  Manufacturing  Co.  vs. 

Insurance  Cos XXV.,     36 

Kinney  vs.  Baltimore  A  Ohio  Em. 

ployes'  Relief  Ass'n XXL,   176 

Kirkman  vs.  Farmers'  fns.  O0....XXIIL,  463 
Kitterlln  vs.Milwaukee  Mechanics' 

Mut  Ins.  Co XXL,  192 

Kleis  vs.  :^lagara  Fire  Ins.  Co... XXVIL,  912 

Knarstou    vs.    Manhattan    Life 

Ins.    Co XXVIIL,    456 

Knights  Templars' ifrMasona'  Life 

Indemnity  Co.  vs.  Berry  et  aLXXIIL,  640 

Knights  Templars*  A  Masons' 

Lifel ndenmity Co.vs  Jacobus.2CX VII.,  369 

Knights   Templars    A    Masonic 

Mut.  Aid  Ass'n  vs.GreeneetaLXXVI.,  947 

Knop  vs.  National  Fire  Ins.  Co. .  .XXIV..     66 

Kuop  vs.  National  Fire  Ins.  Co XXV.,  181 

Kuopke  vs.  Oermantown  Farm. 

ers' Mutual  Ins.  Co XXVIL,  646 

Knowlton  vs.  Bay  State  Bene- 
ficiary Ass'n XXVIIL,      92 

Knowlton  vs.  Berkshire  Health 

&   Ace.    Ass'n XXVIIL.     92 

Knox^ille  Fire  Ins.  Co.  vs.  Avery 

et  al XXV..  234 

XnoxviUe  Fire  Ins.  Co.  vs.  Hlrd..XXIII.,     16 

Konrad  vs.   Union  Casualty   A 

Surety  Co.  of  St.  Louis XXVL,  636 

Koshland  vs.  Fire  Ass'n  of  Phila- 
delphia  XXVL,  943 

Koshland  vs.Hartford  Fire  Ins.Co.XXVL,  946 

Koshland  vs.  Home  Mut.  Ins.  Co. XXVL,  940 

KosIUand  vs.  Home  Mut.  Ins. Co.  XXVIL.  304 

Kottman  vs.  Minnesota  Odd  Fel- 
lows'Mut.  Ben.  Kocieiy XXVL,  236 

Krause  vs.  Equitable  Life  Assur. 

Society XXIV..  849 

Krause  vs.  Equitable  Life  Assur. 

Society  of  U.  8 XXIIL,  666 

Knig  vs.  German  Fire  Ins.  Co XXL,  673 

Kruger  vs.  Life  A  Annuity  Ass'n.XXVL,  636 
Ijabell  et  al.  vs.  Georgia  Home 

Ins.  Co XXVL.  461 

Laclede  Fire  Brick  Mfg.  Co.  vs. 

Hartford   Steam   Boiler    In- 

Hpeotion  and  Ins.  Co XXIIL.  481 

Laddetal.  vs.  .£tna  Ins.  Co XXV.,  382 

Lady  Lincoln  Lodge  vs.  Faist  et  al.XXVL,  171 
VOL.  XXVIII.-71. 


La  Fonciere  Companie,  etc.,  vs. 

Koonsetal XXVL.  464 

Lagrone  vs.  Timmerman  et  al XXVL,     16 

Lakings  vs.  Phenlx  Ins.  Co XXIV.,  646 

Lambert  vs.  Penn  Mutual  Life 

Ins.   Co XXVIIL.      92 

Lamson   C^nsol.    Store-Sorvicre 
C4>.  vs.  Prudential  Fire  Ins. 
Ca) XXVIIL,      70 

Lancashire  Ins.  Co.vs.Boardman.XXVII.,  470 

Lancashire  Ins.  Co.  vs.  Max  well...  XXI  I.,  240 

Landes  vs.   Safety  Mutual  Fire 

Ins.    Co XXVIIL.    664 

Landis  vs.  Standard  Life  A  Acci- 
dent Ins.  Co XXIL,  827 

Lane  vs.  Lane XXVIL,  884 

Langan  vs.  Boyal  Ins.  Co XXIIL,  878 

Langdon  Branch  U.  P.Baking  Co. 

vs.  Home  Ins.  Co.  of  N.  O XXIL,  640 

Langworthy    vs.    C.    C.    Wash- 
burn Flouring  Mills  Co XXVIIL,    846 

La  Scala  et  al.  vs.  The  Serapis.—         ^ 
La  Scala  etal.vs.  Mclntyre  et 
al XXVL,  171 

Latliiiore  etaLvs.DwelIing-Hon8e 

Ins.  Co XXIIL,  471 

Lauer  etal.vs.  Gray XXVL,  966 

Lavalle  vs.  The  Society  Saint  Jean 

Baptlste  de  Woonsocket XXI.,  813 

Law  vs.  New  England  Mut.  Acci- 

dent  Ass'n XXIL,  317 

Lea  vs.  Union  Central  Life  Ins. 

Co XXVIL.  479 

Leavltt  et  aL  vs.  Dunn XXVL,  171 

I^e  vs.Uulon  Central  Life  Ins.Co.XXVIL,  329 

Loe  et  ux.   vh.   Mutual   Reserve 

Fund  Life  .\ss'n XXVIIL,   724 

Lefflngwell  vs.  Grand  Lodge  A.  O. 

U.  W.  of  sstate  of  Iowa XXIL,  868 

Lehman  vs.  Chirk,  Receiver XXVI  I.,  746 

Lehneis  vs.  Egg  Harbor  Commer- 
cial Bank XXIL,  716 

I^man  vs.Manhattan  Life  Ins. Co. XX I II.,  689 

Lennox  vs.  Greenwich  Ins.  Co.... XXVL,  634 

Lentz  vs.  Teutonla  Fire  Ins.  Co.... XXIL,  888 

Lester  vs.  New  York  Life  Ins.  Co... XXL,  760 

Levle  vs.  Metropolitan  Life  Ins.  ^_ 

Co XXV..  470 

Levine  et  al. vs. Lancashire  Ins.Co.XXVL,     36 

Lewis  vs.  Burlington  Ins.  Co XXL,  370 

L'Hommedieu  vs.  The  Carondelet.XXVL,  172 

Liberty  Ins.  Co.  vs.  Boulden XXIL,  188 

Life  Insurance  Clearing  Co.  vs. 

Altschnler XXVIL,  262 

Life   Ins.   Clearing  Co.   vs.  Alt- 

shuler XXVIIL.     67 

Limburg  vs.German  Fire  Ins.Co. 

of  Peoria XXIIL.  321 

Lincoln  vs.  Boston  Marine  Ins.Co. .  XXIL,  692 
Linder  vs.  Fidelity-  A  Casualty  Co. 

etal XXIL,  472 

Lindner  vs.St.  Paul  Fire  A  Marine 

Ins.  Co XXV.,  848 

Lindsay  vs.  Pettlgrew XXIV.,  320 

Linn  vs.  N.  Y.  Life  Ins.  Co XXVIIL.    185 

Lippman  vs.  Aetna  Ins.  Co..  ..XXVIIL.  886 
Llthgow  vs.  Sup.  Tent  of  Knights 

of  Maccabees XXIV.,  640 

Liverpool  A  London  A  Globe  Ins. 

Co.  vs.  Buckstaff XXIIL,  648 

Liverpool  A  London  A  Globe  Ins. 

Co.vs.  ElUngton. XXVL,  492 

Liverpool  A  London  A  Globe  Ins. 

Co.  vs.  Famsworth  Lumber  Co.  XXIV.,  876 
Liverpool  A  London  A  Globe  Ins. 

Co.  vs.  Kearney  etal XXVIL,  87a 

Liverpool  &  L.   &  G.    Ins.   Co. 

vs.    McNeill XXVIIL,    428 


Digitized  by 


Google 


1122 


Index  f/  Caaea  Beparted. 


Uverpool  A  London  A  Globe  Int. 

CoVve.  Khefly XXVI.,  849 

Liverpool  A  London  A  Globe  In*. ^^^ 

CoVts.  Stern  et  Al XXVI.,  830 

LobdiU  ve.  J  4iborlng  Men's  Mat. 

Aid  AM'n  of  Chatfleld,  Minn.  XXVII.,  481 

Lodge  Ts.  Capital  Ins.  Co XXIII.,  786 

Loeb  et  al  vs.  American  Cent.  Ina. 

Co  XXI^  889 

Loeffler  vs.  Modern  Woodmen  of 

America XXVII.,  838 

Lombard    Investment    Co.    v§.  ^^,„     „.. 

American  Surety  Co XXrV.,  860 

London  Assoranoe  vs.  Oompanhla  __„,     .„„ 

De  Moagens  Do  Barreiio XXVI.,  833 

London  Assurance    Corporation  ^^„,     _._ 

vs.  Cowan XXvl.,  8(MJ 

London  Guarantee  A  Accident  _^,^,     ^_- 

Co.  vs.  Hochelaga  Bank XXIII.,  479 

London  &  L.   Fire  Ins.   Co.  vs. 

Fischer XXVIIL.   462 

Londot  &  Lancashire  Fire  Ins. 

C«:    vs.    Gertesou XXVIIL.   663 

London  A  Lancashire  Fire  Ins.  Co. 

vs.  Storrs XXV.,  283 

Longvs.  NorOiBritiahAMercan. 

tile  Ins.  Co XXVL,  366 

Looraia  vs.  Bookford  Ins.  Co XXI.,  664 

Lord  vs.  American  Mutual  Aod-  ^^,^     _._ 

dent  Ass'n XXIV.,  299 

Louck  vs.  Orient  Ins.  Co XXVI.,  462 

Louisville  Underwriters  vs.  Pence.. XXI.,  493 
Lovelace  vs-Travelers' Protective  ^^„^     „_ 

Ass'n  of  Ajnerica XXIV.,  278 

Loventhal  vs.  Home  Ins.  Co XXV.,  816 

Lovlck  vs.  Provident  Life  Ass'n . . .  .XXL,  332 
Lowe  etal. vs.  United SUtesMut.  ^^^^     ,„ 

Accident  Ass'n XXTV.,  162 

Lowensteln  vs.  Fidelity  A  Cas- 
ually Co.  of  New  York.... XXVIIL.  62 
Lowry  et  aL  vs.  Insurance  Co.  of  ^^^^     ^,  _ 

North  America XXVL,  618 

Losano  et al.vs.  Palatine  InaCo.,  ^^„^^^     _. _ 

Limited XXVIL,  630 

Lum  vs.  United  States  Fire  Ins.Co.XXV.,  63 
Lumberman's  Mut.  Ins.  Co.  vs. 

Kansas   City,    Ft.    8.    A   M. 

R.    (3o XXVIIL,   694 

Ljnde  vs.  Newark  Fire  Ins.  Co... XXVL,  176 
Lynn  Gaa  A  Electric  Co.  vs.  In. 

surance  Companies XXII..  828 

Lyon  vs.  Ins.  Co.  of  Dakota .XXL,  188 

Lyons  vs.  Yerex XXTIT..  689 

McAllaster    vs.     Niagara    Fire 

Ins.   Co XXVIIL.    768 

McCarthy  vs.  Catholic  Knights 

A  Ladles  of  America XXVIIL,    846 

McCarthy  vs.  MetropoUtan  Life  ^^„     .  .^ 

Ins.  Co XXlv.,  14» 

Mccarty    vs.     New    York    Li'e__„.„      ,.., 

Ins.    Co XXVIIL,    148 

McCarvel  vs.  Phenix  Ins.  Co.  of 

Brooklyn xxv.,  s>w 

McClave    vs.    Mutual    Reserve  ^^^^     __ 

Fund  Life  Ass'n XXIL,  877 

McComb  et  al.  vs.  Council  Bluffs 

Ins.  Co XXI.,  480 

MoCormlck etal.  vs.  Boyal Ins-CcXXlIL,  778 
McCoy  vs.  Iowa  State  Ins.  Co. XXVIIL.  152 
McCoy  vs.  Roman  CathoUc  Mut.  ^^,,,     „„„ 

Ins.  Co XXVL,  287 

McCullough  et  al.  vs.  Phoenix  Ins. 

Co • XXll.,   Vol 

McDonald  vs.  Bolsa XXIIL,  639 

McDonald  vs.  Fire  AssociaUon  of  __^^     ^^^ 

Philadelphia XXV.,  708 

McDougaletal.,Admrs.,V8.Prov.  _^„ 

Savings  Life  Assur.  Society ....  XXIL.  8 
McDoweU  vs.  Insurance  Cos XXV.,  166 


McElroy    va.    British    America 

Assur.   Co XXVIIL.   112 

McBlroy    vs.    Britiah    America 

Assur.  Co XXVIIL.   776 

McElroy  vs.  Continental  Ina.  Co... XXII^  183 
McElroy     vs.     John     Hancock 

Mut.    Ufe   Ins.   Co XXVIIL.     22 

MoElweeva.  New  York  Life  Ina.Co.XXI.,  447 
MoBvoy  vs.  Nebraska  A  I.  Ins.  CcXX  V..  814 
MoFarland  vs.  Klttanning  Ins.  Co.. XXI.,  655 
McFarlandvs.RailwayOffloials*A     

Employee' Ass'n XXVI.,  367 

McFarland  vs.  St.  Paul  Fire  A  Ma.  _ 

rine  Ins.  Co XXI^  879 

McFarland    vs.   United    States ^^ 

Mut.  Accident  Ass'n XXIIL,  837 

McFetridge  vs.  American  Fire 

Ins.  Co XXIVm  714 

McFetridge  vs.  Phenix  Ins.  Co XXIL.  211 

McGlother   vs.    Provident   Mut. 

Ace.    Co XXVIIL,    106 

MoGonlgle  vs.  Agricultural  Ina. 

CO...T. TZ. XXIV.,  869 

MoGoniale  vs.  Snaquehanna  Mat. 

Firelns.Co XXTV.,  808 

McHale  vs.  McDonnell XXV..  8^ 

McHoney  vs.  German  Ins.  Co — XXIII.,  316 
MoKelvy  vs  German. American ^^^ 

Ins.  Co XXIII.,  628 

McKensie  vs.  Scottish  Union  A     ^^, 

National  Ins.  Co XXV..  561 

McKinley  vs.  Bankers*  Ace  Ins. 

Co.... XXVIL,  918 

McKinney  vs.  German  Mut.  Fire 

Ins.  Co XXrVn  490 

McLaughlin  vs.  Equitable  Life 

Assurance  Society XXLV..    58 

McLaughlin  vs.  McLaughlin  etal.XXVI..  501 
McMaban  vs.  Sewlckly  Mutual 

Fire  Ins.  Co XXVL,  721 

McMahon    vs.    Sup.    Tent    Kts. 

of    the    Maccabees    of    the       

World XXVm.,  801 

McMaster  vs.    New    York   Life 

Ins.    Co XXVin.,   960 

McMnrray  ts.  Capital  Ins.  Co XXII.,  204 

MoNaUy  et  aL  vs.  Phenix  Ins.  Cc.XXII^  807 

MacKinnon  et  al.  vs.  Mutual  Fire  _^,,     ,  „, 

Ins.  Co XXIL.  125 

MacKinnon   et  al.   vs.   Mutual 

Guaranty  Fire  Ins.  Co XXIIL,     89 

Maginnis's  Estate  vs.  N.  O.  Cotton 

Ex7<&  Mut  Aid  Ass'n XXI.,  171 

Mahon  vs.  Pacific  Mut  Life  Ins. 

Co XXIm1069 

Mahr  et  al.  vs.  Norwich  Union  Fire , ,  ^ 

Ins.Soc.et  al XXL.  118 

Maier  vs.  Fidelity  Mut  Life  Ass'n.  XXVL,  292 
MaUholtvs.  MetropoUtan  Life  Ins.  ^^ 

Mallckl    vs.    Chicago   Guaranty       

Fund   Ufe   Society XXVIIL.  216 

Mallory  vs.Metropolitan  Life  Ins. 

Co.. XXIIL,     68 

Mallory  vs.  Ohio  Farmers'  Ins.  Co.. XXL.  1009 
Manchester  Fire  Assur.  Co.  vs.  __^^^    „,, 

Feibelman .XXVII.,  855 

"Manchester  Fire  Assur.  Co.  vs.  ^^^^    ,_ 

Glenn  etal XXTV.,  648 

Manhattan    Life    Ina.  Co.    vs.  ^^,,,,     ^,- 

Carder XXVII.,  810 

Manhattan  Life  Ins.  Co.  vs.  Fields.  XXVL,  164 
Manhattan  Life  Ins.  Co.  vs.  Willis  ^ ^^„    ,  ^ 

ABro.etal XXIV.,  139 

Manlove  et  al.  vs.  Commercial  Mut 

Fire  Ins.  Co XXI.,  174 

Manton  vs.  Robinson XXVI.,  695 

Mfrs.'  A  Merchants'  Mut  Ina.  Co.         ,^    _^ 

vs.  Armstrong  et  at XXIL,  785 


Digitized  by 


Google 


Indfx  </  Caaes  Rep  rted. 


1128 


March    vs.     Metropolitan    Life 

Ins.   Co XXVIII.,     80 

Mvgnt  T8.  United  Brethren  Mnt. 

Alrt  Society XXI.,  662 

Mftrlc  et  al.  vs.  Home  Ins.  Co XXIV.,  811 

Marston  vs.  Kennebec  Mutual 

Life  Ins.  Co XXVII.,  110 

Martin  vs.  Capital  Ins.  Co XXIII..  688 

Martin  vs.  Farmers*  Ins.  Ca XXII.,  259 

Martin  vs.  Insurance  Co.  of  North 

America XXVI.,  830 

Martin  vs.  Manufacturers'  Acci- 
dent Indemnity  Co XXVI.,  688 

Martin  vs.  Union  Mut.  Life  Ins.Co.XXV.,  617 

Maryland   Home   Fire   Ins.    Co. 

vs.   KimmeU XXVIII.,    729 

Masonic  Aid  Ass'n  vs.  Taylor. XXI.,  696 

Masonic  Ben.  Ass'n   of  Central 

Illinois  vs.  Bunch  et  al XXII.,  609 

Masons'  Fraternal  Aco. Ass'n  vs. 

RUey XXVII.,  706 

Masons'  Union  Life  Ins.  Ass'n 

vs.Brookman XXVII.,  786 

Massachusetts  Ben.  Life  Ass'n  vs. 

Hale XXV.,  819 

Massachusetts  Ben.  Life  Ass'n 

vs.  Kobinson XXVII..1008 

Massachusetts  Ben.Life  Ass'n  vs. 

Sibley XXrV.,  899 

Massachusetts  Ben.  Life  Ass'n  vs. 

Sibley XXV.,  607 

Matthews  vs.  Amerleas  Central 

Ins.  Co..  XXVII.,  198 

Mawhinney  vs.  Southern  Ins.  Co.. XXII.,  696 

Maxoy  vs.  New  Hampshire  Fire 

Ins.  Co XXII.,  880 

Maynard  vs.  Locomotive  Engln. 

eers'  Mut.  Life  A  Ace.  Ins. 

Ass'n XXVI.,  679 

Maynurd  vs.  Locomotive  Bngin* 

eers'  Mut.  Life  &  Ace.  ins. 

Ass'n XXVII.,  208 

Mechanics'  Ins.  Co.  vs.  Hodge.... XXVT.,  406 
Mechanics'  &  Traders'  Ins.  Co. 

vs.    Floyd XXVIIL,   386 

Meohanlcs'&  Traders'  Ins.  Co.  vs. 

Thompson  etal XXII.,  888 

Mee  vs.  Bankers'  Life  Ass'n  of 

Minnesota XXVI.,  868 

Meesman  vs.  State  Ins.  Co XXI.,  266 

Menard  vs.  Society  of  St.  Jean 

BapHste XXIIL,  141 

Mengel  vs.  Northwestern  Mut. 

Ufelns.  Co XXVI.,  469 

Menneilley  vs.  Employers'  Liabil. 

ItyAssur  Corporation XXV.,  618 

Merchants'  Ins.  Co.  vs.Brown  etal.XXIl .,  876 

Merchants' Ins.  Co.  vs.  Qibbs XXIIL,  791 

Merchants'  Ins.  Co.  vs.  Schultz.XXVIII.,  944 
Merchants'  Ins.  Co.  of  Newark 

vs.  New  Mexico  Lumber  Co. .  .XXVI.,  969 
Merehants'  Ins.  Co.  of  Newark  vs. 

Prlnceet  al XXIL,     46 

Merden  vs.  Hotel  Owners'  Ins.  Co.XXII.,  147 
Merrett  vs.  Preferred   Masonic      

Mut.  Acc.  Ass'n  of  America... XXVI.,  126 
Merrill  vs.  Colonial  Mut.  Fire 

Ins.  Co XXVII.,  287 

Merrill  vs.  Commonwealth  Mut. 

Fire  Ins.  Co XXVI..     80 

MerriU  vs.  Travelers  Ins.  Co XXV.,  148 

Mesterman  vs.  Home  Mutual  Ins. 

Co XXIL,  887 

Metropolitan  Accident  Association 

vs.  Froiland XXV.,  696 

Metropolitan  Life  Ins.  Co.  vs. 

Anderson XXIIL.  786 

Metropolitan  Life  Ins.  Co. vs.  Fuller.  XXI.,  684 


Metropolitan  Life  Ins.  Co.  vs. 

Jo&i  McConnick XXVIL,  271 

Metropolitan   Life  Ins.   Co.   vs. 

MoNall XXVI.,  641 

Metropolitan  Life  Ins.  Co.  vs. 

Monahon XXVIL,  314 

Metropolitan    Life    Ins.    Co.   vs. 

O'Brien  etal XXI.,  988 

MeUfer  vs.  aeveland&  Adams.XXVllI.,    176 

Metsger   vs.    Manchester    Fire 

Assur.Co XXVI.,  784 

Meyer  vs.  FideUty  A  Casualty  Co.. XXV.,  346 
Meyer  et  al.  vs.  Great  Western 

Ins.  Co XXIV..  184 

Meyer-Bnins    vs.    Pennsylvania 

Mut.    Ufe   Ins.    Co XXVIIL,   877 

Meyers  vs.  Schumann XXV.,  779 

Mladvs.  Pbeniz  Ins.  Co XXIL,  144 

Michigan  Mutual  Life  Ins.  Co. 

vs.  Custer XXVL,  830 

Michigan  Mutual  Life  Ins.  Co.  vs. 

Leon XXIIL.  669 

Michigan  Mut.  Life  Ins.  Co.  vs. 

Naugle XXIL,  484 

Michigan  Shingle  Co.  vs.  London 

A  Lancashire  Ins.  Co XXII.,  820 

Michigan  Shingle  Co.  vs.  State  In. 

vestment  dk  Ins.  Co XXIL,  241 

Miles  vs.  Connecticut  Mut.  Life 

Ins.  Co XXIL,  886 

Milkman  vs.  United  Mut.  Ins.  Co.  XXVL.  698 
Millard  vs.Sup.Council  American 

Legion  of  Honor XXVL,  176 

Miller  vs.  American  Mut.  Aoci- 

dent  ins.  Co XXIL,  214 

Miller  vs.  Campbell XXIIL,  468 

Miller  et  al.  vs.  Scottish  Union  A 

National  Ins.  Co XXIIL,  726 

MlUsvs.  Home  Benefit  Life  Ass'n.XXVI.,  688 
Milwaukee  Mechanics'  Ins.  Co. 

vs.  McKeman  et  al XXVIL,  870 

Milwaukee  Mechanics'  Ins.  Co. 

vs.  Niewedde XXVL,  784 

Minn..  St.  P   AS.  S.  M.  R.  By. 

Co.  vs.  Home  Ins.  Co XXIIL,     68 

Minn.,  St.  P.  A  8.  S.  M.  By.  Co. 

vs.  Home  Ins.  Co XXV.,  262 

Minneapolis  Threshing  Machine 

Co.  vs.  Firemen's  Ins.  Co XXIIL,  784 

Minnesota  Title  Ins.  A  Trust  Co. 

vs-DrexeletfU XXV.,  186 

Minnock  vs.  Kureka  F.  A  M.Ins.Co.XXIL,     87 

Minsvs.  Ford  etal XXIIL,     72 

Mlotke  vs.Mllwaukee  Mechanics' 

Ins.  Co XXVL,  910 

Mitchel  vs.Mississippt  Home  Ins. 

Co XXVL,  684 

Mitchell  vs.  Minnesota  Fire  Ass'n.. XXL,  420 
Mitchell  vs.  St.  Paul  German  Fire 

Ins.  Co XXI.,1008 

Mobile  Ins.  Co.  etal.  vs.  Columbia 

A  GreonvlUe  R.  R.  Co XXVI.,  268 

Modem  Woodmen  Acc.  Ass'n  vs. 

KUne XXVI.,  724 

Modem  Woodmen  Acc.  Ass'n  vs. 

Shryook XXVIL,  772 

Modern  Woodmen  of  America  vs. 

Jameson XXI.,  711 

Modem  Woodmen  of  America  vs. 

Jameson XXIL,  887 

Modt-m  Woodmen  of  America 

vs.  Van  Wald XXVIL,  477 

Moffltt  vs.  Phoenix  Ins.  Co XXIV.,  164 

Mogevs.  SocietedeBlenfaigance, 

««« XXVI.,  880 

Moise  vs.  Mutual  Reserve  Fund 

Life  Ass'n. XXIL.  710 

MoUer  vs.  American  Fire  Ins.  Co.  .XXIL,  809 


Digitized  by 


Google 


1124 


Index  cf  Ccuea  Bepatied. 


Molloy  TS.  Sap.  Coanoil  of  Catho- 

Uo Mat.  Bcoi.  AMU XXIV.,  682 

Monroe  rs.  ProTldenoe  Pemuuieiit 

Firemen's  Belief  AMocUtion... XXV.,  800 
MoDroi>  Buildlof  &  Loan  Aw'n 

vs.  L.  &  L.  A  O.  Ins.  Co.... XX VIII..   266 

MoDteleone   rs.    Harding XXVIII.,    884 

Monteleone  ts.  Boyal  Ins.  Co XXI V.,  240 

Monteleone  vs.  Boyal  Ins.  Co XXIV.,  581 

Monti^mery  Ck».  Fanners*  Mat. 

Ins.  Co.  vs.  MUner XXIII.,  466 

Moody  TS.  Insoranoe  Company. . .  XXTV.,  81 
Moore  vs.  Farmers'  Mutnal  Ins. 

Ass'n XXVIII.,   675 

Moore  vs.  Order  of  Bailway  Con- 
ductors of  America XXIII.,  329 

Moore  vs.  Bockf ord  Ins.  Co XXIII.,  620 

Moore  et  aL  vs.  HanoTer  Fire  Ins. 

Co XXIIL,  466 

More  et  al.  vs.  New  York  Bowery 

Fire  Ins.  Co. XXI.,  228 

Moriarty  vs.  Home  Ins.  Co XXII..  797 

Moriarty  vs.  United  States  Fire 

Ins.   Co rXXVIII.,   286 

Morley  vs.  L.  <St  L.  <St  O.  Ins.  Co XXI.,1047 

llorley    ts.    Liverpool    &    L.    & 

G.    Ins.   (Vj XXVIII..    568 

Morotock  Ins.  Co.  vs.  CtaeeK XXV.,  649 

Morotock  Ins.  Co.  vs.  Bodefer  et  al.XXV.,  629 

Morris  vs.  Farmers'  Mat.  Fire  Ins.     

Co.  of  Harmony XXV.,  280 

Morris  vs.  Oerman-Amerioan  Ins. 

Co XXIL,  399 

Morris   vs.    Imperial   Ins.    Go.— 

Imperial  Ins.  Co.  vs.  Morris. XXVIII..  402 
Morris    vs.     Orient    Ins.     Co.— 

Orient  Ins.  Cu.  vs.  Morris.. XX VIII..  643 
Morrow  vs.  Des  Moines  Ins.  Co XXL,  842 

Mosness  vs.  Oerman-Amerioan  Ins. 

Co XXI.,  915 

Moyer  vs.  Sun  Ins.  Office XXVI.,  462 

Mueller  vs.  Grand  Grove,  State  of 
Minnesota,  United  Ancient 
Order  of  Druids XXVI.,  870 

Murdy  vs.  Skyles  et  ux XXVI.,  607 

Murphey  vs.  American  Mat.  Ac- 
cident Ass'n XXrv.,  557 

Mutual  Accident  Ass'n  vs.TuggleXXIIL,  639 

Mutual  Heneflt  Co.  on  the  Appeal 

of  Schoneman XXV..  480 

Mutual    Beu.    Life  Ins.    Co.  'vs. 

Dunn XXVIII.,   577 

Mutual  Benefit  Life  Ins.  Co.  vs. 

Bobison XXII.,  401 

Mutual  Fire  Ins.  Co.  vs.  Alvord.XXIII.,  801 
Mutual  Life  Ins.  Co.  vs.  Arhelger.XXIII.,  606 
Mutual  Life  Ins.  Co.  vs.  Blodgett.XXIII.,  812 
Mutual  Life  Ins.  Co.  vs.  Gorman.. XX VI^  1014 
Mutual  Life  Ins  Co.  vs.  Hay  ward 

etal XXIIL,  694 

Mutual  Life  Ins.  Co.  vs.  NlchoU..XXVI.,  443 

Mutual  Life  Ins.  Co.  vs.  Selby XXV.,  618 

Mutual  Ufe  Ins.  Co.  vs.  Simpson. XXVI.,  469 
Mutual  Life  Ins.  Co.  vs.  Smith. . .  .XXVI.,  928 
Mutual  Life  Ins.  Co.  vs.  Thomson 

et  al XXIL,  481 

Mutual  Life  Ins.  Co.  vs.  Tillman. . . .XXL,  788 
Mutual  Life  Ins.  Co.et  al.v8.HillmonXXI.,  701 
Mutual  Life   Ins.  Co.   of  New 

York  vs.  Jarboe  et  al XXVII.,  825 

Mutual  lAte   Ins.   Co.  of  New 

York  vs.  Logan XXVII.,  937 

Mutual  Life  Ins.  Co.  of  New 

York  vs.  Oliver XXVII.,  444 

Myersvs.  Lebanon  Mut.  Ins.  CO..XXIII.,  308 
NaiU  vs.  Kansas  Farmers*   Fire 

Ins.  Co XXL,  980 


Names  vs.  DweUlng-Hooae  Ins.  C0.XXV.,  589 
Nappanee  Fomitore  Oa  vs.  Ver- 

nonlns-Co XXIII.,  871 

Natches  A  N.  O.  Packet  A  Nav.Co. 

vs.Loaisville  Underwriters  etaLXXI.,  64(^ 
National     Fire     Ins.     Co.     vs. 

Grace XXVIII..   3T9 

National  Firo  Ins.  Co.  of  Hartford 

vs.  Strobe XXVI.,  92S 

National  Life  Ass'n  of  Hartford. 

Conn.,   vs.    Hopkins*    Adm'r 

et   al XXVIIL.   717 

Natlonia  Masonic  Accident  Ass'n 

vs.  Burr XXIV.,  423 

National  Mut.  Ins.  Co.  vs.  Home 

Ben.  Soc.  of  N.  Y XXVL,  917 

National  Protective  Ass'n  vs.  Pren- 
tice Brown  Stone  Co XXL,  838 

National  Union  vs.  Marlow XXVI.,  863 

Neill  vs.  Order  United  Friends XXV^  668 

Nelson  et  aL  vs.  Atlanta  H<Hne 

Ins.  Co XXVT.,  913 

Neville  vs.  Detroit  Fire  Ass'n XXVI.,  637 

New  vs.  German  Ins.  Co XXI.,  764 

Newark  Machine  Co.  vs.  Kenton 

Ins.  Co XXIII.,  34» 

Newoomb  vs.  Imperial  Life  Ina.CaXXIL,    53 

Newcombvs.  Provident  Fund  So- 
ciety  XXIV.,  302^ 

New  England  Loan  A  Trost  Co. 

vs.  Kenneally  et  al XXIII.,  799 

New  Era  Life  Ass'n  vs.  Bos8iter....XXI.,  287 

New  Haven  Steamboat  Co.  vs. 

The  Mayor,  etc XXVI.,  172 

New  York  Board  of  Underwrit- 
ers vs.  Whipple  et  si XXVIII..    184 

New  York   Life    Ins.   Co.    vs. 

Baboock XXVIL,  649 

New  York  Life  Ins.  Co.  vs.  Baker. XXVIL,  350 

New    York    Life    Ins.    Go.    vs. 

Davis   et    al XXVIIL,   467 

New    Yoric    Life    Ins.    Co.    vs. 

Dingley XXVIIL,   527 

New  York  Life  Ins.  Co.  vs.  Ireland.XXL,  161 

New    York    Life    Ins.    Co.    vs. 

McMaster XXVIIL.    606 

New  York  Life  Ins.  Co.  vs.  8mith.XXVI^  635 

New  York    Life    Ins.   Co.   vs. 

Taliaferro XXVIL,  6S& 

N.  Y.  Lumber  A  Woodworking 

Co.  vs.  People's  Fire  Ins.  Co.. .XXIL,  632 
Niagara  Fire  Ins.  Co.  vs.  Bishop. . .  XXV..     24 

Niagara  Firo  Ins.  Co.  vs.  Mrs. 

D.  Forohand ..XXVIL,     TZ 

Niagara  Fire  Ins.  Ca  vs.  Scammon.XXI..  925 
Niagara  Fire  Ins.  Co.  vs.  ScammunXXIL,  137 
NichoUs  et  aL  vs.  Sun  Mutual 

Ins.  Co XXIIL.  63& 

NickeU  vs.  Phenix  Ins.  Co.  of     ^ 

Brooklyn,  N.Y XXVIL.  880 

Niles   vs.    Farmers'    Mut.    Fire 

Ins.  Co..   etc XXVIIL.   288 

Nippolt  vs.  Firemen's  Ins.  Co XXIIL,  577 

Norrls   vs.    Hartford    Fire   Ins. 

Co.    et   al XXVIIL,   747 

Norristown  Title,  Trust  A  Safe 

Deposit  Co.  vs.  John  Hancock 

Mut.  Life XXVL.  272 

North  British  A  MercantUe  Ins. 

Co.  vs.  Bohn  et  aL XXVI.,  106 

North  Britisli  A  Mercantile  Ins. 

Co.  vs.  Lambert  et  al XXIV^  231 

Northern  Assurance  Co.  vs.  Ham- 
ilton etaL XXVIn  824 

Northwest  Transp.  Co.  vs.Boston 

Marine  Ins.  Co XXVL,  239 

Northwestern  Mut.  Lifo  Ins.  Co.  vs. 

Barbour  etal XXI..  168 


Digitized  by 


Google 


Index  of  Caaea  Beported. 


1125 


Korthwestern  Mat.  LUe  Ins.Cio.rs. 

Btevens  et  i^— Bankers'  Life 

A88*nof  Minnesota  vs.  Same... XXV.,  292 
Northwestern  National  Ins.  Co. 

vs.    Woodward XXVIII.,     08 

Northwestern  Traveling  Men's 

Ass'n  vs.  Schaoss XXIII.,  872 

Norwich  Union  Fire  Ins.  Soc  vs. 

Standard  Oil  Co.,  otal XXVI.,  128 

Nye  vs.  Grand  Lodge  A.  O.  U.  W. 

etal , XXVI.,  419 

Ohersteller  vs.Commerclal  Assnr. 

Ca XXII.,  396 

O'Brien  vs.  Home  Ins.  Oo XXL.     78 

O'Brien  vs.  Presoott  Ins.  Co XXL,  783 

OflUl  vs.Snpreme  Lodge  Knights 

of  Honor XXVII.,  936 

Ohio  Farmers' Ins.  Co.  vs.  Bevis.. XXVI.,  623 
Ohio  Farmers'  Ins.Co.vs.  Maloney.XXIV.,  400 
O'Keef  e  vs.  Liverpool  &  London  A 

Globe  Ins.  Co XXVL,  888 

O'Leary  et  al.  vs.  German-Amer. 

lean  Ins.  Co.  of  N.Y XXVII.,  610 

O'Leary  et  al.  vs.  Merchants'  A 

Bankers' Mat.  Ins.  Co -..XXV.,  894 

Oliver  vs.  Mutual  Life  Ins.  Co. 

of   New   York XXVIII..   710 

Olney  et  al.  vs.  German  Ins.  Co XXL,  669 

Omaha  Fire  Ins.  Co.  vs.  Crighton.XXVL,  791 
Omaha  Fire  Ins.  Oo.  vs.  Dlerks.. . .  XXIV.,  261 
Omaha  Fire  In8.Co.vs.  Dierks  et  al.XXI  V.,  241 
Omaha  Fire  Ins.  Co.  vs.  Dufek....XXIV.,  473 
Omaha  Fire  Ins.  Co.vs.  Hilde- 

brand , XXVII.,  730 

Omaha  Fire  Ins.  Co.  vs.  Thompson 

etal XXVL,  736 

Omaha  National  Bank  vs.  Mu- 
tual Ben.  Life  Ins.  Co XXVII.,  296 

Ombertr  vs.  United  States  Ma- 

tual  Ass'n XXVII.,     68 

Ordway   vs.    Chace XXVIII.,    191 

Orient  Ins.  Co.  vs.  Daggs XXVIII.,      97 

Ormsby  et  al.  rs.  Phenix  Ins.  Co.  XXIV.,  110 
O'Bourke  vs.  John  Hancock  Mat. 

Lire  Ins.  Co XXIV.,  160 

Orr  vs.  Hanover  Fire  Ins.  Co XXV.,  624 

Orr  vs.  Travelers  Ins.  Co XXVIII. ,1022 

Over  vs.  Lake  Erie  A  W.  R.  Co.... XX VI.,  362 
Overpeok  vs.  Overpeck  et  al XXIIL,     74 

Pacific  Mutual  Life  Ins.  Co.  vs. 

Snowden XXIII,  131 

Page  et  al.  vs.  Sun  Insurance Offlce.XXV.,  866 
Paine  vs.  Pacific Mut.Llfe  Ins.Co.XXIIL,  688 
Palatine  Ins.  Co.  vs.  Evans,  Judge.XXVL,  469 

Palatine  Ins.  Co.  vs.   Ewing  et 

al XXVIII.,   461 

Palmer  Bank  of  Savings  vs.  Ins. 

Oo.  of  North  America XXV.,  739 

Palmer  vs.  Welch  et  al XXVL,  269 

Parish  VH.   Mutual  Benefit  Life 

Iu8.    Co XXVIII.,    285 

Parker  vs.  Clilna  Mut.  Ins.  Co XXV.,  282 

Parker  et  al.  vs.  Rochester- Ger- 
man Ins.  Co XXVL,  635 

Parsons  vs.  Knoxville  Fire  Ins.  Co. XXV  ,  719 

Parsons  et  aL  vs.  Knoxville  Fire 

Ins.  Co XXIV.,  862 

Patten  vs.  United  Life  A  Acc.Ass'n.XXL.   678 

Patterson  et  aL  vs.  Natural  Pre- 
mium Mat  Life  Ins.  Co XXVII.,  820 

Peck  vs.  Glrard  Fire  A  Marine 

Ins.  Co XXVII.,  266 

Peele  vs.  Provident  Fund  Society 

etal XXVL.  927 

Peet  vs.  Dakota  F.  A  M.  Ins.  Co. . . XXV.,     88 

Pelican  Ins.  Co.  vs.  Schwartz  ct  al..XXI.,  722 

Pelican  Ins.  Co.  vs.  Smith XXL,   106 


Pelzer  Mfg.  Co.  vs.  Sun  Fire  Offloe..XXI.,  962 
Penn  Mut.  Life  Ins.  Oo.  vs.  Mechan- 
ics' Savings  Bank  A  Trust  Co.  .XXV.,  871 
Penn  Mutual  Life  Ins.  Oo.  v& 

Union  Trust  Co.  of  California 

etal XXVII.,  602 

Penn  Plate  Glass  Co.  vs.  Spring 

Garden   Ins.    Co XXVIII.,   228 

Pennington  vs.  Pacific  Mut.  life 

Ins.  Co XXII.,     26 

Pennsylvania  Fire  Ins.   Co.   vs. 

Moore XXVIIL,   672 

People  vs.  Formosa XXI.,1017 

People  vs.  Grand  Lodge  of  Em- 
pire Order  of  Mutual  Aid  of 

State  of  New  York,  et  al.  ..XXVIII.,  8 
People  ex  rel.  Payson  vs.  Pavey.  .XXIIL,  880 
People  ex  rel.  Stevens  vs.  Fidelity 

A  Casualty  Ins.  Co XXVL,  364 

People    ex    rel.   Woodward  vs. 

Roseudale XXIIL,     79 

People  ex  rel.  Woodward  vs.  Ro- 

sendale,  Att'y-Gen XXVL,  266 

People  of  the  State  of  Michigan  vs. 

fiay Tr. XXV.,  141 

People's  MutAssur.  Fund  vs.  BaesseXXI.,  167 
People's  Mut.  Ben.  Society  vs. 

fempleton XXVL,  484 

People's  Mut.  Benefit  Society  vs. 

Werner XXIL,  686 

People's  Mut.  Fire  Ins.  Oo.  vs. 

(Qroff. XXIL,  741 

People's  Mut  Ins.  Fund  vs.  Brick- 

en-Birch XXIL.  664 

People's  Natural  Gas  Co.  vs.  Fl- 

deUty  Title  A  Trust  Co XXI.,  761 

Ferine  vs.  Grand  Lodge  of  Ancient 

Order  United  Workmen XXI.,  218 

Perlne  vs.  Grand  Lodge  A.  O.  U. 

W.  of  Minnesota XXIL,     71 

Perkins  vs.  Fish  etal XXVIL,  936 

Perpoli  vs.  Grand  Lodge  of  Legion 

of  the  West XXIV..     68 

Perry  vs.  Dwelling- House  Ins.  Oo.XXVL,  120 

Perry  et  al.  vs.  Cobb  et  al XXV.,  481 

Petrie  vs.  Phenix  Ins.  Ca XXI.,  661 

Pfeifer    vs.   National  Live-stock 

Ins.  Co XXV.,  134 

Phebmvs.  Phehmetal XXI.,     98 

Phenix  Ins.  Co.  vs.  Bachelder XXL,  618 

Phenix  Ins.  Co.  vs.  Boyer. XXL,  409 

Phenix  Ins.  Co.  vs.  Charleston 

Bridge  Co XXIV.,  624 

Pheni3(  Ins.  Co.  vs.Coomes XXIL,  162 

Phenix  Ins.  Co.  vs.  Covey XXIV.,  806 

Phenix  Ins.  C:  vs.  Dungan XXIL,  871 

Phenix  Ins.  Co.  vs.  Grimes XXL,       9 

Phenix  Ins.  Co.  vs.  Hart....^ XXVL,  891 

Phenix  Ins.  Co.  vs.   Holeombe..XXVIII.,   288 

Phenix  Ins.  Co.  vs.  Martin XXIV.,  819 

Phenix  Ins.  Co.  vs.Munger XXL,   682 

Phenix  Ins.  Co.  vs.  Omaha  Loan 

A  Trust  Co XXIVn  189 

Phenix  Ins.  Co.  vs.  Pennsylvania  _    

Co XXIIL,     28 

Phenix  Ins.  Co.  vs.  Perry XXI.,  881 

Phenix  Ins.  Co.  vs.Red  BUa  Hora ^ 

C.  S.  P.  S XXVL,  190 

Phenix  Ins.  Co.  vs.  Rogers  et  al...XXVI..  468 

Phenix  Ins.  Co.  vs.  Rollins XXIV.,  821 

Phenix  Ins. Co.  vs.  Ward XXIIL,  702 

Phenix  Ins.  Co.  vs.  Warttemberg.XXVL,  662 
Phenix  Ins.  Co.  vs. Weymouth  et  al.XXL,  666 
Phenix   Ins.  Co.   vs.  WUcox  A 

Gibbs  Guano  Co XXVL.  632 

Phenix  Ins.Co.et  aLvs.Angel  etaLXXVL,  722 
Phenix  Ins.  Co.  of  Brooklyn  vs. 

Amoldyetal XXVIL,     48 


Digitized  by 


Google 


1126 


Index  qf  Gomb  Beported. 


Ph«iiix  Ina.  Co.  of  Brooklyn  t*. 

Johnston XXU..     29 

Phenlx  Ins.  Co.  of  Brookljm  vs. 

liorons XXII.,  712 

Phillips  vs.  Csrpenter  et  ftl XXI.,     90 

Phoenix  Assur  Co.vs.Alllsonetal.XXIV.,  873 
Phflsnlx  Assnr.  Co.TS.Al]lsonetAl..XXVI.,  461 

Pbonlx  Assnr.  Co.  vs.  Mnncer 

Improved  Cotton-Mach.  Mfg. 

Co XXVIII.,   248 

Phoenix  Ins.  Co.  vs.  Asbnry XXVI.,1024 

Phoenix  Ins.  Co.  vs.  Boron  et  al.. XXIII.,  80 
Phoenix  Ins.  Co.  vs.  Flemminc 

etal XXVII.,  584 

Phoenix  Ins.  Co.  vs.  Greor XXV.,  311 

Phoenix  Ins.  Co.  vs.  Hanoock...XXVIII.,  334 

Phoenix  Ins.  Co.  vs.  McKernan 

etal XXVII..  870 

Phoenix  Ins.  Co.  vs.  Mluner XXVII.,  423 

Phoenix  Ins.  Co.  vs.  Overnian..XXVIII.,  388 
Phoenix  Inn.  Co.  vs.  Shearman... XX VI I.,  478 
Phoenix  Ids.  Co.  vs.  Summerfleld.XXII.,  746 
Phoenix  Ins.  Co.  of  Hartford  vs. 

Asberry XXVII.,  648 

Phoenix  Ins.  Co.,  of  Hartford, 

T».    Hedrlck XXVIII.,    384 

Phoenix   Mut    F.    Ins.   Co.   vs. 

Brecheisen XXIII.,     66 

Plokett  vs.  Pacific  Mnt.  Life  Ins.  Co. XXI.,  64 
Plerson  et  al.  vs.  Springfield  F.  A 

M.,  Ins.  Co XXVI.,  176 

Pioneer  Mfg. Co. vs.  Phoenix  Assnr. 

Co XXII.,  261 

Pioneer  Savings  &,  Loan  Co.  vs. 

Providence. Washington  Ins. 

Co XXVII..  144 

Pioneer  Savings  A  Loan  Co.  vs. 

St.  Paol  Fire  A  Marine  Ins.  Co.XXVI.,  826 
Piper  vs.  Mercantile  Mutual  Ac- 
cident Ass'n XXIV.,     67 

Pittel  et  al.   vs.   Fidelity  Mut. 

Life   Ass'n XXVIII.,     96 

Place  et  al.  vs.  St.  Paul  Title  Ins. 

A  Trust  Co XXVI.,  809 

Plan  vs.  .£tna  Ins.  Co XXIV.,  132 

Porter  VS.U.S.  Life  Ins.  Co XXIII.,  446 

Potter  et  al.  vs.  Phenix  Ins.  Co.. . .  XXIV.,  691 
Powell    vs.    Mutual    Ben.    Life 

Ins.   Co.   et  al XXVin.,1033 

Powers'  Dry  Goods  Co.  vs.  Imperial 

Fln^  Ins.  Co XXI..  261 

Pratt  vs.  Burden XXVII.,  288 

Pratt  vs.  DwelUng.House  Mut.  Ins. 

Co XXI..  146 

Pratt  et  al.  vs.  Globe  Mutual  UfcXXVI.,  176 
Pratt  et  al.  vs.  Manhattan  Life 

Ins.  Co XXIV.,  626 

Preferred     Ace.     Ins.     Co.     vs. 

Barker XXVIII.,   673 

Preferred  Accident  Ins.  Co.  vs. 

Gray XXVIIl.,   942 

Preferred  Accident  Ins.  Co.  vs. 

Randolph.  Executor XXVI.,  291 

Preferred  Mut.Aco.Ass'n  et  al.  vs. 

Cobb XXV..     69 

President,  etc..  of  Grand  Bapids 

Hydraulic  Co.  vs.  Amenoan 

Fire  Ins.  Co XXII.,  168 

Preston  National  Bank  vs.Mich- 

igan  Mut.  Fire  Ins,  Co XXVII.,  478 

Pretifelder  vs.   Merchants'  Ins. 

Co.    et   al XXVIIl.,    168 

Preustervs.  Supreme  Council  of 

Order  of  Chosen  Friends XXII.,  141 

Price   vs.   Patrons'   &   Farmers' 

Protection  Co XXVIIl.,    192 

Prin^le   et   al.    vs.    Des   Moines 

Ins.    Co XXVIIl.,    138 


Proctor  vs.  Georgia  Home  Ina. 

Co XXVIIL,  10I9 

ProvMe»ce.Wa<hlngton  Ins.  Go.  vs. 

Bowringet  al XXI^  804 

Providence.  Washington  Ins.  Co. 

vs.  Brummellcarap XXIII.,     60 

Provident  SavingsLif  eAsaor.Soc 

vs.LleweUyn  etal XXIII.,  222 

Provident  Savin  gsLifeAssnr.Soc 

vs.  Bentlinger XXVI.,  141 

Prudential  Ins.  Co.  vs.  Leyden's 

Adm'x XXVIIL,   174 

Pmdential  Ins.  Co.  of  America 

vs.  Cummins'  Adm'r ...XXVII.,  637 

Prudential  Ins.  Co.  of  America 

vs.  Hurn XXVlII..   384 

nroell  vs.  St.  Paul  Fire  A  Marine 

Ins.  Co XXV.,  167 

Purvesvs.  Insurance  Co XXI.,  306 

Pythian  Life  Ass'n  vs.  Preston XXV.,  502 

Queen  Ins.  Co.  vs.  Hudnut  Co.  ...XX 1 1 1.,  156 

Queen  Ins.  Co.  vs.  Kline  et  al XXV.,  236 

Queen  Ins.  Co.  et  al.  vs.  State  ex 

rel  Attorney  .General XXIII.,  166 

Qulgg  vs.  Coflly XXVI.,  867 

Qulgley  et  al.  vs.  St.  Paul  Title 

insurance  and  Trust  Co XXIV^  339 

Qulgley  et  aL  vs.  st  Paul  Title 

insurance  A  Trust  Co XXV.,  389 

Qulnlan  vs.  Providence-Washing. 

ton  Ins.  Co XXI.,  650 

Qulnlan  vs. Providence- Washing. 

ton  Ins.  Co XXVI.,  637 

Quinn  vs.  supreme  Council, Cat  h- 

ollc  Knights  of  America  et  al. .  XXVI.,  9^ 
Qoinsigamond   Lske   Steamboat 

Co.  vs.   Insurance  Cos XXVIIl.,   211 

Bahr  et  al.  vs.  Manchester  Fire 

Assur.  Co XXV.,  750 

Railway   Passengers  A  Freight 

Conductors*  Mut.  Aid  A  Bene> 

fit  Ass'n  vs.  Loomls XXII..     18 

Railway  A  Passengers  Freight 

Conductors'   Mutual    AidA 

Benefit  Ass*n  vs.  Robinson.. . .XXIII.,    79 
R'way  Officials*   A   Employees' 

Ace.   Ass'n  vs.   Dnimmood..XXVIII.,   382 
Raingervs.BostonMut.LifeAss*n.XXVL,  188 

lUmspeck   vs.    Pattlllo XXVIIL,     81 

Rand  et  aL  vs.  Provident  Savings 

Life  Assur.  Society XXVI.,  926 

Ranspaoh  vs.  Teutonla  Fire  Ins.  713 

Co XXV.. 

Rasmusen  et  aL  vs.  New  York  96 

Life  Ins.  Co XXV., 

Rau,    Eugene,    vs.    Westchester 

Fire   Ins.    Co XXVIIL.   152 

Reck  vs.  Hatboro  Mut.Live.stock 

A  ProtecUve  Ins.  Co XXIV.,  124 

Reck  vs.  Phoenix  Ins.  Co XXVI..  174 

Redmond  vs.  Industrial  Benefit     

Ass'n XXVI.,  812 

Reed  vs.  Equitable  Fire  A  Marine 

Ins.  Co XXL.  821 

Reed  et  al.   vs.   Fidelity  &  Cas- 
ualty Co.  of  N.  Y XXVIIL.   3W 

Reicbenbach  vs.  Ellerbee XXII.,  764 

Rellly     vs.     Chicago    Guaranty 

Fund   Life    Society XXVIIL.   243 

Reliance  Lumber  Co.  vs.  Brown..... XXI.,  794 
Reliance  Marine  Ins.  Co..  Ltd., 

vs.  New  rork  A  C.  Mail  S.8. 

Co.  et  aL-New  York  A  C 

Mail  8.  H.  Co.  et  al.  vs.  BeU. 

ance  Marine  Ins  c;o..  Ltd XXVIL,      3 

Reliance  Mut.  Ins.  Ca  va  Sawyer 

et  al XXIII.,  793 

Renner  et  al.  vs.  Supreme  Lodge, 

Bohemian  Slavonian  Benefit 

Society XXVI,  636 


Digitized  by 


Google 


Index  of  Cases  Reported. 


1127 


Beimlngerv».Dwelllng-Hoii8eIn8. 

Oo XXV.| 

Bans    vs.  NoTthweatern    Mut,  „_,„, 

BeUefAM*!! XXVII., 

Beplogle  vs.  American  In8.Co.  etaLXXII., 
BapnbUc  Life  Ins.  Co.  vs.  Swlgert  ^^„, 

Andltor.etal XXVI., 

Reyer  vs.  Odd  Felloes'  Fraternal 

Ass'n  of  America XXII. 

Reynolds  vs.  Atlas  Accident  Ins. 

Co.; XXVI. 

Rheims  vs.  Standard  Fire  Ins.  Co.  ^XIV. 

Rhode  Island  Underwriters*  Ass*n 

vs.  Monarch XXV., 

Rice  et  al.  vs.  Smith XXIV., 

Ri<  iiards  vs.  Maine  Benefit  Ass'n.XXII., 
Ridiards  vs.  Travelers  Ins.  Co. . .  .XXVI., 
Richardson  vs.  Mutual  Life  In»._„„ 

Co XXII., 

Richardson  vs.  White  et  al XXVI., 

Richmond  vs.  Assiir.  Cos XXV., 

Richter  vs.  Harper XXII. 

Rlegel  vs.  American  Life  Ins.  Co.. XXI I. 

Riley  vs.  Riley  etal XXVI, 

RiMler     vs.     American     Cent. 

Ins.    Co XXVIII. 

Ritter  vs.  Mutual  Life  Ins.  Co.         _^ 

of  New  York  (Miscellany). . .  .XXVII 
Ritter  vs.  Mutual  Life  Ins.  Co. 

of  New  York XXVIT 

Ritter.  Executor,  vs.  Mutual  Life 

Ins.  Co XXIV., 

Rohbins  vs.  Springfield  Fire  & 

Marine  Ins.  Co XX\. 

Roberts  vs.   Winton XXVIII., 

Roberta  et  al.  vs.  Northwestern 

NaUonal  Ins.  Co XXV., 

Robinson  vs.  Pennsylvania  Fire 

Ins.  Co XXVIl., 

Robinson  vs.  Pennsylvania  Ins.  Co. XXV., 
Robinson  vs.  Templar  Lodge  of 

Odd  Fellows XXIIL, 

Robinson  et  al.  vs.  -fitna  Ins.  Co.. XXVI., 
Robison  et  al.  vs.  Ohio  Farmers* 

Ins.  Co XXII., 

Rochester  Loan  &  Banking  Co.  _    

et  al.  vs.  Liberty  Ins.  Co XXIV.. 

Rockford  Ins.  Co.  vs.  Farmers* 

State  Bank XXII., 

Rockford  Ins.  Co.  vs.  Rogers  and 

Stair XXVL, 

Rockford  Ins.  Co.  vs.  Wlnfleld XXVI., 

Rogers   vs.    Aetna   Ins.    Co.    of 

Hartford XXVIII., 

Rollins  vs.  MoHatton XXL, 

Ronald  vs.  Mutual  Reserve  Fund 

Life  Ins.  Ass'n XXL, 

Rosebud  Mining  A  MUllng  Co.  vs. 

Western  Assur.  Co XXV., 

Ross  vs.  Hawkeye  Ins.  Co XXL, 

Ross  vs.  Hawkeye  Ins.  Co XXIV., 

Rossiter  vs.  .£tna  Life  Ins.  Co XXV., 

Rotbcock    vs.    Dwelllng.House 

Ins.  Co XXIIL, 

Royal  Ins.  Co.  vs.  Clark XXIV., 

Royal    Ins.    Co.    ts.    Vanderbllt 

Ins.    Oo XXVIH., 

Royal  Ins.  Co.  vs.  Wight  el  al.... XXIIL, 

Rundle  et  al.  vs.  Kennan XXL, 

Runkel  vs.  Lloyd  Plate  Glass  Ins. 

Co XXL, 

RuuKle  et  aL  vs.  Hartford  Ins.  Co.  XXVI., 
Russell  vs.  Manufacturers* A  Build- 

ers*  Fire  Ins.  Co XXL, 

Rnssell  et  al.  vs.   Fidelity  Fire 

Ins.  Co XXIL, 

Rastln  vs.  Standard  Life  &  Ac- 
cident  Ins.   Co XXVIIL, 


121 

..  836 
,  815 

,  266 

,  718 

,  778 
258 

lie 

317 
866 
686 

454 
,  542 
354 
716 
277 
.  118 

.    615 

,  647 

,  804 

,  706 

652 

91 


86 
56 

480 
823 

798 

655 

389 

81 
785 

808 
489 

634 

693 
112 
640 
161 

640 

836 

910 

710 

80 

472 
320 

944 

583 

907 


Ruthven  et  aL  vs.  American  Fire  ^^^^^     _^  _ 

Ins,  Co XXIV.,  266 

Ruthven  et  aL  vs.  American  Fire  ^^^„     .  _  _ 

Ins.  Oo XXVIL,   593 

Ryan  vs.  Rockford  Ins.  Co XXIIL,       8 

Ryan  vs.  Rothweller  et  al XXIIL.  883 

Rynalskl  vs.Ins.Co.of  State  of  Pa.XXIII.,     48 

Sabinvs.  Phinneyetal XXIL,  478 

Sabin  vs.  Senate  of  the  National 

Union XXL.  858 

St.  Louis  A.  &  T.  Ry.  Co.  vs.  Fire 

Ass'n  of  PbUadelpliia  etal XXIL,  567 

St.  Loul^  I.  M.  &  S.  Railway  Co.  ^^„,     ^^. 
vs.  Commercial  Union  Ins.  Co.XXVL.  363 

St  Onge  vs.  Westchester  Fire ^ ,^,^ 

Insfco XXVI.,1017 

St.  Paul  Fire  &  Marine  Ins.  Co. ^  ,^ 

vs.  Klddetal XXIL.  457 

St.  Paul  Fire  A  Marine  Ins.  Co.  vs.  __^ 

Parsons XXI..     72 

St  Paul  Fire  A  Marine  Ins.  Co.  vs.     _ 

Upton XXL,   190 

St  Paul  Fire  A  Marine  Ins.  Co. 

et  al.  vs.  Oott!»elf XXIL,     34 

St  Paul  Title  Insurance  A  Trust         _     ,^_^ 

Co.  vs.  Johnson  et  al XXV.  878 

Sample  vs.  London  A  Lancashire 

/ire  Ins.  Cp XXV.,  576 

Sargent  etal.  vs.  Supreme  I^odge  _^,,     ,^, 

KnighU  of  Honor  etal XXIL,  545 

Sater  vs.  Henry  County  Farmers' ^  ^ 

Mut  Fire  Ins.  Co XXIV.,  2*i0 

Savage  vs.  Phenlx  Ins.  Co XXL,  967 

Scammell  et  al.  vs.  China  Mutual 

Ins.  Co XXV.,  357 

Schardt  vs.  Schardtetal XXVIL,  742 

Sohaner  vs.  Queen  Ins.  Co. XXVL,  367 

Schenck   vs.  Louisiana  Benevo- 

lent  A  ProtecUve  Ass'n XXIV.,  399 

Schmidt  vs    American  Mutual 

Acc.  Ass'n.. XXVIL,  212 

Schmidt  vs.  German  Mut  Ins.  Co..  XXL,  997 
Schmidt  vs.  Modem  Woodmen  of  _„,,     „^ 

America XXIL,  556 

Schmidt    vs.     Supreme     Tent 

Knights  of  Maccabees  of  the 

World XXVIL,  468 

Schmurr  vs.  State  Ins.  Co XXVL.  378 

School  Dist  No.  116  of  Minnehaha 

Co.  vs.  German   Ins.   Co.    of 

FrM>port XXV..  122 

SchouweUer    et    aL     ▼«•     Mer- 

chants*  Mut.   Ins.   Ass'n XXVIIL.    541 

Schrodel  vs.  Humboldt  Fire  Ins.  ^  ,     ^^^ 

Co XXIIL.  240 

Schroeder  vs.  Farmers'  Mut  Fire 

Ins.  Co XXI.,1020 

Schroeiler  vs.  Springfield  Fire  A  ^ 

Marine  Ins.  Co XXVIL,  150 

Schnltjs  vs.  Caledonian  Ins.  Co.... XXVL.  927 
Sohultz  et  al.  vs.  Citizens'  Mutual 

Life  Ins.  Co XXVL.  387 

Schuyler  et  aL  vs.  Phcenix  Ins.  C0.XXIL,  150 

Schwahn  et  al.  vs.  Michigan  Fire       

A  Marine  Ins.  Co XXIV.,  462 

Scott  vs.  Security  Fire  Ins.  Co XXV.,  581 

Scottish  U.A  N. Ins. Co  vs.BouldenXXIL.  188 
Scottish  Union  A  National  Ins.Co. 

vs.  Cbfcncy XXIL.  442 

Scottish  Union  A  National  Ins.  ^^^ 

Co.  vs.  Dangalx XXVL.  305 

Scottish  Union  A  National  Ins.  ^^^ 

Co.  vs.  Keene XXVL,  963 

Seamans,  Receiver  of  Wisconsin 

Mutual  Fire  Ins.  Co.,vs.  Zlra- 

merman XXIIL.  720 

Sellers  et  al.  vs.  Commercial  Fire     _ 

Ins.  Co XXIV.,  354 

8engfeldervs.MutualLifeIna.Co.XXIIL,  469 


Digitized  by 


Google 


1128 


Indeaa  (f  CoBea  Beporied. 


8<Tgent   T«.    Liverpool  &  London 

ft  Globe  Ins.  Co XXVIII..      60 

Sejmonr  v«.  Chicago  Oiuunuity 

Fnnrt  Life  Co XXIL,  787 

Shackelford  Ts.Bapreme  Conclave 

KnlgbU  of  Damon XXVI..  661 

Bhackeit  et  al.  vs.  People's  JiUh. 

Ben.  Hoolety XXV.,  168 

Shaffer  vs.  Hpaagler XXL,  468 

Shaoahan  vs.  Metropolitan   Life 

Ins.  Co XXV.,     79 

Shapiro  vs.  Western  Home  Ins.Co.XXII.,  810 
Sharp  vs.  Commercial  Travelers* 

Mut.  Aoc.  Ass'n  of  America... XXIII.,  767 

Shaw  vs.  Firemen's  Ins.  Co XXIII.,  228 

Sheav8.Massaohusett«Ben.Ass'nXXIII.,  214 
Sheanon  vs.  Faoifle  Mnt  Life  Ins.Co.XXII.,  321 

Sheets  vs.  8heet*< XXIII.,  660 

Sherry  et  ax  vs.Operative  Plaster- 
ers'Mutual  Union XXVI.,  786 

Shevlln    vs.   American    Mutual 

Accident  Ass'n XXVI.,  784 

Shove  vs.  Shove XXVI.,  868 

Sltvrock  vs.  Shyrock XXVII.,  286 

Sibley  vs.  Mutual  Reserve  Fund 

LlfeAss'n XXL,  616 

Silk  vs.  Mutual  Reserve  Fund 

LlfeAssn XXIII.,  884 

Silvaet  ux.  vs.  Supreme  Council  of 

PortugneseUmon  of  Cal.(  Dutn^ 

I  ntervener) XXV.,     66 

Simons  vs.  Iowa  State  Traveling 

Men's  Ass'n  3LXVII.,  488 

Simpson  vs.  Uie  Ins.  Co.  of  Va. ... .  XXI V.,  286 

Sims  T8.   Mutual   Fire  Ins.   Co. 

of  Town  of  La  Prairie XXVIII.,    381 

Singleton  et  aL  vs.  Plienix  Ins.  Co.. XXI.,  499 

Sisk  vs.  Citizens'  Ins.  Co XXVI.,  869 

Sisk  vs.  Citizens'  Ins.  Co XXVI.,  468 

Slater  vs.  Capital  Ins.  Co XXIV.,  174 

Sllnkard    vs.    Manehester    Fire 

Assur.    Cx) XXVIII.,    087 

SlobodiHky  vs.  PhtBulx  Fire  Ina. 

Co.  of  Hartford XXVIL,     68 

Sloman  etal.  vs. Mercantile  Credit 

Guarantee  Co XXVI.,  666 

SmaU  vs.  Westchester  Fire  Ins.Co.XXII.,  660 

Small  et  al.  vs.  Jose  et  al XXIV.,     89 

Smith  vs.  California  Ins.  Co XXVL,  681 

8mlth  Ts.  Cx>ntlnental  Ins.  C0..XXVIIL.   634 

Smith  vs.  Hopkins  etal XXVL,  866 

Smith  vs.  Metropolitan  Life  Ins. 

Co XXVIL,  414 

Smith  vs.   New   England    Mut. 

Life  Ins.  Co XXIV.,  212 

Smith  vs.  People's  Mut.  Livestock 

Ins.  Co XXV..  444 

Smith  vs.  Preferreil  Masonic  Mut, 

Accident  Ass'n XXL, 1086 

Smith  vs.  Preferred   Mut.   Ace. 

Assn XXIV.,  637 

Smith  vs.  Provident  Saving  lAte 

Ass'n  Society XXIV.,  602 

Smith  T8.  St.  Paul  Fire  &  Ma- 
rine   Ins.    Co XXVIII.,   371 

Smith,  Adni'r..v8.  German.Amer. 

ican  Ins.  Co XXVL,  174 

Smith    &    Dove    Mfjc.     C^>.     vs. 

Travelers    Ins.    Co XXVIII..  1040 

Smith,  County  Treasurer,  vs.  Ger- 

man  Ins.  Co XXV.,  192 

Smith  et  al.  vs.  ConUnental  Ins.  Co. .  XXL,     48 

Smith  etal.  vs.  Phenix  Ins.  Co XXL.  137 

Smith  et  al.  vs.  Phenix  Ins.  Co XXL,  416 

Smith  et  Hi.  vs.  Pinch  etal XXVL,  868 

Smith,Iii8  Com.,vs.MalneMutnal 

Accident  Ass'n   (BurriU,  In- 

tervener) XXIV.,  879 


Smith,Ins.  Commisaioner.  et  al.  va. 

National  Creitit  Ins.  Co.  et  al.  ..XXV.,  843 
Smitli,  Ins.  Commissioner,  et  aL 

vs.  National  Credit  Ins.  Co. 

etal .XXVn.,  964 

Snyder  vs.  Dwelling  House  Ins. 

Co XXVE.,  906 

Sofge  et  aL  vs.  Supreme  Lodge 

KnighU  of  Honor  et  aL XXVI.,  682 

Sou  vs.  Farmers'  Mut.  Ins.  Co XXI.,  908 

South  Bend  Toy  ManuTg  Ca  va. 

Dakota  Fire  A  Marine  Ina.  C0U..XXI.,  919 
Southern  Home  Building  A  Loan 

Aas'n  vs.  Home  Ins.Co.  of  N.O.  XXVI^  624 

Southern  Ins.  Co.  vs.  Parker XXV.,  214 

Southern  Ins.  Co.  vs.  White XXTV.,     47 

Southern  Ins.  Co.  of  New  Orleans 

vs.  Wolverton  Hartlware  Co.etaLXXI.,  671 
Southern    Mutual  Ins.  Co.  vs. 

Tumlyetal XXVIL,     67 

Southwestern  Mut.  Ben.  Ass'n.  va. 

Swenson XXI.,  868 

Spalding  et  al.  vs.  Miller XXVII.,  741 

Speagle  vs.  Dwelling.  House  Ina. 

Co XXTV.,  829 

Spies  vs.  Greenwich  Ins.  Co XXIII..      3 

Spring  vs.  Chautauqua  MuL  Life     

Ass'n XXVI,  636 

Springfield  F.  A  M.  Ins.  Co.  vs. 

Cannon  etal XXVII..  839 

Springfield  F.  A  M.  Ins.  Co.  vs. 

Payne  etal XXVI..     46 

Springfield  F.  A  M.  vs.  PhiUlps. . .XXIV.,  80 
Springfield   Steam  Laundry   Co. 

et  al.  vs.  Traders'  Ins.  Co.. XXVIII.,  760 
Sproul  vs.  Western  Assur.  Co... XXVIII.,   118 

Spmlll  vs.  Northwestern  Mutual 

Life  Ins.  Co XXVI.,  881 

Stambler  vs.  Order  of  Pente XXVL.  170 

Standard  Life  A  Accident  Co.  va. 

Board  of  Assessors  of  Detroit. XXII.,  639 
Standard  Life  A  Accident  Ins. 

Co.  vs.  Davis XXVIL.  898 

Standard  Life  A  Accident  Ins.  Co. 

vs.  Jones XXIL.  W6 

Standard  Life  A  Accident  Ins.Co. 

vs.  Langston XXIV.,  711 

Standard  Life  A  Accident  Ins.  Co. 

vs.  Lauderdale XXIV.,  865 

Standard  Life  A  Accident  Ins.  Co. 

vs.  Martin XXIL.  678 

Standard  Life  A  Accident  Ins.  Co. 

vs.  Randolph,  Executor XXVI.,  291 

Standard  Life  A  Accident  Ins.  Co. 

vs.  Thomas  etal XXL,  124 

Standard  Life  A  Accident  Ins. 

Co.  vs.  Ward XXVIL,  719 

Standard  Life  A  Accident  Ins. 

Co.  of  Detroit  vs.  CarroU XXVIL,  748 

Standard  Loan  A  Accident  Ins. 

Co.  vs.  Thornton XXVIL.  129 

Standard  Oil  Co.  vs.  Fidelity  & 

Casualty   Co XXVIII.,   656 

State  vs.  Aetna  Fire  Ins.  Co..  .XXVIII.,  671 
State  vs.   Lancashire  Fire  Ins. 

Co XXVIIL.   806 

State    (Metropolitan    Ins.    Co., 

prosecutor)  vs.  Mayor,  etc., 

of  City  of  Newark XXVIL,  839 

State   vs.    Moore XXVIIL.     M 

State  vs.  National  .\cc.  Society 

of  N.   Y XXVIIL,   7U3 

State  vs.  Phipps  etal XXIL,  346 

State  vs.  Stone XXIIL,  193 

State  vs.  Taylor XXIIL,     79 

State  vs.  Wheeler XXI.,  620 

State  vs.  Williams XXIII.,  609 

State  Board  of  Tax  Commisalon' 

ers  vs.  Holliday  et  al XXVIL,    97 


Digitized  by 


Google 


Index  of  Corns  Beported. 


1129 


state  ex  reL  Atry.Oen'l.Yt.  Ine.  O0..XXI.,  678 

State  ex  reL  Claim,  Attorney .Oen- 

eraUYs.  BdacatlonalEDdo  wment 

AoaoclaUon XXI.,  661 

State  ex  reL  Clapp,  Attomey.Oen- 

eral,  v%.  Federal  iBvestmontOo.XXlM  226 
aUkte  ex  PeL  Crow,  Att'y  Gen., 

Ts.   Insurance  Coe XXVIII.,   800 

State  ex  reL  Farmers'  Mat.  Ins.  Co. 

T8.  Moore,  Auditor XXV.,  719 

State  ex  rel.  Fidelity  &  Casu- 
alty Co.  vs.  Fricke.  Comm..XXVIII..  184 
State  ex  reL  Kinder  vs.  Eagle  Ins. 

Co XXII.,  569 

State  ex  rel.  Mechanics*  A  Traders' 

Ins.  Co.  vs.  Board  of  Assessors 

etal XXV..  147 

State  ex  rel.  Metropolitan  Plate 

Glass    Ins.    Co.    ys.    Fricke, 

Commissioner XXVIIl.,    184 

State  ex  rel.  National  Life  Ass'n 

vs.  Matthews,  State  Hnperln* 

tendent  of  Insurance.— State 

ex  rel.  Home  Mat.  Life  Ins. 

Co.  vs.  Same XXVII.,  6U 

State  ex  reL  Richards.Atfy.Gen.. 

vs.  Mfrs.  Mat  Fire  Aas*n XXII.,  696 

State  ex  reL  Richards,  Att'y-Oen'l, 

vs.  Richardson XXVI.,  169 

State  ex  reL  Royal  Arcanum  vs. 

Benton XXII.,  288 

State  Ins.  Co.  vs.  New  Hampshire 

Trust  Co XXV.,  807 

State  Ins.  Co.  of  Des  Moines  vs. 

Belfordetal XXV.,  127 

State  Ins.  Co.  of  Des  Moinee  vs. 

Stoffels XXII..  160 

State  Investment  A  Ins.  Ca  vs. 

Superior  Court XXIII.,  400 

State  Mutual  Fire  Ins.  Ass'n  vs. 

Brinkley  Stave  A  Heading  Co.  XXV.,     49 

State  of  Louisiana  vs.  Williams 

etal XXIII.,  608 

State  of  Tennessee  v8.Phenix  Ins. 

Co XXII.,  400 

StanfTer  vs.  Manheim  Mat.  Fire 

Ins.  Co XXI.,1051 

Stanffervs.  Penn.  Mat.  Fire  Ins. 

Ass'n  of  Lancaster  Co XXIV.,  229 

Steamship  Samana  Co.,   Limited, 

vs.  HaU XXII.,  689 

Steel  vs.  PhenlxIns.Co XXL,  242 

Steel  vs.  Phenix  lus.  Co.  of  Bklyn.XXIL,      7 

Steele  vs.  German  Ins.  Co XXII.,  877 

Stehlick  vs.  Mechanics'  Ins.  C0..XXIIL,  647 
Stelnback    vs.    Dlepenbrock    et 

al XXVIIl.,   280 

Steinhansen    vs.  The  Preferred 

Mut.  Ace.  Ass'n XXVI.,  464 

Steinle  vs.  New  York  Life  Ins.Co.XXVII.,  174 
Stemmer  vs.  Scottish  Union  A 

National  Ins.  Co.  et  aL XXVII.,  972 

Stensffaard  vs.  St.  Paul  Real  Estate 

Title  Ins.  Co XXL,  894 

Stephens  vs.  Capital  Ins.  Co XXII.,  208 

Hiephens  vs.  Railway  Officials'  A 

Employes'  Ace.  Ass'n XXVL,  640 

Stephens  vs.  Union  Assur.  S0C...XXVII.,  166 
Stepp  VH.  National  Life  A  Matarity 

Association XXI II.,  103 

Steppe  vs.  Alter  and  O*  Rourke XXV.,  160 

Sterling  Fire  Ins.  Co.  vs.  Beffrey....XXI.,  274 

Stevens  vs.  Queen  Ins.  Co XXL,  448 

Stever  vs.  People's  Mut.  Accident 

Ins.  Ass'u XXL,1029 

Stewart  vs.  Grand  Lodge  \.  O. 

of  United  Workmen XXVII.,  888 

Stewart  vs.  Helvetia  Swiss  Fire 

Ins.  Co XXIV.,  476 


Stewart  vs.  Unlcm  Mat.  Life  Ins. 

Co XXVII.,  698 

Stickley  vs.  MobUe  Ins.  Co XXII.,  768 

Stockley  vs.  Thomas  et  al XXVIIl.,   768 

Stockton  Combined   Harvester 

A  Agricultural  Works  vs. 

Glens  Falls  Ins.  Co.  of  N.  T.. XXVII..  988 

Stockton  Combined  Harvester 

&  Agricaltaral  Works  et  aL     

vs.  American  Fire  Ins.  Co XXVII.,1001 

Stoelker  vs.  Thornton  et  al XXVL,  174 

Stohr  vs.  San  Francisoo  Musical     

Fond  80c XXVL,  269 

Stone  vs.  Insarance  Cos XXT.,  247 

Stonghton    vs.    Manofactorers* 

NataralGas.Co XXIV..  688 

Straker  vs.  Phoenix  Ins.  Co.  et 

al XXVIIL.    143 

Strauss  et  al.  vs.  Phenix  Ins.  Co.. XXVL,  676 

Strunk  vs.  Firemen's  Ins.  Co XXIIL,  477 

Stuart  et  al.  vs.  Sutcliffe  et  al XXV.,       8 

Succession  of  Brownlee XXIL,  812 

Sullivan  vs.  G^ermania  Life  Ins.  Co. XXV.,  412 
Sullivan  vs.  Hartford  Fire  Ins.  Co.  XXV.,  706  . 

Solllvan  et  aL  vs.  Connecticut 

Indemnity  Ass'n XXVIL,  648 

Summerfl^d  vs.  North  British  A 

Mercantile  Ins.  Co XXTV.,  442 

Sommerfleld  vs.PhoBnix  Assnr.Oo.XXVI.,  640 

Sun  Fire  Office  vs.  Clark  et  ai XXV.,  888 

Sun  Fire  Office  vs.  Ermentroat XXI.,1066 

Sun  Fire  Office  vs.  Fraser  et  al. . .  .XXVL,  831 
San  Fire  Office  vs.  Wich XXVL,  881 

Sun  Ins.  Co.  vs.  Greenville  Build' 

Ing  and  Loan  Ass'n,  No.  2 XXV.,  667 

Sun  Ins.  Co.  vs.  The  Hope XXL,  479 

Sun  Ins.  Office  vs.  Varble XXVIL,  796 

Sun    Ins.    Office   of   London   vs. 

Mens XXVIIL,   846 

Son  Life  Ins.  Co.  of  America  vs. 

Bevan XXVIL.  646 

San  Mntual  Ins.  Co.  vs.  Crist XXVL,  696 

San  Mat.  Ins.  Co.  vs.  Jones XXL,     66 

Sun  Mat.  Ins.  Co.  vs.  Saginaw 

Barrel  Co XXVL,  176 

San  Mat.  Ins.  Co.  vs.  Searles  et  al.XXV.,  820 

Sun  Mutual  Ins.  Co.  et  al.  vs. 

Dudley  et   al XXVIIL,     44 

Supreme  Assembly  Royal  Soci- 
ety of  Good  Fellows  vs.  Mo- 
Donald XXVIL.     81 

Supreme  Cx»uncll  Catholic  Benev. 
Legion  V8.  McGluness.— Mc- 
Glnnean  vs.  Hupreme  Council 
Catholic    Benev.    Legion XXVIIL,   303 

Supreme  Council  Catholic  Knights 

of  America  vs.  Franke XXI..  222 

Supreme  Council  of  Royal  Ar- 
canum  vs.    Brashear« XXVIIL,    731 

Supreme  Council   Royal  Area- 

nam  et  al.  vs.  Tracy XXVIL.  436 

Supreme  Lodge  Knights  of  Honor 

vs.  Dalberg. XXL,  672 

Supreme  Ixwlgo  Knights  of  Honor 

vs.  Keener XXVL,  418 

Supreme  Lodge  Knights  of  Pyth- 
ias vs.  Stein XXVL,  668 

Supreme  Lodge  Knights  of  Py- 
thias  vs.    Trebbe XXVIIL,   574 

Supreme  Lodge  K.  of  P.  of  the 

World  vs.  KaUnskL XXIIL,     44 

Supreme  Lodge  K.  of  P.  of  the 

World  vs.  lA  Malta  et  al XXIV.,  801 

Supreme  Lodge  Knlghta  of  Pyth- 
ias of  the  World  vs.  Wilson. . .  .XXVL,  637 

Survick  vs.  Valley  Mntual  Life 

Ass'n  et  aL XXV.,  380 

Susquehanna  F.In8.Co.vs.MardortXXIL,  289 


Digitized  by 


Google 


1130 


Index  of  Oases  Seported. 


SutberlADd  vs.  Standard  life  A  

Aooidentlns.  Co XXII.,  868 

Swain  et  aL  tb.  aeourlty  live- 

stock  Ids.  Co XXV.,  7U 

Sweeting  et  aL  ts.  Mutual  Fire  Ina.     ^^^ 

coTTr. xxVn  780 

Swing  T8.  H.  C.  Akcley  Lumber  Oo.XXV..  803 

Swing   vs.   Mnnsoo XXVIII..   576 

Sjndioate  Ins.  Co.  vs.  Catchlngs..XXIV.,  447 

Taloott  vs.  Field  et  al XXI..  926 

TarbeU  et  al.  vs.  Vermont  Mut.  Fire  ^^^ 

Ins.  Co XXI.,  288 

Tarr  vs.  The  Lydla  A.  Harvey... XXVII..  479 
Tate  vs.  Commercial  B'ldg  Aas'n.XX VIII.,  671 
Taylor  vs.  Merchants'  A  Bankers' 

Ins.  Co XXI.,  117 

Taylor  vs.  Mutual  R««erve  Fond 

Life  Ass'n  et  al XXVIII.,    584 

Taylor  vs.  SUte  Ins.  Co XXVIlI.,   336 

Teeter    vs.     Tuited     Life    Ins. 

Ass'n XXVIII..   673 

Tefft  et  al.  vs.  Providence- Wash- 
ington Ins.  Co XXV.,  226 

TempiTsnoe  Mutual  Ben.  Ass'n 

vs.    Home    Friendly   Society 

of  Baltimore,  Md.,  et  al.  ...XXVIIL,  S8 
Terry  vs.  Mutnal  Life  Ins.  Co.  of 

N.  Y.  City XXVIL,  180 

Tessmann  vs.Sopreme  Command^ 

ery  of  the  United  Friends  of 

Michigan XXVI.,  736 

Teutonla  Ins.  Co.  vs.  Ewlng  et 

al XXVIlI.,   282 

Thames   &  Meniey  Marine   Ins. 

Co.   vs.   O'Connell XXVIlI..  1000 

Thayer  vs.  Standard  Life  it  Ace. 

Ins.    Va> XXVIlI.,     89 

The  People,  etc..  ex  reL  vs.  Fidel- 

ity  A  Casoalty  Co XXIV.,     99 

The  Scania  Ins.  Co.  vs.  Johnson.... XXV.,  626 
The  Steamship  Samana  vs.  The 

Brln : XXVI.,  171 

Tliehaad  etal.  va.  Great  Western 

Ins.  Co XXVII.,  766 

Theunen  vs.  Iowa  Mat.  Ben.Ass'n.XXVI.,  686 

Thomss  vs.  Cochran  et  al XXVIlI.,   847 

Thomas  vs.  Prudential  Ins.  Co XXI.,  666 

Thomas  vs.  Thomas  et  aL XXI.,  464 

Thompson  vs.  Caledonia  Fire  Ins. 

CoTTT. XXV.,  669 

Thompson  vs.  New  York  Life  Ins. 

Co XXII.,  486 

Thomson  vs.  Southern  Mut  In8.Co..XXI.,104d 
Thurston  vs.  Burnett  A  Beaver- 
dam  Farmers'  Mut.  Fire  Ins. 

Co XXVII.,  602 

Tioktln  vs.  Fidelity  &  Casualty 

Co. XXVII..  926 

Tlemey  et  aL  vs.  Phenlx  Ins.  Co..  XXIV.,  602 
Tisdell  vs.  New  Hampshire  Fire 

Ins.  Co XXVII.,  886 

Toomey     vs.     Supreme    Lodge, 

KnigbU  of  Pythlss XXVIIL,    100 

Trabue  et  al.  vs.  Dwelllng-House 

Ins.  Co  XXIII..  629 

Traders'  Ins. Co.  vs.  Pecaud  etal.XXIII..  624 
Traders'  Ins.  Co.  vs.  Race  (on  re- 
hearing)  XXI.,1023 

Trailers'  Ins.  Co.  etal.  vs.  Baoe XXI.,  363 

Travelers  Ins.  Co.  vs.  Dunlap XXV.,  604 

Travelers  Ins.  Co.vs.Healey  et  al.XXIII.,  719 
Travelers  Ins.  Co.  vs.  Lampkln...XXIV.,  296 
Travelers  Ins.  Co.  vs.  McCarthy.... XXL,  236 

Travelers  Ins.  Co.  vs.  Meliok XXIV.,  430 

Travelers  Ins.  Co.  vs.  Murray XXL,  264 

Travelers  Ins.  Co.  vs.Nitterhouse.XXVL.  460 
Travelers  Ins.  Co.  vs.  Randolph, 

Executor XXVL.  273 


Travelers  Ina.  Co.  vs.  Selden XXVL,  704 

Travelers  Ins.  Co.  vs.  Sheppord XXI.,  476 

Travelers  Ina.  Co.  vs.  Snowden. ..XXIV.,  826 
Travelera  Ins.  Co.  vs.  The  WUd 

BlverLumberCo XXVII.,  428 

Trinity  College  vs.  Travelers  Ins. 

Co. XXIII.,     63 

Triple     Unk     Mut.     Indemnity  

Ass'n  vs.   WilUams XXVIIL,   621 

Tripp  vs.   Northwestern   Live-  

stock  Ins.  Co XXIIL,  603 

Trippevs-Provldent  Fund  Society XXIIL,  387 
Tritschler  vs.  Keystone  Mutual ^^^ 

Benefit  Ass'n XXVL,  693 

Trustees  St.  Clara  Academy  vs. ^^^ 

Northwestern  Ins.  Co XXVII.,  883 

Tubb  vs.  Liverpool  A  London  A 

Globe  Ins.  Co XXV.,  366 

Tucker  vs.  United  Ufe  A  Aoc  Ins.     _ 

Ass'n XXI.,  669 

Turner  vs.  FideUty  A  Casualty  Co.XXVI.,  667 
Tutorship  of  the  minors  Henry 

and  Adebert  Crane XXIV..  660 

Tyler  vs.  Ideal  Ben.   Ass'n XXVIIL.  477 

Twiss  vs.Guaranty  Life  Ass'n  etaLXXIL,  639 

Ulrich  vs.  Belnoehl  et  al XXI.,  401 

Underwood  Veneer  Co.  vs.  Lon- ^^^ 

don  Guarantee  A  Aco.  Co XXVII.,  910 

Union  BuUdlng  Ass'n  vs.  Rock-        ,^^     ^,, 

ford  Ins.  CO XXIII..  616 

Union  Casualty  A  Surety  Co.  vs. ^^^ 

HorroU...  XXVIL,  176 

Union  Casualty  A  Surety  Co.  vs.     _  ^, 

Randolph.  Executor XXVI.,  291 

Union  Central  Life  Ins.  Co.  ts.      

Chowlng XXVI.,  269 

Union  Central  Life  Ins.  Co.  vs. 

Lee XXVIIL.    171 

Union  Central  Life  Ins.  Oo.  vs. 

Smith  et  al XXIV,  846 

Union  Central  Life  Ins.  Co.  vs. 

Woods XXVL,  161 

Union  Guaranty  A  Trust  Co.  vs. 

Robinson XXVL,  682 

Union  Life  Ins.  Co.  of  Omaha 

vs.    Haman XXVIIL.       8 

Union  MutAcc  Ass'n  vs.  FrohanLXXVI.,  361 
Union  National  Bank  vs.  German 

Ins.Oo XXV.,  639 

United   Firemen's   Ins.   Co.    vs. 

Thomas XXVIIL.   500 

United     Security    Life    Ins.     A 

Trust  Co.  vs.   Rltchey XXVIIL,     77 

United  States  vs.  American  To- 

-     baccoCo XXVL,  640 

United  States  Credit  System  vs. 

Robertson etaL XXIIL,  717 

United  States  Life  Ins.  Oo.  vs.  Ross.XXV.,  260 
United  States  Life  Ins.  Co.  vs. 

Smith XXVIIL,   412 

United  States  Mut.  Aoc.  Ass'n     

vs.HubbeU XXVIL,  286 

United  States  Mutual  Accident 

Ass'n  vs.  MueUer XXIIL,  824 

United  Underwriters'  Ins.    Co. 

et  aL  vs.  PoweU  et  al XXVL,  626 

Universal  Life  Ina.  Oo.  vs.  Devore-.XXI.,  337 
Van  Frank  et  al.  vs.  Unlteil  States 

Masonic  Ben.  Ass'n XXV.,  149 

Vanklrk  vs.  Cltlsens'  Ins.  Co XXL,  187 

Vanormer  vs.  Homberger  et  al. .  .XXIII.,  66 
Van  Werden  vs.  Equitable  Life... XXVL,  269 
Vergerontvs.German  Ins.Co....XXIII.,  236 
Village  of  L'Anse  vs.  Fire  Ass'n 

of   Philadelphia XXVIIL,   369 

Virginia  F.  A  M.  Ins.  Oo.  vs. 

Cannon  etal XXVIL,  741 

Virginia  F.  A  M.  Ins.  Co.  vs.  _^ 

Saunders XXII.,  270 


Digitized  by 


Google 


Indfx  of  Caan  Reported. 


1131 


"Virginia  Fire  A  Marine  Ins.  Co. 

vs.  Thomas XXVI.,  396 

Voorheis  vs.  People's  Mat.  Ben. 

Society XXII..  192 

VoBs  vs.  Ck>Dnecticut  Mut.  Life 

Ins.  Co XXVIII.,    186 

Wadhams    et    aL  vs.  Western    

Assur.  Co XXVII.,  924 

Wager  vs.  Providence  Ins.  Co— 

Frovidenoe  Ins.  Co.  et  al.  vs. 

Morse  et  al XXIII^  273 

Wagner  et  aL  vs.  Dvelllng*Hoase 

Ins.  Co XXVI.,  881 

Walner  vs.  Milford  Mntoal  Fire 

Ins.  Co XXI..  119 

Waldheim  vs.  Jolin  Hancock  Life 

Ins.  Co XXVI.,  363 

Waldron  vs.  Home  Mat.  Ins.  Co. XXVI I.,  480 
Walker  vs.  American  Central  Ins. 

Co xxrv..    62 

Walker  vs.  German  Ins.  Co XXII.,  760 

Walker  vs.  Giddlugs XXVI.,  632 

Walradt,Assifnice,vs.Phoenix  Ins. 

Co XXII.,     81 

Walsh  vs.  Mntnal  Life  Ins.  Co XXI.,  698 

Ward  vs.  Metropolitan  Life  Ins.  Oo.XX  V.,  326 
Ward  vs.  National  Fire  Ins.  Co... XXVI.,  636 

Ward  vs.  Tnoker XXVI.,  173 

Warner  vs.  National  Life  Ass'n. .  .XXVI.,  345 
Warner  vs  Schoharie  &  Schenec 

tady  County  Farmers'  Mnt. 

Fire  Ins.  Co XXVI..  637 

Warner  vs.  United  States  Mut. 

Accident  Ass'n XXII.,  704 

Washburn  Mill  Co.  vs.  Fire  Ass'n 

of  Philadelphia XXIV.,  292 

Washhum  &  Moen  Mfg.  Co.  vs. 

Bellance  Marine  Ins  Co XXIV.,  480 

Washington   Life    Ins.    Co.    vs. 

Gooding XXVIII.,   286 

Washington  Life  Ins.Co.  vs.  Lane 

etal XXVI.,  174 

Washington  Nat.  Bank  vs.  Smith 

etaL,  etc XXVI.,  181 

Waterbury  vs.  Dakota  Fire  <&  Ma- 
rine Ins.  Co XXI.,     14 

Waters    vs.    Supreme    Conclave 

Knights  of  Damon XXVIII.,    167 

Watertown  Fire  Ins.  Co.  vs.  Rust...XXI.,1063 

Way  vs.  Abington  Mut.  Fire  Ins. 

Co XXV.,  702 

Wayoott  vs.    Metropolitan  Life 

Ins.  Co XXII.,  399 

Webster  et  al.  vs.  DwelUng-House 

Ins.  Co XXVm  488 

Weed  vs.  Hamburg-Bremen  Fire 

Ins.  Co XXL,  677 

Wehle  et  al.  vs.  United  States 

Mnt.  Aco.  Ass'n XXVI.,  817 

Weiberg  vs.  Minnesota  Scandi- 
navian Relief  Ass'n XXVII.,  906 

Weigen  vs.  Council  BlulTs  Ins. 

Co XXVII.,  260 

Well,  Adm.,  vs.  New  York  Life 

Ins.  Co XXIV.,  641 

Weimer  vs.  Economic  Life  Ass'n 

of    Clinton XXVIIL,   660 

Weinfeid   vs.    Mutual    Reserve 

Fund  Life  Ass'n XXII..  474 

Wells  vs.  Covenant  Mut.  Benefit     

Ass'n XXVI.,  636 

Welsh  vs.  London  Assur.  Corpora- 
tion  XXII.,     90 

West  vs.  Norwich  Union  Fire 

Insurance  Society XXIV.,  367 

West  Branch  Lumbermen's  Ex- 
change vs.  American  Central 
Ins.  Co XXVII.,  306 

West  et  al.  vs.    British-America 

Assur.  Co XXV.,  689 


Westchester  Fire  Ins.  Co.  vs.  Cov- 

erdale XXL,  630 

Westchester  Fire  Ins.  Co.  vs. 

Siorm XXIIL,  399 

Westchester  Fire    Ins.   Co.  vs. 

Wagner  etal XXVI..  261 

Westchester  Fire  Ins.   Co.  vs. 

Wagner  A  Chabot XXIV.,  476 

West  Coast  Lumber  Co.  vs.  State 

Investment  A  Ins.  Co XXII.,  681 

West  End  Hotel  &  Land  Co.  vs. 

American  Fire  Ins.  Co XXV.,  864 

Westeru  Assur.  Co.  vs.  Altheimer 

Bros.— Imp.  Fire  Ins.  Co.  vs. 

Same XXIIL,  613 

Western  Assur.  Co.  vs.  Hall  et  al...XXV.,  874 
Western  Assur.  Co.  vs.  Patrick 

A.  Mccarty XXVII.,  187 

Western  Assur. Co. vs.McGlathery.XXVI.,  832 
Western  Assur.  Co.  vs.  J.  H. 

MohlmanOo XXVIL,  392 

Western  Assur.  Co.  vs.  Ray  et  alXX  VIII.,  326 
Western  Assur.  Co.  vs.  Williams.. XX VI.,  838 
Western  Assur.  Co.,  of  Toronto, 

TS.   Hall  et  al XXVIIL,  349 

Western  Commercial  Travelers' 

Ass'n  vs.  smith XXVIL,  630 

Western  Home  Ins.  Co.  v»«.  Rich- 
ardson  XXIIL,  601 

Western  Home  Ins.  Co.  vs.  Thorp. XXII.,  292 
Western  Refrigerator    Co.  vs. 

American    Casualty    Insur- 

anoe  and  Security  Co XXIIL,  640 

Western  A,  Atlantic  Pipe  Lines  vs. 

Home  Ins.  Co XXL,    24 

Westfleld  Cigar  Co.  vs.  Ins.  Cos.... XXV.,  621 
West  Jersey  Title  A  Guaranty  Co. 

vs.  Barber XXL.  672 

Wheeland   vs.    Atwood XXVIIL,    847 

Wheeler  vs.  Real  Estate  Title  Ins. 

ATrustCo XXIIL,  476 

Wheeler  vs.  Supreme  Sitting  of 

Order  6f  Iron  Hall XXVI..  469 

White  vs.  Phcenix  Ins.  Co XXIL,  869 

White  vs.  Provident  Savings  Life 

Assur.  Society XXV..  464 

White  vs.  Royal  Ins.  CO XXV.,  699 

White  vs.  Western  Assur.  Co XXIL,  306 

White  et  al.  vs.  Insurance  Cos. XX VIII.,   667 

Whitehouse  vs.  CargiU XXV.,  640 

Whitlatoh  vs.  Fidehty  A  Casualty 

Co XXV.,  686 

Whltmore  et  al.vs.SupremeLodge 

Knights  &  Ladles  of  Honor.... XXVL,  614 
Whitney  vs.  American  Ins.  Co. 

et   al XXVIIL.    264 

Whitney    vs.  National    Masonic 

Ace.  Ass'n XXIL,  196 

Whitney  vs.  National  Masonic         ' 

Ace.  Ass'n , XXVL,  272 

Whitten  vs.  New  Ensland  Live- 

stock  Ins.  Co XXV.,  662 

Wholley  vs.  Western  Assur.  Co.XXVIIL,  1020 
Wlcking    et    al.     vs.     Citizens' 

Mut.   Fire  Ins.   Co XXVIIL.   230 

Wldaman  vs.  Hubbard XXVIIL.     94 

Wilcox  vs.  Continental  Ins.  Co XXIL,  699 

Wlldberger  vs. Hartford  Fire  Ins. 

Co.... XXVL,  867 

Wilhellm  vs.  Dw  Moines  Ins.  Co.. XXIL,  371 
Wllhelml  vs.  Des  Moines  Ins.  Co.. XXVL,  271 
WUley  vs.  Fidelity  &  Casualty  Co.XXVL,  718 

Williams  vs.  Hartford  Ins.  Co XXIV.,  160 

Williams  vs.  Maine  State  Relief 

Ass'n XXVI.,  832 

Williams  vs.  Preferred  Mutual 

Ace.  Ass'n XXIIL,     76 

Williams  vs.  United  States  Mutual 

Ace.  Ass'n XXI.,  609 


Digitized  by 


Google 


U32 


Index  qf  CSaaet  Beparted. 


WlUlAmt  Tft.  UBited  StetM  Ma.     

toAl  Aoo.  AM'n XXVI^  689 

WillUms  et  aL  vs.  United  Bmerve 

Fond  AsMclAtoa XXV^  790 

WllllMnsbargh  Citj  Fire  Ina.  Oo. 

Tft.Owl]in .: XXI^  6M 

wnilAinaoii  vs.  MlobUpan  Fin  A 

Marine  Ina.  Co XXIII.,  811 

WUllamaon  vs.  Orient  Ins.  O0...XXVIL.  590 
WUkmii^by  et  al.  vs.  St.  Paal 

German    Ins.    Oo.  (Steffen, 

Intervener.) XXVII..  252 

Waiow  Grove  Creamery  Co.  vs. 

Planters*  Mutoal  Ins.  Co XXIII^  782 

Wilson  vs.  Mntoal  Fire  Ins.  Co... .XXV.,  549 
Wilson  DroK  Co.  vs.  Phonix  Assnr. 

Co XXI.,  858 

Wtndmnller  et  al.  vs.TheTbomas 

MelvlUeetal XXVI.,  178 

WUt  vs.  Grand  Lodge  A.  O.  U.  W.XXII.,  167 
W<^  vs.  District  Grand  Lodge 

Ko.6,1.0.  B.  B XXrV.,  198 

Wolt  Administrator,  vs.  Dwell' 

Ing* House  Ins.  Co XXVII.,  982 

W<dters  et  aL  vs.  Western  Assor. 

Co XXVI.,  877 

Wood    T».    HaMSohusetts    Mat. 

Ace.  Asfl'D XXVIIL,   894 


Wood  vs.  Standard  Mnt.  Live. 

stock  Ins.  Co XXIL,  564 

Wood  et  aL  vs.  Cascade  Fire  A     

Marine  Ins.  Co..... XXVI^  169 

Woodside  et  ox.  vs.  Canton  Ins.     

Offloe XXVIL.  476 

Worachek    vs.    New    Denmark 

Home  Fire  Ins.   Co XXYIII.,   668 

Worley  vs.  State  Ins.  Oo.  of  Dea 

Moines XXHU  580 

Wright  vs.  Matoal  Benefit  Life     

Ass'n XXVL,  270 

Wrlgbt  vs.  Sopreme  Oommanderj 

of  Golden  Itale XXI.,  950 

Wright  vs.  Vermont  Lite  Ins.  Oo...XXVn  288 
Yancey  vs.  Aetns  Life  Ins.  Co.XXVlIl..  920 

Yostvs.  HcKeeetal XXVI^  716 

Yonngvs.  Ohio  Farmers*  Ins.  C0..XXTI.,  440 
Youth's  Temple  of  Honw  et  aL        

vs.Ladd7etal XXVn^  986 

Zalesky  vs.  Home  Ins.  Oo XXVIL,  617 

Zaleskyvs.  IowaSteteIns.Co...XXVIL.  156 
Zell  vs.  Herman  Farmers'  Mat.     

Ins.  Co XXVX,  864 

Zimertskt  vs.  Ohio  Farmers*  Ins.  O0.XXI.,  818 
Zimmermann  vs.Dwelllng-  Hoase     

Ins.  Oo XXVI^    77 


^v  .  rA^[ 


j^j^ 


Digitized  by 


Google 


No.  12. 


Vol.  XXViri.    [New  Sebies  Vol.  8.] 


THE 


INSURANCE 


Law  Journal 


WALTER    a    NICHOLS,    EniToa, 


DECEMBER,  1899. 


Animal  Sixbscription,  $6  in  Advance. 
Sini^le  Copies  50  Ots. 


PUBLISHED  BY  C.  C,  HINE'S  SONS* 


HEW    roRic. 

lOo   WJUJAH 


1899, 

&ater«d  mE  ihe  Foit^office  lie  New  York,  N.Y.^n  Second ^L&v 


Pruorvo  your  Volumes  of  the  INSURANCE  LAW  JOURNAL,  by  having  them 
bound  In  permanent  legal  style.    For  terms  aee  last  page. 


Digitized  by 


Google 


INSURANCE 

LAW  JOURNAL. 


ISSUED  MONTHLT. 


This  Pubucation  is  devoted  exolnsively  to  Iksukanck  Law.  All  kinds 
of  insnranoe  are  inolnded — Fire,  Marine,  Life,  Accident,  Asseesment,  Fn- 
temal,  etc.,  with  an  occasional  annotation  of  an  important  case  fiunisbing 
a  compend  of  the  law  on  that  particular  subject. 

Thb  Decisions  ark  Rxcbnt.  Arrangements  are  maintained  between  the 
publisher  and  the  upper  courts,  Federal  and  State,  whereby  early  certified 
transcripts  are  procured.  This  is  aa  important  feature.  In  the  regulur 
course  of  publication,  these  decisions  do  not  find  their  way  into  the  printed 
State  Reports  until  one,  twO)  or  three  years  after  the  litigation  oi  cases, 
whereas,  they  are  frequently  received  by  this  Journal  during  the  same  month 
in  which  they  are  adjudicated. 

Thb  Iksurakgb  Law  Journal  is  an  admitted  authority  in  the  courts. 
There  is  no  other  similar  publication  issued  from  any  press  in  this  country. 
It  is  the  only  depository  where  these  decisions  can  be  obtained  in  a  body. 

Terms. 

Monthly  numbers,  each 50    |    Annual  subscriptions $6l00 

Twenty  back  Yolumes,  forming  a  complete  library  of  Insurance  Law, 

960  pages  each,  law  sheep,  are  for  sale.    Price  per  volume,  old  series. 

Vols.  I  to  XX  inclusive $6.50    |    Bound  volumes  of  XXI  and  later  $7.50 

Any  person  ordering  the  whole  set  at  once  will  get  a  discount  of  one 

dollar  per  volume. 

New  Series. 

With  the  21st  year  (1892),  a  ** New  Series"  was  begun.  It  is  publidied  as 
Vols.  XXI,  XXII,  etc.,  and  is  essentially  a  continuation  of  the  other,  but  is 
enlarged  and  has  some  changes  and  improvements  in  typography. 

Digest  Index. 

A  Digest  Index  to  the  first  series  of  twenty  rolumes  of  the  Insurance 
Law  Journal,  covering  also  Bennett's  Fire  Cases  and  BigeloVs  Life 
Cases,  thirty  volumes  in  all.  A  complete  topical  index  to  the  whole 
body  of  Insurance  Decisions..    Law  sheep^  1  volume $500 

A  special  offer  is  made  of  sets  of  31  Vols,  (first  30  vols.  Ins.  Law  Journal, 
5  vols.  Bennett,  5  vols.  Bigelow,  and  the  Digest  Index).  Send  for  oireular 
to  the 

HINE  INSURANCE  PXTBUSHING  €X)., 

^OO  WiUUtm  St.,  New  Terk. 


Digitized  by 


Google 


GBISWOLD'S 

FIRE  UNDERWRITER'S 

TEXT-BOOK. 


Ne-w   Edition.  Revieed   and    Enlarged. 


ONLl  A  LIMITED  NUMBER  OF  COPIES  PRINTED. 


Price  $15.00  net. 


The  mNE  INSURANCE  PUBLISHING  CO., 

100  WiUiam  St.,  New  York. 


Fire  Agents  Law  Book, 

BT 

HINE  AND  NICHOLS. 


We  have  just  issued  aa  Agent's  Hand-book  of  Insurance  Law.  It 
is  a  work  of  a  hundred  pages,  and  is  a  legal  instruction  book  for  the 
agent,  treating  of  his  relations  to  his  company  and  his  customers, 
and  of  all  those  practical,  every-day  details  of  the  agent's  work  in 
the  prosecution  of  which  circumstances  so  often  arise  wherein  a 
knowledge  of  his  legal  status  would  be  of  infinite  value  to  him  and 
to  all  parties  concerned.  An  examination  of  the  book  will  be  likely 
to  commend  it  to  the  favor  of  practical  underwriters.  It  is  wpU 
printed,  handsomely  bound  in  cloth,  and  sells  for  Two  Dollars  a  copy. 
Address  the 

HINE  INSURANCE  PUBLISHING  CX)., 

100  WiUiam  St.,  New  York. 


Digitized  by 


Google 


i 


To  Bind  tbe  Insurance  Lai  Jonrnal. 


It  is  easy  to  have  a  law  book  bound,  but  not  so  easy 
to  have  it  bound  in  first-class  style.  If  you  have  not  com- 
petent law  book  binders  in  your  town,  the  binding  may  be 
done  at  this  ofl&ce  at  a  cost  of  ^1.50,  full  sheep,  uniform  with 
preceding  volumes  of  the  old  or  new  series,  as  yot  prefer, 
Forward  the  numbers  by  mail  under  one  cover  (prepay- 
ing the  postage,  22  cents),  and  we  shall  have  them  bound 
and  RETURNED  TO  YOU  PREPAID  at  the  earliest  date  con- 
sistent with  good  work.  Missing  numbers  may  be  had  for 
any  volume  subsequent  to  Vol.  V.,  1876. 


C.  C.  HiNEs  Sons, 

100  William  Street,  New  York  City. 


Digitized  by 


Google 


Digitized  by 


Google 


ACME 
BOOKBINDING  CO..  INC 

SEP  0  6  1984 


100  CAM,j.-tivf  (£  SI.<EET 
CHARLESTOWN.   MASS. 


1 


Digitized  by 


Google 


.       .:  Digitized  by 


Google 


